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REPORT  TO  THE  LEGISLATURE  OF  THE  STATE  OF  OHIO 


BY  THE  COMMISSION  APPOINTED  UNDER  SENATE  BILL  NO.  250,  OF 

THE  LAWS  OF  1910  TO  INQUIRE  INTO  THE  QUESTION 

OF  EMPLOYERS'  LIABILITY  AND  OTHER 

MATTERS. 


The  Commission  appointed  pursuant  to  Senate  Bill  No.  250  of  the  laws  of 
1910,  "to  make  an  inquiry  examination  and  investigation  into  the  subject  of  a 
direct  compensation  law  or  a  law  affecting  the  liability  of  employers  to  employes 
for  industrial  accidents,"  submits  the  following  report: 

The  members  of  the  Commission  were  appointed  by  the  Governor  as  follows: 

James  Harrington  Boyd,  Attorney-at-law  and  Counselor,  529  Nicholas  Build- 
ing, Toledo,  Ohio. 

George  W.  Perks,  Care  of  American  Seeding  Machine  Co.,  Sprfcigfield,  Ohio. 

William  J.  Rohr,  1312  Walnut  Street,  Cincinnati,  Ohio. 

J.  P.  Smith,  Care  of  Manufacturers'  Association,  Cleveland,  Ohio. 

William  J.  Winans,  Galion,  Ohio. 

The  Commission  organized  on  the  fifth  day  of  August,  1910,  by  electing  Mr. 
Boyd,  chairman;  Mr.  Perks,  Vice-Chairman,  and  Mr.  Rohr,  Secretary. 

The  Commission  had  held  thirty-one  executive  sessions,  twenty-seven  hear- 
ings, in  Dayton,  Cincinnati,  Youngstown,  Cleveland,  Toledo  and  Columbus  at 
which  witnesses  of  various  callings,  working-men,  labor  leaders,  employers,  and 
expert  investigators  were  examined,  whose  testimony  and  briefs  are  published 
in  Part  II  of  this  Report.  The  Chairman,  Mr.  Smith,  Mr.  Rohr,  and  Mr. 
Winans  took  part  on  November  10th,  11th,  12th,  in  eight  sessions  of  a  Confer- 
ence, held  at  the  LaSalle  Hotel,  Chicago,  Illinois,  of  all  the  Liability  Commissions 
of  the  various  states  at  that  time  in  existence  and  that  of  the  National  Goveni- 
ment  now  investigating  the  problem  presented  to  this  Commission  and  the 
Commissions  on  Uniform  Laws  of  all  the  states,  as  follows: 

United  States  Employers'  Liability  Commission, 
Daniel  L.  Cease,  Cleveland,  Ohio. 
Launcelot  Packer,  Secretary,  Washington,  D.  C. 

New  York  Commission  on  Employers'  Liability,  etc., 
Hon.  J.  Mayhew  Wainwright,  Chairman. 

Wisconsin  Industrial  Insurance  Committee, 
Hon.  A.  W.  Sanborn,  Ashland,  Wis. 
Paul  H.  Watrous,  Secretary,  Madison,  Wis. 

Employers'  Liability  Commission  of  Ohio, 

Hon.  James  Harrington  Boyd,  Chairman,  Toledo,  Ohio. 
Hon.  W.  J.  Rohr,  Secretary,  Cincinnati,  Ohio. 
Hon.  W.  J.  Winans,  Galion,  Ohio. 
Hon.  J.  P.  Smith,  Cleveland,  Ohio. 

Minnesota  Employees'  Compensation  Commission, 

H.  V.  Mercer,  Minneapolis,  Minn.,  President 
G.  M.  Gillette,  Minneapolis,  Minn. 
W.  E.  McWeen,  St.  Paul,  Minn. 

(X) 


employers'  liability  commission.  xi 

Illinois  Employers'  Liability  Commission,  317  Fisher  Building,   Chicago,   111. 
Edwin  R.  Wright,  Secretary',  317  Fisher  Building,  Chicago,  111. 
E.  T.  Bent,  Chicago,  111. 
George  Golden,  Chicago,  111. 

New  Jersey  Employers'  Liability  Commission, 

Wm.  B.  Dickson,  President,  71  Broadway,  New  York,  N.  Y. 
Dr.  Albert  A.  Snowden,  Secretary,  Rossell's  Park,  N.  J. 

Employers'  Liability  Commission  of  Montana, 
Judge  W.  L.  HoUoway,  Helena,  Mont. 

Massachusetts  Commission  on  Compensation  for  Industrial  Accident. 
Room  227,  State  House,  Boston,  Mass. 
James  A.  Lowell,  Chairman,  Equity  Building,  Boston. 
Amos  T.  Saunders,  Qinton,  Mass. 
Magnus  W.  Alexander,  Lynn,  Mass. 
Henry  Howard,  Brookline,  Mass. 
Carroll  W.  Doten,  Chief  Investigator,  Boston. 

Connecticut — Special  Delegate. 

Walter  S.  Schutz,  Hartford,  Conn. 

Special   Committee  of  Commissioners  on  Uniform  State  Laws  to   prepare  a 
Uniform  Workmen  Compensation  Law. 

Hollis  R.  Bailey,  Chairman,  19  Congress  St.,  Boston,  Mass. 

Aldis  B.  Browne,' 1419  F.  St.,  N.  W.,  Washington,  D.  C. 
John  H.  Wigmore,   Dean  Northwestern  University   School   of   Law, 
Northwestern  University  Building,  87  Lake  St.,  Chicago,  111. 

United  States  Commissioner  of  Labor, 

Hon.  Charles  P.  Neil,  Washington,  D.  C. 

The  Commission  has  employed  three  expert  investigators,  Mr.  E.  E.  Watson, 
Mr.  William  P.  Harms,  and  Mr.  William  R.  Peacock,  of  Chicago,  Illinois,  to 
investigate  the  economic  effects  or  partial  injuries,  total  disability  of  married  men, 
injured  and  the  dependents  of  married  men  killed  in  industrial  accidents  in 
Cuyahoga  county,  and  other  counties  during  the  years  1905-6-7-8-9-10  under  the 
operation  of  the  present  liability  laws  and  Common  Laws  remedies  as  now 
administered  in  this  State.  The  exact  tabulated  details,  the  discussion  of  the 
plans  and  results  of  the  investigation  of  Fatal  Cases,  by  E.  E.  Watson,  chief 
investigator,  are  given  in  Part  I,  page  xxxvi.  The  report  of  these  investi- 
gators on  non-fatal  accidents  will  be  reported  to  the  Legislature  about  the  first 
of  March,  1911.  The  importance  of  these  investigations  lies  largely  in  this,  that 
their  results  sustain  the  conclusion  of  similar  investigations  conducted  in  other 
states  and  foreign  countries,  as  set  forth  in  the  appendices  of  this  report,  Part  I, 
Appendix  I  (a),  etc. 

^  Our  labors  have  thus  far  been  almost  wholly  devoted  to  the  present  system 
of  regulating  the  liability  of  employers  to  employees  for  industrial  accidents. 
Ihe  Commission  realized  that  the  problem  of  the  causes  and  prevention  of  indus- 
trial accidents  is  of  equal  importance  and  as  imperative  in  its  nature  as  the  com- 
pensation of  workmen  for  the  impairment  to  their  earning  power  by  accidents 
occurring  in  the  due  course  of  their  employment.  The  Commission  is  ready  to 
submit  definite  recommendation  upon  the  subject  of  the  employers'  liability  and 
to  make  suggestions  concerning  needed  legislation  on  the  subject  of  the  prevention 
of  accidents. 


Xll  REPORT  OF  THE 


Scope  of  Investigation. 

The  following  summary  of  reports,  investigations,  and  inquiries  made  under 
the  direction  of  the  Commision  and  those  presented  at  our  Hearings  in  Columbus 
by  Messrs.  Fred  C.  Schwedtman,  and  James  A.  Emery  of  the  National  Association 
of  Manufacturers  (Part  II,  Columbus  Hearings)  and  others,  will  show  the  scope 
of  our  inquiry  and  the  amount  of  evidence  upon  which  we  base  our  conclusions. 

Special  Reports. 

(1)  A  short  analysis  of  the  legal  system  of  Employers'  Liability  in  the 
State  of  Ohio,  together  with  a  brief  historical  description  of  the  systems  of 
workmen  compensation  in  England  and  the  State  of  New  York  and  plans  of 
insurance  existing  in  Montana  and  Germany  and  other  foreign  countries,  together 
with  the  statistical  results  of  the  investigations  made  in  Germany,  England,  New 
York,  Allegheny,  Pa.,  Wisconsin,  Minnesota,  and  Illinois  and  the  State  of  Ohio 
and  a  discussion  of  the  adaptability  of  the  priciples  of  those  systems  to  conditions 
in  the  State  of  Ohio  are  first  dealt  with.  (This  report  was  prepared  by  the 
Chairman  of  the  Commission.) 

(2)  Detailed  study  of  the  German  Plan  of  Insurance  against  Sickness, 
Accidents,  Invalidity  and  Old  Age  by  Dr.  George  Zacher.     (Part  I,  Appendix  150.) 

(3)  Detailed  study  of  workmen  compensation  in  England  and  digests  of 
the  system  of  compulsory  insurance  in  other  foreign  countries  by  Launcelot 
Packer.*     (Part  I,  Appendix  181.) 

(4)  Abstract  from  the  investigation  of  the  Russell  Sage  Foundation  of  the 
accidents  in  Allegheny  County,  Pa ,  during?  the  year  1907-1908,  Part  I,  Appen- 
dices la,  lb,  Ic,  Id,  le  (by  Crystal  Eastmon). 

(5)  Abstracts  from  the  report  of  the  Illinois  Commission  relating  to  the 
results  of  the  investigations  of  the  economic  effect  of  the  deaths  of  614  men 
killed  in  industrial  accidents  in  the  State  of  Illinois  and  the  compensation  paid 
by  the  liability  insurance  companies  in  the  settlement  of  claims  of  workmen 
against  their  employers  who  had  insured  themselves  against  liability  arising  out 
of  claims  of  their  workmen  for  injuries. 

Statistical   Studies. 

In  the  investigation  of  the  economic  effects  of  the  partial  injuries  and  total 
disability  of  married  men,  and  dependents  of  married  men  injured  and  killed  in 
Cuyahoga  County,  Ohio,  and  other  counties  during  the  years  of  1905-1910  in- 
clusive prepared  by  Emile  E.  Watson,  chief  investigator,  and  his  assistants,  William 
P.  Harms  and  William  R.  Peacock. 

General  Inquiries. 

(1)     A  series  of  questions  was  sent  to  employers  of  labor,   throughout  the 
state,    to   the   number   of  5,500,   to   obtain    their   opinion    as   to   the    justice    and^ 
wisdom   of   our   system   of   employers'   liability   and   as  to   the   advisability   of   a 
change  in  the  law. 

(The  circular  letter  containing  these  questions,  and  digest  of  the  replies 
received  to  these  questions,  made  by  W.  J.  Rohr,  will  be  found  in  Part  I  of  this 
report.     Appendix  336.) 

(2)     A  circular  letter  of  inquiries  was  sent  to  workingmen   and  women,  and 
labor   organizations  to   the   nimiber    of   2,700    to   obtain   their   opinion   as   to   the 
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justice  and  wisdom  of  our  system  of  employers'  liability,  and  as  to  the  advis- 
ability of  change  in  the  same,  and  to  the  extent  and  efficiency  of  relief  fur- 
nished by  local  unions  in  providing  insurances  against  sickness  and  injuries  to 
workmen  arising  out  of  employments  in  industrial  occupations. 

(The  circular  letter  of  questions  and  a  digest  of  the  replies  received  to 
these  queries  made  by  W.  J.  Rohr,  will  be  found  m  Part  I,  this  Report,  Appendix 
388.) 

(3)  A  circular  letter  was  sent  to  every  Judge  of  the  Supreme  Court,  of  the 
Circuit  Courts,  and  of  the  Courts  of  Common  Pleas,  and  to  all  Federal  Judges, 
in  the  State  of  Ohio,  asking  their  opinion  concerning  the  practical  operation  of 
ihc  law  of  Employer's  Liability  in  the  State  of  Ohio.  The  Commission  has 
received  replies  from  one  Judge  of  the  Supreme  Court,  one  reply  from  Circuit 
Judges,  and  one  reply  from  Common  Pleas  Judges. 

Copies  of  the  circular  letter  and  the  three  replies  appear  m  Part  I  of  this 
Report,  Appendix  279. 

(4)  A  circular  letter  was  sent  to  all  the  lawyers  in  the  State  whose 
names  appear  in  the  Annual  Report  of  the  Proceedings  of  the  Ohio  State  Bar 
Association  for  the  year  1909,  750  in  number,  asking  their  opinion  concerning 
the  constitutionality  of  certain  proposed  changes  in  the  Employers'  Liability  Laws 
'»t  Ohio.    The  Commission  has  received  replies  from  forty-two  (42)   attorneys. 

The  form  of  letter  sent  together  with  copies  of  practically  all  of  the  replies 
appear  in  Part  I  of  this  Report,  Appendix  282.     (Arranged  by  the  Chairman.) 

(5)  A  circular  letter  was  sent  to  all  of  the  Clerks  of  the  Courts  of  the 
State  of  Ohio  psking  for  an  approximate  estimate  of  the  cost  to  each  county 
ami  the  state  on  account  of  the  litigation  of  personal  injury  suits. 

A  copy  of  the  letter  and  a  tabulation  of  the  replies  made  by  W.  J.  Winans 
will  be  found  in  this  Report,  Part  I,  Appendix  40L 

(6)  Special  investigations  were  begun  the  first  d.iy  of  November,  1910, 
wnder  the  direction  of  Eniile  E.  Watson,  in  association  with  Experts  William  P. 
Harms,  and  William  R.  Peacock,  to  determine  the  economic  effects  of  partial 
yijuries  and  total  disability  of  married  men  injured,  and  the  dependents  of 
'"arried  men  killed,  in  Cuyahoga  County,  and  other  counties  in  Ohio,  during 
the  years  1905-1909,  in  industrial  occupations. 

7his  report,  which  will  be  the  most  important  of  its  kind  ever  made  in  the 
United  States,  is  being  written  up  by  Mr.  E.  E.  Watson.     (A  detailed  discussion 
^'  the  results  of   Ohio   investigations   of    fatal   accidents,   by   E.    E.   Watson   in 
^^   h   p.  xxxvi.) 

Twenty -seven  public  hearings  were  held  in   Dayton,  Cincinnati,  Youngstown, 

^^eland,  Toledo  and  Columbus,  at  which  the  Commission  examined  one  hun- 

^^    and  thirty-five  employers,  labor  leaders,  lawyers,  employes,  insurance  com- 

'^^'    officials,  expert  investigators  of  compensation  and  plans  of  insurance  of 

P^Jr^^i  earnings  of  workmen  employed  in  industrial  occupations  in  other  states 

*w\   t^Teign  countries,  especially  those  of  England,   Germany,   New  York  State, 

^^^a\s  and  Ohio.    The  results  of  these  investigations  and  testimony  are   found 

.    ^art  II  of  this  Report,  now  in  the  hands  of  the  public. 

Industrial  Accident  and  the  Question  of  the  Prevention  of  the  Same. 

The  most  conservative  estimate  of  the  number  of  workmen  injured  and 
killed  in  the  United  States  in  1909  in  industrial  accidents  is  536,000.  (See  Chair- 
man opening  remarks,  Columbus,  Ohio,  Nov.  30,  1910,  Part  II,  page  275.)  Mr.  Ferd 
C  Schwedtman  claims  that  even  if  we  are  as  careful  as  a  people  as  the  Ger- 
mans and  have  developed  the  devices  for  the  prevention  of  accidents  as  highly 
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as  they  have,  we  would  kill  and  injure  in  the  year  of  1910  upwards  of  1,000,000 
workmen  by  our  industrial  activities. 

As  a  concise  illustration  of  the  number  of  accidents  and  the  effects  of  the 
introduction  of  devices  and  the  enactment  of  laws  for  their  prevention  the 
Chairman  cites  the  following  table  taken  from  a  report  of  the  Interstate  Com- 
merce Commission. 


NUMBER  OF  TRAINMEN  EMPLOYED  WITH  NUMBER  KILLED  AND 
INJURED  COUPLING  AND   UNCOUPLING  CARS  FOR  THE 

YEARS  ENDING  JUNE  30,  1907. 


Year. 


No.  Employed.  1    No.  Killed,    f  No.  Injured. 


1893 
1894 
1895 
1896 
1897 
1898 
1900 
1901 
1902 
1903 
1904 
1905 
1906 
1907 


179,636 

310 

160,033 

181 

157,731 

189 

162,397 

157 

161,876 

147 

170,708 

182 

178,851 

180 

191,198 

188 

209,043 

163 

225,422 

141 

253,660 
253,834 
265,175 
317,808 


8,753 
5,539 
6,077 
6,457 
4,698 
5,290 
5,055 
3,803 
2,377 
2,457 


I 


211 

3,023 

269 

3,506 

217 

3,590 

272 

4,062 

If  the  accidents  due  to  coupling  and  uncoupling  cars  had  increased  in  the 
same  ratio  as  the  number  of  men  employed  has  increased  since  1893,  in  the  year 
1907  there  would  have  been  648  men  killed  and  15,486  injured,  instead  of  272 
killed  and  4,062  injured;  or  a  total  killed  and  injured  of  16,033  men  as  against 
4,334  actually  killed  and  injured  in  1907  in  this  hazardous  occupation. 

The  question  of  the  prevention  of  accidents  is  of  equal  importance  to  that 
of  compensation  of  workmen  injured  by  them. 

Therefore  the  Commission  recommends  that  the  Legislature  appoint  a  com- 
mittee of  its  own  members  to  investigate  the  question  of  devising  ways  and 
means  of  prevention  of  accidents  as  part  of  the  code  for  the  compensation  of 
injuries  received  by  workmen  in  industrial  occupations. 

The  investigators,  Messrs.  Watson,  Harms  and  Peacock,  incidentally  to  their 
main  work,  found  many  cases  of  workmen  afflicted  with  occupational  diseases 
when  neither  the  workman  nor  the  employer  was  conscious  of  the  fact. 

The  State  of  Illinois  now  has  a  commission  working  on  occupational  dis- 
eases, and  will  report  soon  to  their  Legislature,  the  results  of  their  investigations. 

Mr.  Watson  will  present  to  the  Legislature  of  Ohio  his  observations  on 
occupational  diseases  discovered  in  Cuyahoga  County,  in  his  final  report. 

EMPLOYERS'  LIABILITY. 

The  old  methods  of  manufacture,  and  even  many  of  the  old  industries,  have 
become  obsolete  and  have  become  superseded  by  rapid,  complicated  and  haz- 
ardous methods  growing  out  of  improvements  directed  towards  the  cheapening 
of  products,  and  the  ancient  relation  of  employer  and  employe,  under  which 
the  employe  generally  worked  beneath  the  eyes  of  the  employer,  has  ceased  to 
exist. 
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In  modern  times  the  employer  has  little  personally  to  do  with  the  employe, 
and  necessarily  their  mutual  personal  interest  is  no  longer  the  same. 

Notwithstanding  the  great  changes  in  the  character  of  the  employment  and 
in  the  hazards,  there  has  been  for  years  practically  no  change  in  the  law  gov- 
erning the  relation;  so  that  thoughtful  persons  are  almost  unanimously  of  the 
opinion  that  the  Taw  now  governing  employer  and  employe,  with  respect  to  in- 
juries done  to  the  latter,  in  hazardous  industrial  occupations,  is  unjust  to  both 
employer  and  employe  and  a  source  of  unfair  oppression  to  the  employer  and 
a  cause  of  unmerited  hardship  to  the  employe. 

Many  suggestions  have  been  made  as  to  a  remedy,  but  the  Commission  is 
strongly  of  the  opinion  that  the  industry  itself  should  bear  the  burden  and  not 
Uhe  employe.  The  industry  now  bears  the  burden  of  the  wearing  out  and  destruc-' 
tion  of  machinery  necessarily  resulting  from  its  use,  and  civilization  now  demands 
that  the  industry  bear  also  the  burden  of  the  wearing  out  and  destruction  of  the 
efficiency  of  the  human  machines  without  which  the  industry  could  not  survive. 
In  bringing  this  about,  radical  changes  in  the  law  governing  employer  and 
employe  must  be  made.  When  a  man's  life  is  lost,  or  his  efficiency  decreased 
through  injury  in  his  employment,  humanity  demands  that  his  dependents  in  case 
of  his  death,  and  he  himself  in  case  of  injury,  shall  be  cared  for.  This  care 
must  be  given  either  by  the  community  at  large,  or  by  the  industry  in  which  he 
was  engaged  when  injured. 

We  have  not  progressed  so  far  in  this  country  that  the  state  will  care  for 
evcr}'body  except  for  charity's  sake;  but  as  the  injured  employe  must  be  cared 
for,  and  as  the  ancient  legal  fiction  of  assumption  of  the  risk  in  the  dangerous 
employment  of  modern  industry  is  unjust  to  the  employe,  it  seems  fitting  that 
some  device  spreading  this  burden  throughout  the  whole  industry  shall  be  cre- 
ated, and  the  employer  protected  from  oppression  by  law  suits  and  prolonged 
''ligation,  and  the  employer  relieved  from  the  necessity  of  seeking  redress  in 
^he  courts  for  loss  of  ability  to  earn  a  livelihood,  of  which  he  has  been  deprived 
•  ^^^'dent.    Nor  is  this  in  any  sense  charity,  but  only  simple  justice. 

•^  change  in  the  law  should  insure  to  the  employe  quick,  practically  imme- 
'3te  relief  by  way  of  support  and  medical  attendance,  coupled  with  an  assurance 
°^  ^"^ure  support. 

^me  objection  might  be  made  to  imposing  of  this  obligation  upon  the  in- 

'"'*''  upon  the  ground  that  the  employe  should  bear  his  share  of  the  burden, 

^^  **"  of  the  fact  that  such  a  scheme  is  practically  in  the  nature  of  accident 

<*UC^«  but  it  seems  more  feasible  to  impose  the  whole  burden  upon  industry 

WCaU^e,  like  all  the  other  losses  growing  out  of  depreciation  in  machinery  and 

in  iW  V^^^^  3nd  other  expenses,  this  added  charge  will  be  taken  care  of  in  the 

ves  obtained  by  the  employer  for  the  products  of  the  industry. 

PLAN   OF   REPORT. 

In  support  of  our  conclusions  in  making  this  report  of  our  investigations 
the  Commission   discuss  briefly,  the  following  topics: 

1.  The  present  law  of  Ohio. 

2.  The  laws  of  the  United  States  and  other  States. 

3.  The  operation  of  our  legal  system  and  its,  economic  results  together 
with  an  historical  review  of  the  evolution  of  the  common  Law  Defenses  and 
the  displacement  of  action  based  upon  fault  by  the  Social  Remedy  of  Insurance 
against  sickness,  accidents  and  old  age  in  Industrial  Occupation,  in  United 
States  and  foreign  countries. 

4.  Laws  of  the  foreign  countries. 
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5.  The    Report   of    Chief    Investigator   of    the    Commission,    Mr.    Emile    E. 
Watson  and  his  assistant,  William  P.  Harms  and  William  R.  Peacock. 

6.  Our   recommendations    for  immediate   action   and   the   reasons   therefore. 


THE    PRESENT    SYSTEM    OF   EMPLOYERS'    LIABILITY    FOR   INDUS- 
TRIAL ACCIDENTS  IN  FORCE  IN  THE  STATE  OF  OHIO. 

The  system  of  liability  of  employers  in  Ohio,  speaking  generally  is  found 
upon  fault :  That  is  an  employe  who  is  injured  while  employed  can  only  re- 
cover damages  from  his  employer  when  the  jury  finds  that  the  employer  was 
negligent  and  that  his  negligence  caused  the  accident. 

Even  then  he  could  not  recover  in  case: 

1.  The  employee  was  negligent  and  his  negligence  contributed  to  the  cause 
of    the    injury. 

2.  The  negligence  of  a  fellow  workman  caused  the  injury. 

3.  Or  if  he  assumed  that  risk  while  working  when  injured. 

For  injury  due  to  the  inherent  hazards  of  the  employment  and  accidents  due 
to  an  act  of  God  or  for  which  the  blame  can  not  be  fixed,  the  employer  is 
not  liable  that  is  the  fundamental  principle  of  our  law,  which  we  inherited 
from  the  Common  Law  of  England,  which  no  statute  in  this  state  has.  changed 
until  the  Metzger  and  Norris  Liability  Laws  were  recently  passed.  See  Appen- 
dix   VII.    Part    L 

That  principle  should  be  clearly  fixed  in  mind  because  it  is  the  justice 
and  fairness  of  that  fundamental  theory  and  its  practical  operations  which  this 
report   challenges. 

The  Legal  Relations  of  the  Employer  and  Employees  in  Ohio  are  governed 
by  the  Common   Law  as  modified  by  Statute. 

Although  in  Ohio  we  have  recently  enacted  employees'  Liability  Laws  they 
have  not  changed  the  fundamental  principles  of  the  common  law  in  this  re  |k*(.i. 
or  greatly  changed  it.  The  legal  relation  of  Employer  and  Employe  at  Common 
Law  in  both  England  and  United  States  prior  to  1837  in  no  way  differs  from 
its  legal  relations  of  a  stranger  and  there  were  no  special  rules  respecting 
Employers'  Liability. 

If  A  was  injured  on  account  of  B's  neglect  and  not  by  his  own  fault,  B 
was  bound  to  compensate  A  whether  A  was  an  employee  or  not. 

Since  1837  the  Courts  have  made  special  rules  respecting  the  Liability  for 
accidents  in  employment.  The  reason  which  the  Courts  have  assigned  for  this 
special  body  of  judge  made  law  is  that  they  are  exercising  their  duty  in  inter- 
preting the  contract  of  employment.  It  is  therefore  to  be  carefully  noted  that 
this  body  of  purely  judge  made  law  is  about  70  years  old  does  and  not  exist  for 
any  clearly  defined  reasons  of  justice  or  public  welfare. 


THE    COMMON    LAW    SYSTEM    OF    EMPLOYERS'    LIABILITY    AS    IT 

EXISTS  TODAY. 

Today,  at  Common  Law,  the  Employers'  duty  to  his  employee  is  to  use 
ordinary  and  reasonable  care  for  the  safety  of  his  employe  while  he  is  perform- 
ing his   work.     That   duty   includes  : 

(a).     "The  duty  to  provide  a  reasonable  safe  place  to  work, 
(b).     The  duty  to  provide   reasonably   safe  tools  and  appliances, 
(c).     The  duty  of  being  reasonably  careful  in  hiring  agents  and  servants  fit 
for  the  work  they  are  to  do. 
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(d).  The  duty  of  providing  suitable  and  reasonable  rules  for  carrying  on 
the   work." 

U  a  workman  be  injured  by  reason  of  the  failure  of  these  duties  he  may 
recover  from  his  employer  full  compensation  for  his  injuries,  the  amount  of 
damages  to  be  determined  by  a  jury  in  the  usual  legal  proceedings.  Such  a  right 
of  action  is  based  upon  the  negligence  or  fault  of  the  employer,  this  is  the 
fundamental  principle  of  the  present  common  law  system  brought  down  from 
the  conunon  law  of  England  which  no  statute  in  Ohio  has  changed  up  to  the 
present  time. 

The  employer  has  however  certain  defenses  to  any  action  brought  at  common 
law  as  it  now  exists  by  an  employee 'who  has  been  injured  in  the  due  course  of 
his  employment,  and  which  constitute  a  special  body  of  so-called  judge  made  law. 

(a).    The  defense  of  contributory  negligence. 

"Contributory  Negligence  is  the  negligence  of  a  servant  which  is  a  con- 
tributing and  proximate  cause  of  his  injury,  and  the  burden  is  upon  the  employe 
in  any  action  for  compensation  for  injuries  received  to  prove  not  only  the  neg- 
ligence of  the  employer,  but  that  he  himself  was  exercising  ordinary  care  and 
was  free  from  negligence,   directly  contributing  to  the  injury." 

The  employee  therefore  injured  by  his  employers  neglect  is  placed  in  the  same 
position  as  a  stranger  so  injured 

(b).        The  Fellow  Servant  Rule. 

"The  Fellow  Servant  Rule,  as  announced  in  the  earlier  decision  of  our 
Supreme  court,  precludes  the  recovery  by  one  servant  for  any  injury  occasioned 
by  the  negligence  of  another  engaged  in  the  same  general  business,  if  there  had 
been  ordinary  care  and  diligence  observed  by  the  master  in  the  selection  of  servants." 

C  C  &  I.  C.  R  Co.  vs.  Troesch,  68  III.  545. 

This  fellow  servant  rule  is  a  special  rule  which  applies  only  to  the  status 
of  employment,  which  was  created  by  a  decision  by  Lord  Abinger  in  England 
in  the  Court  of  Exchequer  in  1837,  in  the  case  of  Priestly  v.  Fowler,  3  M.  & 
W.  I.,  and  finally  settled  in  England  by  the  House  of  Lords  in  1858  in  Barston- 
hill  Coal  Co.  v.  Reid  (3  Macq.  House  of  Lords  Cases,  266).  It  was  followed 
in  Ohio. 

Sec  also  the  case  of  Murray  v.  South  Carolina  Ry.  Co.,  McMuUens  Law, 
385,  where  the  question  was  raised  in  South  Carolina  in  1837  and  decided 
against  the  employe. 

The  Priestly  case,  decided  by  Lord  Abinger,  was  not  a  case  of  injury  in 
a  hazardous  employment  such  as  a  factory  or  a  railroad,  but  a  simple  case  where 
a  butcher's  helper  was  injured  by  a  wagon  driver  hired  by  the  same  employer. 
The  Judge  regarded  it  a  hardship  to  hold  the  butcher  liable  for  the  injury  which 
had  no  real  relation  to  any  fault  of  his,  the  butcher,  because  the  helper  could 
have  guarded  against  the  injury  as  well  as  the  butcher.  This  hardship  appealed 
to  Lord  Abinger  and  he  decided  in  favor  of  the  butcher. 

Lord  Abinger*s  opinion  reads  as  follows: 

it  is  admitted  that  there  is  no  precedent  for  the  present  action  by  a  servant 
against  a  master.  We  are,  therefore,  to  decide  the  question  upon  general  prin- 
ciples, and  in  doing  so  we  are  at  liberty  to  look  at  the  consequences  of  a  decision 
the  one  way  or  the  other. 

*if  the  matter  be  liable  to  the  servant  in  this  action  the  principle  of  that 
liability  will  be  found  to  carry  up  to  an  alarming  extent.  He  who  is  responsible 
by  his  general  duty,  or  by  the  terms  of  his  contract  for  all  the  consequences 
of  negligence  in  a  matter  in  which  he  is  the  principal,  is  responsible  for  the 
negligence  of  all  his  inferior  agents.  If  the  owner  of  the  carriage  is  therefore 
responsible  for  the  sufficiency  of  his  carriage  to  his  servant,  he  is  responsible  for 
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the  negligence  of  his  coachmaker,  or  his  hamessmaker  or  his  coachman.  The 
footman,  therefore,  who  rides  behind  the  carriage,  may  have  an  action  against 
Jiis  master  for  a  defect  in  the  carriage,  owing  to  the  negligence  of  the  coach- 
maker  or  for  a  defect  in  the  harness,  arising  from  negligence  of  the  hamessmaker, 
or  for  drunkenness,  negligence  or  want  of  skill  in  the  coachman;  nor  is  there 
any  reason  why  that  principle  should  not,  if  applicable  in  this  class  of  events, 
extend  to  many  others.  The  master,  for  example,  would  be  liable  to  the  servant 
for  the  negligence  of  the  chambermaid,  for  putting  him  into  a  damp  bed ;  for 
that  of  the  upholsterer  for  sending  him  a  crazy  bedstead,  whereby  he  was  made 
to  fall  down  while  asleep  and  injured  himself;  for  the  negligence  of  the  cook 
in  not  properly  cleaning  the  copper  vessels  used  in  the  kitchen ;  of  the  butcher,  in 
supplying  the  family  with  meat  of  a  quality  injurious  to  the  health;  of  a  builder 
for  a  defect  in  the  foundation  of  the  house,  whereby  it  fell  and  injured  both 
the  master  and  the  servant  by  the  ruins. 

**The  inconvenience,  not  to  say  tlie  absurdity,  of.  these  consequences  afford 
a  sufficient  argument  against  the  application  of  this  principle  to  the  present  case. 
But.  in  truth,  the  mere  relation  of  the  master  and  the  servant  never  can  imply 
an  obligation  on  the  part  of  the  master  to  take  more  care  of  the  servant  than 
he  may  reasonably  be  expected  to  do  of  himself.  He  is  no  doubt  bound  to  provide 
for  the  safety  of  his  servant,  in  the  course  of  his  employment,  to  the  best  of  his 
judgment,  information  and  belief.  The  servant  is  not  bound  to  risk  his  safety 
hi  the  service  of  his  master,  and  may,  if  he  thinks  fit.  decline  any  service  in 
which  he  reasonably  apprehends  injury  to  himself;  and  in  most  of  the  cases  in 
which  danger  may  be  incurred,  if  not  at  all,  he  is  just  as  likely  to  be  acquainted 
whh  the  probability  and   extent  of   it  as  the   master." 

ASSUMPTION   OK   RISK. 

(c).     As   Defense   of   Assumption   of   risk. 

The  so-called  Assumption  of  Risk  rule  is  closely  related  to  the  Fellow 
Servant  rule,  the  former  rule  really  embracing  the  latter.  This  principle,  which 
is  now  established  in  the  law  beyond  the  reach  of  controversy,  is  that  every  risk 
which  an  employment  still  involves  after  a  master  has  done  everything  that  he 
is  bound  to  do  for  the  purpose  of  securing  the  safety  of  his  servants  (including 
the  employment  of  other  servants)  is  assumed,  as  a  matter  of  law,  by  each  of 
those  servants.  The  risks  which  are  thus  considered  to  have  been  assumed,  are 
those  which  are  commonly  described  as  "ordinary."  It  is  the  settled  doctrine  of 
the  law  that  the  servant  may  reasonably  be  presumed  to  foresee  that  he  will  be 
exposed  to  the  ordinary  risks  of  the  business  in  which  he  engages,  but  that  he 
ought  to  be  charged  with  anticipating  the  consequences  of  risks  of  an  extraor- 
dinary character.     (Samuel  A.  Harper.) 

The  courts  are  wont  to  say  that  there  is  an  ''assumption"  of  the  risk,  or 
an  "implied  cmtract,"  however,  in  tl:e  average  case  and  that  is  merely  a  formu- 
la of  words  which  the  rule  of  law  happens  to  take.  Even  in  dangerous  employ- 
ments there  is  usually  no  contract  between  the  emi)loyer  and  the  workman 
concern iiiR  the  ri^k. 

In  most  states  there  is  a  duty  placed  by  statute  upon  workmen  to  support 
their  wives  and  children.  Hazard  of  an  employment  does  not  fix  the  price  of 
wages,   tlicy   arc   fixed  l)y  competition. 

The  common  law  system  of  Employers'  Liability  has  been  developed  along 
the  same  lines  in  the  United  States  and  Great  Britain,  during  the  period  in 
which    modern   manufacturing   in    Austria   with   its    factory   system   was   replacing 
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hand  labor.  It  has  been  well  said  that  "the  development  has  been  profoundly 
influenced  by  the  belief  of  the  courts  that  the  necessity  of  profit  in  industrial 
enterprises  demanded  protection  even  at  the  expense  of  damage  to  certain  indus- 
tries. 

PRESIDENT  ROOSEVELT'S  MESSAGE. 

"The  recent  decision  of  the  Supreme  Court  in  regard  to  the  Employers' 
Liability  Act,  the  experience  of  the  Interstate  Commerce  Commission  and  of  the 
Department  of  Justice  in  enforcing  the  interstate  commerce  and  anti-trust  laws  and 
the  gravely  signiticant  attitude  toward  the  law  and  its  administration  recently 
adopted  by  certain  head  of  great  corporation,  render  it  desirable  that  there 
should  be  additfonal  legislation  as  regards  certain  of  the  relation  between  labor 
and  capital,  and  between  the  great  corporations  and  the  public. 

'The  Supreme  Court  has  decided  the  Employers'  Liability  Law  to  be  uncon- 
itituiional  because  its  terms  apply  to  employees  engaged  wholly  in  interstate 
commerce  as  well  as  to  employees  engaged  in  interstate  commerce.  By  a  sub- 
stantial majority  the  court  holds  that  the  Congress  has  power  to  deal  with  the 
question  in  so  far  as  interstate  commerce  is  concerned. 

".\s  regards  the  Employers'  Liability  Law,  I  advocate  its  immediate  reenactment, 
limiting  its  scope  so  that  it  shall  apply  only  to  the  class  of  cases  as  to  which 
the  court  says  it  can  constitutionally  apply,  but  strengthening  its  provision  withm 
this  scope.  Interstate  employment  being  thus  covered  by  an  adequate  national 
law,  the  field  of  interstate  employment  will  be  left  to  the  action  of  the  several 
states.  With  this  clear  definition  of  responsibility  the  states  will  undoubtedly' 
give  to  the  performance  of  their  duty  within  their  field  the  consideration  the 
importance  of  the  subject  demands. 

"I  also  very  urgently  advise  that  a  comprehensive  act  be  passed  providing 
for  compensation  by  the  government  to  all  employees  injured  in  the  government 
ser\ice.  Under  the  present  law  an  injured  workman  in  the  employment  of  the 
government  has  no  remedy,  and  the  entire  burden  of  the  accident  falls  on  the 
hapless  man,  his  wife,  and  his  young  children.  This  is  an  outrage.  It  is  a 
matter  of  humiliation  to  the  nation  that  there  should  not  be  on  our  statute  books 
provision  to  meet  and  partially  to  atone  for  cruel  misfortune  when  it  comes  upon 
a  man  through  fault  of  his  own  while  faithfully  serving  the  public.  In  no  other 
prominent  industrial  country  in  the  world  could  such  gross  injustice  occur — for 
almost  all  civilized  nations  have  enacted  legislation  embodying  the  complete 
recognition  of  the  principle  which  places  the  entire  trade  risk  for  industrial  acci- 
dents (excluding,  of  course,  accident  due  to  willful  misconduct  by  the  em- 
ployee) on  the  industry  as  represented  by  the  employer  which  in  this  case  is  the 
government.  In  all  of  these  countries  the  principle  applies  to  the  government  just 
as  much  as  to  the  private  employer.  Under  no  circumstances  should  the  injured 
employee  or  his  surviving  dependents  be  required  to  bring  suit  against  the  gov- 
ernment, nor  should  there  be  the  requirement  that  in  order  to  insure  recovery 
negligence  in  some  form  on  the  part  of  the  government  should  be  shown.  Our 
proposition  is  not  to  confer  a  right  of  action  upon  the  government  employee, 
but  to  secure  him  suitable  provision  against  injuries  received  in  the  course  of  his 
employment.  The  burden  of  the  trade  risk  should  be  placed  upon  the  government. 
Exactly  as  the  working  man  is  entitled  to  his  wages,  so  he  should  be  entitled  to 
indemnity  for  the  injuries  sustained  in  the  natural  course  of  his  labor.  The  rates 
of  compensation  and  the  regulations  for  its  payment  should  be  specified  in  the 
law,  and  the  machinery  for  determining  the  amount  to  be  paid  should  in  each 
case  be  provided  in  such  manner  that  the  employee  is  properly  represented  with^ 
out  expense  to  him.  In  other  words,  the  compensation  should  be  paid  auto- 
matically, while  the  application  of  the  law  in  the  first  instance  should  be  vested' 
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ill  the  Department  of  Commerce  and  Labor.  The  law  should  apply  to  all  labor- 
ers, mechanics,  and  other  civilian  employees  of  the  government  of  the  United 
States,  including  those  in  the  service  of  the  Panama  Canal  Commission,  and 
of  the  insular  governments. 

"The  same  broad  principle  which  should  apply  to  the  government  should 
ultimately  be  made  applicable  to  all  private  employers.  Where  the  nation  has 
the  power  it  should  enact  laws  to  this  effect.  Where  the  state  alone  have  the 
power  they  should  enact  the  laws.  It  is  to  be  observed  that  an  employers'  liability 
law  does  not  really  mean  mulcting  employers  in  damages.  It  merely  throws 
upon  the  employer  the  burden  of  accident  insurance  against  injuries  which  arc 
sure  to  occur.  It  required  him  either  to  bear  or  to  distribute  through  insurance 
the  loss  which  can  readily  be  borne  when  distributed,  but  which,  if  undistributed, 
bears  with  frightful  hardship  upon  the  unfortunate  victim  of  accident.  In  theory, 
if  wages  were  always  freely  and  fairly  adjusted,  they  would  always  include  an 
allowance  as  against  the  risk  of  injury,  just  as  certainly  as  the  rate  of  interest 
for  money  includes  an  allowance  for  insurance  against  the  risk  of  loss.  In 
theory,  if  employees  were  all  experienced  business  men,  they  would  employ  that 
part  of  their  wages  which  is  received  because  of  the  risk  of  injury  to  secure 
accident  insurance.  But  as  a  matter  of  fact,  it  is  not  practical  to  expect  that 
this  will  be  done  by  the  great  body  of  employees.  An  Employers'  liability  law 
makes  it  certain  that  it  will  be  done,  in  effect,  by  the  employer,  and  it  will  ulti- 
mately impose  no  real  additional  burden  upon  him." 

In  his  annual  message  of  January  1,  1909,  to  the  Legislature,  Governor 
Hughes,   said: 

"I  believe  that  it  would  be  salutary  to  go  further  in  accordance  with  the  prin- 
ciples which  have  been  announced  in  some  other  jurisdiction  and  in  the  case  of 
injuries  sustained  by  adults  by  reason  of  conditions  created  or  permitted  in  vio- 
lation of  the  labor  law  to  preclude  a  defense  upon  the  ground  of  the  assumption 
of  risk  by  the  employee.  This  would  be  an  appropriate  penalty  for  an  infringe- 
ment of  the  statute  and  secure  the  protection  which  the  statute  is  designed  to 
afford  by  requiring  suitable  safeguards  against  the  risks  that  are  incident  to  the 
employment.     Our  statute  should  make  this  poh'cy  clear  in  appropriate  terms. 

"1  also  recommend  that  provision  be  made  for  special  and  expert  inquiry  into 
the  question  relating  to  employers'  liability  and  compensation  for  workmen's 
injuries.  Our  present  methods  are  wasteful  and  result  in  injustice.  Numbers  of 
negligence  cases  are  prosecuted  upon  a  basis  which  gives  attorneys  a  high  per- 
centage of  recoveries.  Only  a  small  percentage  of  the -premiums  paid  for  insur- 
ance against  liability  is  devoted  to  payment  of  losses.  As  a  result  the  workmen 
do  not  receive  proper  compensation  and  employers  pay  large  amounts  that  do  not 
reach  them.  There  are  constitutional  restrictions  which  stand  in  the  way  of  some 
of  the  remedies  which  have  been  devised  in  other  countries;  but  the  subject 
should  be  thoroughly  examined  to  the  end  that  the  present  waste  and  injustice 
should  be  mitigated  to  the  fullest  extent  that  may  be  found  to  be  at  once  prac- 
tical)lc  ar.d  c(jnsislcnt  with  provisions  of  our  fundamental  law." 

4:        *        «        «        4c        *  • 

Jn  the  last  ten  years  the  conclusion  has  been  slowly  but  surely  generating  in 
the  public  mind  that  present  conditions  as  to  the  employers'  liability  are  intolerable. 
We  are  firmly  of  the  opinion  that  the  time  has  come  for  the  enactment  of  laws 
oil  this  subject  which  shall  be  at  least  the  first  step  to  a  satisfactory  solution  of 
the  difficulties  of  our  present  system. 

That  this  problem  is  one  which  must  be  solved  by  the  state  governments  is 
entirely  clear.  The  sct)pc  of  the  jurisdiction  of  the  federal  government  is  limited 
by  tlic  constitution  practically  to  regulation  of  its  own  liability  as  an  employer 
and  the  liability  of  employees  cng.'.'i-cd  in  interstate  commerce. 
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THE  EMPLOYERS'  LIABILITY  ACT. 

(Norris  Act.) 

In  regard  to  the  Fellow  Servant  rule,  the  negligence  of  a  fellow  servant  who 

*is  an  agent,    foreman,  inspector  or   superior  person   is   made  the   negligence  of 

the  employer.     The   statute   enlarges  the   number  of   vice-principals   and   largely 

reduces  the   effect  of  the  defense,   thereby   greatly  increasing  the   scope  of   the 

right  of  the  plaintiff  to  recover. 

The  defense  of  contributory  negligence  is  modified  in  all  cases  and  there 
IS  introduced  the  doctrine  of  contributory  negligence  similar  to  that  provided  in 
the  Federal  Act,  Part  I,  Appendix  78.  Contributory  negligence  is  not  a  bar 
to  recovery  where  the  workman's  contributory  negligence  is  slight  and  the  negli- 
gence of  his  employer  is  gross  in  comparison.  But  the  damages  shall  be  dimin- 
ished by  the  jury  in  proportion  to  the  amount  of  negligence  attributable  to  such 
workman. 

In  case  minors  are  employed  in  violation  of' the  statutes,  the  defenses  of 
contributory  negligence  and  assumption  of  the  risk  are  taken  away  from  the 
employer,  but  he  may  «how  by  way  of  defense  any  fraud  or  misrepresentation 
made  by  such  employe. 

The  statute  fixes  the  maximum  amount  of  recovery  in  case  of  death  to 
workmen  in  the  course  of  his  employment  who  leaves  a  widow  and  one  or  more 
minor  children,  at  $12,000,  and  in  case  the  action  shall  be  brought  for  the  exclu- 
sive benefit  of  the  wife,  or  husband,  and  children,  or  if  there  be  neither  of  them, 
then  of  the  parents  and  next  ol  kin  of  the  person  whose  death  was  so  caused, 
then  the  maximum  amount  of  damages  recoverable  shall  not  exceed  $10,000. 

The  general  effect  of  the  Liability  Laws  of  Ohio  is  to  largely  remove  the 
effect  of  all  of  the  common  law  defenses  and  to  correspondingly  increase  the 
scope  of  the  workmen's  cause  of  action  in  all  cases  where  the  injured  workmen 
can  prove  his  employer  at  fault.  In  these  cases  the  Norris  Act  has  had  the  effect 
of  increasing  recoveries  in  case  of  married  men  killed  16%  (Part  I,  page  xxxvii.) 

But  in  all  rases  where  the  injured  workman  can  not  prove  that  his  injury 
was  caused  by  the  negligence  of  his  employer  the  act  has  no  effect  in  recoveries. 
The  best  statistical  results  show  that  the  causes  of  injuries  to  workmen  are  not 
attributable  to  their  employers  in  to  exceed  20%  of  the  accidents.  That  in 
less  than  80%  of  all  accidents  to  workingmen,  there  is  no  remedy  at  all  at  law. 

THE  LABOR  LAW. 

The  Common  Law  imposes  the  duty  on  the  employer  to  use  reasonable  care 
toward  his  workmen.  This  is  the  definition  found  in  the  opinions  of  the  courts 
in  charging  the  jury  on  the  duties  of  the  employers  to  their  workingmen  under 
our  statutes,  and  j^ct  that  is  a  very  vague  test.  What  is  due  care?  What  degree 
of  care  would  a  reasonably  careful  man  use  under  the  circumstances? 

Workmen  and  employers  have  different  standards  of  what  is  due  care.  The 
facts  are  presented  to  the  juries  lon^  after  the  accident  happened  and  they  have 
often  a  very  vague  idea  of  what  due  care  prescribes. 

The  Labor  Law  of  Ohio  has,  since  the  act  entitled :  "An  act  to  create  a 
better  sanitary  conditions  in  workshops  and  factories  where  dust  creating  machin- 
ery is  used,"  was  passed  in  1896,  has  been  greatly  added  to.  Many  important  acts 
have  been  passed  which  prescribe  standard  and  methods  of  safeguarding  work 
in  certain  employments  to  which  the  employer  must  conform. 

The   law    restricts   the   use   of    scaffolds,    requires    various    protective    devices 
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and  gives  the  Inspector  of  Workshops  and  Factories  power  to  take  steps  to 
compel  compliance  with  order  for  the  safety  of  workmen. 

However,  the  inspector  claims  that  the  penalties  provided  for  the  violation 
of  the  statutes  are  insufficient  and  the  commission  believes  that  they  are  not 
adequate  in  most  cases.  The  Labor  Law  provides  for  instance  that  machinery 
shall  be  guarded,  that  frogs  shall  be  blocked,  that  belt  shifters  shall  be  used 
and  that  mines  shall  be  timbered  and  timber  in  abundance  be  left  at  the  place  to 
be  used. 

The  effect  of  the  requirements  of  the  Labor  Law,  so  far  as  -they  go,  is  to 
fix  definite  standards  and  define  specific  duties  for  the  employer  beyond  and  in 
addition  to  his  common  law  duty  to  use  due  care.  They  should,  and  often  do 
raise  and  make  certain  the  standard  of  care  of  an  employer.  The  Law  is  that  in 
case  the  employers  violate  any  requirement  of  the  Labor  Law  and  an  employe 
is  injured  thereby  that  is  prima  facie  evidence  which  the  injured  workman  has 
an  action  against  his  employer  and  can  recover  damages  unless  he  is  barred  by 
the  employers'  common  law  defense  as  modified  by  the  Norris  Act  and  Metzger 
Bill. 

LAW  OF  EMPLOYERS'  LLABILITY  IN  OTHER  STATES.' 

Speaking  generally  and  broadly,  the  common  law  of  employers'  liability  in 
all  the  other  states  is  about  the  same  as  the  common  law  of  New  York,  and  the 
New  York  employers'  Liability  Act  is  abuut  the  same  as  similar  acts  in  other 
manufacturing  states.* 

The  following  states  have  by  statute  abrogated  the  defense  of  fellow  ser- 
vant either  by  general  statute  or  in  particular  industries  (usually  as  to  rail- 
roads) : 

Arkansas,  Colorado,  Florida,  Georgia  (since  1850),  Iowa,  Kansas.  Minne- 
sota, Missouri,  Montana,  Nebraska,  Nevada,  North  Carolina.  North  Dakota, 
Oklahoma,  South  Dakota,  Texas,  Wisconsin.  The  Colorado  statute  is  the  most 
striking  example  of  this  class  since  it  completely  eliminates  the  defense  of  fellow 
*:ervant   in   every  employment. "♦" 

In  the  following  .^tates  the  defense  of  fellow  servant  is  modified  w^ithout 
being  abro4:atc(l. 

California,  Mississippi,  Maryland,  Ohio,  Oregon.  South  Carolina,  Utah.  Vir- 
ginia. 

In  soinc  or  all  of  the  states  named  modifications  of  the  common  law  have 
been  adopted  aic-ng  the  following  lines  (by  statutes  or  by  decision  as  to  the 
connnon    law)  : 

(\)  Adopting  the  doctrine  of  comparative  negligence  which  has  always  been 
the  rule  and  connnon  law  in  certain  states  like  Georgia  and  in  admiralty  cases  in 
the  1^'edcral  Courts. 

(2)  Changing  the  burden  of  proof  of  contributory  negligence  which  has 
always  been  from  the  pl^iintiff  to  the  defendant,  as  has  always  been  the  rule 
in  the  Federal  Courts  and  some  states. 

('•U  Taking  away  the  defense  of  assumption  of  risks  when  the  risk  assumed 
was  caused  by  the  fault  or  ne-^ligence  of  the  employer. 


'See  Report  of  New  York  Commission,  p.  16,  with  additions  of  slight  cor- 
rections. 

*The  best  available  summary  of  the  laws  of  the  other  states  appears  in  the 
Bulletin  of  the  United  States  Bureau  of  Labor,   No.  74,   of  January,    1908. 

tThis  statute  has  been  ui)hel(l  as  constitutional  in  Vindicator  Min.  Co.  v. 
Fir.stbrook  m  C'olo.  4iiS. 
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With  certain  exceptions  (see  pp.  infra)  then  all  these  statutory  changes  in 
the  several  states  have  simply  tended  to  modify  the  present  common  law  system, 
but  have  never  disturbed  the  cardinal  doctrine  that  the  employer  is  liable  only 
when  he  is  at  fault.  It  is  quite  impossible  to  analyze  exactly  the  effect  of  any 
of  these  changes  in  the  law  made  by  the  several  states.  The  liability  and  acci- 
dent insurance  rates  in  the  several  states  vary  from  so  many  causes  that  they, 
are  no  criteria  of  the  effect  of  these  changes  in  the  laws,  and  there  are  no  author- 
itative data  as  to  what  proportion  of  accident  cases  are  won  by  the  fellow-servant 
defense,  or  what  proportion  of  accidents  are  caused  by  carelessness  of  the  fellow 
senant.  though  it  will  appear  later  in  the  report  that  the  proportion  of  accidents 
where  these  defenses  of  the  employer  are  important,  are  much  fewer  than  i» 
generally  supposed. 

FEDERAL  LAWS.* 

It  is  not  commonly  appreciated  how  much  consideration  has  been  given  by 
Congress  in  recent  sessions  to  the  question  of  employers'  liability  nor  how  ad- 
vanced is  our  national  legislation.  In  1907-1908  two  very  important  acts  were 
passed.  The  first  (Part  I,  Appendix  78)  covers  only  the  liability  of  interstate 
commerce  carriers  to  employes  engaged  in  such  commerce.  It  was  passed  after 
a  previous  law  on  the  same  topic  had  been  held  unconstitutional.  In  brief,  that 
law  places  upon  the  employer  the  liability  to  compensate  the  employe  for  all 
damages  due  in  whole  or  in  part  to  negligence  or  failure  of  duty  of  the  employer, 
as  at  common  law  before  a  jury,  and  also  takes  away  two  of  the  employers* 
common  law  defenses  and  modifies  the  third.  Thus,  the  act  provides  that  con- 
tributory negligence  of  the  employe  shall  not  bar  the  action,  but  the  damages 
shall  be  decreased  by  the  jury  in  proportion  to  the  negligence.  It  •requires  very 
little  legal  experience  to  make  certain  that  the  defenses  of  contributory  negligence 
will  be  seriously  damaged  by  that  provision.  The  same  law  in  terms  takes  away 
the  defenses  of  assumption  of  risk  and  fellow  servant  The  same  law  provides 
that  any  contract  to  limit  liability  is  illegal  and  void. 

Chapter  226  of  the  Laws  of  the  United  States,  1907-08,  provides  that  any 
artisan  or  workman  of  the  government  injured  in  its  employ  shall  receive  one 
year's  salary  unless  he  can  sooner  resume  work,  provided,  however,  that  no  com- 
pensation shall  be  paid  when  the  injury  results  from  the  workman's  negligence 
or  misconduct,  nor  unless  such  injury  continues  for  more  than  fifteen  days.  In 
case  of  death  the  law  provides  for  the  same  payment  to  dependents.  The  admin- 
istration of  the  law  rests  on  the  Secretary  of  Commerce  and  Labor.  The  law  is 
reprinted  in  Part  I,  Appendix  79. 

The  federal  law  as  to  interstate  commerce  carriers  is  not  important,  as 
showing  an  attempt  to  solve  the  problem  of  employers'  liability  along  lines  which 
had  been  generally  approved  by  organized  labor  up  to  the  time  of  the  appoint- 
ment of  this  commission,  and  also  as  marking  out  a  certain  class  of  employes 
covered  by  that  law  who  arc.  at  the  moment  in  a  more  favorable  position  in 
case  of  accident  than  workmen  not  engaged  in  interstate  commerce.  This  law, 
adopted  by  Congress  after  full  investigation,  is  more  sweeping  than  any  statute 
on  the  subject  in  any  of  the  states.  It  is  further  notable  in  thai  it  goes  to  the 
extreme  limit  in  favor  of  the  workingnien  that  any  law  crn  go  which  is  based 
f»n  the  fault  f>f  the  employer.  There  has  not  n>  yet  been  an  opportunity  to  sec 
how  the  law  works  in  practice,  how  far  it  aids  the  workman  or  how  much  it 
costs  the  cmplo>cr,  nor  has  its  constitutionality  been  authoritatively   determined.* 


'See  Report  of  the  Commissioner  of  Xew  York,   p.   16. 

*Thc  act  was  held   unconstitutional   by  the   Supreme  Court   of   Connecticut, 
Hoxie.  V.  X.  v.,  \.  v.,  etc.,  R.   R.  Co..  7:1  Atlantic  Rep.  l'>\,  s^ce  also  Watson  v. 
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STATi5tES  of  MARYLAND,  PENNSYLVANIA.  NEBRASKA,  MONTANA 

AND  OREGON. 

Four  statutes  deserve  mention  in  this  connection — ^because  they  imposed  lia- 
bility on  a  basis  different  from  fault  of  the  employer. 

THE  MARYLAND  WORKMEN'S  COMPENSATION  ACT. 

This  act  (Chap.  139,  Maryland  Acts  of  Assembly,  1902)  made  employers 
operating  any  coal  or  clay  mine,  quarry,  steam  or  street  railroad,  and  any  town, 
city,  or  county  constructing  any  sewer,  excavation  or  other  physical  structure,  or 
the  contractors  for  any  such  town,  city,  or  county,  liable  for  the  death  of  an 
employe  through  negligence  of  the  employer  or  of  any  fellow  servant,  but  pro- 
vided that  employers  might  escape  this  liability  by  payments  to  the  State  Insurance 
Commissioner  of  a  certain  sum  per  employe,  such  amount  to  be  paid '  one-half 
by  the  employer  and  one-half  to  be  deducted  from  the  wages  of  the  employe. 
In  the  event  of  death  of  the  employe,  $1,000  was  payable  to  the  dependents  by 
the  Insurance  Commissioner.  The  law  contains  other  provisions  giving  complete 
powers  of  administration  to  the  Insurance  Commissioner. 

The  act  was  in  force  from  July  1,  1902,  to  April  28,  1904.  In  1904,  in  the 
case  of  Franklin  v.  United  Railways  and  Electric  Co.  of  Baltimore,  it  was  de- 
clared unconstitutional  iiy  the  Court  of  Common  Pleas  of  Baltimore  City  (opinion 
not  reported  in  official  reports)  on  the  ground  that  the  act  attempted  to  vest 
judicial  powers  in  the  Commissioner  of  Insurance.  No  appeal  was  taken  and 
the  accounts  of  the  fund  were  closed.  Only  a  few  payments  were  made  under 
the  act,  and  no  public  attention  was  attracted.  (The  act  and  its  operation  and  the 
opinion  of  the  Court  of  Common  Pleas  appear  in  part  in  the  Quarterly  Journal 
of  Economics.  August,  1902,  p.  591,  and  February,  1905,  p.  320,  in  articles  by 
G.  E.  Bamett.) 

THE  PENNSYLVANIA  MINING  LAW.* 

The  second  was  a  statute  of  Pennsylvania  passed  in  1891  (P.  L.  Ch.  176), 
which,  speaking  Broadly,  imposed  upon  mine  owners  compulsory  requirements  of 
mine  operation  in  accordance  with  orders  of  inspectors  chosen  by  the  state  (thopgh 
paid  by  the  mine  owners)  and  made  the  mine  owners  responsible  for  the  acts 
of  such  state  elected  inspectors.  The  law  was  held  unconstitutional  in  that  regard 
in  a  forceful  opinion  which  gives  due  regard  to  the  property  rights  of  coal 
owners  in  Pennsylvania,  but  rather  scant  consideration  to  the  question  of  the 
real  scope  of  the  police  power.    Durkin  v.  Kingston  Coal  Co.,  171  Pa.  St.  193,  199. 

THE  NEBRASKA  STATUTE. 

Chapter  72,  Art.  1,  3  of  the  compiled  laws  of  Nebraska  reads  as  follows: 

"Every  railroad  company,  as  aforesaid,  shall  be  liable  for  all  dam- 
ages inflicted  upon  the  person  of  passengers  while  being  transported  over 
its  road,  except  in  cases  where  the  injury  done  arises  from  the  criminal 
negligence  of  the  person  injured,  or  where  the  injury  complained  of  shall 


St.  Lousk,  160  Fed.  642,  but  in  view  of  the  decision  of  the  Supreme  Court  of 
the  United  States,  in  the  Employers'  Liability  Cases,  207  U.  S.  463,  it  seems 
clear  that  the  only  real  question  of  constitutionality  lies  in  the  question  of  the 
extent  of  the  powers  of  Congress  over  State  matters.  It  is  in  regard  to  this 
act  that  the  message  quoted  at  p.  7,  supra,  was  sent  by  President  Roosevelt. 
'See  Report  of  the  Commission  of  New  York,  p.  17. 
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be  the  violation  of  some  express  rule  or  regulation  of  said  road  actually 
brought  to  his  or  her  notice" 

Obviously  this  statute,  while  not  dealing  with  employes,  creates  a  tort  liability 
not  based  on  fault  for  a  particular  portion  of  the  community,  and  as  such  is 
notable. 

The  statute  has  been  repeatedly  upheld  by  the  Nebraska  courts  and  also 
by  the  Supreme  Court  of  the  United  States  in  Chicago,  R.  I.,  etc.,  Ry.,  Co.  v. 
Zemecke,  183  U.  S.  582  (followed  183  U.  S.,  589,  590;  187  U.  S.  638).  The 
decision  of  the  Supreme  Court,  while  using  language  of  doubtful  meaning  as  to 
whether  or  not  fault  is,  in  general,  a  necessary  basis  for  new  tort  liability,  calls 
attention  to  the  fact  that  such  liability  without  fault  was  known  to  the  common 
law,  c.  g.,  the  law  of  demands,  the  liability  of  ships  in  admiralty,  the  liability 
of  the  husband  for  torts  of  the  wife,  and  the  liability  as  an  extension  of  the 
common  carriers*  obligation  of  insurance.  The  Supreme  Court  points  out  that 
the  railroad  accepted  the  burden  of  this  liability  by  its  incorpqration  under  the 
laws  of  Nebraska.  The  case,  therefore,  while  of  great  interest,  is  hardly  con- 
clusive on  the  question  before  the  court. 

THE  MONTANA  MINING  ACT.* 

The  fourth  act  is  the  recent  law  of  Montana  which — very  roughly — tries  to 
put  in  force  bodily,  the  example  of  European  experience. 

The  Montana  Act  (Chaper  67,  Laws  of  1909,  page  81)  in  effect  creates  a 
state  accident  fund  for  relief  of  workmen  or  in  or  around  coal  mines,  and  coal 
washers,  except  office  employes.  It  provides  a  special  tax  on  employers  in  coal 
mines  of  one  cent  per  ton  on  coal  mined  and  shipped,  and  a  special  deduction 
from  wattes  of  all  such  employes  of  one  per  cent,  of  gross  monthly  earnings. 
The  fund  so  accumulated  is  to  be  invested  by  the  state  auditor,  who  shall  pay  to 
the  dependents  (not  foreigners)  of  each  miner  killed  in  the  course  of  employ- 
ment the  sum  of  $3,000.  Miners  permanently  disabled  draw  from  the  fund  $1 
per  day.  Loss  of  limb  or  eye  shall  be  paid  $1,000  in  addition.  Acceptance  of  these 
benetits  bars  all  right  of  action  against  employers  who  have  paid  the  tax. 

This  act,  which  appears  in  full  in  Part  I,  Appendix  43,  is  remarkable  in 
that  it  is  the  first  legislation  passed  in  the  United  States  applicable  to  private 
employers  attempting  to  make  the  payment  of  trade  hazards  a  state  function. 

The  Montana  Act  as  a  whole  seems  not  applicable  to  New  York,  but  it  is 
noteworthy  in  several  ways,  first,  in  its  acceptance  of  the  principle  of  contribution 
between  the  employer  and  employe,  second,  in  th^  fact  that  it  attempts  to  care 
for  only  the  permanent  and  fatal  accidents,  and  not  for  the  temporary  ones. 
And  it  is  wisely  or  likewise  remarkable  in  being  the  first  legislative  act  where 
the  liability  to  pay  is  based  on  the  hazard  of  a  particular  employment.  Unless 
coupled  with  most  stringent  laws  as  to  protection  and  avoidance  of  accident  the 
act  seems  to  provide  no  incentive  to  care  on  the  part  of  workman  and  employer. 
Under  this  act,  the  careless  workmen  and  the  careful  one  pay  alike  from  their 
salaries  to  the  fund,  and  are  paid  alike  in  case  of  accident.  And  the  careful  and 
the  careless  employer  are  taxed  alike.  The  system  is  particularly  inelastic  in  that 
regard. 


*Sce  Report  of  the  Commission  of  New  York,  p.  18. 
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HISTORICAL  REVIEW  OF  EUROPEAN  PLANS  OF  INSURANCE 
AGAINST  ACCIDENTS  TO  WORKING  MEN  AND  THE  PRACTICAL 
OPERATION  OF  THE  SYSTEM  OF  EMPLOYERS'  LIABILITY  IN 
NEW  YORK,  ALLEGHENY  COUNTY,  PA.,  AND  ILLINOIS  AND  ITS 
ECONOMIC  RESULTS, 

Frederick,  the  Great,  claimed  to  be  especially  the  king  of  the  poor,  and  also 
claimed  the  right  to  use  the  state  in  any  way  he  saw  fit  for  their  protection  and 
uplifting.  The  Prussian  law  of  a  century  (117  years)  ago  acknowledge  the 
famous  right  to  work  and  to  a  living.  The  State  in  its  very  nature  is  the  guar- 
dian of  the  weaker  classes.     In  the  common  law  of  that  time  it  is  stated: 

It  is  the  duty  of  the  state  to  provide  sustenance  and  support  of  those  of  its 
citizens  who  can  not — provide  sustenance  themselves.  Work  adapted  to  their 
strength  and  capacities  shall  be  supplied  to  those  who  lack  means  and  opportuni- 
ties of  earning  a  livelihood  for  themselves  and  those  dependent  upon  them. 

''Those  who  from  laziness,  love  of  idleness,  or  other  irregular  proclivities, 
do  nut  chocjse  to  employ  the  means  offered  them  of  earning  a  livelihood,  shall  be 
kept  to  useful  work  by  compulsion  and  j)unishment  .under  proper  control. 

"The  State  is  entitled  and  is  bound  to  take  such  measures  as  will  prevent  the 
destitution  of  its  citizens  and  check  excessive  extravagance. 

"The  police  Authorities  of  every  place  must  provide  for  all  poor  and  desti- 
tute persons  whose  subsistence  cannot  be  insured  in  any  other  way."  C) 

Prior  to  1837  the  principles  of  the  common  -law  of  negligence  or  fault  formed 
the  only  basis  of  recovery  by  a  workmen  from  his  employer,  on  account  of  an 
accident  to  him. 

In  1837  Priestly  v.  Fowler,  was  decided  establishing  the   fellow  servant  rule. 
Namely  that  the  master  is  not  bound  to  respond  in  damages  for  an  injury  received 
by  a  servant  in  the  course  of  his  employment  the  cause  of  which  was  due  to  the 
negligence  of  a  fellow  servant  engaged  in  the  same  employment. 
1803,  p.  20. 

Prussia  on  Novemlicr  3,  1838,  took  the  initial  step  in  recognizing  the  new 
principle  of  the  liability  of  employers  to  provide  compensation  for  industrial 
accidents.  It  was  applicable  to  railroads  only,  but  the  act  made  the  companies 
liable  for  accident  to  passengers  as  well.  The  companies  had  only  the  defenses 
that  the  negligence  of  the  person  injured  or  an  act  of  God  was  the  cause  of  the 
accident. 

In  1842.  J.  Shaw,  of  Massachusetts,  in  Fourwell  v.  B.  &  W.  R.  R.  Co., 
nutcalf  down  the  doctrine  of  assumed  risks; 

This  princii)le  briefly  stated,  is  that  every  risk  which  an  ^employment  still 
involves  after  a  master  has  done  everything  that  he  is  bound  to  do  for  the  purpose 
of  securing  the  safety  of  his  servants,  is  assumed  as  a  matter  of  law,  by  each 
of  those  servants. 

In  18.") I  statutes  wtre  passed  in  Germany  compelling  certain  classes  of  employers 
to  contribute  one  half  of  the  subscriptions  to  the  fund  of  the  sick  association, 
formed  according  to  local  statutes. 

The  obligations  can  also  from  this  time  be  imposed  upon  the  independent 
mechanics  and  manufacturers  to  advance  the  contributions  of  their  journeyman 
and  assistants,  with  the  proviso  of  charging  it  to  the  next  payment  of  wages. 
As  compensation  for  thoir  share  in  the  payment  the  employer  is  assured  a  cor- 
resp'.nding  inth:ence  o\er  the  administration  of  the   fund. 

Several  (lerman  States,  as  Brunswich.  Mecklenl)urg,  and  Saxony,  went  even 

'Fourth   Special   Kei)ort  of  the  Connnission  of  Labor  of   the  L^nited  States. 
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further  than  Prussia  in  demanding  that  all  employers  should  belong  to  some  kind 
of  mutual  ahbociation.     (') 

The  Act  of  June  21,  1869,  for  the  North  German  Confederacy  and  the  effect 
of  releasing  the  bond  of  compulsory  contributions  to  the  sick  fund  by  employers 
provided  by  the  act  of  1854. 

In  1870  there  were  in  all  Prussia  5,239  compulsory  societies,  with  869,304 
members.  In  1880  the  Prussian  official  statistics  showed  the  830,602  members, 
belonging  to  registered  friendly  societies,  220,000  to  the  miners  societies,  and 
2w.U00  to  non-registered  friendly  societies.  In  all  1,250,702  at  most  out  of 
2,400,000  of  those  employed  in  mines  and  all  industries  which  came  within  the  law. 
Though  there  was  still  everywhere  possibility  of  local  compulsion,  the  act  of 
1^76  had  made  it  so  little  effective  as  to  leave  these  scant  results.  One-half  of 
those  for  whom  the  societies  (Sickness,  Relief  and  Burial)  were  meant,  were 
still  uninsured. 

'The  only  good  result  of  the  act  of  1876  was  to  make  it  wholly  clear  to  all 
who  cared  to  know  the  facts,  that  the  most  dependent  class  could  only  be  reached 
by  the  strong  hand  of  the  state."     O 

Two  years  before  the  passing  of  the  first  insurance  law  (that  of  sickness) 
it  was  plain  said  in  explaining  the  first  draft  of  the  accident  bill,  (by  Dismarck) 
"it  is  the  duty  of  Humanity  and  Christianity  for  the  state  to  interest  itself  to  a 
great  degree  in  those  of  its  members  who  need  help.  It  is  the  duty  of  the  state 
to  cultivate  benelicent  institution,  this  will  be  no  novelty  but  a  further  solution 
of  the  modern  idea  of  the  stale,  a  result  of  christian  morality,  in  accordance  with 
such  the  state  should  not  merely  discharge  the  duties  of  self  defense,  those  also 
of  a  positive  character  in  promoting  the  welfare  of  all  its  members,  and  especially 
of  the  weak  and  needy."  (^) 

In  1871  was  passed  in  Germany  the  famous  employers*  liability  act,  through 
which  the  mine  owners  were  made  liable  for  death  or  accident  that  could  be 
proved  in  any  way,  directly  or  indirectly  the  fault  of  the  owner. 

The  two    defenses,    assumption    of   the   risk   and      fellow-servant     rules     are 

excluded.     Endless  bitterness  was  not  only  caused   by   the   workings   of  this  law 

but  extreme   delays  occurred   in   the  settlement  of   cases,   the  dissatisfaction    here 

was  only  a  part  of  that  which  showed  itself  throughout  most  of  Germany.     (°) 

The  excuse  of  the  voluntary  insurance  act  of    1S76  was  "Singly  we  are  too 

i^eak  to  carry  out  this  insurance.     It  costs  so  much  time  and  money,   so  that  our 

competitors    who   do   not   insure,   get   an    instant  advantage   over   us   who   do   not 

object  to  the  extra  burden  if  all  of  our  rivals  are  compelled  to  bear  it  also."     C) 

Emperor  William  I  came  to  Bismarck's  support  and  gave  his  famous  message, 

on  N^ovember  17,   1881,  to  the  Reichstag.     This  message  is  called  "The  monument 

of  the  new  social  era."    The  Emperor  William   I,    said  : 

**We  consider  it  Our  Imperial  Duty  to  impress  upon  the  Reichstag 
the  necessity  of  furthering  the  welfare  of  the  working  people.  We  should 
review  with  increased  satisfaction  the  manifold  successes,  with 
which  the  Lord  has  blessed  Our  Reign,  could  We  carry  with  Us  to  the 
grave  the  consciousness  of  having  given  Our  Country  an  additional  and 
last  insurance  of  internal  peace,  and  the  conviction  that  We  have  ren- 
dered the   needy;  that  assistance  to  which   they  are  justly  entitled. 


^Fourth  Special  Report  of  the  Commission  of  Labor  of  United  States.     1893^ 

'Fourth  Special  Report,  p.  36. 

•Die  Reden  Fuersten  Von  Bismarck  im   Preussischen  Landtage  und  im  Deut- 
sdien  Reichstag   1881-1883  besorgt   Horst-JCohl    Xeubter   P.and.      {]S*X])      Seite   0. 
'Fourth  Special  Report,  p.  35. 
•Fourth  Special  Report,  p.  45. 
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Our  efforts  in  this  direction  are  certain  of  the  approval  of  all  the 
federate  Governments,  and  we  confidently  rely  on  the  support  of  the 
Reichstag,  without  distinction  of  parties.  In  order  to  realize  these  views 
a  bill  for  the  insurance  of  Workmen  against  Industrial  accident  will 
first  of  all  be  laid  before  you,  after  which  a  supplementary  measure  will 
be  submitted  providing  for  a  general  oganization  of  industrial  sick  relief 
insurance.  But  likewise  those  who  are  disabled  in  consequence  of  OLD 
AGE  AND  INVALIDITY  possess  a  well-founded  claim  to  a  more  ample 
relief  on  the  part  of  the  State  then  they  have  hitherto  enjoyed.  To  devise 
the  fittest  ways  and  means  for  making  such  provisions,  however  difficult, 
is  one  of  the  highest  obligations  of  every  community  based  on  the 
moral  foundations  of  Christianity.  A  more  intimate  connection  with  the 
actual  capability  of  the  people,  and  a  mode  of  turning  these  to  account 
INCORPORATE  ACTIONS  OR  ASSOCIATIONS;  under  the  patron- 
age and  with  the  aid  of  the  state,  will  we  trust,  develop  a  scheme  to 
solve  which  the  State  alone  would  unequal." 

Accordingly  when  the  workingman,  unfitted  for  work  by  sickness,  accident, 
invalidity  or  old  age,  is  to  have  a  legal  right  to  due  and  just  provisions,  in 
order  not  to  be  compelled  to  rely  upon  public  charity.  The  end  could  only  be 
attained  by  a  system  of  general  and  compulsory  insurance,  based  on  mutuality 
and  self  administration.^ 

After  50  sittings  the  bill  for  sick  insurance  passed  on  May  31,  1883,  with  a 
majority  of  117  votes,  it  did  not  include  at  first  employees  engaged  in  agriculture 
but  contemplated,  ultimately  to  include  practically  all  employments. 

Accordingly  the  accident  insurance  laws  were  passed : 

(1.)  The  so-called  fundamental  law  of  July  6,  1884,  for  Industry. 
Transport   Trades,    Telegraph,    the  Army   and   Navy. 

(2.)The  "Agriculture  Law"  of  May  5,  1886,  for  Agriculture  and 
Forestry. 

(3.)  The  "Building  Law"  July  11,  1887,  for  Building  Trades  so  far 
not  insured. 

(4.)     The  "Marine  Law"  July  13,   1887,   for  Navigation. 

In  England  the  first  employers'  liability  act  was  passed  in  1880,  the  most 
important  provision  of  this  law  was  the  extension  of  the  principle  of  the  Vice 
Principle,  but  the  relief  appears  to  have  been  slight  and  unsatisfactory.  The 
unimpaired  vigor  of  the  rule  as  to  the  assumption  of  risk  became  more  in  evi- 
dence as  the  use  of  safety  appliances  become  more  general  and  the  number  of 
accidents  traceable  to  the  employers'  -negligence  fewer;  so  that  after  an  unsuc- 
cessful attempt  by  Mr.  Asquith,  in  1803,  to  do  away  with  the  "Common  Employ- 
ment" rule  and  the  implied  contract  of  assumption  of  the  risk,  the  time  became 
ripe  for  the  introduction  of  Mr.  Chamberlain's  Workmen's  Compensation  act, 
the  gist  of  which  is  to  provide  unfailing  and  universal  compensation  for  working- 
men's  injuries,  without  regard  to  negligence. 

The  efficiency  of  the  English  compensation  act  as  compared  with  the  em- 
ployers' liability  act  is  shown,  by  the  figures  in  1904  there  were  3,065  deaths 
of  employees  in  industrial  accidents  covered  by  the  compensation  act,  of  these 
524  came  before  the  county  courts  and  of  which  but  12  were  brought  under  the 
employers'  liability  act. 

In  Germany  the  compensation  is  fixed  officially,  after  an  investigation  of 
the  police,   by  the  organs  of  the  trade  associations  without  delay. 


'Dr.   George   Zacher,   Guide   to   the   Workmen's    Insurance   of   the   German 
Empire,  p.  3. 
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Against  the  decisions  of  tl.e  trade  association  the  entitled  person  may  appeal 
within  a  month  for  an  arbitration  court  of  two  representatives  chosen  by  the  em- 
ployer and  two  by  the  employees,  with  a  state  official  as  chairman.  The  arbitra- 
tion courts  have  been  established  and  working  since  1901  for  both  accident  and 
in\  alidity  insurance.' 

As  it  is  evident  that  both  the  trade  association  and  their  individual  members 
have  a  strong  interest  in  diminishing  the  chances  of  accidents,  the  law  confers  on 
the  trade  association  the  important  privilege  of  presenting  regulations  for  the  pre- 
vention of  accident,  by  such  regulations  not  only  the  employers  can  be  compelled, 
under  penalty  of  higher  assessments,  to  adopt  the  necessary  measures  for  safety 
but  also  the  workmen  may  be  forced  by  fines  to  follow  these  rules : 


II. 

THK   QUESTIOX    OF    FAULT— AND  vPREVENTION    OF    ACCIDENTS- 
COMPENSATION. 

(a)     GERMAN  STATISTICS. 

According  to  the  accident  statistics  of  Industries   for  the  three  years,    1887 
and  1897   (9),  and  1907  (10)   under  the  German  law  were  caused  by; 


By  Fault 


Industries. 


I 


46,000 
Accidents. 


Of  the  employer 

Of  the  employe 

Of  both  parties 

So  that  the  greater  part 

is  due  to  negligence  of  the  parties  and 
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1887. 

20.47 
26.56 
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55.04 
44  96 


1897, 

17.30 
29.74 
10.14 


57,18 
42.82 


1907. 

16.81 

28.89 

9.94 


55.64 
44.36 


10  mevitable  risks  of  the  industries  and  other  causes. 

This  table  covering  a  period  of  20  years  of  experience  shows  not  only  the 
elements  of  fault  which  enter  into  the  problem  but  also  supplies  a  valuable  basis 
for  further  improvements  of  preventive  measure,  since  from  on  to  57  per  cent  of 
all  accidents  are  due  either  to  the  fault  of  the  employer,  employee,  or  their 
ounihincd  nei^lij;ence. 

(b)       NEW  YORK  STATISTICS 

During  the  years,  1906-7-8  ten  insurance  companies  which  keep  employers' 
liahility    rectirds    doing    business    in    New    York      received      in      premiums      from 

employers   $23,524,000 

They  paid  to  in jured  employees 8,560,000 

Total  waste  of   cost  of  insurance    $14.1^01 ,0(^0 


See  also  24th  Annual  Report  of  Commissioner  of  Labor  of  U.  S. 
*Dr.  George  Zacher,  Guide,  etc..  p.  13. 

*Dr.  George  Zacher,  Introduction  to  Workmen's  Insurance  in  Germany. 
"Bulletin  of  Bureau  of  Labor,  1908.  p.  120. 

a.  Last  report  of  the  Employer  Liability  Commi.ssion  of  N,  Y.,  p.  31. 

b.  Last  report  of  the  Employer  Liability  Commission  of   N.  Y.,  p.  31. 
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Nothing  could  more  strikingly  set  forth  the  waste  of  the  present  system. 
That  only  36.34  per  cent  of  what  employer  pay  in  premiums  for  liability  insurance 
is  paid  in  settlement  of  claims  and  suits.  Thus  for  every  $100.00  paid  out  by 
employers  for  protection  against  liability  to  their  injured  workmen,  less  than 
$37  is  paid  to  those  workmen;  $63  goes  to  pay  the  salaries  of  attorneys  and  claim 
agents  whose  business  it  is  to  defeat  the  claims  of  the  injured,  to  the  cost  of 
soliciting  bushiess,  to  the  cost  of  administration,  court  costs,  and  to  profit. 

Out  of  this  36.34  per  cent  the  injured  employee  must  pay  his  attorney.  The 
same  report  shows  that  the  attorney  gets  25.3  per  cent  of  what  is  paid  to  the 
injured  employee,     (b) 

This  investigation  covers  forty-six  cases  where  the  recovery  was  above 
$l,ij(iO  each — in  small  recoveries  the  attorney  fees  takes  a  large  proportion.  This 
report  shows  that  not  more  then  somewhere  between  20  and  25  per  cent  of  money 
paid  by  the  employing  class  actually  goes  into  the  pockets  of  the  injured  workman 
for  his  dependent  families  in  death  cases. 

(c)     STATISTICS    FROM    THE    lNV£STlGAtlOXS    OF   THE    RUSSELL 

SAGE  FOUNDATION. 

The  investigation  recently  made  in  Alleghany  County,  Pa.,  under  the  direc- 
tion of  the  "Pittsburg  Survey"  showed,  that,  out  of  355  cases  of  men  killed  in 
industrial  accidents  all  of  whom  were  contributing  to  the  support  of  other  and 
two-thirds  of  whom  were  married,  89  of  the  families  left  receive  not  a  dollar 
compensation  from  the  employer,  113  families  received  not  more  than  $100,  61 
families  receive  something  more  than  this  $100  but  not  more  than  $500.  In  other 
words  57  per  cent  of  these  families  were  left  by  their  employers  to  bear  the 
entire  burden  of  income  loss,  and  granting  that  all  unknown  amounts  would  be 
decided  for  the  plaintiff,  only  26  per  cent,  received  in  compensation  for  the 
death  of  a  regular  income  provider,  more  than  $500,  a  sum  which  would  approx- 
imate One  year's  income  of  the  lowest  paid  of  the  workers  killed. 

The  proportion  of  the  loss  borne  by  employers  injury  cases  does  not  differ 
greatly  from  that  in  death  cases. 

Thus  out  of  228  injury  cases,  of  the  married  men  alone,  56  per  cent  received 
no  compensation,  if  single  men  contributing  to  the  support  of  others,  69  per  cent 
received  no  compensation;  single  men  without  dependents  8  per  cent,  received 
no  compensation.  (In  work  accidents  and  their  costs  by  Crystal  Eastmon, 
Charities,   and  the  Common,   March,    1909.) 

(d)     WISCONSIN   ST.'XTISTICS. 

The  Wisconsin  Uureau  of  Labor  and  indu.strial  statistics  reports  as  follows 
on  the  matter  of  the  great  financial  loss  borne  by  the  workmen. 

The  followin-?  shows  to  what  extent  this  is  true,  in  305,  non-fatal  cases,  in 
which  reports  were  received  by  mail   for  workingmen  while  at  work: 

Cases.  Per  Cent. 

Received    nothing    from    employers 72  23.5 

Received  amount  of  doctor  bills  only 99  32.4 

Received  amount  of  part  of  doctor  bills 15  4.9 

Received  something  in   addition  to  doctor  bills 91  29.7 

Received  something  but  no  doctor  bills 29  9.5 

Total    306        100.00 


c.     Last  report  of  the  P-mployer  Lial)ility  Commission,  N.  Y.,  p.  31, 
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Put  in  words  what  we  may  say  that  in  two-thirds  of  the  cases  part  or  all  of 
the  doctor  bills,  were  paid,  but  in  less  then  a  third  was  anything  more  paid,  and 
in  about  one- fourth  of  the  cases  NOTHING  whatever  was  paid. 

In  131  non- fatal  cases  in  Wisconsin  concerning  which  reports  were  secured 
by  factory  inspector,  the  following  disposition  nothing  whatever  was  paid. 

In  131  cases  non-fatal  case  in  Wisconsin  concerning  which  reports  were 
secured  by  factorj'  inspectors,  the  following  disposition  was  made : 

Cases.     Per  Cent. 

Received   nothing   from   employer 28  2137 

Received  doctor  bills  only 56  42  75 

Received    something — doctor   bills .* 10  7.68 

Received  something  but  not  doctor  bills 34  25.96 

Xot   settled    3  2.99 

(e)    STATISTICS    FROM    THE    REPORT    OF    ILLINOIS    COMMISSION. 

The  employers'  liability  commission  of  the  state  of  Illinois  has  recently  made 
a  report  on  its  investigation  of  industrial  accidents  and  employers'  liability  at  a 
cost  of  $10,000.  1  give  you  a  condensed  statement  for  the  results  of  the  inves- 
tigation of  the  Illinois  Commission  in  the  language  of  Edwin  R.  Wright, 
secretary  of  the  Commission  and  president  of  the  Illinois  State  Federation  of 
Labor. 

"So  much  has  .been  said  and  written  regarding  the  work  of  the  Employers' 
Liability  Commission  that  I  wish  to  go  into  the  matter  at  sortie  length  —  setting 
forth  the  whole  stor>'  in  as  few  words  as  possible. 

For  the  first  time  in  the  history  of  Illinois,  if  not  in  the  United  States,  we 
have  a  text  book  on  the  subject  of  Employers'  Liability.  More  than  5,000  indi- 
vidual accidents  were  investigated  and  recorded,  together  with  comparative 
figures  and  analysis,     A  few  words  as  to  what  the  report  shows  mciy  be  of  value. 

Six  hundred  and  fourteen  fatal  accidents  were  recorded.  The  families  of  two 
hundred  and  fourteen  of  these  workers  received  nothing  in  return  for  the  loss 
of  the  bread  winner.  One  hundred  and  eleven  damage  suits  are  pending  in  court. 
Twenty- four  cases  have  been-  settled  through  court  proceedings.  Two  hundred 
and  eighty-one  families  settled  direct  with  the  employer.  Skilled  railroad  em- 
ployees, in  settlement  for  death  cleaims. 

Averaged    about    t $1 .  000 

Steel    workers    874 

^ilroad    laborers    617 

Skilled  building  tradesmen   348 

Skilled  electric  railway  employes   310 

Unclassified    workmen    311 

^X iscellaneous  trades   2l»2 

backing  house  employes   2'M 

^^ncral   laborers   154 

^X  ine    workers    155 

Electrical   railway  laborers    75 

*  hamsters 000 

*^  iiilding  Hborers OOO 

~~V   further   summary   may   be   oflfered.     Of   every    100  industrial    accidents.    15 
^"nto  court,  7  are  lost  and  8  won.     Ninctv-two  injuries  out  of  evcrv   100  re- 
^    compensation.     (This  includes  both  fatal  and  non- fatal  accidents.) 

-  ^Another  interesting  feature  is  that :     A  search  through  the  records  reveal  53 

**^i    cases  of    recent   date.     In    fatal    cases,   the    usual    defenses    of    the    eiiploy- 
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ers — the  fellow  servant  doctrine,  assumption  of  risk,  etc — did  not  apply  or  there 
would  have  been  not  a  recovery  at  all.  For  these — the  very  pick  of  industrial 
cases,  the  average  recovery  for  death  was  only  $1,877.36.  Of  this  an  average 
amount  of  $750.95  was  paid  to  attorneys  or  expended  in  court  fees,  etc.,  leaving  an 
actual  payment  of  $1,126.41  to  the  family  of  the  dead  worker,  thirty-four  widows 
w^ere  compelled  to  seek  employment  and  sixty-five  children  left  school  to  help 
keep  the  wolf  from  the  door. 

(f)     STATISTICS  FROM  OHIO. 

In  Ohio  we  have  the  following  important  statistics : 

W.  G.  Wilson,  of  Cleveland,  reported  on  November  2,  1910,  at  the  hearing 
in  that  city,  that  the  Etna  Liability  Insurance  Company  had  adjusted  66,800 
injuries  and  had  made  payments  on  the  average  of ^ six  in  every  hundred  injuries, 
insured. 

The  Employers'  Liability  Commission  must  affirm  the  same  conclusion  reached 
by  the  New  York  Commission. 

1st.  That  only  small  per  cent  of  workmen  injured  by  accidents  of  employ- 
ment receive  substantial  compensation,  and  therefore,  as  a  rule,  they  and  those 
dependent  upon  them  are  forced  to  a  lower  standard  of  living  and  are  often  com- 
pelled to  depend   for  support  upon  public  and  private  charity. 

2nd.  That  the  present  system  is  wasteful,  being  costly  to  both  the  state  and 
employers,  the  compensation  to  the  victims,  to  accidents  being  inadequately  small. 

3rd.  That  the  present  system  is  slow  in  operation  and  necessarily  causes 
great  delay  in  the  litigation  and  settlement  of  causes. 

4th.  That  the  operation  of  the  present  law  fosters  antagonism  and  strife 
between  employees  and  employers.  ^ 

IIL 

REMEDIES. 

Now  in  looking  toward  remedies.  The  German  plan  of  insurance  against 
sickness,  accidents  and  invalidism  and  old  age  in  industrial  accident  had  paid  out 
during  the  last  twenty  years,  ending  in  1903,  $802,000,000.  Of  the  total  sum 
$555,750,000  was  paid  on  account  of  sick  insurance;  $232,750,000  was  paid  on 
account  of  accidents  and  $13,500,000  paid  out  on  account  of  invalidism  and  old  age. 

To  the  fund  necessary  to  make  these  payments  the  employer  contributed 
$424,400,000.  The  employes  contributed  $377,000,000  and  the  imperial  govern- 
ment paid  the  entire  cost  of  administration  and  a  small  portion  of  the  fund 
necessary  to  take  care  of  invalidism  and  old  age  pension. 

The  general  rules  are  in  respect  to  the  raising  of  the  insurance  fund,  that 
the  employees  shall  pay  two-thirds  of  the  fund  necessary  to  take  care  of  sick 
insurance  which  lasts  for  thirteen  w^eeks,  and  the  employers  pay  one-third.  In 
the  case  of  accident  insurance  the  employers  pay  92  per  cent  and  employees  8  per 
ctiU.  In  tl  e  ca?e  of  invalidism  and  old  age  insurance  the  Imperial  Government 
pays  .t]'J..'(i  for  each  person  insured  and  the  remainder  of  the  fund  is  paid  half 
and  half  hv  the  employers  and  employees. 

In  Cicrmany,  in  1907.  226,172,000  workmen  were  insured  against  sickness, 
accidents  and  old  age  out  of  a  population  of  60,000,000  people. 

Xow  briefly,  the  English  plan  under  which  13,000,000  workmen  are  insured, 
is   tic   following: 

In  tlie  case  of  death  the  compensation  paid  is  at  most  three  years'  wages  of 
.'i(M)  pounds  or  $1,460  with  a  minimum  payment  of  three  years'  wages  at  150 
pounds,  or  $730. 


/  employers'  liability   commission.  xxxiii 

In  case  of  disability  which  lasts  longer  than  one  week,  the  compensation  paid 
IS  one-half  week  average  wages  not  to  exceed  $4.87  as  long  as  the  disability  lasts. 
Responsibility  for  the  payments  of  the  compensation  rests  solely  on  the  employer 
and  they  are  not  required  to  insure.  In  both  the  German  and  English  plan  the 
rules  of  contributory  negligence,  assumption  of  risk,  and  the  fellow  servant  rules 
are  abolished,  and  the  only  kind  of  negligence  recognized  is  that  of  malicious 
negligence  on  the  part  of  the  employer  or  the  employee. 

The  fundamental  point  which  seems  to  be  overlooked  in  most  instances  is 
the  following: 

Even  the  statistics  of  the  United  States  in  so  far  as  they  are  available,  show 
that  over  50  per  cent  of  all  industrial  accidents  are  due  to  the  inherent  dangers 
and  risks  of  the  industrial  business,  and  that  not  to  exceed  30  per  cent  of  all 
these  accidents  are  due  or  attributable  to  the  negligence  of  the  employer,  and  at 
most  25J  per  cent  are  attributable  solely  to  the  negligence  of  the  employee. 

Now  the  common  law  does  not  presume  to  furnish  a  plan  of  relief  except 
'wherein  can  be  proven  that  the  defendant  is  at  fault.  Therefore,  the  common 
law  does  not  presume  to  furnish  any  relief  for  something  like  from  60  to  80  per 
cent  of  all  persons  injured  in  the  United  States  and  the  best  estimate  of  the 
number  of  persons  injured  and  killed  in  industrial  accidents  in  1909  is  536,00(1 
people. 

In  order  to  impress  that  upon  your  minds,  I  have  figured  up  the  following^ 
illustration  : 

In  the  battle  of  Gettysburg,  which  lasted  three  days  in  actual  fighting,  there 

were  killed  and  wounded  and  missing  43,500  soldiers,  and  if  therefore,  you  were 

to  have  a  battle  of  Gettysburg  in  one  of  each  of  twelve  districts  of  the  United 

States,    one  in   one  month,    say   in  the  neighborhood   of   Boston,    and  the  next 

month  in  the  neighborhood  of  Washington,  and  the  fourth  month  in  the  neighbor- 

hood  of  Baltimore,  then  in  Chicago,  then  in  St.  Louis,  and  in  Minneapolis,  and" 

put  one  in   Pittsburg  and  one  at   Denver  and  one  at   Portland,    another  at  Los. 

Angeles  and  wind  up  at  the  end  of  the  year  at  San  Francisco,   you  would  not 

create  quite  the  damage  and  destruction  which  takes  place  in  one  year  in  the  United" 

States  in  the  operation  of  our  industries;  then  common  law  does  npt  pretend  to- 

furnish  any  remedy  or  relief,    except  in  those  cases  in  which  the  employer   is 

negligent,  and  the  best  figures  indicate  that  it  does  not  exceed  20  per  cent  of  all 

injuries,   and  even  the  part  of  that  relief  which  reaches  the  employee  is  about 

one-fifth  of  what  the  employer  pays  out  to  protect  himself  against  the  liability 

arising  out  of  injuries  to  workingmen  in  industrial  accidents. 

INVESTIGATIONS  OF  FATAL  AND   NON-FATAL  INDUSTRIAL   ACCI- 
DENTS IN  CUYAHOGA  COUNTY,  OHIO,  FOR  THE  PERIOD 

1905-1910. 

The  Employers'  Liability  Commission  of  Ohio,  in  October,  1910,  authorized 
by  resolution  the  chairman  to  select  the  three  best  known  experts  to  investigate 
the  fatal  and  non- fatal  accidents  occurring  to  workmen,  in  the  due  course  of 
their  employment,  in  Cuyahoga  county,  Ohio,  for  the  period  1905-1910. 

The  purpose  of  these  investigations  is  to  determine  the  exact  economic  effect 
upon  workmen,  their  dependents  and  society,  injured  or  killed  in  the  due  course 
of  their  employment,  of  the  Common  Law,  and  as  affected  by  Statutory  Liability 
Law  of  Ohio,  «n  recovering  compensation  for  personal  injuries  in  our  courts. 

In  particular  the  Commission  desires  to  determine  under  the  conditions  in 
Ohio : 

1.  What  per  cent,  of  workmen  killed  or  injured  received  compensation  of 
any  kind? 

Ir 
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2.     What  per  cent,  of  married,  also  of  single  men  received  any  compensation? 
-3.    What  is  the  average  compensation  which  married  men,  also  single  men, 
kAlcd  in  the  due  course  of  their  employment,  receive? 

4.  \Vhat  is  the  average  amount  of  court  costs  and  attorney  fees  which  mar- 
ried and  single  men  injured  and  killed  must  pay  out  of  their  compensation 
received  in  and' out  of  court  on  account  of  their  injuries. 

5.  What  is  the  economic  effect  upon  children  and  dependents  of  workmen 
injured  and  killed  in  the  due  course  of  their  .employment  whtre  the  recoveries 
of  compensation  is  based  upon  fault  of  the  employer? 

6.  What  does  the  present  system  of  compensating  injured  workmen  cost  the 
employers  and  the  state? 

7.  What  are  the  economic  effects  upon  society  of  the  present  method  of  com- 
rpensating  (or  lack  of  compensation  of)  injured  workmen  growing  out  of  their 
^-employment  ? 

S.    What  effect  does  the  lack  of  compensation  or  inadequate  compensation  of 
•workmen  for  their  injuries  or  of  the  dependents  in  case  the  worker  is  killed  or 
permanently  injured  upon  increasing  the  insane,  criminal  and  poverty  classes  of 
:  society  ? 

Similar  investigations  have  been .  made  at  great  expense  by  the  Employers' 
Liability  Commissions  of  New  York,  Illinois,  Wisconsin  and  Minnesota,  and  the 
Russell  Sage  Foundation  in  Allegheny  County,  Pa. 

The  report  of  the  experts,  Emile  E.  Watson,  William  P.  Harms  and  William 
Peacock,  who   were   employed   by   the   Commission   on    Fatal   Accidents    follows 
below  and  the  general  results  substantiate  the  conclusion  of  the  investigations  of 
•.the  foregoing  commissions  set  forth  above  on  page  xxxvi. 
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PREFATORY  NOTE. 

By  Hon,  James  Harrington  Boyd,  Chairman. 

On  October  20th,  1910,  the  Employers'  Liability  Commission  realizing  the 
necessity  of  making  an  expert  investigation  of  the  actual  compensation  paid  those 
workmen  who  are  injured  in  industrial  occupations  in  Ohio,  authorized  the  Chair- 
man to  select  experts  to  investigate  the  amounts  of  compensation  paid  by  employ- 
ers on  account  of  the  partial  and  total  disability  of  married  men  injured  and  the 
compensation  paid  dependents  of  married  men  killed  in  industrial  accidents  and 
their  economic  eflfect,  during  the  years  1905-1910,  inclusive,  in  Cuyahoga  cpunty 
and  in  other  counties  of  Ohio. 

On  the  25th  of  October  the  Chairman  succeeded  in  employing  Mr.  E.  E. 
Watson  of  Chicago,  Illinois.  Mr.  Watson  had  previously  served  as  investigator 
on  the  Commission  of  Employers*  Liability  and  workmen's  compensation  of 
Illinois  and  was  acting  as  investigator  of  the  Commission  of  Illinois  on  Occu- 
pational Diseases  under  the  direttion  of  Professor  Charles  R.  Henderson  who 
recommended  him  in  the  highest  terms,  for  the  work  contemplated  by  the  Ohio 
Commission. 

Mr.  William  P.  Harms  had  also  been  investigator  on  the  Commission  of 
Occupational  Diseases  and  came  to  us  with  recommendation  of  Professor  C.  R. 
Henderson. 

Aside  from  this  special  training  Mr.  Watson  and  Mr.  Harms  have  a 
collegiate  training,  the  former  having  the  degree  of  M.  A.  Mr.  William  Peacock 
is  a  graduate  of  a  university  and  a  Law  school  and  comes  to  us  with  the 
highest  recommendation  of  Dean  Hall  of  the  University  of  Chicago  Law  School. 

We  give  below  the  report  on  Fatal  Accidents  during  the  period  1905  to  1910, 
inclusive,  as  compiled  and  arranged  by  Mr.  E.  E.  Watson.  The  investigators  ex- 
pect to  finish  their  report  on  non- fatal  accidents  for  the  same  period  1905-1910  in 
Cuyahoga  County,  Ohio,  about  the  first  of  March. 
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THE  MAIN  FINDINGS  OF  OUR  INVESTIGATION  OF  FATAL  INDUS- 
TRIAL ACCIDENTS.t 


to 

*"0 

.£.£ 

CO 

1 

c 

c  ^ 

^ 

z^ 

> 

•  •1 

£  p 

o  ^ 

>» 

0 

•0 

•g^- 

«; 

O  o  ^ 

rt 

•  V4 

k. 

M       0-9 

•4^ 

0^ 

^ 

ui   c 

0  ^ 

c 

o 

c 

c 
<u  £*. 

ti  0 

0^   o 

rt  to 

C    4;    c« 

rag 
ttle 
urt 

0/ 

u  c 

u   H 

<u^ 

4J    0    0 

^00 

b.  0 

1-^ 

5  "3 

>  *-• 

>  »*-    U 

>  </:  0 

SJ-m 

£t3 

0^ 

< 

< 

< 

p^ 

c- 

36% 

$838.61 

24^r 

1  vr. — li  months 

56% 

187o 

1 

(i.  e.,   of  $838.61) 

1 

*For  fatal  and  non-fatal  cases,  see  page  6. 

Form    D. 

There  was  a  settlement  made  for  370  fatal  industrial  accidents  of  $351,200. 
Approximately  one-half  (02'^.)  of  this  amount  was  paid  for  12%  of  these  acci- 
dents, whereas  the  remaining  half  was  distri-buted  among  88%  of  the  cases.  Sixty 
per  cent  of  the  cases  received  amounts  ranging  somewhere  between  $50  and  $500. 

The  results  of  the  investigation  may  be  summarily  stated  as  follows : 


A.     FATAL  CASES. 

(a)  A  settlement  was  made  with  the  dependents  in  thirty-six  per  cent 
of  all  the  cases,  and  in  forty-two  per  cent  of  those  in  which  the  decedent  left  a 
widow.  In  practically  all  of  these  cases  an  amicable  settlement  was  made  with 
the  representative  of  the  deceased,  airointed  by  the  probate  court,  either  out 
of  court  in  the  first  instance  or  after  the  institution  of  a  suit. 

(b)  The  amount  received  varied  from  funeral  expenses  to  $5,000.  The 
average  amount  for  all  the  cases  was  $829.10,  and  $1,045.54  in  those  cases,  where 
the  decedent  was  married.  Twenty  cases  settled  under  the  Norris  Act  raise  these 
figures  to  $958  and  $1,220.41  respectively,  an  increase  in  each  of  about  sixteen  per 
cent. 

(c)     Approximately  one- fourth  of  the  amount  received  was  paid  out  as  plain- 
tiffs' attorney  fees  and  court  costs. 

(d)  The  average  time  required  in  which  to  secure  those  settlements  which 
were  made  in  court  was  one  year,  one  and  one-half  months. 

(e)  Fifty-six  per  cent  of  the  widows  visited  and  eighteen  per  cent  of  the 
children  were  forced  to  go  to  work  to  earn  a  livelihood  as  a  result  of  the  industrial 
accidents.  ' 

The  aggregate  numbers  from  which  these  percentages  and  averages  were 
derived  are  given  in  the  tables. 

B.     THE   XOX-FATAL  CASES. 

.As  stated  elsewhere,  the  investigation  of  the  non-fatal  cases  at  this  stage  is 
co!n]:lete  or.ly   with    regard   tc)   tl ose  cases   in   which   the   injured   employe  sought 


tWe  reserve  to  deal  with  the  (:u^"sti()n  of  trade  hazards,   wages,   and  occupa- 
tions in  our  final    report. 


EMPLOYERS      LIABILITY     COMMISSION. 


XXXVII 


^^ress  through   the   courts.    Settlement   was   secured   in   seventy-eight   per   cent 

J.    ^ne  cases  instituted  and  seventy-two  per  cent  of  these  were  amicably  settled  as 

f^^  <iay  set  for  trial  approached.  The  amounts  received  vary  all  the  way  from  $25 

cl^^  ^  bruised  finger  to  $12,000  for  the  loss  of  both  arms.  In  view  of  this  fact  the 

ia^i  '"^ination  of  the  average  amount  of  settlement  was  deemed  inexpedient;  and 

l)OM     of  space   precludes    an    individual   compilation   of   the   200   cases  in   which 

as^^    ^ht  nature  of  the  injury  and  the  corresponding  amount  of  settlement  were 

3'^^^^ined.    The  average  time  required  in  which  to  effect  a  settlement  was  one 

'"  ^     ^nd  a  half.    The  plaintiffs'  attorney  fees  ranged  from  twenty-five  per  cent 

^  ^v^  ^^  of  settlement  without  going  to  trial,  to  thirty-three  per  cent  for  a  court 

^^^-    The  average  court  costs  in  these  cases  (all  finally  disposed  of  in  the  local 

^^    ^)  was  $20.     The  aggregate  number  of  cases  from  which  these  percentages 

Averages  are  derived  is  given  in  the  tables. 


PER  CENT  RECEIVING  SETTLEMENT  IN  FATAL  CASES. 

Tabic  No.  1  represents  the  legal  outcome  of  all  the  fatal  industrial  accidents 
occurring  to  residents  of  Cuyahoga  county  from  November  1,  1905,  to  March  1, 
1910,  as  shown  by  the  Coroner's  records.    Being  residents  of   Cuyahoga  county 
their  estates  would  be  administered  in  the  Cuyahoga  county  probate  court,  and 
since  a  settlement  would  be  binding  on  the  next  of  kin  of  the  decedent  only  if 
made  with  his  legal   representative,  no  settlement  could  be  made  in  legal  form 
unless  a  record  thereof  appeared  in  the  probate  court.    Of  the  175  cases  fifty-one 
were  settled  by  order  of  the  probate  court;  two  were  awarded  recoveries  by  the 
court  of  common  pleas;  and  in  ten  cases  the  employer  assumed  the  nominal  risk  of 
further  litigation  by  settling  with  the  widow  without  having  letters  of  administra- 
tion taken  out  in  the  probate  court.    As  the  average  delay  in  settlement  through  the 
probate  court  is  eight  months,  and  inasmuch  as  all  these  accidents  occurred  prior 
to  March  1,  1910,  the  possibility  that  redress  will  be  made  in  any  more  of  them 

•  _ 

w  very  remote.    Considered  'by  themselves,   forty-two  per   cent  of   the  cases  in 
*hich  the  decedent  left  a  widow  show  a  settlement. 


TABLE  I. 

PER  CENT  RECEIVING  SETTLEMENT  IN 

FATAL  CASES. 
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'No  awards  were  made  in  the  U   S.  Circuit  Court  in  any  of  these- 175  case* 
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AVERAGE  AMOUNT  RECEIVED  IN   SETTLEMENT. 

An  examination  of  285  fatal  cases  proved  that  the  average  amount  paid 
per  case  was  $838.61.  In  176  of  these  cases  the  decedent  left  a  widow  and  the 
average  settlement  was  $1,050.  The  exact  figures  are  given  in  table  No.  2.  As 
this  table  is  included  in  table  No.  3,  no  further  analysis  will  be  made  here. 


TABLE  IL 
AVERAGE  AMOUNT  RECEIVED  IN  DEATH  CASES. 


Civil  Status  of  Decedent. 
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EFFECT   OF   NORRIS   ACT   ON   THE   AMOUNT   OF  SETTLEMENT. 

In  table  No.  3  are  included  all  the  fatal  accident  cases  occurring  since  the 
Norris  Act  took  effect  on  May  12,  1910,  and  which  have  been  settled  without 
the  institution  of  a  suit.  In  none  of  these  is  it  possible,  of  course,  to  prove  that 
the  Norris  Act  created  the  liability.  But  it  is  submitted  that  the  Norris  Act  has 
a  tendency  to  increase  the  amount  of  settlement  in  practically  every  industrial 
accident  case  occurring  since  its  taking  effect  The  reason  is  obvious.  One 
effect  of  the  Norris  Act  is  to  decrease  the  number  of  facts  the  plaintiff  must 
prove.  Consequently  the  jury  will  award  a  larger  verdict  in  a  doubtful  case  under 
the  act;  for  it  is  well  known  that  juries  gauge  the  amount  of  a  verdict  according 
to  the  strength  or  weakness  of  the  plaintiff's  case,  no  matter  how  they  may  be 
instructed  as  to  a  fair  preponderance  of  the  evidence  being  necessary  and  suf- 
ficient to  entitle  him  to  recover  for  all  the  damages  flowing  naturally  and  prob- 
ably from  the  wrongful  act.  And  so  the  amount  for  which  a  case  could  be  settled 
would  be  larger  under  the  act  than  previously,  because  cases  are  settled  with 
reference  to  what  a  jury  would  l:>e  likely  to  do. 

What  cases  have  been  settled  under  the  Norris  Act  seem  to  bear  out  this 
argument. 

The  twenty  cases,  as  embodied  in  .the  table,  show  that  the  average  increase 
per  case  under  the  Act  is  sixteen  per  cent. 
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TABLE  III. 

COMPARATIVE  AMOUNT  OF  SETTLEMENT  IN  Fx^TAL  CASES  BEFORE: 

AND  AFTER  THE  NORRIS  ACT. 


Decedent  Married.    Decedent  Single 


Total. 


Period  in  which  death 
occurred. 
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Average  amount 
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No.  of  Cases. 

Average  amount 
pf  settlement. 

Prior  to  Norris  Act 

Following    Norris   Act...... 

164       $1,045  74 
12         1,220  41 

'   101 
8 

$479  66 
564  37 

265 
20 

$829  10 
958  00 

HOW  THE  AGGREGATE  AMOUNT  PAID  OUT  IS  DISTRIBUTED. 

On  a  preceding  page  is  given  the  average  amount  of  settlement  of  285  fataf 
cases  settled  out  of  court.  In  table  No.  4  are  indicated  the  average  amounts  of 
settlement  within  specified  limits  in  370  fatal  cases,  —  some  of  them  disposed 
of  in  court,  but  the  great  majority  of  them  amicably  settled  without  the  institution^ 
of  a  suit  It  will  be  noticed  that  of  the  370  cases  135  received  an  average  amount 
of  $164,  and  107  received  an  average  of  $520.  The  significance  of  this  is  that 
while  the  average  for  the  aggregate  is  $950,  in  the  great  majority  of  the  cases 
the  amount  paid  is  wholly  inadequate.  The  gamble  becomes  more  apparent  when 
one  considers  the  fact  that  more  than  half  of  the  total  amount  was  shared  by 
57,  while  the  residue  was  divided  among  313;  or  that  60  per  cent  of  the  cases  were 
settled  for  amounts  not  exceeding  $500.  \ 
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TABLE  IV. 

AVERAGE   AMOUNT    OF    SETTLEMENT    OF    FATAL   CASES    WITHIN 
SPECIFIED  LIMITS.  AS  SHOWN  BY  COURT  RECORDS. 
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Total  in  Common  Pleas  Ct. 
Total  in  U.  S.  Circuit  Ct.. 
I  Total   in   Probate  Ct 
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Total I    370 


45 

40 

285 

915  20 

1,775  26 

838  61 

370 

$949  19 

Amount  received  bv  313— (87.86%  of  those  receiving  settlement) $167,905  35 

or  47.81% 

Amount   received  bv     57 — (12.14%  of  those  receiving  settlement) $183.295  00 

or  52.19% 
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ATTORNEY  FEES. 

It  was  the  object  in  table  No.  5  to  present  an  accurate  idea  of  what  per  cent 
of  the  amount  of  settlement  is  retained  by  the  plaintiff's  attorney  as  remuneration 
for  his  services.  Specific  amounts  were  ascertained  in  so  few  cases,  however, 
that  the  table  as  given  will  be  misleading  unless  taken  with  a  few  grains  of 
allowance.  The  great  majority  of  the  cases  included  in  it  were  settled  either  out 
of  court  or  before  going  to  trial.  The  average  for  these  cases  ^s  shown  to  be 
about  twenty-four  per  cent,  and  this  includes  both  fatal  and  non-fatal  cases. 
While  it  is  true  that  in  those  cases  in  which  a  poverty  affidavit  is  filed  the 
court  has  the  right  to  fix  the  attorney  fees,  and  that  in  those  fatal  cases  which 
can  be  settled  only  by  a  petition  to  the  probate  court,  the  court  can  prescribe  a 
reasonable  attorney  fee  as  a  condition  to  his  consent  to  a  settlement,  the  fact 
remains  that  there  is  a  wide  field  left  for  unconscionable  fees.  A  personal  inter- 
view, however,  with  twenty  leading  personal  injury  lawyers  has  convinced  the 
writer  that  there  is  a  tariff  rate,  pretty  generally  adopted,  of  twenty-five  per  cer.t 
for  a  settlement  out  of  court  and  thirty-three  per  cent  for  a  court  award  necessi- 
tating only  one  trial. 


TABLE  V. 

ATTORNEY  FEES. 
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« 

COURT  COSTS. 

The  court  costs  were  ascertained  in  106  cases  in  all,  fatal  and  non- fatal,  the 
average  amount  per  case  being  designated  in  table  No.  6.  In  those  cases  which 
were  settled  without  going  to  trial  the  costs  are  small ;  but  the  average  price 
paid  for  a  judgment  was  $18  in  the  Court  of  Commoi.  Pleas  and  $85  in  the  United 
States  Circuit  Court.  All  the  cases  contributing  to  this  average  were  finally  dis- 
posed of  in  the  local  courts.  Four  cases,  covering  a  period  of  almost  a  year, 
appealed  from  the  United  States  Circuit  Court  to  the  United  Circuit  Court  of 
Appeals,  show  an  average  of  court  costs  of  over  $570. 


xlii 


REPORT  OF  THE 


TABLE  VI. 

COURT  COSTS  IN  THE  COMMON  PLEAS  AND  UNITED  STATES 

CIRCUIT  COURTS. 
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DELAY  IN  SETTLEMENT. 

The  average  time  necessary  to  secure  a  settlement  in  fatal  cases  is  shown  in 
tables  Nos.  7  and  8.  The  former  consists  of  244  cases  settled  out  of  court  and 
the  average  delay  both  where  the  decedent  left  a  widow  and  where  he  died  single 
'was  about  eight  months.  The  latter  represents  cases  instituted  in  the  courts  and 
the  average  delay  was  found  to  be  over  two  years  in  the  Court  of  Common  Picas 
and  nine  months  in  the  United  States  Circuit  Court.  The  delay  with  respect 
to  amounts  of  settlements  within  specified  limits  is  also  given  in  both  tables,  but  it 
is  at  once  obvious  that  the  length  of  time  required  to  secure  a  settlement  bears  no 
relation  at  all  to  the  amount  received. 
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TABLE  VII. 
DELAY  IN  SETTLEMENT  OF  FATAL  CASES  OUT  OF  COURT. 


e   of    Amount 
Settlement. 

• 

Civil  status  of  decedent. 

Number  of  Cases. 
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TABLE  VIII. 
DELAY  IN  SETTLEiMENT  OF  FATAL  CASES  IN  COURT. 
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SOCIAL  AND  ECONOMIC  RESULTS  OF  ACCIDENTS. 

An  individual  investigation  to  determine  the  social  and  economic  conditions 
of  families  deprived  by  industry  of  their  breadwinners  was  made  in  86  cases 
The  results,  as  compiled  in  table  Na  9,  show  that  nearly  fifty^six  per  cent  of  the 
widows  were  compelled  to  go  to  work,  and  at  an  average  weekly  wage  of  $5.51. 
Altogether  in  these  homes  there  were  178  children,  about  seventy  per  cent  of 
whom  were  under  twelve;  fifty-nine  per  cent  of  the  others  were  forced  to  go  to 
work.  The  wretched  conditions  in  which  some  of  these  families  were  found 
cannot  be  depicted  by  means  of  tables.  On  page  15  arc  a  few  concrete  cases, 
none  of  them  extreme,  but  given  in  the  exact  order  as  investigated. 


TABLE  IX. 

SOCIAL  AND  ECONOMIC  CONDITIONS  OF 

(A).    Widows. 


Number  of 
Widows' 

Number 
to  go 

Compelled 
to  Work. 

Number  of  those  Com- 
pelled to  Work  Whose 
Wages  were  Ascertained. 

Average 
Weekly 

Homes 
Visited. 

Number. 

Per  Cent 
of  those 
Visited. 

Number. 

Per   Cent  of 

those   who 

W^orked. 

79.2 

Wages. 

86 

48 

55.8 

38 

$5.51 

(B).    Chi 

LDREN. 

Ages 

« 

' 

Number. 

124 

45 

9 

* 

Number  to  go 
to  Work. 

Under  12 

0 

12   to    18 

27  or  60% 

18   to   21 - 

5  or  55%t 

Total        

178 

32 

/ 

PER  CENT  RECEIVING  SETTLEMENT  IN  NON-FATAL  CASES 

As  intimated  at  the  outset  the  investigation  of  non-fr\tal  accidents  pertained 
only  to  those  cases  which  were  taken  into  the  courts  for  redress.  Unless  this 
fact  is  borne  in  mind  table  No.  10  showing  the  per  cent  receiving  settlement  in 
suits  begun  during  1906  and  1907,  may  be  misleading.  It  will  be  observed  that 
about  eighty  per  cent  of  the  cases  terminated  in  favor  of  the  plaintiff.  More  recent 
periods  were  not  considered  because  of  the  large  number  of  pending  cases. 
When  it  is  remembered  that  about  four-fifths  of  the  non-fatal  industrial  accident 
cases  never  come  into  court  at  all,  the  significance  of  these  high  percentages 
l>fcomes  small  indeed. 
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TABLE  X. 

PER  CENT  RECEIVING  SETTLEMENT  IN   NON-FATAL  CASES 

THROUGH  THE  COURTS. 


k4 

r 

■«-• 

•  •«-* 

.  :   o 

(A 

>  c 

•r.    w 

(A 

3      i         -Mta 

^2        -50^   ; 

Court. 

CO 

CO 

No.  of 

Judgmer 
plainti 

Settled 
going 

Termina 
favor 
fendar 

Pending. 

No.  rece 
tlemen 

No.   not 
ing  se 

ct) 

> 

e2 

• 

223 

• 

o 

12; 

58 

% 

o 

;2; 

?& 

* 

o 

i2; 

% 

• 

o 

% 

• 

o 
188 

% 
84.25 

• 

o 

% 

Common    Pleas 

1906 

26.60 

139 

57.65 

28 

12.60 

■7 

3.15 

35 

15.75 

to 

U.  S.  Circuit  Ct. .. 

1908 

131 

29 

22.05 

70 

53.60 

30 

22.75 

2 

1.60 

89 

75.65 

32 

24.35 

fThis  takes  no  account  of  those  cases  which  did  not  come  into  court. 

DELAY  IN  SETTLEMENT  IN  NON-FATAL  CASES. 

Table  No.  11  represents  the  average  delay  in  settlement  of  the  non- fatal 
cases  and  the  average  delays  with  reference  to  the  amoUnts  of  settlement  within 
specified  limits.  As  was  found  to  be  true  of  the  fatal  cases,  so  in  the  non- fatal  cases, 
the  delay  bears  no  relation  to  the  amount  of  settlement.  The  average  delay  in 
the  Court  of  Common  Pleas  was  one  year  and  nine  months ;  in  the  United  States 
Circuit  Court  one  year  and  five  months. 

The  exact  legal  record  of  two  cases  follows  the  table,  showing  what  is  pos- 
sible and  actually  occurs  under  the  present  system : 


TABLE  XI. 

DELAY  IN  SETTLEMENT  OF  NON-FATAL  CASES  AS  SHOWN  BY 

COURT  RECORDS. 


E    of    amount 
settlement.         ;, 

1 

1 

1 
1 

Court    in    which 
Suit     was     insti-    i 
tuted. 

No.  and  Disposition 

of  Cases. 

Average  Delay. 

be 

Yrs. 

1 

Mos. 

0 
8 

Days. 

Common  Pleas  . . 

Judgment   

3 

4 

8 

Up 

1  Settled    

10 

1 

to 
$75 

U.  S.  Circuit  Ct.. 

Judgment    

1  Settled    

EMPLOYERS      LIAIJILITY     COMMISSION^ 
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TABLE  XI— Concluded. 


^    t 


It 

O  *^ 
cs  0 


$7d 

to 
t20O 


•^  C 


c  •« 


Average  Delay 


No.  and  Disposition  of  Cases. 


U 


Common  Pleas 


Judgment 
Satled    .. 


Judgment 
U.S.  Circuit  Ct...  Settled    .. 


1200 
to 

1500 


Common  Pleas  . .  1  Judgment 

;  Settled    . . 

I ! 


$500 
to 

^i.ooo 


I  Judgment 
i  U.  S.  Circuit  Ct. .  I  Settled    . . 

1       " 

I  Common  Pleas  . .  i  Judgment 

!  I  Settled   . . 


I  I  Judgment 

I  U.  S.  Circuit  Ct..!  Settled    .. 


I  I 

$1  A/\^    '  Common  Pleas  . .  I  Judgment 


Settled 


I  Judgment 
U.  S.  Circuit  Ct..'  Settled    . 


to      I 
fS.OOO 


Common  Pleas  . .  I  Judgment 

!  Settled   .. 


Judgment 
U.  S.  Circuit  Ct..I  Settled    .. 


I 


I 


Common  Pleas  . .  I  Judgment 
$5,000  I  I  Settled    .. 

and     I ! 

over.    I  I  Judgment 


I  U.  S.  Circuit  Ct..l  Settled 

I 


I 
Total  in  Common  Pleas   . . 
Total  in  U.  S.  Circuit    Ct. 


Total 


Yrs. 

Mos. 

1 

16 
16 

...... 

6 

1 

2 
1 

1 

4 
2 

13 
13 


9 
7 


2 
3 


6 
3 


132 
67 


199 


.  Days. 


5 
14 


18 

11 

24 

1 

1 

3 

1 

2 

1 

1 

9 

2 

.  1 

27 
9 


26 
11 


6 
21 


1 

3 

23 

1 

4 

22 

2 

1 

16 

2 

1 

10 

1 

10 

1 

1 

6 

1 

0 

11 

2 

9 

8 

2 

2 

25 
16 


1   3 

1 

2 

1 

5 

8 

1 

9 

1 

1 

4 

12 
2 


0 
4 


12 
9 


1 

1 

29 

1 

9 

6 

1 

10 

0 

1 

2 

15 

1 

3 

13 

1 

9 

17 

1 

5 

16 
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(a)     Memorandum  in  re  Personal  Injury  Suit  Entitled^ — 

Sam  R.  Brooks,*  Plaintiff,  against  Smith  and  Smith  Bros.,*  a  corporation, 
1908,  before  Judge and  a  jury. 

This  case  was  instituted  by  the  filing  of  a  Petition  in  the  G>urt  of  Gammon 
Pleas  of  Cuyahoga  County,  Ohio,  on  the  9th  day  of  January,  1906,  being  Cause 
No.  100,334.  The  Plaintiff  was  a  former  employee  of  the  Defendant  company, 
a  corporation  operating  in  the  City  of  Cleveland,  Ohio.  The  action  was  one 
for  damages  on  account  of  injuries  sustained  by  him  as  a  result  of  the  alleged 
negligence  of  the  Defendant  in  permitting  exposed  cog  wheels  to  exist  on  certain 
of  its  machinery,  in  violation  of  the  Statute  and  in  the  foreman's  peremptorily 
instructing  the  Plaintiff  to  go  between  two  certain  rows  of  machines,  amongr 
which  machines  were  these  unprotected  cogs.  The  usual  issues  were  made  up, 
wherein  the  Defendant  pleaded  contributory  negligence. 

The  case  came  up  for  trial  in  its  regular  order  on  the  12th  day  of  February, 

1908,  before  Judge and  a  jury.     Before  the  Plaintiff   had 

finished  his  case  the  trial  Judge  suggested  to  the  attorneys  for  the  Defendant  that 
a  motion  to  direct  a  verdict  would  be  sustained  by  him.  See  Supreme  Court 
Record  of  evidence,  page  68,  where  the  exact  language  of  the  Court  appears  in 
the  following  statement,  to-wit: 

The  Court:     "Do  you  intend  to  introduce  a  motion,  Mr. ?" 

The  record  shows  further  that  in  reply  to  that  statement  counsel  for  the 
Plaintiff  said  to  the  court  as  follows:  "If  the  Court  will  give  me  leave  to  call  up 
my  office  I  want  to  phone  my  partner  to  bring  some  authorities  we  have,  because 
I  did  not  expect  a  motion  before  we  tried  our  case." 

Nevertheless,  following  the  suggestion  of  the  Trial  Court  a  motion  to  direct 
a  verdict  for  the  Defendant  at  this  stage  of  the  case  was  made  and  granted  by 
the  Court. 

Motion  by  Plaintiff  for  new  trial  was  of  course  overruled  and  proceedings  in 
error  forthwith  prosecuted  to  the  Circuit  Court  of  Cuyahoga  County.  On  June 
8,  1908,  upon  hearing  of  the  proceedings  in  error  the  Circuit  Court  reversed  the 
judgment  of  the  Court  of  Common  Pleas  and  remanded  the  jcause  for  a  new  trial 
upon  the  sole  ground  that  the  trial  court  erred  in  directing  a  verdict  in  favor 
of  the  Defendant. 

Then  the  Defendant  prosecuted  error  to  the  Supreme  Court  of  Ohio  and  on 
September  10,  1908,  filed  its  Petition  in  Error  in  Cause  No.  11,551  on  the  General 
Docket  of  the  Supreme  Court  of  Ohio.  In  due  season  briefs  were  made  up 
and  that  case  has  never  been  reached  up  to  this  date.  It  is  still  pending  in 
the  Supreme  Court  of  Ohio  and  the  Plaintiff  never  had  a  trial.  It  is  apparent 
that  even  if  the  judgment  of  the  Circuit  Court  is  sustained  sometime  in  the  early 
part  of  the  year  1911,  five  years  will  have  been  consumed  to  ascertain  that  the 
Plaintiff  in  the  case  ought  to  have  a  trial.  He  will  then  be  in  the  same  position 
that  he  was  on  the  day  that  he  commenced  to  present  his  case  and  it  is  plain 
to  be  seen  that  this  is  a  case  that  can  be  pending  in  Court  for  a  period  of  ten 
years  and  longer  under  the  present  slow  system  of  procedure  in  the  Courts  of 
Ohio. 

(b)     Memorandum  in  re  Personal  Injury  Suit  Entitled. 

Grant  L.  Jones,*  Plaintiff  against  Frank  Low,*  et  al..  Partners  doing 
business  under  the  firm   name  and  style   of  "Frank   Low  &  Sons."     Defendants. 


*  Names  of  plaintiff  and  defendant  substituted. 
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This    was    an    action    brought    by    one    Grant    L.    Jones    during    the    first 
year  ot  his  arriving  at  his  majority,  for  damages  for  personal  injuries  sustained 
in  the  employ   of  the   Defendants   while   he   was  about   eighteen   years   of   ago. 
The  action  was  instituted  in  the  Court  of  Common  Pleas  of  Cuyahoga  County, 
Ohio,  on  June  8,  1907,  in  cause  Xo.  102,463  and  the  amount  sued  for  was  $3,500. 
Although  service  of  summons  was  personally  had  upon  all  of  the  Defendants  they 
were  in  default  for  appearance  or  answer  continuously  for  the  period  of  about 
eight  months.     On  February  3,  1908,  while  the  Defendants  were  still  so  in  default, 
the  Plaintiff  appeared  in  Court  and  presented  his  evidence  as  to  the  damages,  and 
waived  a  jury  and  recovered  a  judgment  of  $2,500  damages.    The  Defendants  paid 
no  attention  to  the  case  until  May  29,  1908,  when  the  Plaintiff  sought  to  enforce 
collection  thereof.    Then  they  filed  a  motion  to   vacate  the  judgment  alleging  as- 
their  chief  ground   that  the  judgment  was   rendered   before  the   action   regularly 
stood  for  trial  on  the  docket.     On  hearing  of  the  motion  the  same  was  overruled: 
The  Defendants  immediately  prosecuted  error  to  the  Circuit  Court  of  Cuyahoga 
Comity,  and  the  judgment  of  the  Court  of  Common   Pleas  was  affirmed  on  the 
Uth  day  of  November,  1908.     The  Defendants  abandoned  all   further  proceedings 
m  this  action  and  on  the  19th  day  of   November,  19U8,  they  filed  an  independent, 
separate  action  in  the  Court  of  Common  Pleas  of  Cuyahoga  County,  being  Cause 
^0.  110,705,  in  which  action  the  Defendants  in  the  personal  injury  case  sued  the 
Plaintiff  therein    and   his   counsel    and    prayed    for   a    vacation   of   the   judgment. 
They  relied  solely  upon  the  ground  that  the  judgment  was  rendered  before  the 
action  regularly  stood  for  trial.     An  answer  was  filed  interposing  several  defenses, 
among  which  was  the  defense  of  former  adjudication ;  and  a  further  defense  that 
"^e  Courts  were  without  jurisdiction  to  dispose  of  this  question  in  an  independent 
collateral  proceeding.     On  motion  of  the  Defendants  this  case  was  advanced  for 
trial  and  heard  before  one  of  the  Judges  of  the  Court  of  Common  Pleas  and 
submitted  on   the   19th   day   of    May,   1909.     On  the   30tli   day  of   October,    1909, 
^  decision  was  rendered  dismissing  the  Petition  and  sustaining  the  contention  ol 
we  Defendants,   and  upholding  the  judgment   in  the   personal   injury  case.     The 
Pia/ntiffs  again  prosecuted  error  to  the  Circuit  Court  of  Cuyahoga  County,  but 
again  failed  to  procure  a  reversal  of  the  judgment  of  the  Court  of  Common  Pleas. 
Thereupon  the  Plaintiffs,  who  were  the  judgment  debtors  in  the  personal  injury 
suit^  prosecuted  error  in  the  Supreme  Court  of  Ohio  and  filed  their  Petition  in 
Error  on  the  27th  day  of  December,  1909.     Briefs  were  all  made  up  in  due  time 
and  on  the   12th   day  of   August,  1910,  the   Plaintiffs   filed  an   application   in   the 
Supreme  Court  askirig  for  a  temporary  restraining  order  to  enjoin  the  Defendant 
from  collecting  the  judgment.     On  August  19,  1910,  a  temporary  restraining  order 
was  allowed  by  one  of  the  Judges   of   the   Supreme   Court  sitting  in  Chambers. 
On  November  16,  1910,  the  Defendant  filed  a  motion  to  dissolve  the  restraining, 
order,  setting  forth  as  a  specific  ground  the  fact  that  the  pleadings  and  the  record 
show  that  the  courts  were  without  jurisdiction  to  grant  the  relief  sought,  and  that 
a  mere  inspection  of  the  pleadings  will  disclose  that  the  Plaintiff's  case  is  wholly 
without  merit ;  and  further  set  forth  the  fact  that  the  Defendant  who  had  recovered 
^€  judgment    in   the   personal  injury   suit   was   anxiously   awaiting   the    proceeds. 
This  motion  was  assigned  for  oral  argument  on  December  1,  1010.     In  the  mean- 
time the  Defendant   Connors,   who   had    obtained    the   jiKl,tj:mcnt   died    and    left    a 
will,  bequeathing  to  his  mother  the  money  to  be  derived  out  of  this  personal  injury 
judgment. 

The   Supreme    Court    overruled    the    motion    to    dissolve    the    injunction    on 

the  ground,  as   stated  by   Chief  Justice  ,   that   the   Court   would   not 

look  to  the  Record  in  determining  the  merits  of  the  motion,  for  the  reason  that 
to  do  50  might  dispose  of  the  entire  case  on  a  motion,  and  the  same  was  overruled* 
with  the  result  that  the  case  is  still  pending. 
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TABLE  XII. 

PERCENTAGE  FAILING  TO  SECURE  SETTLEMENT  BECAUSE  OF  THE 

"SERIOUS  AND  WILFUL  MISCONDUCT"  CLAUSE  OF 

THE  ENGLISH  COMP.  ACT  OF  1897. 


No.  of  cases  arising 
under  the  act  dur- 
ing a  period  of  10 
years  immediately 
following  its  tak- 
ing effect. 


641 


No.  of  cases  in 
which  the  se- 
rious and  wil- 
f  u  1  miscon- 
d  u  c  t  clause 
was  involved. 


20 


No.  of  cases  in 
which  the  plain- 
tiff was  held  to 
be  guilty  of  se- 
rious and  wilful 
misconduct. 


10 


Per  cent  of  cases 
in  which  plaintiff 
failed  to  recover 
because  of  serious 
and  wilful  mis- 
conduct. 


1.66 


A  FEW  CONCRETE  CASES. 

1.  Joseph  Bahr,*  a  tinner,  was  killed  while  working  at  his  trade,  on  March 
10th,  1910,  crushed  by  the  fall  of  a  roof.  He  left  a  widow  and  three  children, 
who  received  $175  in  settlement  for  his  death.  The  widow  was  compelled  to  go 
to  wo»"k  and  to  take  one  of  her  children  out  of  school. 

2.  Patrick  O'Neill,  a  laborer,  was  killed  on  August  22nd,  1906,  by  fallAig 
from  a  ^^•a^fnrm  while  at  his  work,  fracturing  his  skull.  The  widow,  having  no 
one  to  advi.se  with,  and  being  uneducated,  dumbly  submitted  to  the  hardship  to 
which  she  was  forced.  She  took  one  of  the  children  from  school  to  take  care 
of  the  little  children  while  she  went  out  to  work  four  days  of  the  week,  for 
which  she  received  $2. 

3.  George  Anderson,  a  mill  worker,  having  a  wife  and  two  children,  was 
killed  on  November  19th,  1907,  by  being  caught  in  machinery.  The  widow  re- 
ceived $50  for  his  death. 

4.  Marcus  Trivossi  broke  through  a  roof  while  at  his  work  carpentering, 
November  5th,  1908.  His  wife  and  five  children  received  $600  as  a  result  of  his 
death.    The  widow  went  to  work,  earning  |5  per  week. 

5.  James  Roulessky,  a  section  hand,  was  cut  in  two  on  April  10th,  1006,  by 
a  railway  engine.  He  left  a  widow  and  three  children  to  whom  the  railway  com- 
pany paid  $200.    The  widow  went  to  work  at  $5  per  week. 

The  following  are  a  few  consecutive  cases  taken  from  our  Probate  Court 
Tables  where  there  was  a  delay  of  one  year  or  over: 

6.  John  Brown,  a  machinist,  was  killed  on  August  30th,  1907,  by  being 
caught  in  machinery  while  at  his  work.  He  left  a  wife  and  one  child  who  after  a 
delay  of  two  years  and  one  month,  received  a  settlement  of  $l,OOO.t 

7.  Henry  Jones,  a  switchman,  was  cut  in  two  by  an  engine  on  December 
9th,  1906,  while  at  his  work.  After  a  delay  of  three  years  and  eight  months,  his 
wife  and  three  children  received  a  settlement  of  $l,000.t 

8.  William  Adkins,  an  electric  railway  employe,  while  in  employment  of  his 
duties,  on  November  12th,  1906,  was  crushed  by  a  car.    He  left  a  wife  and  two 


♦Substituted  names  in  all  cases,  of  course.     Ref. :  Cases   1  to  5  inclusive, 
Bkys.    Cases  6  to  9  inclusive,  P.  C* 

fAttorney  fees  and  court  costs  to  be  deducted. 


employers'   liability   commission.  li 

children,  who  received  a  settlement  of  $3,300t  for  his  death,  after  a  delay  of  two 
and  one-half  years. 

9.  Charles  Carey,  a  carpenter,  was  killed  by  falling  from  a  building,  on 
December  5th,  1906.  After  a  delay  of  three  years  and  eleven  months,  his  wife 
and  three  children   received   a   settlement  of  2,000.tt 


PART  II. 
SECTION  I. 
1. 
Mfthop  Employed  in  Securing  the  Data  From  Which  Our  Tables  Are  Made. 

(1)  The  industrial  accidem  cases  mentioned  in  our  tables  were  selected  after 
a  careful  examination  of  the  files  of  public  records  of  Cuyahoga  County,  dating 
from  1905  to  1910,  the  search  covering  the  offices  and  number  of  cases  in  each  as 
follows : 

(o)  5,042  cases  at  the  Coroner's  Office 

(b)  2Q,782  cases  at  the  Common  Pleas  Court. 

(f )  1,283  cases  at  the  U.  S.  Circuit  Conrt.f 

id)  16,»28  cases  at  fhc  Probate  Court. 

(2)  We  secured  the  addresses  from  the  papers  examined  and  visited  the 
homes  of  the  injured  personally,  particularly  for  the  purpose  of  determining  the 
effects  of  the  industrial  accidents  on  the  social  statils  of" the  home. 

(3)  We  also  carefully  examined  several  thousand  files  of  the  Out  Door 
Relief,  the  Associated  Charities,  and  the  Health  Offices. 

2. 

Inapplicability  of  Information  From  Other  Sources. 

Owr  investigation  has  Ijeen  greatly  limited  rn  its  scope,  in  that  it  has  been 
necessary  for  us  to  gather  all  of  our  information  first  hand. 

We  have  been  unable  to  make  use  of  the  valuable  statistics  (valuable  for 
their  specific  purposes)  compiled  by  the  State  Commissioners  of  Mines,  Railroads 
and  Labor,  for  the  reason  that  these  Departments  have  gathered  their  data  solely 
from  the  economic  point  of  view.  In  cases  of  fatal  injury  these  departments  have 
not  differentiated  whether  the  injured  were  married  or  single.  Such  information 
is  germane  to  the  consideration  of  a  compensation  plan.  If  a  man  is  married  he 
is  eligible  to  full  compensation,  proyiding  the  accident  has  been  the  result  of  other 
than  ^rious  and  wilful  misconduct  on  the  part  of  the  injured  emplojre;  where- 
as, if  a  man  i^;  single  and  has  no  dependents,  he  secures  only  that  amount  which  is 
sufficient  to  take  care  of  the  expenses  entailed  by  his  death.  We  could  not  make 
use  of  (lata  compiled  by  the  Bureau  of  Vital  Statistics  for  the  reason  that  it  in- 
clndcd  all  deaths  under  one  c^reat  head,  irrespective  of  ihe  manner  by  which  the 
deceased  came  to  his  death. 

In  our  final  report  we  shall  be  able  to  make  valuable  use  of  the  information 
on  fatal  industrial  accidents  compiled  for  us  by  Chief  Inspector  Kearns  of  the  De- 

t+.\ttorney   fees  and  court  costs  to  be  deducted. 
t  Approximately  one-fourth  of. which  were  iiukistrial  accident  cases. 
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partment  of  Factories  and  Workshops.  We  are  precluded  from  making  use 
of  the  information  of  this  department,  however,  on  non-fatal  accidents  for  the 
reason  that  it  has  no  adequate  way  of  checking  on  its  work4 

We  have   received   much    fragmentary  information   from  other   sources  of 
which  we  hcive  been  unable  to  make  any  use  in  our  first  report. 


The  Limitations  of  Our  Investigation. 

/.    Fatal  Accidents. 

We  consent  to  be  held  responsible  for  our  tables  on  the  fatal  cases  as  rep- 
resenting the  conditions  as  they  apply  to  Cuyahoga  County.  They  will  represent 
the  conditions  as  applied  to  the  State  as  a  whole  with  two  reservations.^ 

(a)  Cuyahoga  County  has  a  rule  of  court  whereby  personal  injury  cases  of 
peculiar  hardship  can  be  advanced,  whereas  special  inquiry  on  our  part  revealed 
that  only  one  other  county  in  the  State  has  such  a  rule. 

(b)  There  is  a  court  influence  exerted  in  Cuyahoga  County  in  cases  of 
personal  injury  suits  which  tends  to  reduce  the  plaintiff's  attorney  fees  to  a 
reasonable  minimum,  and  to  establish  a  uniform  rate  of  charge. 

These  two  conditions  are  not  of  sufficient  importance,  however,  to  cause  the 
conditions  in  Cuyahoga  County,  to  vary  very  greatly  from  those  of  the  State  as 
a  whole.  # 

2.    Non-Fatal  Accidents. 

The  brief  tipie  allotted  for  this  investigation  has  permitted  us  to  give  attention 
to  only  those  non-fatal  cases  which  have  actually  come  to  court  within 
the  last  five  years,  about  five  hundred  in  number;  which  does  not  take  into  con- 
sideration that  vast  majority  of  cases  where  "settlement  was  made  before  any 
suit  was  entered,  or  those  who  did  not  enter  any  suit  and  secured  no  settle- 
ment whatever.    Our  final  report  will  treat  with  these  last  two  conditions. 

Our  information  on  the  non-fatal  cases  is  so  meager  that  we  are  unwilling 
to  be  held  responsible  for  the  tables  as  representative  of  the  conditions  as  they 
actually  exist  even  in  Cuyahoga  County.  They  simply  represent  the  condition 
of  those  cases  which  have  come  into  court  within  the  period  of  1905-10. 

SECTION  n. 

The  Way  in  Which  Our  Investigation  Has  Advanced. 

It  must  be  understood  that  our  investigation  is  not  a  probe  into  any  indi- 
vidual industry  or  employers'  liability  insurance  company.     It  docs  not  treat  with 


t  Chief  Inspector  Kearns  will  no  doubt  remedy  this  defect  if  he  is  permitted 

to  carry  out  his  present  plans. 

This  report  docs  not  treat  with  the  expense  to  the  employer  in  the  defense 
of  his  personal  injury  suits.     This  phase  of  the  problem  will  be  contained  in  our 

final  report. 

t  It  is  undcrst(X)d  that  this  report  does  not  deal  with  the  coal  mining  in- 
dustry owing  to  the  fact  that  the  Ohio  coal  mines  are  confined  to  the  southern 

portions  of  the  State. 
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any  individual  extreme  c*ise,  bad  or  good ;  k  deals  simply-  with  the  great  average 
condition  resulting  from  throwing  the  extremely  good  and  bad,  and  all  those  find- 
ing place  between  these  two,  together.  In  order  that  the  employers,  employes,  and 
employers'  liability  insurance  companies  might  be  assured  on  thi%  point,  and  that 
our  work  might  be  facilitated,  Governor  Harmon  wrote  a  letter  to  these  respective 
bodies,  which  reads  as  follow^s : 

"We  desire  that  Mr.  E.  E.  Watson,  investigator  for  our  Ohio  Employers' 
Liability  Commission,  secure  from  you  that  data  which  will  aid  him  in  showing 
in  what  way  the  New  York,  and  the  proposed  Wisconsin  and  Illinois  Liability 
Laws  will  apply  to  our  State. 

The  foregoing  information  will  be  submitted  to  our  Commission  by  Mr.  Wat- 
son as  impersonal  data,  and  as  soon  as  it  has  served  his  purpose  in  compiling  his 
tables  Mr.  Watson  will  destroy  your  identification  with  the  information  received 
from  you." 

All  of  the  representatives  of  the  different  liability  insurance  companies  favored 
the  idea  that  signed  permits  be  secured  from  the  employers  to  their  respective 
liability  insurance  companies  authorizing  them  to  give  that  information  which  we 
desired. 

We  met  with  the  employers  of  Cleveland  as  a  body,  at  which  meeting  we 
emphasized  the  opportunity  offered  for  making  a  thorough  investigation,  provided 
we  were  granted  their  co-operation.  The  employers  readily  agreed  that  if  we 
could  assure  them  that  a  thorough,  and  not  fragmentary,  investigation  would 
be  made,  they  would  go  to  any  trouble  on  their  part  to  co-operate  with  us.  We 
immediately  communicated  this  information  to  the  Commission. 

The  Commission  knew  that  it  was  impossible  to  make  a  complete  investi- 
gation in  the  eight  weeks  allotted  to  us,  and  realizing  the  importance  of  granting 
an  extension  of  time  whereby  the  investigation  would  be  a  thorough  one,  sent  the 
following  resolution  to  the  employers  of  Cleveland,  signed  by  all  the  members  of 
the  Commission  except  Mr.  G.  W.  Perks,  who  heartily  approved  of  the  resolution, 
but  was  absent  at  the  time  it  was  drawn  up : 

"Columbus,  Ohio,  December  1,  1910. 
To  the  Employers  of  Cleveland: 

Mr.  E.  E.  Watson,  our  Investigator,  has  communicated  to  us  your  desire 
to  co-operate  with  him  in  an  official  capacity  on  condition,  however,  that  such  time 
w  permitted  for  the  investigation  as  will  make  it  thorough  and  comprehensive. 

Our  Commission  met  with  Mr.  Watson  this  morning  and  authorized  him  to 
plan  his  investigation  to  proceed  on  the  basis  that  he  will  be  permitted  that  time 
necessary  to  perform  his  investigation  in  a  thoroughly  scientific  manner  and  on  a 
comprehensive  basis. 

We  are  fully  cognizant  of  the  serious  consequences  and  false  deductions  re- 
sulting from  fragmentary  and  isolated  statistics,  for  which  reason  we  the  more 
heartily  welcome  the  spirit  in  w'hich  you  prefer  to  co-operate  with  us." 

The  employers  of  Cleveland  immediately  upon  receiving  this  resolution  sent 
ou^  through  their  secretaries,  P.  Frankel  and  A.  E.  Roberts,  approximately  twelve 
hundred  letters,  which  read  as  follows : 

"Gextlemex  : — I  am  enclosing  herewith  an  order  on  your  Liability  Insurance 
Company  which  is  self-explanatory  and  to  which  we  desire  your  signature.     Then 
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return  same  to  my  office  at  the  earliest  possible  date.  It  is  of  vital  importance  that 
every  employer  in  this  City  comply  with  the  foregoing  request.  The  Employers' 
Liability  Commission  of  Ohio  is  making  investigations  in  this  locality  and  in 
order  that  proper  investigations  be  made,  the  employers  should  render  as  much 
assistance  as  possible. 

Should  you  desire  further  information  please  phone  me.  If  you  do  not  carry 
insurance  with  a  Liability  Company,  please  inform  me  at  once  and  I  will  forward 
you  another  form." 

Accpmpanying  this  letter  was  a  blank  permit  which  reads : 

'  PERMIT   FOR  RP:P0RT   ON    INDUSTRIAL   ACCIDENTS 

TO   THE 
employers'   liability  commission   CF  OHIO. 


To' 


Please  insert  here  name  of  Liability  Company  representing  you. 

Gentlemen:  —  As  an  aid  to  the  Employers'  Liability  Commission  of  Ohio, 
we  hereby  authorize  and  request  you  to  make  a  report  (to  be  considered  confi- 
dential) concerning  accidents  that  were  referred  to  you  by  (me)  (us)  during  the 
period  from  December,  1906,  to  December,  1907,  and  from  December,  1909,  to 
December,  1910,  this  report  to  be  on  a  form  submitted  by  Mr.  E.  E.  Watson, 
Director  of  Investigation  for  the  Commission,  523  Schdfield  Bldg.,  Cleveland,  and 
to  cover  the  following  information: 

Name  of  injured  person,  address,  occupation,  whether  married  or  single, 
nature  of  injury,  date  of  injury,  amount  of  settlement,  whether  settlement  was 
made  before  or  after  suit,  and  name  of  industry. 

We  will  consider  it  a  favor  if  you  will  provide  this  information  AT  ONCE 

Very  respectfully. 


Please   insert   here    name   of   your   company   and  by   whom   signed. 
Date  191 

There  are  several  hundred  of  these  signed  permits  in  our  office  at  present  and 
they  are  continuing  to  come  in.  We  selected  eighteen  of  the  representative  coal 
operators  of  the  State  and  their  permits  are  now  being  received. 

We  arc  submitting  captions  to  those  employers  who  do  not  carry  liability 
insurance  which  have  the  same  reading  as  tl:ose  which  we  are  sending  the  insurance 
companies.  We  are  classifying  these  permits  and  getting  the  caption  forms  out  as 
rapidly  as  possible. 

Our  Check  System. 

Immediately  upon  receiving  the  resolution  from  the  Commission  to  the  Cleve- 
land employers,  assuring  them  that  the  investigation  would  be  thorough,  we  began 
develui)ing  a  check  system,  which  we  have  completed  at  an  expenditure  of  nrujh 
time,  justifying  the  act  on  the  grounds  that  it  is  now  possible  to  check  all  the 
information  received,  whereby  we  can  determine  whether  it  is  accurate  or  not. 
It  is  imperative  that  we  apply  a  confirmatory  test  to  the  information  we  receive 
prior  to  inserting  the  same  in  our  statistical  tiblcs,  because  many  will  send  in  in- 
formation which  is  entirely  misleading,  owin'j^  to  the  fact  that  thev  are  not  familiar 
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with  the  handling  of  statistical  data,  and  may  not  understand  clearly  just  what  is 
wanted,  irrespective  of  the  amount  of  care  we  take  in  being  explicit* 


SECTION  III. 

Justification  for  a  Thorough  Investigation. 

Before  the  importance  of  a  thorough  investigation  preceding  an  entrance 
upon  a  workman's  compensation  plan  can  be  appreciated,  it  is  necessary  that  it 
be  dearly  understood  just  what  is  the  meaning  involved  where  Ohio  is  to  cm- 
bark  on  a  workman's  compensation  plan,  while  her  neighboring  states,  Indiana, 
Kentucky,  and  Pennsylvania,  and  others,  are  to  remain  working  under  their  pres- 
ent employers'  liability  laws.  The  situation  can  be  brought  out  more  clearly  per- 
haps by  comparing  the  meaning  involved  in  Ohio's  setting  out  alone  on  a  work- 
man's compensation  plan  as  compared  with  the  United  States  adopting  such  a 
plan  as  a  national  procedure. 

ITie  United  States,  as  a  nation  endorsing  such  a  compensation  plan,  has 
as  its  meaning  the  shifting  of  the  entire  cost  of  accidents  onto  those  industries 
in  which  these  accidents  take  place.  For  instance,  John  Browne,  an  employe, 
is  thirty  years  old;  has  a  life  expectancy  of  twenty  years;  has  a  wife  and 
three  children ;  is  earning  $500  a  year;  and  is  killed  while  in  the  course  of  his 
employment.  Here  is  an  economic  loss  to  his  family  of  approximately  $8,000. 
A  OH',  with  a  national  system  of  compensation  for  industrial  accidents  this  $8,000 
would  (in  theory  at  least)  be  borne  by  the  industry  concerned.  As  a  procedure 
for  the  nation  such  a  change  whereby  the  industry  would  have  to  bear  the  entire 
cost  of  all  of  its  industrial  accidents  could  be  made  in  a  short  time,  and  with- 
out peril  to  its  industries;  for,  if  such  a  plan  added  five  per  cent  to  the  cost  of 
the  product  of  a  given  industry,  this  five  per  cent  would  be  added  to  the  price 
of  the  product  when  placed  upon  the  market  and  the  consumer  would  have  to 
pay  this  additional  cost,  and  there  would  result  a  uniform  increase  throughout 
all  the  (iifTtrent  states.  But  for  Ohio  alone  to  adopt  a  workman's  compensation 
plan  while  l:er  neighboring  states  continue  under  their  present  liability  laws,  the 
situation  is  entirely  different.  In  fact,  state  competition  would  not  permit  of 
such  a  fjnicc<lure.  A  national  procedure,  as  just  stated,  means,  shifting  the  cost 
oj  all  the  industrial  accidents  onto  the  industries  in  which  these  accidents  occur, 
but  a  similar  system  for  the  State  of  Ohio  alone  means  simply  that  the  waste 
of  the  present  system  is  to  be  done  away  zviih.  It  has  nothing  whatever  to  do 
with  the  question  of  shifting  the  cost  of  industrial  accidents  onto  the  industries. 

riiCrefore,  since  the  question  resolves  itself  into  one  of  merely  doing  away 
with  the  waste  of  the  present  system,  how  is  Ohio  able  to  insert  the  terms  of 
settlement  into  a  zvorkman's  compensation  plan  under  zuhich  the  employers  and 
employes  shall  operate,  until  she  knows  just  what  this  waste  is?  In  other  words, 
tt'^^i/  ii'ill  she  have  as  a  basis  for  computation? 

A  thorough  investigation  must  provide  Ohio  with  three  things  before  she 
can  afford  to  attempt  to  insert  the  terms  of  settlement  in  a  workman's  com- 
pensation plan : 

(a)  what  is  the  employer  of  Ohio  paying  as  damages  for  his  industrial  ac- 
cidents under  the  present  system  ? 

(b)  what  is  the  defense  of  his  personal  injury  suits  costing  him  under 
the  present  system? 

(c)  what  are  the  different  trade  hazards  of  her  industries? 
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Xow  because  the  present  system  is  such  an  intolerantly  wasteful  one;  forces 
the  employer  to  fight  the  widow  and  children  of  his  injured  employe;  results 
in  such  a  magnitude  of  misery  and  wretchedness  to  the  homes  of  the  injured 
workmen;  is  entirely  devoid  of  uniformity  and  consistency,  no  more  than  a  great 
gamble  where  a  very  few  get  a  large  settlement,  a  few  more  secure  insignificant 
amounts,  while  the  great  army  of  injured  workmen  are  getting  nothing"  what- 
ever; because  of  these  conditions  the  employer  and  employe  alike,  have  become 
so  impatient  that  they  are  willing  to  abandon  this  cruel  and  tyrannical  system 
€vcn  at  the  hazard  of  making  a  wild  leap  into  the  dark.  But  if  patience  were  to 
ibe  enjoined  at  any  time  it  is  particularly  during  that  period  which  is  required 
for  making  a  thorough  investigation.  It  must  be  borne  in  mind  that  there  is 
no  royal  road  to  a  workman's  compensation  plan  for  Ohio  or  any  other  state 
acting  singly. 

The  employer  and  employe  have  one  peril  in  common  in  making  a  hasty 
entrance  upon  a  workman's  compensation  plan.  Assume  that  terms  of  settle- 
ment are  inserted  in  a  workman's  compensation  plan  under  which  Ohio  is  to 
operate,  but  that  she  has  not  been  supplied  with  the  data  of  a  thoroughgoing  in- 
vestigation :  in  the  first  place,  she  has  but  one  way  left  by  which  she  may  arrive 
at  her  terms,  and  that  is  by  the  "bargaining  process,"  where  the  employe  says  he 
<3ught  to  have  so  much,  the  employer  says  he  ought  not,  and  from  this  the  deal  is 
-struck.  Assume  that  the  effect  of  this  deal  is  to  compel  the  employer  to  pay  an 
amount  in  excels  of  what  his  industrial  accidents  are  costing  him  under  the 
present  system.  So  long  as  this  excess  does  not  pass  that  point  where  the  Ohio 
employer  can  continue  to  compete  with  the  employers  of  the  adjacent  states,  there 
are  no  serious  consequences  resulting ;  but  the  instant  the  excess  passes  this  point, 
the  employe  ha.^  to  pay  it.     He  will  suffer  a  corresponding  wage  reduction.* 

This  condition  only  serves  to  emphasize  how  regrettable  that  Ohio  along  with 
a  group  of  her  neighboring  states  cannot  enter  upon  a  Workman's  Compensation 
Plan  unitedly.  It  is  absolutely  impossible  for  Ohio — ^a  lone  State — to  pay  to  the 
widow  and  children  of  the  injured  employe  any  approach  to  compensation  com- 
mensurate with  their  loss,  notwithstanding  that  such  a  procedure  i§  vastly  better 
for  the  Ohio  employe  and  employer  in  that  it  abolishes  the  waste  and  antagonism 
of  the  present  system,  and  establishes  a  uniformity  of  settlement;  whereas  the 
several  states  acting  unitedly  on  such  a  plan,  could,  without  imperiling  the  lives 
of  the  industries  of  any  of  these  respective  states,  pay  treble  this  amount.  The 
wisdom  of  such  a  procedure  is  further  emphasized  by  the  demand  that  prevails  at 
present   for  uniform  legislation   for  all  business  interstate  in  character.     The  ap- 


*A  compensation  plan  may  be  drawn  up  whereby  the  employe  is  a  fiarty 
to  the  fund.  If  so,  the  question  still  resolves  itself  into  one  of  wages,  in  case 
of  an  extreme  excess.  To  the  extent  that  the  employe  contributes  to  this  fund, 
he  either  lowers  his  present  standard  of  living  or  receives  a  wage  increase.  The 
problem  of  competition  with  other  states  remains  the  same.  Where  the  employer 
is  dependent  upon  non-union  help  he  can  continue  to  operate  so  long  as  the  excess 
does  not  force  his  employes'  pay  below  the  subsistence  wage;  and  with  union  help, 
below  the  standard  waee :  but  the  instant  the  burden  passes  these  respective  points 
the  Ohio  employer  is  t«>rcc(l  l««  t]u'  wall,  or,  (if  his  industry  is  not  .stationary  in 
character)  exiled  from  the  .State,  and  a  great  body  of  employes  are  thrown  out  of 
employment.  Therefore,  it  assuredly  behcoves  the  employe  to  co-operate  with  the 
employer  to  <;ee  that  the  terms  of  settlement  in  a  workman's  compensation  plan 
are  nc)t  too  high.  Moreover,  <^uch  a  condition  would  entail  the  added  hardship 
of  kec[)intj  (jther  cnlplnyt^^  from  Idrati'.^  in  Ohio. 
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plicability  of  this  demand  with  reference  to  a  Workman's  Compensation   Plan  is 
obvious. 

The  employe  faces  an  added  peril  in  not  having  the  results  of  a  thorough 
investigation  as  a  guide  to  the  insertion  of  terms  in  a  workman's  compensation 
plan.  If  the  bargaining  process  causes  the  employer  to  pay  less  than  he  can  afford 
to  pay,  i.  e.,  less  than  that  amount  which  will  not  handicap  him  in  his  com- 
petition with  the  employers  of  the  adjacent  states,  to  tliis  extent  is  the  injured 
employe  deprived,  or  in  event  of  the  accident  resulting  in  death,  his  wife  and 
cnildren  denied  protection. 

Again,  a  workman's  compensation  plan  with  the  results  of  a  thorough 
investigation  as  a  basis  for  computation,  is  sure  to  have  the  hearty  support  of 
both  the  employer  and  employe,  because, 

(a)  Such  a  plan  requires  that  the  employer  pay  for  his  industrial  accidents 
every  cent  that  he  possibly  can  without  being  handicapped  in  his  competition  with 
the  employers  of  the  adjacent  states. 

(b)  From  the  employer's  standpoint,  the  plan  so  arrived  at  is  going  to 
do  away  with  that  present  expense  to  which  he  is  placed  in  defending  his  per- 
sonal injury  suits;  furthermore,  such  a  plan  is  going  to  secure  to  him  the  sym- 
pathetic co-operation  of  his  employe,  as  a  substitution  for  that  bitter  hostility 
and  antagonism  which  the  present  system  necessitates  —  meaning  an  increased 
efficiency  of  the  employe  to  his  employer;  thus  in  reality  giving  the  Ohio  employer 
a  decided  advantage  over  the  employers  of  other  states — ^the  most  powerful  in- 
centive to  induce  employers  of  foreign  states  to  locate  in  Ohio. 

(c)  From  the  employe's  standpoint,  the  compensation  plan  thus  arrived 
at  will  save  to  the  injured  'employe  that  amount  which  he  is  paying  his  lawyer 
under  the  present  system,  thereby  exterminating  not  only  that  low  parasitical 
type  of  ambulance  chaser  which  the  present  system  breeds,  but  savmg  to  the 
widow  the  need  of  searching  for  counsel  of  any  sort;  furthermore,  the  work- 
man's compensation  plan  entails  no  delay  in  securing  settlement,  whereas  the 
present  system  demands  it.  The  time  the  home  of  the  injured  employe  needs 
settlement  most  is  immediately  after  the  acc4<icnt  has  occurred.  After  a  delay 
of  one,  two,  or  three  years  the  mother  has  been  forced  to  go  out  of  the  home 
and  the  children  have  been  taken  from  school,  and  when  the  meager  amount 
that  actually  gets  to  them  under  the  present  system  docs  arrive  it  has  come  too 
late;  the  evil  has  already  been  done. 

fd)  Moreover,  a  workman's  compensation  plan  provides  for  an  equitable  dis- 
tribution of  the  aggregate  amount  which  the  employer  is  required  to  pay  for 
his  industrial  accidents;  under  it  from  eighty  to  ninety-five  per  cent  of  the  injured 
employes  are  to  receive  .settlement,t  the  amount  to  the  individual  injured  employe 
being  determined  by  the  wage  he  is  receiving. 

(e)    That  state   which   is   first  to  enter   upon  a  carefully   arrived   at   Work- 


+We  made  a  study  of  641  industrial  accident  cases  coming  up  under  the 
English  Workman's  Compensation  Act  of  1897  [see  table  No.  12],  and  found  that 
I.o6  per  cent  of  these  cases  failed  to  receive  settlement  because  of  the  serious  and 
wilful  misconduct  clause,  wherefore.  98.44  per  cent  were  eligible  for  compensation 
under  the  English  Workman's  Compensation  Act.  This  is  of  particular  significance 
for  us  owing  to  the  fact  that  we  are  employing  this  clause  in  all  our  proposed  com- 
pensation plans  in  the  United  States  and  are  putting  the  same  interpretation  on 
it  as  the  English  are.  (This  serious  and  wilful  misc<;nduct  clause  docs  not  ai)ply 
to  those  accidents  resulting  seriously. ) 
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man's  Compensation  Plan  is  sure  to  forge  ahead  of  the  neighboring  states  indus- 
trially because: 

(1)  It  does  away  with  the  waste  of  the  present  system; 

(2)  establishes    sympathetic    co-operation    between    employer    and 
employe; 

(3)  creates  a  selective  process  which  is  to  the  end  of  eliminating 
that  class  of  accidents  which  is  due  to  carelessness  either  on  the  part  of , 
the  employer  or  employe  by  severely  penalizing  the  former  and  not  com- 
pensating the  latter  when  the  accident. occurs  as  a  result  of  such   care- 
lessness.§ 

I  seriously  question  whether  it  has  heretofore  been  possible  for  any 
of  the  United  States  to  have  made  that  sort  of  an  investigation  which  would 
serve  as  a  basife  for  computation  in  inserting  the  terms  of  settlement  in  a  work- 
man's  compensation  plan.  Three  conditions  are  responsible  for  Ohio's  having 
such  an  opportunity : 

(a)  the  education  of  .her  employers  and  employes  upon  the  significance 
and  service  of  sucli  a  plan; 

(b)  the  willingness  of  the  Ohio  employers  to  co-operate  in  an  investigation; 

(c)  our  having  developed  a  check  system  whereby  we  are  able  to  confirm 
all  of  the  information  wc  receive  prior  to  inserting  its  gravamen  in  statistical 
tables. 

Most  respectfully  submitted, 

Emile  E.  Watson, 

Director  of  Investigation. 

Occupational  Diskases. 

It  is  difficult  to  make  any  clear  distinction  between  industrial  accidents  and 
occupational  diseases.  Often  the  latter  are  resi^onsible  for  the  former.  Owing 
to  the  fact  that  Investigator  Harms  and  myself  were  in  the  service  of  the  Illinois 
State  "Occupational  Disease"  Commission,  where  we  gave  special  attention  to  the 
investii^ation  of  the  cfFeot  of  lead  and  carbon  monoxide  poisoning  on  the  health  of 
those  workmen  who  by  the  nature  of  their  work  came  into  contact  with  these 
poisons,  and  the  efTc.t  of  tlie  l)rass  foundries  on  the  health  of  these  employes,  wc 
have  ;<iven  attention  to  these  conditions  in  our  present  investigation  when  we  have 
happened  to  give  what  they  considered  to  be  information  on  industrial  accidents, 
but  I  found  that  the  inform.itif^n  which  seventy-five  per  cent  of  them  had  to  report 
woiikl  proi)erIy  come  under  the  i)urview  of  an  "Occupational  Disease"  commission, 
and  not  one  on  "Industrial  Accidents."  To  illustrate  my  meaning,  we  sent  out 
inquiry  sheets  to  the  trade  unions.     Here  is  one  of  the  replies: 

"Mr.    ,    ^12    years    old,    Polish,    residence,    painter,    married,    one 

child  under  twelve  years,  employer  Mr.  ,  cause  of  injury — lead   poi- 


§  That  plan  whose  greatest  service  is  not  to  the  end  of  preventing  accidents 
is  a  failure,  i.  e.,  that  plan  which  fails  in  most  severely  penalizing  the  employer 
where  the  accident  has  been  the  result  of  improperly  safe-guarded  machinery  or 
in  neglect  in  making  application  of  the  most  approved  methods  whereby  the  lives 
and  limbs  of  his  employes  would  be  most  greatly  safe-guarded;  and  that  pnts  a 
premium  on  carelessness  on  the  part  of  the  employe  by  compensating  him  where 
the  injury  has  been  due  to  his  own  serious  and  wilful  misconduct. 
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soning,   date    of    injury — 1/25/07,    time    lost    from    work, — still    sick,    amount    of 
settlement  |500,  attorney  fees  $200,  wife  went  to  work  at  $1.50  per  week." 

Lead  poisoning,  as  found  among  the  painters,  plumbers,  printers,  lead  burners, 
dry  color  workers,  glazers,  enamellers,  cable  splicers,  etc.,  is  the  most  serious  of 
these  poisons.  In  its  milder  forms  it  is  so  insidious  th:it  it  completely  baffles  the 
average  physician  of  today.  We  continually  find  the  employe  who  by  symptomatic 
and  physiological  tests,  and  that  of  the  electric  battery  on  the  pupil  of  the  eye,  etc., 
is  shown  to  have  lead  poisoning  in  its  rather  severe  stage,  and  whose  family 
physician  is  treating  him  for  something  wholly  different  Thus  lead  poisoning 
lurks  behind  other  diseases,  does  its  deadly  work,  causing  a  great  loss  of  time  and 
wage  and  invariably  an  early  death. 

Lead  poisoning,  in  particular,  is  the  result  of  ignorance  on  the  part  of  the 
employer  and  employe  as  to  how  the  disease  is  incurred,  viz.  through  contact 
with  the  solid  metal,  its  entry  into  the  system  in  the  form  of  lead  dust  and  lead 
vapor,  enlightenment  upon  which  would  practically  eliminate  the  disease  in  a 
very  short  time.  The  Illinois  commission  on  ''Occupational  Diseases"  has  just  sub- 
mitted the  results  of  its  nine  months  investigation  to  the  governor.  Owing  to  the 
limited  time  in  which  it  had  to  make  its  report  the  commission  confined  its  work 
to  a  study  of  the  most  crucial  problems,  particularly  lead  poisoning.  The  investiga 
tion  in  this  field  has  brought  out  some  most  surprising  results.  See  Illinois  'Re- 
port of  Commission  on  Occupational  Diseases"  p.  21-40. 

The  workmen  are  becoming  keenly  alive  to  the  seriousness  of  the  problem 
of  the  diseases  resulting  from  occupation,  as  illustrated  by  an  excerpt  from  a  long 
letter  received  from  a  respresentative  of  one  of  the  labor  organizations  ol- 
Qeveland : 

"Is  there  any  way  we  can  meet  and  discuss  these  questions?"  meaning  occu 
pational    disease   problems,   "I   consider   them    most   vitalr  both   to   the   individual 
employer  and  State  as  undermining  the  health  of  the  working  men  and  putting  the 
State  to  a  great  expense  in  maintaining  iiospitals  and  feeding  ihc  dependent  little 
ones,  not  to  mention  the  deterioration  of  the  race,  which  is  the  most  vital  question. 

Trusting  that  you  can  get  at  the  bottom  of  facts  in  this  matter." 

Following  is  a  resolution  which  the  brass  molders  and  core-makers  of 
Oeveland  adopted  and  submitted  to  me : 

"In  \iew  of  the  fact  that  a  Commission  has  been  appointed  to  make  an 
investigation  of  the  fatalities  of  dangerous  industries,  and  at  the  present  time  are 
doing  so,  and  in  view  of  the  fact  that  the  brass  molders  and  core  makers  of  the 
City  of  Cleveland  cannot  recall  any  fatalities  in  the  industry,  which  they  are 
working  in  the  specified  time  set  by  said  Commission.  While  we  cannot  point 
to  any  fatalities  while  we  were  working  at  our  respective  trade,  we  can  point 
to  disease*;  which  are  caused  by  the  smoke,  fumes  and  dust,  that  is  to  be  found  in 
all  brass  foundries,  and  at  the  present  time  have  members  sick  from  the  above 
causes. 

In  view  of  the  above  conditions  a  committee  has  been  elected  by  the  brass 
molders  and  core  makers  to  draw  up  the  following  resolution : 

Whereas,  The  present  appointed  Commission  that  is  making  this  investigation 
of  the  dangerous  industries,  does  not  include  the  branch  of  industries  which 
cause  fata]  diseases  like  tuberculosis. 

Whereas,  It  will  be  seen  that  the  industries  which  are  the  cause  of  so  mu^  h 
suffering  through  disease,  are  as  much  in  need  for  an  investigation,  if  not  more. 
than  the  industries  which  are  the  cause  of  the  loss  of  limb  or  life,  and 

Whkreas,  The  diseased  unfortunate  soon  gets  into  a  state  of  helplessness  and 
thereby  unable  to  make  a  livelihood  for  himself  or  his  family  and  thereby  causing 
untold  suffering ;  therefore  be  it 
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Resolved,  That  we,  the  brass  molders  and  coremakers  of  Cleveland,  request 
Mr.  Emile  E.  Watson,  Director  of  Investigation,  to  bring  this  matter  before  the 
Hon.  Governor  Harmon  so  that  he  may  recommend  to  the  next  Assembly  the 
appointing  of  such  a  Commission  to  investigate  the  dangerous  conditions  that 
have  so  long  been  neglected." 

Thanking  you  for  the  effort  you  make  in  this  humane  act. 
There  is  little  doubt  but  that  the  problem  of  occupational  diseases  is  a  more 
serious  one  for  Ohio  than  that  of  industrial  accidents,  which,  however,  should  not 
minimize  the  importance  of  the  latter  problem. 

(Signed)     Emile  E.   Watson. 

I 

f 

CONCLUSIONS  OF  THE  COMMISSION. 

Some  commissioners  have  favored  the  plan  of  the  English  Compensation  act 
which  places  the  liability  directly  upon  the  employers ;  this  plan  fixes  a  schedule 
of  compensation  to  injured  workmen  and  their  families,  and  provides  that  in 
each  case  the  employer  shall  pay  the  stated  sum  to  tlie  injured  employe,  or  in 
the  case  of  the  employe's  death,  to  his  family,  and  it  is  expected  (in  fact  it  is  the 
case  in  New  York,  where  an  optional  statute  w'as  enacted  last  year)  that  tlie 
employers  will  then  write  employer's  liability  insurance  to  protect  them  in  such 
cases,  and  thereby  distribute  the  burden. 

Since  5n'^  of  the  employers  of  Ohio  employ  twenty  men  or  less  and  have 
practically  their  entire  capital  invested  in  their  business,  heavy  compensation  for 
total  disability  and  death  could  not  be  paid  and  the  injured  workman  would  not 
receive  the  compensation.  Employers  of  a  few  men  and  their,  employes  could 
only  be  protected  by  a  uniform  plan  of  insurance  practically  compulsory  in  its 
nature. 

The  New  York  plan  has  not  met  with  the  approval  of  the  commission  for 
that  reason  and  for  the  additional  reason  that  it  still  retains  the  elements  of 
enormous  waste  and  litigation.  It  seems  to  us  better  for  both  the  employer  and 
employe,  that  all  money  that  the  employers  pay  out  on  account  of  personal  in- 
juries to  their  employes,  shall  every  cent  of  it,  go  to  the  injured  workmen. 

The  state  actuary  and  his  assistants  shall  have  six  months  in  which  to  classify 
the  employments,  fix  the  schedule  of  premiums  and  publish  the  same.  Owing 
to  the  well  known  results  of  European  experience  and  that  of  liability  insurance 
companies  in  the  United  States,  the  state  actuary  can  at  the  very  beginning 
more  accurately  determine  the  schedule  of  premiums,  which  each  class  of  em- 
ployment should  pay,  and  because  he  will,  under  the  proposed  plan,  not  have  to 
cover  in  his  calculations  court  costs,  attorney  fees  and  the  costs  of  getting 
business  nor  that  of  profits,  etc.,  but  only  the  individual  hazard  of  the  business 
and  the  schedules  of  compensation  with  definite  maximum  and  minimum  limits. 

As  the  actuary's  office  accumulates  experience  from  year  to  year,  based  upon* 
accurate  statistics,  the  state  actuary  can  adjust  the  inequalities  in  the  classifica- 
tion  of   employments   and   the   schedule   of   premiums. 

Employers'  associations  of  the  different  classes  of  employments  in  co-opera- 
tion with  the  state  actuary's  office  and  the  Inspector  of  Workshops  and  Factories 
will  be  enabled  to  perfect  tlic  necessary  methods  for  prevention  of  accidents. 

The  effect  of  the  enactment  of  the  proposed  legislation  will  be  not  only  to 
relieve  the  employers  of  tlie  load  of  litigation  and  expense  which  they  now  bear 
in  this  connection,  and  to  secure  to  their  workmen  and  families  of  their  workmen 
certain  and  prompt  provision  in  case  of  accidents.  "But  also  to  restore  between 
employes  and  workmen  a  feeling  of  friendship  and  co-opecation  which  is  certain 
to  1-e  reflected  in  the  vearlv  trial  balance." 
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In  closing,  the  commission  wishes  to  acknowledge  the  assistance  which  was 
rendered  them  by  numerous  employers,  employes,  and  representatives  of  labor 
aad  especially  Messrs.  Charles  Wirmel,  State  Labor  Commissioner,  and  Thomas 
P.  Kerns,  Chief  Inspector  of  Workshops  and  Factories,  Fred  C.  Schwedtman, 
James  A.  Emery,  Robert  B.  Carey  and  F.  J.  Heer,  in  printing  our  report. 

The  report  on  Fatal  Accidents  of  the  expert  investigators,  Emile  E.  Watson, 
investigator  in  chief,  William  P.  Harms,  and  William  R.  Peacock,  the  appendices 
on  the  historical  resume  of  the  operations  of  various  plans  of  compensation  and 
insurance  of  workmen  against  injuries  and  the  legal  report  of  the  chairman  to 
the  commission  is  submitted  herewith. 
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kECOMiVlENDATIONS  OF  THE  EMPLOYER'S 
LIABILITY  COMMISSION  OF  OHIO. 

The  Commission,  in  submitting  its  report  to  the  General  Assembly, 
begs  leave  to  make  the  following  recommendations: 

1.  Mr.  E.  E.  Watson,  the  Investigator-in-chief  of  the  Commission, 
iias  called  our  attention  in  his  report  on  fatal  apcidents  in  Cuyahoga 
county,  Ohio,  to  the  great  need  of  the  investigation  of  occupational  dis- 
eases which  undermine  the  health  of,  working  men  and  put  the  State  to 
great  expense  in  maintaining  hospitals  and  caring  for  little  ones. 

Inasmuch  as  European  countries  recognize  occupational  diseases 
as  an  important  factor  in  their  industrial  problems,  and  many  of  our 
own  industries  develop  the  same  without  any  systematic  provision  for 
I  heir  cure  and  prevention. 

The  Commission  recommends  that  the  General  Assembly  take  such 
action  as  is  most  wise  to  correct  the  dangerous  conditions  which  have 
so  long  existed  and  which  injure  the  health  and  safety  of  industrial 
workers  of  this  State. 

2.  The  Commission  further  recommends  Section  1028  of  The 
General  Code  of  Ohio  be  amended  to  read  as  follows: 

Section  1028.  {[*cnaliy.]  Whoever,  being  a  person,  firm  or  cor-. 
j)oration,  fails  to  comply  with  any  provision  of  the  preceding  section, 
or  fails  to  comply  with  such  orders  for  changes  as  are  issued  by  the  chief 
inspector,  within  thirty  days  thereafter  shall  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  three  hundred  dollars  for  each  offense. 
All  fines  collected  under  this  section  shall  inure  to  the  benefit  of  the 
county  hospital  for  tuberculosis.  In  prosecutions  for  violations  of  this 
section,  by  or  under  the  direction  of  the  chief  inspector,  such  inspector 
shall  not  be  required  to  give  security  for  costs  or  adjudged  to  pay  any 
costs.  In  cases  where  the  accused  is  acquitted,  the  costs  shall  be  paid 
from  the  treasury  of  the  county  in  which  such  proceedings  were  brought. 
(93  V.  156  §  6;  94  v.  42  §  2;   100  V.  64  §§  5,  6.) 

3.  The  Commission  further  recommends  that  Section  1030  of  the 
General  Code  be  amended  to  read  as  follows: 

Section  1030.  [Penalty.]  Whoever,  being  the  owner  or  operator 
of  a  shop  or  factory,  violates  any  provision  of  the  preceding  section 
shall  be  fined  not  less  than  tn'o  hundred  dollars  nor  more  than  three 
hundred  dollars,  and  for  each  subsequent  offense  not  less  than  //rr 
hundred  dollars  nor  more  than  one  thousand  dollars..     (94  v.  43  §  4.) 

4.  The  Commission  further  recommends  that  the  number  of  district 
inspectors  be  increased  and  that  the  salaries  of  the  chief,  assistant  and 
deputy  inspectors  of  Worksliops,  Factories  and  Public  Buildings  be  in- 
rreased. 
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PREAMBLE. 

WucREAs,  Our  modern  industrial  conditions  have  outgrown  the 
common  law  and  statutory  remedies  hitherto  given  to  employes  in  the 
State  of  Ohio  for  injuries  incident  to  their  employment,  and  the  injuries 
no\v  annually  received  by  thousands  of  workmen  not  only  burden  that 
community,  by  converting  inchistry  into  idleness,  plenty  into  poverty, 
but  also  give  rise  to  speculative  ad  unscrupulous  litigation  which  is  a 
disgrace  to  our  system  of  justice,  and 

Whereas,  Most  of  the  European  nations  have  already  corrected, 
and  the  United  States  Government,  and  many  of  our  States  are  now 
seeking  to  correct,  this  deplorable  condition  by  a  system  of  assured 
compensation  which  will  tend  to  prevent  accidents,  to  support  the  fam- 
ilies, and  to  safeguard  the  general  welfare  of  the  States,  and  will  pro- 
vide simplicity,  rapidity  and  certainty  of  remedy,  and 

Whereas,  Commissions  appointed  by  many  of  our  States  have 
investigated  this  subject,  both  at  home  and  abroad,  to  determine  what 
the  facts  demand  and  the  constitution  allows,  and  numerous  confer- 
ences have  been  held  between  the  Commissioners  of  those  States,  many 
of  whom  were  appointed  to  represent  employer,  employes,  or  bar  asso- 
ciations, with  representatives  of  the  Federal  Government  and  private 
institutions  interested  in  the  subject,  including  a  committee  of  the 
National  Conference  on  Uniform  State  Laws,  at  which  conferences  var- 
ious theories  and  provisions  of  bills  have  been  discussed,  with  a  view  to 
making  them  applicable  to  the  situation  within  the  constitutions,  and 

Whereas,  It  has  been  the  satisfactory  experience  of  more  than  ^ 
twenty  foreign  countries  and  seems  to  be  the  unanimous  view  of  those 
well  informed  on  the  subject,  that  a  code,  changing  the  basis  of  com- 
pensation for  an  employe  from  that  of  negligence  or  fault  of  the  em- 
ployer to  that  of  a  risk  of  the  industry  or  that  of  industrial  insurance, 
should  replace  the  present  inadequate  system,  and 

Whereas,  The  Seventy-eighth  General  Assembly  of  the  State  of 
Ohio,  did  by  an  Act,  authorize  and  empower  the  Governor  of  the  State 
of  Ohio,  to  appoint  a  Commission  to  enquire  into  Employers'  Liability 
and  Employes'  Compensation  and  other  matters,  and  to  formulate  such  a 
code  to  protect  adequately  the  general  welfare  under  the  police  power 
of  this  State,  which  draft  this  Legislature  has  herein  followed  as  con- 
sistently as  possible  without  interests  in  this  Slate:     Therefore, 

Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio; 

RFCHTS    and    remedies    GRANTED    AND    AMKXDliD. 

Section    i.     Par.    (a).     The  state  of  Ohio  and   an\    o<^nntv.   city. 
township,  incorporated  town  or  village,  school  district  thereof  and  any 

(Ixiii) 
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enipioyer  of  labor  a.>  defined  in  Sections  -2  and  3  of  this  code,  who 
shall  pay  into  the  State  Insurance  Fund  the  premiums  provided  by  this 
code  to  insure  him  against  the  liability  for  injuries  or  death  caused  in 
course  of  his  employment  to  each  and  every  workman  employed  by 
him,  and  when  any  aforesaid  employer  has  paid  the  premiums  as 
aforesaid,  he  shall  not  be  liable  to  respond  in  damages  at  common  law, 
or  by  statute,  for  injuries  to  or  death  of  workmen  occurring  in  em- 
ployments described  in  Sections  2  and  3  of  this  code,  and  the  employe 
who  with  notice  that  his  employer  has  paid  into  the  fund  the  premium 
provided  by  this  Code,  and  continues  in'  the  service  of  his  employer 
with  such  notice,  shall  not  have,  nor  shall  his  beneficiaries  or  dependents 
have,  any  right  of  action  against  his  employer  for  damages  caused  by 
injuries  to,  or  death  of,  such  employe. 

Par.  (b).  Tlie  stale  of  Ohio  and  any  county,  city,  township,  in- 
corporated town  or  village  and  school  district  thereof  and  any  employer 
of  live  employes  or  more,  amenable  l(j  the  of^eration  of  this  Code,  who 
fails  to  pay  into  the  State  h\md  created  by  this  Code,  the  premiums 
herein  provided,  shall  not  avail  itself,  or  himself,  of  the  Common  Law 
Defenses,  to-wit :  The  defense  of  the  fellow-servant  rule,  the  defense 
of  the  rule  of  the  assumption  of  the  risk,  or  the  defense  of  the  rule  of 
contributory  negligence  of  its  or  his  employe,  in  any  action  brought 
against  the  aforesaid  employer  by  an  employe  to  recover,  damages 
for  personal  injuries,  and  in  such  action  it  shall  be  the  duty  of  the  pre- 
siding judge,  in  addition  to  entering  a  judgment  for  the  amount  of  dam- 
ages found  and  awarded  by  a  verdict  of  any  jury  sitting  in  such  action, 
to  enter  an  additional  judgment  for  the  same  amount  against  said 
employer  in  favor  of  the  State  Insurance  Fund  created  by  this  Code, 
and  the  same  shall  be  forthwith  collected  by  the  prosecuting  attorney 
of  the  county  in  which  the  Action  was  brought,  and  paid  by  him  to  the 
State  Treasurer  who  shall  credit  the  same  to  the  State  Insurance  Fund. 

I.       EMPLOYMENTS   DEFINED. 

Section  2.  This  Code  covers  all  employers  of  the  State  of  Ohio, 
counties,  cities,  incorporated  towns  and  villages,  townships,  school 
districts  and  all  other  employments  in  which  five  or  more  persons  are 
regularly  employed  in  or  about  the  same  establishment. 

.^ECTiox  3.  Every  employer  of  four  or  less  employes,  may  by  com- 
plying with  tlie  provisions  of  this  Code,  receive  the  same  inmiunities, 
bent  fits  and  protection  of  this  Code  as  an  employer  who  employs  five 
or  more  j^crson^;,  and  hih  emj:)loyes  and  their  dependents  shall  be  subject 
thereto. 

Section  4.  Compensation,  Conditions  of  the  Right  To.  Every 
employer  in  such  employments  as  defined  in  Sections  2  and  3,  shall  be 
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subject  to  the  provisions  of  this  Code,  and  shall  pay  into  the  State  In- 
surance Fund,  according  to  the  conditions  hereinafter  named,  and  sucli 
State  Board  of  Compensation  Awards  as  hereinafter  defined,  shall  dis- 
bufi^e  the  amounts  from  the  State  Insurance  Fund,  provided  by  this 
Code,  to  such  employes  as  are  entitled  to  compensation  for  injuries  in- 
accordance  with  the  provisions  thereof,  as  set  forth  in  the  schedule  of 
rates  contained  in  Sections  5  to  13  inclusive  hereof,  to  every  such  em- 
ploye so  injured  in  his  emplo)mient,  or,  in  case  of  death  caused  by  such 
injuries,  to  the  defendents  as  hereinafter  defined  and  apportioned,  for 
all  personal  injuries  received  by  such  employe  arising  out  of  and  in  the 
course  of  such  employment,  and  not  purposely  self-inflicted  to  obtain 
compensation. 

2.      AMOUNTS  OF  COMPENSATION   ALLOWED. 

Section  5.  Compensation  for  Waiting  Period.  No  compensation 
sliall  be  allowed  for  the  first  week  after  injury  received,  except  that  pro- 
vided by  Sections  6  and  7,  nor  in  any  case  unless  the  employer  has  actual 
knowledge  of  the  injury  or  is  notified  within  the  period  specified  in 
Section  15. 

Section  6.  Compensation  for  Medical  Expenses,  The  State  Board 
of  Compensation  Awards  shall  disburse,  from  and  after  the  time  the 
injury  occurred,  amounts  for  medical  and  hospital  services  and  medicines, 
when  needed,  not  to  exceed  one  hundred  and  fifty  dollars. 

Section  7.  Compensation  for  Funeral  Expenses,  In  case  the  in- 
jury causes  death  within  the  period  of  one  year,  the  reasonable  funeral 
expenses  not  to  exceed  one  hundred  and  fifty  dollars  shall  be  disbursed 
by  the  State  Board  of  Compensation  Awards,  from  the  State  Insurance 
Fund,  created  by  this  Act. 

Section  8.  Compensation  upon  Death.  In  case  the  injury  causes 
death  within  the  period  of  one  year,  the  compensation  shall  be  in  the 
amounts  and  to  the  persons  following: 

Par.  (a)  No  Dependents.  If  there  be  no  dependents,  then  the 
medical  hospital  and  funeral  expenses,  as  provided  in  Sections  6  and  7. 

Par.  (b).  Dependents.  If  there  are  wholly  dependent  persons  re- 
siding in  the  United  States  at  the  time  of  death,  then  a  payment  of  60 
per  cent  of  the  average  weekly  wage  to  be  made  monthly,  and  to  con- 
tinue for  the  remainder  of  the  period  between  the  death  and  the  end  of 
.^00  weeks  after  the  occurrence  of  the  injury,  but  in  no  case  to  con- 
tinue longer  than  300  weeks  after  the  death,  or  to  amount  to  more  than  a 
maximum  of  $3,400  or  to  amount  to  less  than  a  minimum  of  $1,500  on 
account  of  the  compensation  for  the  death  of  that  person. 

Par.  (c)  The  entire  compensation  granted  by  this  Code  in  case  of 
death  of  such  injured  person  shall  be  paid  to  such  one  or  more  of  the 
dependents  for  the  benefit  of  all  dependents  of  such  injured  person  as 
may  he  decided  by  the  State  board  of  Compensation  Awards. 
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Par.  (d)  IVho  are  Dependents.  The  entire  compensation  granted 
by  this  Code  in  case  of  death  shall  be  paid  to  one  or  more  of  the  fol- 
lowing persons,  if  dependent,  for  the  benefit  of  all  dependents  who  shall 
be  entitled  to  receive  such  payments  in  the  order  in  which  they  are 
named. 

(i)  Husband  or  wife,  (as  the  case  may  be),  and  children. 

(2)  Father. 

(3)  Mother. 

(4)  Sisters. 
{5)  Brothers. 

Payment  to  a  person  subsequent  in  right  shall  be  lawful  and  shall 
discharge  all  claims  if  the  person  having  the  prior  right  has  not  claimed 
the  payment  prior  to  the  time  when  the  same  is  in  fact  made,  but  no 
such  payment  shall  be  made  without  first  making  specific  and  careful 
inquiry  as  to  the  existence  of  children. 

Par.  (e).  /Ipplication  of  Fayjiicnts.  The  j)(M-son  or  persons  to 
whom  the  payments  are  made  shall  apply  the  same  to  the  use  of  the 
several  beneficiaries  according  to  their  respective  claims  upon  the  de- 
cedent for  support,  in  compliance  with  the  findings  of  the  State  Board 
of  Compensation  Awards. . 

Par.  (f).  Dependents  of  a  workman,  as  defined  in  paragraph  (b), 
Section  8,  of  this  Code,  entitled  to  Compensation  therein,  who  reside 
outside  of  the  United  States,  shall  be  entitled  to  one-half  the  compen- 
sation provided  for  dependents  in  paragraph  (b).  Section  8.  of  this  Code. 

Section  9.  Compensation  upon  Total  Disability,  Par.  (a).  In 
case  of  temporary  total  disability  of  the  employe,  from  the  time  the 
payment  period  begins  until  the  end  of  the  three  hundred  weeks,  or 
during  any  portion  thereof,  the  compensation  shall  be  60  per  cent  of 
the  average  weekly  wage  of  the  employe  at  the  time  of  the  accident; 
payment  to  be  made  on  the  first  day  of  each  month  thereafter,  but  in 
no  case  to  continue  longer  than  three  hundred  w-eeks  from  the  time  the 
injury  occurred,  or  to  more  than  a  maximum  of  $3,400,  or  to  amount  to 
less  than  a  minimum  of  $1,500  for  that  injury,  nor  shall  the  compensa- 
tion for  total  disability  and  death  exceed  $3,400. 

Par.  (b).  In  case  of  permanent  total  disability  the  compensation 
shall  be  at  the  same  rate,  and  payment  shall  be  made  for  the  same  periods 
as  in  temporary  total  disability,  and  shall  continue  ns  long  as  total  dis- 
ability lasts. 

Par.  (c).  Total  permanent  disability  of  an  employe,  as  herein  re- 
ferred to.  shall  mean  that  the  employe's  earning  capacity  is  wholly  and 
permanently  destroyed. 

Section  10.  Compensation  for  Partial  Disability.  In  case  of 
temporary  partial  or  permanent  partial  disability,  the  employe  shall  re- 
ceive 60  per  cent  of  the  impairment  of  his  earning  capacity  during  the 
continuance  thereof,  not  to  exceed  a  maximum  of  $12.00  per  week  and 
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not  less  than  a  minimum  of  $5.00  per  week ;  or,  if  the  employe's  wages 
be  less  than  $5.00  per  week,  then  he  shall  receive  his  full  wages,  but 
not  to  continue  for  more  than  300  weeks  from  the  date  of  the  injury, 
nor  to  exceed  $3,400  in  amount  from  that  injury,  and  the  combined 
compensation  for  partial  and  total  disability  and  death  shall  not  exceed 
$3400. 

Section  11.  Payment  in  Lump  Sum.  The  amounts  payable  peri- 
odically under  the  foregoing  sections  may  be  commuted  to  one  or  more 
lump  sum  payments  by  the  State  Board  of  Compensation  Awards  at  any 
time  after  one  year  if  special  circumstances  be  found  which,  in  the 
judgment  of  said  Board  requires  the  same. 

Section  12.  Definition  of  Average  Weekly  Wage.  Where  the 
employe  is  at  the  time  of  injury  employed,  his  average  weekly  wage  at 
the  time  of  injury  shall  be  taken  as  the  basis  upon  which  to  compute  the 
compensation  of  such  employe. 

Section  13.  Conditions  Varying  Compensation.  Par.  (a).  If  it 
shall  be  clearly  established  that  the  injuries,  death,  or  disability,  were 
due  in  whole  or  in  part  to  the  employe's  previous  injuries,  sickness, 
disease,  physical  ailments  or  deficiencies,  age,  or  infirmity,  then  and  to 
that  extent  only  the  compensation  herein  allowed  shall  be  correspond- 
ingly reduced;  and,  if  the  employe  or  a  beneficiary  under  this  Code, 
shall  clearly  establish  that  the  injured  person  was  a  minor  of  such  age 
and  experience  when  injured  that  under  natural  conditions,  an  increase 
in  wages  might  be  expected,  this  fact  may  be  considered  in  arriving 
at  his  reasonable  wage,  to  conform  to  the  spirit  of  this  Code. 

Par.  (b).  The  compensation  awarded  shall  never  be  vested  except 
subject  to  such  changes  as  the  provisions  of  this  Code  allow. 

3.       MODE  OF  claiming  COMPENSATION. 

Section  14.  Employes*  Actual  Knowledge.  If  it  be  found  as  a  fact 
by  the  State  Board  of  Compensation  Awards  that  the  employer,  or  his 
authorized  agent,  had  actual  knowledge  of  the  occurrence  of  the  in- 
jur\',  the  notice  provided  for  under  section  15  shall  not  be  essential. 

SEcriON  15.  Time  of  Notice.  Unless  the  employer,  or  his  author- 
ized agent,  shall  have  actual  knowledge  of  the  occurrence  of  the  injury 
or  unless  the  employe  shall  give  notice  thereof  to  the  employer'  within 
five  days  of  the  occurrence  of  the  injury,  and  if  notice  is  not  given  as 
herein  specified,  no  compensation  shall  be  allowed  unless  said  employes 
shall  show  that  his  failure  to  give  prior  notice  was  due  to  his  actual 
inability  to  serve  such  notice  or  have  such  notice  served. 

Section  16.  Service  of  Notice.  The  notice  may  be  served  per- 
sonally upon  the  employer,  or  upon  any  agent,  foreman  or  superior  ser- 
vant of  the  employer,  or  by  sending  through  the  mail  to  the  employer, 
foreman  or  superior  servant  of  the  employer  at  the  last  known  place  of 


Ijfcviii  RfiPORT  OF   THE 

business  or  in  lieu  thereof  his  residence,  and  may  be  in  substantially  the 
following  form : 


NOTICE  TO  EMPLOYER  OF  PERSONAL  INJURY  RECEIVED. 

You  are  hereby  notified  that  a  personal  injury  was  received  

(Place)  ,  at  the  job  of 

(kind  of  w^ork)    ,  at  or  about ' 

(day  of) 19. . . .  and  that  compensation  v\*ill  be  claimed 

therefor. 

Section  17.  Joint  Medical  Examination.  Par.  (a),  After  an  in- 
jury to  an  employe,  tlie  employer  shall  call  a  physician  to  render  the 
first  aid  to  that  injured  employe. 

Par.  (b).  If  the  employe  requests,  lie  shall  be  entitled  to  have  a 
physician  of  his  own  selection  present  at  some  reasonable  time  to  par- 
ticipate in  some  examination. 

Par.  (c).  Fxcept  as  provided  herein  in  this  Code,  there  shall  be 
no  other  disqualification  or  privilege  preventing  the  testimony  of  a 
physician  who  actually  makes  an  examination. 

Far.  (d).  Unless  there  has  been  a  reasonable  opportunity  there- 
after, for  such  physician  selected  by  the  employe  to  participate  in  the 
examination  in  the  presence  of  the  physician  selected  by  the  employer, 
the  physician  selected  by  the  employer  shall  not  be  permitted  afterwards 
to  give  evidence  of  the  condition  of  tb.c  employe  in  a  dispute  as  to  the 
injury. 

Section  itS.  Exempt  and  not  Assirjnable.  Claims  or  payments  due 
under  this  Code  shall  not  be  assignable,  and  shall  be  exempt  from  all 
claims  of  creditors  and  from  levy,  executi(Mi  or  attachment. 

Section  19.  A  Statk  Board  of  CoMriAsATiox  Awards  is  hereby 
created  to  be  composed  of  five  comniissiDiiors  or  members;  not  more 
than   three  of  wdiich  at  any  one  time  shall  be  members  of  the  same 

political  party.     Within  sixty  days  after  the  day  of  -, 

19 — ,  the  Governor  shall,  by  and  with  the  advice  and  consent  of  the 
Senate,  appoint  such  commissioners,  but  no  commissioner  so  appointed 
by  the  Governor  shall  be  qualified  to  act  until  confirmed  by  the  Senate, 
unlc>=;  aTr^ointcd  durinc:  the  ach'^uninieiit  of  the  Senate. 

The  said  coinniissi(^ners  shall  be  a])]M)intcd  for  such  terms  so  tliat 
the  term  of  one  of  thcni  shall  expire  on  tlie  first  Monday  in  January. 

,   and  of   the   first    Monday  of   January   of   each  of   the    following 

four  years;  and  at  the  expiration  of  the  term  of  each,  his  successor 
shall  be  appointed  for  a  term  of  five  years;  so  that  always  the  term  of 
one  nicmhcr  of  the  said  I>oarfl  of  Awards  shall  expire  on  the  first 
Monday  of  January  of  each  year.  Each  commissioner  so  appointed 
shall  hf^l  1  his  office  until  hi^  successor  is  appointed  and  qualified.     Any 
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vacancy  shall  be  filled  by  appointment  of  the  Governor  for  the  unex- 
pired term,  subject  to  confirmation  by  the  Senate ;  but  any  such  appoint- 
ment shall  bc^n  full  force  until  acted  upon  by  the  Senate. 

(a)  The  governor  may  at  any  time  remove  any  of  said  commission- 
ers for  any  inefficiency,  neglect  of  duty  or- malfeasance  in  office.  Before 
such  removal  he  shall  give  such  commissioner  a  co^y  of  the  charges 
against  him,  and  shall  hx  a  time  when  he  can  be  heard  in  his  own  de- 
fense, which  shall  not  be  les§  than  ten  days  thereafter,  and  said  hearing 
shall  be  open  to  the  pqblic.  If  such  commissioner  be  removed,  the  gover- 
nor shall  file  in  the  office  of  the  Secretary  of  State  a  complete  statement 
of  all  charges  made  against  such  commissioner,  and  his  findings  thereon, 
with  a  record  of  the  proceeding. 

(b)  No  commissioner,  nor  the  secretary  of  said  board,  shall  hold 
any  other  office  or  position  of  profit,  or  pursue  any  other  business  or 
vocation,  or  serve  on  or  under  any  committee  of  any  political  party,  but 
shall  devote  his  entire  time  to  the  duties  of  his  office  as  a  member  of  said 
hoard. 

(c)  Before  entering  upon  the  duties  of  hjs  office  each  of  sai.l  com- 
missioners shall  take  and  subscribe  the  constitutional  oatii  of  office  and 
shall  give  a  bond  with  sureties  apj)rovcd  by  the  governor  in  favor  of  the 
state  of  Ohio,  in  the  |:cnal  sum  of  Ten  Thousand  ($10,000.00)  Dollars, 
conditional  for  the  faithful  discharge  of  his  duties  as  a  member  of  said 
board. 

In  case  of  misconduct  in  office  by  any  commissioner  causing  pecuni- 
ary injury  to  the  insurance  fund  to  be  administered  by  said  board,  the 
said  bond  may  be  sued  upon  by  the  Attorney  General  at  tlie  direction  of 
the  governor,  in  the  proper  court  of  Franklin  County,  Ohio,  and  any  re- 
covery on  said  bond  shall  be  paid  into  the  said  insurance  fund. 

(d)  Each  of  the  said  commissioners  shall  receive  an  annual  salary 
of  Five  Thousand  ($5,000.00)  Dollars  payable  in  the  same  manner  and 
in  the  same  installments  as  the  salaries  of  other  state  officers  are  paid, 
but  payable  out  of  the  special  fund  hereinafter  provided  for. 

(e)  The  said  commissioners  appointed  under  this  code  shall  within 
twenty  days  after  their  appointment  and  qualification,  meet  at  the  State 
Capitol  and  organize  by  electing  one  of  their  numl)'er  chairman  who  shall 
serve  until  the  next  succeeding  Afonday  in  January  anrl  within  tliirty 
days  prior  to  the  second  Monday  in  January  in  each  year  after  their 
organization  the  said  commissioners  shall  elect  a  chairman  to  serve  for 
one  year  and  until  his  successor  is  elected.  A  majority  of  such  commis- 
sioners shall  constitute  a  quorum  to  transact  business  and  any  two  of 
said  commissioners,  may  make  an  award  of  compensation  under  tlie  pro- 
visions of  this  code;  but  such  award  shall  always  be  subject  to  revision  by 
the  action  of  a  majority  of  the  board. 

(f)     Said  commissioners  shall  appoint  a  secretary  of  said  board  at 
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a  salary  of  not  more  than  Twenty-five  Hundred  ($2,500.00)  Dollars  per 
annum,  and  may  appoint  not  more  than  three  (3)  clerks,  two  (2)  of 
whom  shall  receive  an  annual  salary  not  exceeding  ^ne  Thousand  - 
($1,000.00)  Dollars  each,  and  one  of  whom  shall  be  an  expert  steno- 
grapher and  receive  an  annual  salary  not  exceeding  Twelve  Hundred 
($1,200.00)  Dollars;  and  may  employ  such  other  expert  inspectors  and 
adjustors  as  the  business  of  the  said  board  may  render  necessary,  and  fix 
their  compensation;  but  such  appointments  and  compensations  before 
becoming  effectual  shall  be  approved  by  the  governor. 

(g)  The  secretary  shall  take  and  subscribe  to  an  oath  similar  to 
that  of  the  commissioners,  and  shall  keep  full  and  correct  records  of  the 
transactions  and  proceedings  of  the  board,  and  of  all  awards  of  compen- 
sation made  by  the  board,  or  by  any  two  of  its  members,  giving  the  date 
and  amount  of  the  award,  the  name  and  address  of  the  beneficiary,  the 
name  of  his  employer,  the  cause  and  nature  of  his  injury. 

(h)  The  said  commissioners  shall  be  known  collectively  as  the 
State  Board  of  Compensation  Awards  of  Ohio,  and  in  that  name 
may  sue  and  be  sued.  It  shall  have  a  seal  with  its  name  and  such  other 
design  engraved  thereon  as  the  said  board  may  prescribe,  by  which  it 
shall  authenticate  its  proceedings,  and  of  which  the  courts  shall  take  ju- 
dicial notice. 

•  ( i )  i  he  said  board  shall  keep  its  office  at  the  State  Capitol,  and 
shall  Ic  jirovided  by  the  Adjutant  General  with  suitable  room  or  rooms, 
necessary  office  furniture,  su])])lies  and  equipment,  and  all  necessary 
expenses  shall  l;e  audited  as  other  state  expenses  are  audited  and  paid, 
hut  out  of  the  special  fund  hereinafter  created.  The  said  board  shall 
hoi  1  daily  sessions  at  its  said  office  for  the  transaction  of  business;  but 
it.  or  any  two  of  its  members,  may  hold  sessions  at  any  place  other  than 
tl:e  Caj  irol  when  the  necessity  of  the  business  of  said  Board  seems  to 
rcfjuire  it. 

(j)  The  salaries  of  said  commissioners,  the  compensation  of  their 
secretary,  clerks  and  other  employes,  together  with  the  actual  necessary 
expenses  incident  to  the  administration  of  the  insurance  fund  hereby 
j)rovi(le(l,  shall  be  paid  out  of  the  special  fund  hereinafter  referred  to. 

( k  )  Tlie  commissioners  shall  have  power  to  adopt  and  pubHsh 
rules  governing  its  i)roceedings  and  to  regulate  the  mode  and  manner  of 
all  investigations  and  hearings  before  it,  and  the  form  in  which  applica- 
tions for  compensation  shall  be  made  and  the  form  of  reports  to  be  re- 
quired from  the  employer,  from  the  examining  physician,  and  the  mode 
in  which  payment  shall  be  made,  and,  generally,  regulating  the  conduct 
of  business  before  it:  such  rules  to  be  approved  by  the  governor  andnot 
to  be  inconsistent  with  the  provisions  of  this  code;  but  the  payinent  of 
award<^  shall  be  made  by  draft  signed  by  any  two  members  of  the  com- 
mission  payable  to  the  order  of   the  beneficiary  and  drawn  upon  the 
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State  Treasury  so  that  such  draft  may  be  cashed  at  the  local  bank  of  the 
beneficiary. 

(1)  No  member  of  said  Board  shall  participate  in  the  consideration 
of  any  claim  for  compensation  by  any  person  of  whom  he  i.s  a  creditor, 
or  to  whom  he  is  related  either  by  blood  or  marriage,  or  where  he  is 
otherwise  personally  interested  in  the  matter. 

Section  20.  The  said  State  Board  of  Compensation  Awards  shall 
have  entire  jurisdiction  of  the  disbursement  of  the  insurance  fund  pro- 
vided for  in  this  Code,  and  of  determinin^j^  the  validity  of  all  applications 
for  compensation  out  of  said  fund,  and  of  fixing  the  amount  of  the  aw^ard 
in  each  instance;  but  so  long  as  the  award  or  any  part  of  it  remains 
unpaid  their  jurisdiction  as  to  the  amount  of  such  award  and  as  to  the 
person  in  any  particular  class  of  beneficiaries  to  which  the  same  shall 
be  payable  shall  be  continuing  so  that  they  may  have  power  to  make 
such  changes  therein  as  the  circumstances  may  warrant,  and  as  right 
and  justice  ma>^ require. 

Section  21.  The  said  State  Board  of  Awards  shall  appoint  one 
or  more  competent  experienced  physicians  in  each  county  who  shall 
represent  the  Board  in  that  county,  all  such  appointments  to  be  during 
the  pleasure  of  the  Board.  Such  resident  physician  shall  receive  from 
the  employer  or  from  the  injured  employe  prompt  notice  of  the  occur- 
rence of  any  injury  for  which  compensation  is  intended  to  be  claimed; 
and  it  shall  be  his  duty  forthwith  to  examine  the  injured  party  and  to 
obtain  from  liim,  if  he  is  in  condition  to  make  it,  a  statement  of  the 
cause  of  the  accident,  and  to  render  to  said  injured  party  the  first  aid 
if  the  said  injured  party  desires  it. 

It  shall  further  be  the  duty  of  said  physician  to  obtain  from  the 
employer  at  once  a  statement  under  oath  showing  whether  the  injured' 
person  was  at  the  time  in  his  employ,  the  rate  of  weekly  wages  he  was 
receiving  at  the  time  of  his  injury,  any  facts  or  circumstances  making 
an  increase  or  decrease  in  such  wages  probable,  and  the  cause  of  the 
injury.  The  said  physician  shall  forw-ard  promptly  to  the  said  Board  of 
Awards  such  report,  together  with  his  own  report  of  the  nature  and 
extent  of  the  injuries,  including  the  statement  made  to  him  by  the  in- 
jured party,  and  an  application  signed  by  or  on  behalf  of  the  injured 
party  for  compensation  in  such  form  as  said  board  shall  prescribe.  For 
each  case  so  examined,  and  reported  upon,  said  physician  shall  receive 
a  fee  of  $3.00.  payable  out  of  the  expense  fund  of  said  board. 

Upon  receipt  of  such  report  the  said  board,  or  any  two  of  its  mem- 
bers, shall  with  all  reasonable  promptness  consider  the  said  application, 
make  an  award  thereon,  first  if  they  deem  it  necessary  making  further 
investigation  thereof  or  calHng  fpr  further  reports  in  regard  thereto; 
and  when  said  award  is  made  prompt  notice  of  the  sam^:  shall  at  once 
be  given  in  writing  to  the  employer  and  to  the  employe.     Tt  within  five 
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days  thereafter  either  of  the  said  parties  protest  to  the  said  board 
against  the  said  award  the  board  shall  give  the  protesting  party  rea- 
sonable opportunity  to  make  further  showing  to  it  in  regard  to  the 
claim.  If  no  such  protest  is  filed  the  board  shall  issue  its  warrant  on 
the  State  Treasurer  in  favor  of  the  injured  party  for  the  amount  of 
said  award  or  for  the  amount  of  the  first  installment  thereof,  and  for- 
ward the  same  promptly  to  the  party  entitled  thereto,  and  all  subse^ 
quent  installments  of  the  award  shall  be  paid  in  like  manner. 

The  same  course  shall  be  followed  so  far  as  the  same  is  applicable 
in  case  of  injuries  causing  death;  but  in  such  case  the  physician  repre- 
senting the  said  Board  of  Awards  shall  make  diligent  inquiry  and  in- 
clude in  his  report  a  statement  as  to  who,  if  any,  were  the  dependents 
of  the  deceased  employ^  at  the  time  of  his  death. 

Section  22.  Par.  (a).  In  case  the  final  action  of  the  State  Board 
denies  the  right  of  the  claimant  to  participate  at  all  in  the  insurance 
fund  on  the  ground  that  the  injury  was  self-inflicted,  or  on  the  ground 
that  the  accident  did  not  arise  in  the  course  of  the  employment,  or 
upon  any  other  ground  going  to  the  basis  of  the  claimant's  right,  then 
the  claimant  within  thirty  (30)  days  after  notice  of  the  final  action  of 
the  State  Board  may,  by  filing  his  appeal  in  the  common  pleas  court  of 
his  county,  be  entitled  to  a  trial  in  the  ordinary  way,  and  be  entitled 
to  a  jury  if  he  deyiands  it.  In  such  a  proceeding  the  prosecuting  at- 
torney of  the  county,  without  additional  compensation,  shall  represent 
the  State  Board  of  Awards,  and  he  shall  be  notified  by  the  clerk  forthwith 
of  the  filing  of  such  appeal. 

Within  thirty  (30)  days  after  filing  his  appeal  the  appellant  shall 
file  a  petition  in  the  ordinary  form  against  the  said  Board  of  Awards 
as  defendant,  and  further  pleadings  shall  be  had  in  said  cause  accord- 
ing to  the  rules  of  civil  procedure,  and  the  court,  or  the  jury,  under 
the  instruction  of  the  court,  if  a  jury  is  demanded,  shall  determine  the 
right  of  the  claimant;  and,  if  they  determine  the  right  in  his  favor,  shall 
fix  his  compensation  within  the  limits  and  under  the  rules  prescribed  in 
this  Code ;  and  any  final  judgment  so  obtained  shall  be  paid  by  the  State 
Board  of  Awards  out  of  the  insurance  fund  in  the  same  manner  as 
awards  of  the  board  itself  are  paid. 

The  costs  of  said  proceedirig,  including  a  reasonable  attorney  fee 
to  the  claimant's  attorney  to  be  fixed  by  the  trial  judge,  shall  be  taxed 
against  the  unsuccessful  party.  Either  party  shall  have  the  right  to 
prosecute  error  as  in  the  ordinary  civil  cases. 

Par.  (b).  It  is  further  provided  that  each  employer  as  defined 
herein,  shall  pay,  on  or  before  January  i,  191 2,  and  annually  each  year 
thereafter  as  herein  provided,  into  the  State  Insurance  Fund  the  pre- 
miums of  liability  risk  and  classes  of  employments  as  published  by  the 
state  actuary  as  herein  provided.     The  said  employers  shall  make  said 


employers'  liability  commission.  Ixxiii 

payments  to  the  county  treasury  of  the  county  in  which  he  resides  or 
is  conducting  his  business,  and  each  county  treasurer  shall  on  or  before 
January  i,  1912,  and  annually  each  year  thereafter,  remit  all  monies 
received  as  such  premiums  to  the  State  Treasurer,  who  shall  credit  the 
same  to  the  State  Liability  Insurance  Fund.  Each  employer,  when  he 
has  paid  such  premiums,  shall  file  a  statement  showing  fhe  amounts 
of  his  nx)nthly  payroll,  and  the  monthly  average  number  of  the  employes 
employed  by  said  employer  during  the  previous  six  (6)  months,  and  any 
matter  which  the  state  actuary  may  require  as  necessary  for  the  proper 
determination  of  tlie  table  of  premiums  of  risks,  with  the  county  treas- 
urer to  whom  he  has  paid  such  premiums  and  duplicate  thereof  with 
the  state  actuary.  The  same  to  be  verified  by  an  affidavit  by  the  em- 
ployer, manager,  or  superior  officer  of  said  employer. 

The  County  Treasurer  on  the  receipt  of  the  payment  of  the  pre- 
miums paid  as  herein  provided,  shall  give  to  each  employer  a  receipt 
showing  the  amount  of  premiums  paid  by  said  employer.  Said  em- 
ployer shall  post  copies  of  said  receipt  in  conspicuous  places  about  his 
place  or  places  of  biisiness,  and  the  same  when  so  posted  shall  constitute 
sufficient  notice  to  his  employes. 

Par.  (c).  Any  employer  amenable  to  this  Act  who  fails  to  pay  his 
premium  within  the  time  set  forth  above,  shall  not  be  protected  or  be 
entitled  to  the  benefit  of  the  provisions  of  this  Act  from  the  end  of  the 
last  premium  period. 

Par.  (d).  No  award  shall  be  made  by  the  State  Board  of  Com- 
pensation Aw-ards  and  no  compensation  shall  be  payable  out  of  the  State 
Insurance  Fund  unless  the  loss  of  earning  power  shall  exceed  five  (5) 
per  cent. 

Par.  (e).  Basis  of  Estimated  Premium.  If  a  single  establishment 
of  work  comprises  several  occupations  listed  in  this  section  in  different 
risk  classes,  the  premium  shall  be  computed  according  to  the  payroll 
of  each  occupation  if  clearly  separable;  otherwise  an  average  rate 
of  premiums  shall  be  charged  for  the  entire  establishment,  taking  into 
consideration  the  number  of  employes  and  the  relative  hazards.  In  com- 
puting the  payrolls  the  entire  compensation  received  by  every  working- 
man  shall  be  included,  whether  it  be  in  the  form  of  salary,  wage,  piece- 
work, overtime,  or  an  allowance  in  the  way  of  profit  sharing,  premiums, 
or  otherwise  and  whether  payable  in  money,  board  or  otherwise. 

Par.  (f).  There  is  hereby  granted  to  the  State  Board  of  Com- 
pensation Awards  and  to  all  persons  vested  herein  with  rights,  powers, 
or  obligations,  such  further  powers  as  may  be  necessary  and  proper  to 
carry  out  the  purpose  of  this  Code  and  are  not  inconsistent  with  the 
fundamental  laws. 

Section  23.  Par.  (a).  For  the  purpose  of  providing  a  fund  for 
the   payment   of   the   expenses   for   administering   the    insurance    fund 
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created  by  this  Code,  including  the  salaries  and  expenses  of  the  State 
Uoard  of  Compensation  Awards,  and  of  its  members,  stenographer, 
clerks  and  employes,  and  of  the  actuary  provided  for  in  this  Code,  and 
liis  employes  and  expenses,  and  to  raise  all  moneys  necessary  to  carry 
out  the  provisions  of  this  Code,  excepting  the  moneys  necessary  to  pay 
the  awards  including  costs  where  awards  are  made  in  Court  and  costs 
•  are  taxed  in  connection  therewith  against  the  said  Board,  there  shall  be 
levied  annually  a  tax  on  the  grand  list  of  taxable  property  of  the  State 
of  Ohio,  which  shall  be  collected  in  the  same  manner  as  other  State 
taxes,  and  the  proceeds  of  which  shall  constitute  "the  expense  fund  of 
the  State  Board  of  Compensation  Awards  of  Ohio".     The  rate  of  such 

levy  shall  be  

upon  each  dollar  of  valuation  of  such  taxable  property,  and  the  said 
fund  shall  be  kept  separate  by  the  Stale  Treasurer  and  shall  be  disbursed 
by  him  only  for  the  purpose  for  which  it  was  created  as  above  men- 
tioned, and  upon  warrants  signed  by  the  chairman  of  the  State  Board 
of  Awards  and  countersigned  by  its  secretary;  and  a  detailed  statement 
of  all  expenditures  from  this  fund  shall  be  kept  by  the  secretary,  which 
sliall  be  open  at  all  times  for  public  inspection. 

Section  24.  Annually  on  or  before  the  first  day  of  January,  1913, 
the  State  Board  of  Compensation  Awards  under  the  oath  of  its  chair- 
man and  secretary  shall  make  a  report  to  the  General  Assembly,  which 
shall  include  a  statemept  of  the  number  of  awards  made  by  it  and  a 
general  statement  of  the  causes  of  the  accidents  leading  to  the  injuries 
for  which  awards  were  made,  a  detailed  statement  of  the  disbursements 
from  the  expense  fund,  and  the  condition  of  its  respective  funds,  to- 
gether with  any  other  matters  which  the  said  State  Board  deems  it 
proper  to  call  to  the  attention  of  the  General  Assembly,  including  any 
recommendations  it  may  have  to  make  to  the  General  Assembly  in  the 
premises. 

Section  25.  Time  of  Hearing.  The  time  for  a  hearing  upon  the 
merits  of  a  claim  for  compensation  shall  not  be  less  than  ten  days,  and 
upon  other  matters  not  less  than  five  days,  after  notice  given,  unless 
as  to  such  other  matters  the  Board  shall  shorten  the  time  by  order. 

Section  26.  Pleadings.  No  formal  or  written  pleadings  shall  be 
required  in  the  hearing  of  any  controversy  arising  under  this  Code. 

Section  2/.  Rules  of  Evidence.  The  State  Board  of  Compensation 
Awards  shall  not  be  bound  by  the  usual  common  law  or  statutory  rules 
of  evidence  or  by  any  technical  or  formal  rules  of  procedure,  other  than 
as  herein  provided;  but  may  make  the  investigation  in  such  manner  as 
in  their  judgment,  is  best  calculated  to  ascertain  the  substantial  rights 
of  the  parties  and  to  carry  out  justly  the  spirit  of  this  Codf. 

Section  28.  Pozirr  of  Inspection,  Subpoena  and  Oath.  The  State 
Hoard  of  Compensation  Awards  shall  have  the  power: 


employers'  liability  commission.  Ixxr 

Par.  (aj.  To  inspect  or  cause  to  be  inspected  the  premises  where 
the  injury  occurred  ; 

Par.  (b).  To  require  any  books  or  papers,  tools  or  other  movable 
chattels,  as  pertain  to  any  injury  to  the  employe  of  the  owner  of  said 
tools,  books,  papers  or  other  movable  chattels ; 

Par.  (c).  To  require  any  employe  claiming  compensation  to  be 
physically  examined  by  a  physician  appointed  by  said  Board; 

Par.  (d).  To  issue  subpoenas  to  compel  the  attendance  of  witnesses, 
and  the  production  of  tools,  books,  papers,  records  or  chattels  described 
in  par.  (b). 

Par.  (e).     To  administer  oaths. 

Sectio.v  29.  Award  to  be  conclusive  except  as  provided  in  Sec- 
tion 22.  The  findings  and  awards  made  hereunder  shall  be  conclusive 
unless  reopened  or  set  aside  by  the  State  Board  of  Compensation  Awards. 

Sk(tiun  30.  ^  Par.  (a).  The  office  of  Stale  Liability  Actuary  is 
hereby  createrl  and  within  thirty  (30)  days  after  the  passage  of  this  Code, 
a  State  Actuary,  of  well  known  ability  and  reputation  in  determining 
Liability  Insurance  risks  of  employments  in  the  conduct  of  the  industries 
and  commerce  of  the  State,  shall  be  appointed  by  the  Governor. 

Par.  (b).  His  duties  shall  be  to  classify  tlie  employments  coming 
v.itliin  the  province  of  this  Code  with  respect  to  their  degree  of  hazard 
and  to  determine  the  risks  of  different  classes  of  employments,  and  fix 
the  rates  of  premiums  of  the  risks  of  the  same,  based  upon  the  total  pay- 
roll and  number  of  employes  in  each  of  said  classes  of  employments. 
sufficiently  large  to  pay  each  employers  proportion  of  the  compensations 
provided  by  this  Code,  and  to  create  a  surplus  sufficiently  large  to 
guarantee  the  solvency  of  said  State  Insurance  Fund  from  year  to  year. 

4.       STATE    .\CTrARV. 

Par.  (c).  The  State  Actuary  shall  cause  to  be  imblished  from  year 
to^ear,  on  the  first  day  of  October,  191 1  (and  annually  each  first  day  of 
October  thereafter),  the  table  of  risks  applicable  to  employments  covered 
by  this  Code  for  the  year  beginning  January  i,  19 12.  and  annually  on 
the  first  day  of  January  thereafter. 

Par.  (d).  The  application  of  this  Code  as  between  emi)loyers  and 
employes  shall  date  from  and  include  the  first  day  of  January,  191 2. 
The  payment  for  the  year  19 12  and  each  succeeding  year  shall  be  made 
prior  to  the  day  last  mentioned  and  shall  be  preliminarily  collected  upon 
the  payroll  of  the  last  preceding  six  months  of  operation.  At  tiie  end 
of  each  year  an  adjustment  of  accounts  shall  be  made  upon  the  basi=; 
of  the  actual  payroll.  Any  shortage  shall  be  made  good  on  or  before 
February  first  following  any  adjustment,  and  any  overpayment  shall  be 
credited  on  the  premium  due  and  payable  for  the  succeeding  year.  Any 
employer  who  shall  enter  into  business  at  any  intermediate  day  shall 
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make  his  payment  for  the  initial  year  or  portion  thereof  before  com- 
mencing operation;  the  amount  shall  be  calculated  upon  his  estimated 
payroll,  an  adjustment  shall  be  made  on  or  before  February  first  of  the 
following  year  in  the  manner  above  provided.  It  shall  be  descretionary 
with  the  State  Board  of  Compensation  Awards  to  permit  an  annual  pay- 
ilient  to  be  made  in  semi-annual  installments. 

Par.  (e).  It  is  further  provided  that  the  State  Actuary  appointed 
by  the  governor,  as  herein  provided  shall  be  removable  by  the  governor 
but  shall  not  be  removed  from  his  office  except  for  cause  and  in  case  of 
ihe  removal  for  good  cause  shown,  death  or  resignation  of  the  State 
Actuary,  the  vacancy  thus  created  shall  be  filled  by  appointment  by  the 
governor. 

Par.  (f ).  Each  employer  as  defined  in  Sections  2  and  3  of  this  code, 
is  authorized  to  deduct  from  the  total  payroll  of  his  employes  one-fourth 
(l)  of  the  premium  required  by  this  code  to  be  paid  by  him  for  any 
premium  period  and  to  apportion  the  same  amongst  his  several  em- 
ployes in  proportion  to  the  payroll  of  each  employe.  Each  eniployer 
aforesaid  shall  give  a  receipt  to  each  employe  showing  the  amount  which 
has  been  deducted  from  the  wages  of  said  employe  and  paid  by  him  into 
the  State  Insurance  Fund. 

Par.  (g).  Penalty  for  Misrepresentation  as  to  Payroll.  Any  em- 
ployer who  shall  misrepresent  to  the  department  the  amount  of  payroll 
upon  which  the  premium  under  this  code  is  based  shall  be  liable  to  the 
State  Insurance  Fund  in  ten  times  the  amount  of  the  difference  in 
premium  paid  and  the  amount  the  employer  should  have  paid.  Any 
employer  who  shall  misrepresent  to  the  department  the  amount  of  con- 
tribution due  from  him  to,  or  collected  by  him  for,  the  State  Insurance 
Fund  shall  be  liable  to  the  state  in  ten  times  the  amount  attempted  to  be 
concealed  or  withheld  by  such  misrepresentation.  The  liability  to  the 
State  Insurance  Fund  under  this  Section  shall  be  enforced  in  a  civil  ac- 
tion in  the  name  of  the  State  Insurance  Fund.  AH  sums  collected  im- 
der  this  section  shall  be  paid  into  the  State  Insurance  Fund  in  propor- 
tion to  th(5  interest  of  each  or  either  therein. 

Par.  (h).    The  State  Actuary's  salary  shall  not  exceed  $ 

per  annum  and  traveling  expenses  not  to  exceed  $ and  he 

shall  appoint,  subject  to  the  approval  of  the  governor,  necessary  as- 
sistants, and  the  salary  of  each  assistant  shall  not  exceed  $ 

per  annum  and  traveling  expenses,  not  to  exceed  $ . 

q.       STATE   INSURANCE   FUND. 

Section  31.  Par.  (a).  The  treasurer  of  the  state  of  Ohio  shall  be 
the  custodian  of  the  State  Insurance  Fund  created  by  this  code;  said 
treasurer  shall,  at  the  time  this  code  takes  effect,  or  at  the  time  he  as- 
sumes the  duties  of  his  office  after  being  elected,  give  a  separate  bcmd 
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with  sufficient  sureties  approved  by  the  governor  to  guarantee  the. in- 
tegrity of  said  Insurance  Fund. 

Par.  (b).  The  State  Treasurer  shall  invest  quarterly,  each  year, 
any  surplus  monies  of  the  State  Board  of  Compensation  Awards  in 
County,  City  and  School  Bonds  of  the  State  of  Ohio,  the  legality  of  the 
issue  of  which  has  been  approved  by  the  Attorney  General,  and  the  ac- 
cunmlated  interest  on  said  investment  shall  be  credited  by  the  State 
Treasurer  to  the  State  Insurance  Fund  created  by  this  code. 

Section  32.  Words  and  Phrases.  Par.  (a)  The  term  "Em- 
ployer" as  used  herein,  shall  include  every  person  employing  another  to 
perform  a  service  such  as  comes  within  this  code,  and  shall  mean  any 
person  or  corporation  or  co-partnership,  or  association  or  group  of  per- 
sons, association  or  corporations,  and  their  successors  or  legal  repre- 
sentatives after  death,  and  shall  include  State,  County,  City,  Incorporated 
Town  or  Village,  School  District  and  other  public  employers. 

Par.  (b).  The  term  "Employees"  shall  include  all  persons  employed 
to  work  in  employments  defined  in  this  code. 

Par.  (c).  The  term  "Dependent"  shall  mean  a  person  receiving 
an<.l  using  for  necessary  support  a  part  of  the  employes'  wage  or  of  the 
proceeds  obtained  by  the  employe  with  such  wage. 

Section  33.  Intervening  Period.  Until  this  code  shall  take  effect 
no  right  of  any  employe  or  dependent  to  recover  against  the  employer 
or  any  other  person  for  injuries  shall  be  in  any  way  affected  hereby ;  and 
this  code  shall  not  apply  to  injuries  incurred  before  that  date. 

Section  34.  An  emergency  for  the  preservation  of  the  public 
peace,  health  and  safety  is  hereby  declared  to  exist,  and  this  Code  shall 
take  effect  on  the  first  day  of  January,  19 12. 

James  Harrington  Boyd,  Chairman. 
Geo.  W.  Perks,  Vice-Chairman. 
W.  J.  RoHR,  Secretary.  • 

T.  P.  Smith. 
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.The  chairman  of  the  commission  in  signing  the  report  of  the  com- 
mission approves  all  of  the  provisions  and  principles  contained  in  the 
Employe's  Compensation  Code,  recommended  by  the  commission,  except- 
ing the  provisions  creating  the  State  Board  of  Compensation  Awards, 
on  the  grounds  that  a  single  State  Board  of  Awards  selected  and  per- 
petuated by  appointment  by  a  single  man  is  bureaucratic,  while  the 
beneficiaries  insured  will  number  upwards  of  2,000,000  citizens  of  Ohio. 
Such  a  board  would  be  subject  to  political  manipulation  and  out  of  tench 
with  local  interests.  It  would  create  unnecessarily  a  large  number  of  new- 
offices,  whereas  it  will  take  away  from  the  common  pleas  courts  much 
of  the  work  done  by  them,  whose  judges  are  equipped  by  training  and 
provided  with  salaries  for  doing  similar  work,  and  are  elected  by  the 
citizens  of  their  respective  districts. 

James  Harrington  Boyd. 

On  account  of  the  concessions  made  by  the  majority  members  of 
this  commission,  namely,  that  the  employes  should  be  compensated  for 
so  long  as  total  disability  lasts,  and  the  maximum  amount  of  compensa- 
tion in  permanent  partial*  disability  and  death  should  be  four  hundred 
(?40o)  dollars  more  than  agreed  at  the  Chicago  conference,  and  the 
waiting  period  be  only  one-half  of  that  decided  by  the  Chicago  confer- 
ence and  the  minimum  and  maximum  weekly  allowance  be  raised 
from  $4  to  $5  and  from  $10  to  $12,  also,  that  the  employe  be  given  the 
right  of  appeal  in  event  he  is  denied  any  compensation  by  the  State  Board 
of  Compensation  Aw^ards,  I  have  signed  my  name  to  this  Code,  without 
any  exceptions. 

W.  J.  ROHR. 

SUPPLEMENTAL   REPORT. 

The  Employer's  Liability  Commission  of  Ohio  will  make  a  Supple- 
mentary Report  in  the  first  part  of  March,  191 1,  to  the  79th  General 
Assembly  on  the  Xon- fatal  Accidents  of  Cuyahoga  County,  Ohio,  for  the 
period  1905-1010,  the  results  of  the  investigations  of  the  experts,  E. 
E.  Watson,  investigator  in  chief,  VVm.  P.  Harms  and  Wm.  Peacock. 

James  Harrington   Boyd,  Chairman, 
Gkorge  VV.   Perks,   Vice-Chairman, 
\V.  J.  RoiiR,  Secretary. 
I.    1\  Smith. 
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A  BRIEF  RESUME  OF   LEGAL  QUESTIONS 

INVOLVED. 

L\  AX  ACT  WHICH  PROVIDES  FOR  THE  COMPENSATION  OF  THE 
IMPAIRMENT  OF  THE  EARNING  POWER  OF  A  WORKMAN  OC- 
CURRING IN  THE  DUE  COURSE  OF  HIS  EMPLOYMENT. 


STATE  insurancp:. 

\\y  James  Harrington  Boyd,  Ghairman. 

The  Legal  Statute  and  Constitutionality  of : 

I.  Workmen's  Compensation  Act  applicable  to  a  class  of  hazardous  employ- 
ments— the  injured  employee  having  the  right  to  choose  to  accept  the  compen- 
sation provided  by  the  act  or  to  sue  at  law,  without  regard  to  the  negligence  of 
the  employer  or  employee,  excepting  the  willful  negligence  of  either. 

II.  An  act  which  provides  for  a  reasonable  compensation  of  workingmen 
for  the  impairment  of  wages  arising  out  of  industrial  accidents  and  makes  it 
obligatory  upon  the  employer  to  insure  against  said  obligation  and  the  injured 
workingman  to  accept  the  compensation  provided  in  the  act,  without  regard  to 
negligence  on  the  part  of  either,  excepting  for  willful  negligence. 

1.  LEGAL  STATUS  OF  THE  NEW  YORK  ACT.  . 

The  Employers'  Liability  Commission  of  New  York  State  cited  the  fol- 
lowing summary  of  authorities  in.  its  report  of  March  10,  1910,  to  sustain  their 
recommendation,  to  the  legislature  of  New  York  State,  of  the  enactment  of  the 
compensation  act  which  is  now  a  statute  of  that  state  and  the  text  of  whicli  is 
given  in  Appendix  III,  p  33. 

Adopted  Feb.  2,  1911. 

SUMMARY  OF  THE  DECISIONS. 

1.  A  statute  is  not  necessarily  unconstitutional  because  it  places  an  absolute 
or  insurer's  liability  upon  persons  engaged  in  certain  occupations.  Bertholf  v. 
O'Reilly,  74  N.  Y.  609;  Marvin  v.  Trout,  199  U.  S.  212;  Chicago.  R.  I.  &  Pacific 
R.  Co.  V.  Zernecke,  183  U.  S.  582;  St.  Louis  &  San  P'rancisco  Railmad  Ci».  \ 
Mathews,  165  U.  S.  I:  Jones  v.  Brim,  —  U.  S.  lf^<>.  And  sih-  Junes  v.  (Iriat 
S^>uthern  Hotel  Co.,  Se,  Feb.  370. 

2.  A  statute  is  not  unconstitutional  because  it  changes  tlio  common  law  or 
imposes  a  liability  unknown  to  the  common  law.  Bertholf  v.  O'Reilly,  74  X.  Y. 
509;  Munn  v.  Illinois,  94  U.  S.  113;  Rhodes  v.  Sperry,  lO.S  N.  Y.  223:  Adair  v. 
U.  S.,  208  U.  S.  161;  Missouri  Pacific  Railway  Co.  v.  Mackey.  127  U.  S.  20.^ 
Ivy  V.  Western  Union  Telegraph  Co.,  165  Fed.  391.  And  sec  the  lMni)].)ycr.s' 
Liability  Case,  207  U.  S.  403;  Martin  v.  Pittsburg  &  Lake  Eria  Railroad  To.. 
203  L'.  S.  2M:  St.  Louis  &  San  Francisco  Railroad  Co.  v.  M,Tthe\vs,  Hm  L'.  S  1  : 
Johnstone  v.  Fargo,  184  N.  Y.  370. 

3.  A  statute  is  n<>t  necessarily  unconstitutional  because  it  restrains  the 
libertv   f»f   contract.,     McLean   v.    State  of  Arkansas,  211    U.    .S.   .'i.lO:    Wilniin,yt«»n 
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V.  I'ulton,  2oo  U.  S.  60;  Knoxville  Iron  Co.  v.  Harrison,  183  U.  S.  13;  Holden 
V.  Hardy,  l(jy  U.  S.  366;  Vroom  v.  N.  Y.  C.  &  H.  R.  R.  Co.  129  App.  Div.  858. 
But  see  the  Employers'  Liability  Case,  207  U.  S.  463  (Dissenting  opinion  of 
Moody,  J);  Adair  v.  United  States,  208  U.  S.  161;  Lochner  v.  New  York,  198 
U.  S;  45;  Allegcyer  v.  Louisiana,  165  U.  S.  578;  Coldfield  Consolidated  Mines  Co. 
V.  Goldfield,  159  Fed.  560.  , 

4.  Provision  in  a  statute  inposing  liability  upon  employers  and  making  void 
all  contracts  between  employers  and  employees  by  which  the  latter  would  be 
deprived  of  the  benefit  of  the  statute,  docs  not  seem  to  be  unconstitutional.  Em- 
ployers' Liability  Case,  2o7  U.  S.  46;^;  Vroom  v.  N.  Y.  C.  &  H.  R.  R.  Co.  129 
App.  Div.  858;  Minnesota  Iron  Co.  v.  Kline,  199  U.  S.  503. 

5.  A  statute  is  not  unconstitutional  merely  because  it  applie's  to  large  em- 
ployers and  not  to  small  employers.  McLean  v.  Arkansas,  211  U.  S.  539;  St. 
'Louis  Consolidated  Coal  C.  \.m  Illinois,  185  U.  S.  203. 

6.  The  courts  seem  to  have  some  slight  tendency  to  recognize  the  inequality 
of  employees  with  their  employers  in  regard  to  contracts.  Knoxville  Iron  Co.  v. 
Harrison,  183  U.  S.  13;  Johnstone  v.  Fargo,  184  N.  Y.  379.  But  see  Adair  v. 
United  States,  208  U.  S.   161 ;  People  v.  Williams.  189  N.  Y.  131. 

7.  Statute  restricting  the  number  of  hours  of  labor  are  not  unconstitutional 
if  they  are  a  proper  exercise  of  the  police  power,' as  in  the  case  of  (a)  Mines— 
Holden  v.  Hardy,  169  U.  S.  366. "  (b)  Laundries — Soon  Hing  v.  Crowley,  113 
U.  S.  70.  (c)  Railways— People  v.  Phyfe,  136  N.  Y.  554.  (d)  Bakeries- 
( Contra)   Lochnew  v.  New  York,  189  U.  S.  45. 

8.  Statutes  are   not   unconstitutional   because   they  require  persons  engaged 
in   certain  occupations  to  take  out  license  if  they  are  a  proper  exercise  of  the 
police  power.     People,  etc.  v.  Warden,  etc.,  144  N.  Y.  520;  Gundling  v.  Chicago,. 
177  U.   S.  183;  Grainger- v.  Douglas   Park  Jockey  Club,  148  Fed.  513.     But  sec 
Bossetts  v.  People,  62,  N.  E.  215. 

9. '  A  contract  by  which  an  employee  exempts  his  employer  from  legal  liabil- 
ity for  injuries  sustained  is  void  as  against  public  policy.  Johnstone  v.  Fargo. 
184  N.  Y.  379. 

For  the  first  time  in  the  history  of  Jurisprudence  in  United  States,  in  Sep- 
tember 1910,  Justice  Pound  of  Buffalo,  Erie  County,  New  York  State,  passed 
upon  the  legal  status  of  a  law  which  provided  for  the  payment  to  workmen  and 
their  dependents,  in  proportion  to  the  impairment  of  the  earning  power  of  the 
workmen,  injured  in  the  due  course  of  their  employment  in  hazardous  occupa- 
tions, without  regard  to  negligence  or  fault  of  the  employer  or  employee  excepting 
where  the  fault  or  negligence  of  both  was  malicious.  Justice  Pound  has  held  that 
such  a  law  is  constitutional  and  that  it  is  wholly  within  the  police  power  of  the 
state   to  enact  such   a  law.     His  opinion   is  given  in   full   below: 

TllK  COXSTITUTIOXALITY  OF  THE  COMPENSATION  ACT  OF  NEW 
^'ORK   STATE  GIVEN  IN  APPENDIX  Til,  IS  SUSTAINED  BY  JUS- 

TI(  !<:  PorXI)  T\  THE  OPINION  CITED  BELOW: 

Sii'KKMK  Court — Special  Term. 

ERIE  COUNTY. 
SeMembcr,  1910. 

I\  irl    he*-,   plaintiff,  v.   The   South    ButTalo  Railway  Company,   defendant. 

IVTr.r.rrcr   to    defendant's   answer. 

Tl'(  mas  C   }>rrkc   for  plaintifT;  Charles  B.   Scars   for  defendant. 

POUND,  T.-  The  answer  challenges  tlie  constitutionality  of  Chapter  674, 
Laws  -9]0,  entitled   "An   Act  to  amend  the  Labor  Law  in  relation  to  workmen's 
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compensation  in  certain  dangerous  employments."  This  chapter  apphes  only  to 
workmen  engaged  in  manucl  machanical  labor  in  certain  employments  declared 
by  the  act  to  be  dangerous  by  reason  of  inherent,  necessary  or  substantially  un- 
avoidable risks  to  life  or  limb,  in  which  it  is  deemed  necessary  to  establish  a 
new  system   of   compensation    for   accidents   to   workmen.        (Sec.21o.) 

AMONG   SUCH   EMPLOVMEXTS    IS   INCLUDED: 

6,  "The  operation  on  steam  railroads  or  locomotives,  engines,  trains,  motors 
or  cars  propelled  by  gravity  of  steam,  electricity,  or  other  mechanical  power,  or 
the  construction  or  repairs  of  steam  railroad  tracks  and  roadbeds  over  which 
such  locomotives,  engines,  rains,  motors  or  cars  are  operated."     (Sec.  215.) 

Plaintiff  brings  himself  squarely  under  the  provisions  of  this  act  by  alleging 
facts  that  establish,  as  admitted  by  the  answer,  that,  while  employed  by  defend- 
ant as  a  switchman,  he  was  injured  in  the  prosecution  of  his  work,  without  neg- 
ligence on  the  part  of  the  defendant,  and  "W'itl.out  serious  or  wilful  misconduct" 
on  his  part,  but  solely  by  reason  of  a  necessary  risk  or  danger  of  his  employment, 
or  one  inherent  in  the  nature  thereof.     (Sec.  217. ) 

Prior  to  the  enactment  of  the  State  al)ove  cited  he  would  have  been  without 
renied}'.  By  virtue  of  its  provisions  he  is  entitled  to  recover  according  to  a  fixed 
scale  of  compensation,  without  establishing  that  the  employer  is  at  fault  in  any 
way.     (Sec.  219a.) 

The  plaintiff  demurrs  to  the  answer  on  the  ground  that  it  is  insufficient  in 
law  on  its  face. 

This  act  is  based  on  the  Workmen's  Compensation  Act  of  England,  and  its 
enactment  is  due  to  the  fact  that  the  common  law  afford  no  available  remedy  for 
injuries  occasioned  by  industrial  accidents  not  attributable  to  the  negligence  of 
the  employer. 

Defendant  maintains  that,  under  our  system  of  constitutional  government, 
the  incorporation  into  our  law  of  the  English  law  of  workmen's  compensation 
is  beyond  the  powers  of  the  legislature.  First,  because  the  act  in  question  de- 
prives the  defendant  of  liberty  and  property  without  due  process  of  law,  and 
denies  it  the  equal  protection  of  the  laws  in  contravention  of  the  Fourteenth 
Amendment  of  the  United  States  Constitution,  and  Article  1,  Section  6,  of  the 
constitution  of  this  state.  Second,  because  it  violates  the  right  of  trial  by  jury 
guaranteed  by  article  1.  section  2,  of  the  constitution  of  this  state.  Third,  because 
it  limits  the  amount  recoverable  in  actions  to  recover  damages  for  injuries  re- 
sulting in  death  in  contravention  of  article  1,  section  18,  of  the  constitution  of 
this  state. 

It  has  well  been  said  by  Mr.  Justice  Brown  of  the  Supreme  Court  of  the 
United  States,  writing  the  opinion  of  the  Court  of  Holden  v.  Hardy  (169  U.  S., 
366,  at  p.  387),  that  "while  the  cardinal  principles  of  justice,  are  immutable,  the 
methods  by  which  justice  is  administered  are  subject  to  constant  fluctuation,  and 
the  Constitution  of  the  United  States,  which  is  necessarily  and  to  a  large  extent 
inflexible  and  exceedingly  difficult  of  amendment  should  not  be  so  construed  as 
to  deprive  the  .states  of  the  power  to  so  amend  their  laws  as  to  make  the.n  con- 
form to  the  wishes  of  the  citizens  as  they  may  deem  best  for  the  public  welfare 
without  bringing  them  into  conflict  with  the  supreme  law  of  the  land." 

It  is  well  established  that  statutes  applicable  .solely  to  railroads  do  not  deny 
to  railroads  the  equal  protection  of  the  laws.  A  classil'ication  of  "dangerous 
employments"  for  the  purposes  of  the  act  must  be  upheld  (Missouri  R'y  v,  Mackav. 
127U'S.,205.) 

But  the  act  is  attacked  chiefly  because  it  impo-^es  liability  without  fault.  Our 
jurisprudence  offers  examples  of  legal  liability  without  fault,  and  the  deprivation 

1/ 
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ol  ^  roperty  without  fault  being  attributable  to  its  owner.  The  law  of  deodands 
was  such  an  example.  The  personification  of  the  ship  in  iparine  law  is  another. 
Other  examples  are  offered  in  the  common  law  liability  of  the  husband  for  the 
torts  of  the  wife,  or  liability  of  the  master  for  the  acts  of  his  servant.  (The 
Osceola.  189  U.  S.,  158:)    (Chicago,  R.  I.  &  P.  R'y  v.  Zernecke,  183  U.  S..  582). 

In  the  case  last  cited  a  statute  making  railroad  companies  liable  for  all 
damages  inflicted  upon  the  person  of  passengers  while  being  transported  over  its 
road,  except  in  cases  where  the  injury  arose  through  the  criminal  negligence  of 
the  person  injured,  was  upheld,  primarily  on  the  ground  that  the  railroad  com- 
pany being  a  domestic  corporation  of  Nebraska  accepted  with  its  incorporation 
the  liability  so  imposed  by  the  laws  of  the  state  and  could  not  complain  of  it. 
But  the  court  in  its  opinion  cites  with  approval  the  opinion  of  the  Supreme  Court 
of  Nebraska.  That  court  said:  "The  legislation  is  justifiable  under  the  police 
power  of  the  state,  so  it  has  been  held.  It  was  enacted  to  make  railroad  com- 
panies insurers  of  the  safe  transportation  of  their  passengers  as  they  were  of 
baggage  and  freight;  and  no  good  reason  is  suggested  why  a  railroad  company 
should  be  released  from  liability  for  injuries  received  by  a  passenger  while  being 
transported  over  its  line  while  the  corporation  must  respond  for  any  damages 
to  his  baggage  or  freight." 

The  Legislature  may  alter  or  repeal  the  common  law.  It  may  create  new 
offenses,  enlarge  the  scope  of  civil  remedies  and  foster  responsibility  for  injuries 
upon  persons  against  whom  the  common  law  gives  no  remedy.  (Bertholf  v. 
O'Reilly,  74  N.  Y.,  504.) 

It  would  seem  to  follow  that  it  might  make  those  who  employ  workmen  in 
■dangerous  callings  insurers  to  some  extent  of  the  safety  of  such  workmen.  The 
common  law  imposed  upon  the  employee  entire  responsibilities  for  injuries  arising 
out  of  the  necessary  risks  or  dangers  of  the  employment.  The  statute  before 
us  merely  shifts  such  liability  upon  the  employer.  That  the  Legislature  has  the 
power  to  deal  with  the  question  of  employers'  liability  on  a  basis  other  than  fault 
is  not  clear  beyond  peradventure,  but  every  presumption  is  in  favor  of  the  con- 
stitutionality of  the  act,  nor  do  I  find  its  constitutionality  so  doubtful  as  to  war- 
rant this  corrt  in  holding  that  such  action  is  not  within  the  constitutional  powers 
of  the  Legislature. 

I  have  examined  the  authorities  cited  by  the  lesimed  counsel  for  the  de- 
fendant. They  merely  point  out  the  shifting  character  of  the  border  line  be- 
tween statutes  which  are  upheld  by  the  court  as  being  a  legitimate  exercise  of 
the  legislative  power  to  pass  all  manner  of  necessary  and  wholesome  acts  for 
the  protection  and  well-being  of  the  public,  although  such  acts  may  interfere  with 
personal  liberty  and  the  right  to  do  what  one  will  with  his  own  and  statutes 
which  are  held  by  the  courts  to  interfere  without  warrant  with  the  privilege  of 
pursuitiij  an  ordinary  trade  or  calling,  and  therefore  to  be  unconstitutional  and 
void. 

In  the  case  of  Lockner  v.  New  York  (189  U.  S.,  45)  the  prevailing  and  dis- 
senting opinions  contain  a  full  discussion  of  the  principles  of  underlying  the 
decision  of  such  cases.  The  court  held  in  that  case  that  there  is  no  reasonable 
ground  on  the  score  of  health  for  interfering  with  the  liberty  of  the  person  or 
the  right  of  free  contract  by  determining  the  hours  of  labor  in  the  occupation  of 
a  baker.  The  same  court  had  already  held  in  Holden  v.  Hardy  (supra)  that 
there  was  reasonable  ground  on  the  score  of  health  for  interfering  with  the 
liberty  of  the  person  and  the  right  of  free  contract  in  determining  hours  of  labor 
in  the  occupation  of  workingmen  in  smelters.  In  the  former  case  the  public 
good  did  not,  in  the  judgment  of  the  court,  require  the  restrictive  legislation ;  in 
the  latter  case  it  did. 
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Jn  the  latter  case  Mr.  Justice  Brown  says  that  "This  court  has  not  failed  to 
rccocrnizc  the  fact  that  the  law  is  to  some  extent  a  progressive  science.  *  *  ♦ 
Classes  of  persons,  particularly  those  engaged  in  dangerous  or  unhealthful  employ- 
ments, have  been  found  to  be  in  need  of  additional  protection." 

As  to  the  objections  to  the  statute  that  it  limits  the  amount  recoverable  in 
death  cases,  it  is  enough  to  say  that  it  is  for  the  plaintiff  to  make  the  claim 
of  unconstitutionality  in  this  regard,  as  it  is  the  plaintiff  alone  who  is  prejudiced 
thereby,  and  it  does  not  lie  in  the  mouth  of  the  defendant  to  raise  this  objection 
to  the  state. 

Demurrer  overruled,  with  costs,  and  judgment  absolute  for  the  plaintiff"  di- 
rected on  the  pleadings,  with  costs.  * 

t 
.II. 

THE  LEGAL   REASONS   FOR  THE  JUSTIFICATION   OF  THE   ENACT- 
MENT OF  THE  LAW  RECOMMENDED  BY  THE  EMPLOYERS' 

LIABILITY  COMMISSION  OF  OHIO. 

By  James  Harrington  Boyd,  Chairman. 

Introduction. 

We  assume,  in  proceeding  to  the  legal  argument  given  below,  that  the  fol- 
lowing conclusions  of  fact  relating  to  the  compensation  of  workmen  for  impair- 
ment of  earning  power  in  the  due  course  of  their  employment  arisitig  out  of 
indii.Mrial  accidents  or  operations  in  Ohio,  have  been  established  beyond  contro- 
vert^} In  the  report  of  the  investigation  of  your  commission  to  the  Legislature 
of  the  state  of  Ohio,  on  Employers'  Liability.  (See  Report  of  E.  E.  Watson  on 
Fatal   Accidents.) 

1  That  only  a  small  proportion  of  workmen  injured  by  accidents  of  em- 
ployment get  substantial  compensation,  and,  therefore,  as  a  rule,  they  and  their 
dependents  are  forced  to  a  lower  standard  of  living,  and  often  become  burdens 
upon  the  state  through  public  or  private  charity  (payments  of  any  amount  are 
made  from  one  payment  to  eight  injured  to  six  payments  to  one  hundred  injured.) 

That  the  sy.stem  is  wasteful,  being  costly  to  employers  and  the  state,  and  of 
small  benefits  to  the  victim  of  accident  (That  less  than  25%  of  what  it  costs 
•cipplo^-ers  to  insure  against  their  liability  reaches  the  hands  of  the  injured 
employe;  that  dependents  of  married  employes  killed  in  Ohio  in  industrial  acci- 
dents receive  on  an  average  less  than  $750.00  and  that  58%  of  married  workmen 
killed  receive  nothing). 

3.  That  the  system  is  slow  in  operation,  involvin;?  of  necessity,  great  delay 
in 'the  settlement  of  cases  (Litigation  of  personal  injury  suits  are  in  court  from 
six  months  to  ten  years.)  ^ 

4.  That  the  operation  of  the  law  breeds  continually  increasing  antagonism 
between  employer  and  employees.  These  conclusions  have  likewise  been  estab- 
lished by  the  reports  of  the  commissions  of  New  York,  Illinois,  Wisconsin  and 
Minnesota. 

THE   RF:MRDY  FOR  THE  COMPENSATION   OF  WORKTNGMEN 

INJURED  IN  THE  DUE  COURSE  OF  THEIR  EMPLOYMENT 

l.S,  IK  ITS  INHERENT  NATURE.  EQUITABLE  RELIEF. 

(a)     First,  the  statistical  invcsti':jations  show: 

\.  That  less  than  20%  of  workingmcn  injured,  and  killed  have  a  cause  c\ 
action  at  law,  that  is  in  less  than  20%  of  the  cases,  is  the  cause  of  injury  attrib- 
utable to  the  negligence  of  the  employer. 
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2.  That  in  these  cases  only  from  one-fourth  to  one-fifth  of  what  it  costs 
the  employer  to  insure  his  workmen  against  injuries,  reaches  the  hands  of  the 
workmen  available  for  his  relief.  (New  York  Commission's  Report,  p.  31,  and 
Report  of  E.  E.  Watson.) 

3.  That  the  dependents  of  married  men,  killed  in  Ohio,  receive  nothing  in 
58.3%  of  the  cases  and  the  41.7%  of  the  cases  in  which  they  receive- something, 
they  receive  on  an  average  of  $1,056,  25%  of*which  must  be  paid  in  attorney  fees, 
leaving  $702.00,  and  if  medical  attendance  and  funeral  expenses  in  Cuyahoga 
County,  Ohio,  are  as  expensive  for  married  employes  killed  in  industrial  acci- 
dents as  they  are  in  Buffalo,  New  York  State  (See  New  York  Commission  Report, 
p.  23)  then  we  must  further  subtract  $194.00  from  $792.00  on  account  of  med- 
ical and  funeral  expenses,  leaving  a  net  average  of  $595.00,  which  the  dependents 
of  married  men  killed  receive.  This  sum  of  $598.00  is  about  one  year's  average 
wage  of  a  laboring  man  and  wholly  inadequate  as  a  compensation  for  a  widow 
and  dependent  children. 

Second,  that  more  than  80%  of  workmen  injured  and  killed  do  not  receive 
any  compensation.  Moreover,  the  dependents  of  a  workman  killed,  whether  the 
cause  of  the  accident  was  due  to  his  negligence  or  to  the  natural  hazard  of  the 
employment,  the  effect  on  the  dependents  and  society  is  the  same. 

Therefore,  the  remedy  based  upon  fault  fails  to  compensate  reasonably  those 
whom  in  theory  it  should;  it  is  extraordinary  wasteful  and  fails  to  compensate 
at  all  the  80%  of  all  workingmen  injured  and  killed  whom  society  demands  shall 
work  in  dangerous  employments. 

(b)  The  question  whether  all  employers  can  be  made  liable  for  accidents 
to  their  employes  without  regard  to  fault  (excepting  malicious  fault  on  the  part 
of  the  employe  and  employer)  can  best  be  approached  by  considering  the  dif- 
ferent steps  which  have  within  the  last  few  years  been  taken  in  this  regard. 

1.  There  is  no  doubt  but  that  the  fellow-servant  doctrine  might  be  abol 
isheJ.  The  Norris  Law  in  this  state  has  greatly  enlarged  the  scope  of  the 
cause  of  action  of  the  plaintiff  by  greatly  restricting  the  class  of  fellow-servants 
and  enlarging  the  number  of  vice-principles  or  agents  of  the  employer  to  include 
superintendents,  foremen  and  superior  persons.  And  in  several  states,  statutes, 
applying  to  particular  employments  abolishing  the  common  law  defenses  have 
been  held  constitutional  by  the  United  States  Supreme  Court.  Minnesota  Iron 
Co.,  V.  Kline,  199  U.  S.,  593;  Louisville  R.  Co.  v.  Molton,  30  Supr.  Ct.,  Rp.. 
676  and  Cases  Cited. 

2.  It  would  seem  that  the  doctrine  of  assumption  of  risk  may  be  consti- 
tutionally abolished,  Schlemmar  v.  Buffalo,  R.  &  C.  R'y  Co.,  205  United  States,  1. 

3.  The  doctrine  of  contributory  negligence  could  likewise  be  abolished, 
Schlemmar  v.  Buffalo,  R.  &  C.  R'y  Co.,  above  Employers'  Liability  Cases, 

207  U.  S.,  463. 

215   U.    S.   Hoxie,   v.    N.   Y.    N.    H.   &   H.   R.    R.    Co.,   82 

Conn.,  352. 

The  Norris  Law  to  a  very  great  extent  destroys  the  common  law  defenses 
and  at  the  same  time  and  in  the  same  proportion  enlarged  the  cause  of  action 
of  the  plaintiff. 

The  defense  of  the  fellow  servant  doctrine,  so  called  judge  made  law,  is  not 
based  uhon  fault  of  the  plaintiff,  therefore  its  abolishment  creates  a  right  of 
action  for  the  employe  not  based  upon  the  fault  of  the  employer. 

(c)  With  the  abolition  of  the  common  law  defenses,  we  are  left,  therefore, 
with  the  sole  question,  under  the  existing  state  of  facts  given  above,  can  the 
Legislnture  of  Ohio  under  a  due  exercise  of  its  police  power  for  the  protection 
of  the  workmen  of  the  state,  substitute  in   place  of  the  present  action   for  dam- 
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ages  based  upon  fault  of  the  employer,  a  plan  of  insurance  which  will  reason- 
ably compensate  all  injured  employes,  without  regard  to  fault  on  the  part  of 
either  employer  or  employe  excepting  mztliciouS  fault? 

At  the  same  time  furnish  a  remedy  which  will  insure  the  application  of 
all  the  funds  which  the  employers  contribute  for  the  purpose'  of  compensating 
the  injured  workmen  shall  be  applied  to  that  purpose  and  at  the  same  time 
provide  equal  protection  to  all  employers  and  equitable  compensation  to  all 
employes  covered  by  the  act,  especially  so  in  case  the  employes  contribute  a 
portion  of  the   fimd. 

Further  that  it  shall  be  obligatory  upon  the  employer  to  pay  the  required 
premium  provided  by  such  a^  plan  and  likewise  obligatory  upon  the  employe  to 
accept   the    compensation. 

'*It  has  well  been  said  by  Mr.  Justice  Brown  of  the  Supreme  Court  of  the 
United  Stato,  writing  the  opinion  of  the  Court  in  Holden  v.  Hardy  (169  U.  S., 
366,  at  p.  387).  that  "while  the  cardinal  principles  of  justice  are  immutable,  the 
methods  by  which  justice  is  administered  are  subject  to  constant  fluctuation,  and 
the  Constitution  of  the  United  States,  which  is  necessarily  and  to  a  large  extent 
inflexible  and  exceedingly  dilikult  of  amendnient  should  not  be  construed  as  to 
dcprixe  the  states  of  the  power  to  so  amend  their  laws  as  to  make  them  con- 
form to  the  wishes  ^f  the  citizens  as  they  may  deem  best  for  the  public  welfare 
without  bringmg  them  into  conflict  with  the  supreme  law  of  the  land." 

THE   OBLIGATIOX    OF   THE   EMPLOYERS    TO    PAY   THE   PREMIUMS 
PROVIDED  BY  THE  CODE  MAY  HE  IMPOSED  BY  THE 
LEGISLATURE,    BY    BASIXG    THE    SAME 
UPON  THE  CONTRACT  OF  EM- 
PLOYMENT. 

(di  We  agree  with  the  c(.nclnsion  rif  Judge  E.  B.  King  of  Sandusky  that 
-it  is  wholly  within  the  power  of  the  legislature  of  Ohio  to  enact  a  Code  making 
obligatory  upon  all  employers  (or  all  employers  employing  five  persons  or  more) 
to  compensate  each  employe  injured  in  his  employment,  to  pay  premiums  in 
proportion  to  his  risk  into  a  state  Insurance  Fund  and  to  provide  a  reasonable 
compensation  to  each  employe  injured  in  his  employment  (without  regard  to  the 
question  of  neglect  or  failure  of  duty  of  the  employer)  excepting  where  the 
injury  was  not  intentionally  caused  by  the  employe  for  the  purpose  of  obtaining 
the  compensation.     We  rjuote   from  Judge  King's  brief : 

■'Your  inquiry  is  whether  there  are  constitutional  objections  to  the  cnacemont 
by  the  legislature  of  Ohio. 

1.  "The  statute  providing  that  each  employer  in  the  state 
shall  he  directly  liable  to  compensate  each  employe  injured  in  his 
en'ployment  (without  regard  to  the  question  of  neglect  or  failure 
of  duty  of  the  employer)  where  the  injury  was  not  intentionally 
caused  by  the  employe  himself,  but  also  providing  that  the  com- 
pensation be  limited  in  amount?" 

I  can  conceive  of  no  provision  of  the  constitution  of  Ohio  that  will  be  in- 
fringed by  a  statute  requiring  a  limited  compensation  to  be  paid  each  employe 
injured  in  his  employment  without  regard  to  the  question  of  the  negligence  of 
the  employer  or  the  contributing  negligence  of  the  employe.  Such  a  statute 
would  not,  in  my  judgment,  infringe  Sections  1  and  10  of  Articles  1  of  the  Bill 
of  Rights  of  the  Constitution  of  Ohio,  which  are  the  sections  of  the  constitution 
more  often  invoked  to  protect  the  rights  of  mankind  from  legislative  inter- 
ference   with    their   lihertv    or   their    iirorertv.      I    can    not    now    recall    anv    othrr 
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section  which  would  interfere  with  the  power  of  the  legislature  to  pass  an  act 
so  manifestly  in  the  interests  of  the  public  welfare,  especially  in  the  interest 
of  that  part  of  the  public  engaged  in  labor,  I  am  not  now  speaking  of  its  terms, 
but  the  right  to  legislate  along  this  line  must  clearly  be  intended  to  affect  the 
enjoyment  by  the  people  of  their  lives  and  liberty  and  to  secure  happiness 
and  safety. 

A  great  many  years  ago,  in  the  absence  (A  statutory  provision,  it  was  held 
that  a  common  carrier  could  not  by  special  contract  procure  exemption  from 
responsibility  for  losses  arising  from  its  own  negligence  of  the  duties  incident 
to  its  employment,  10  O.  S.  65.  This  was  amended  and  extended,  evidently  with- 
out intention  as  to  the  extension,  by  the  Supreme  Court  (56  O.  S.  68)  when 
they  said  that  a  common  carrier  could  not  relieve  himself  from  responsibility  for 
his  own  negligence  "nor  limit  his  liability  for  losses  resulting  therefrom." 

This  is  widely  different  from  saying,  as  they  have  originally  said,  that  they 
could  not  procure  exemption  from  responsibility  by  contract,  whatever  reason  for 
the  conflict  in  the  doctrine  of  these  two  cases,  it  can  have  certainly  no  applica- 
tion to  the  question  of  constitutional  power  to  legislate  and  1  can  not  bring  forth 
from  any  depths  of  constitutional  lore  to  which  I  have  desolved,  any  reason  why 
the  legislature  may  not  base  the  application  upon  the  contract  of  employment, 
assuming  it  shall  not  be  retroactive,  in  other  words,  that  employment  shall  create 
the  liability. 

It  is  within  the  range  of  the  largest  legislative  power  to  legislate  for  the 
benefit  of  all  the  people.  Known  conditions  surrounding  these  contracts  envolvc 
large  loss  to  injured  people,  much  expensive  litigation  and  sometimes  very  un- 
fair judgments  against  employer.  Such  legislation  would  tend  to  the  benefit  of 
both  classes,  the  employers  and  the  employed.  It  would  have  a  wider  apphca- 
tion  than  this.  It  w-ould  largely  tend  to  cause  employers  to  improve  the  con- 
ditions and  method  surrounding  'the  eniplovment  and  if  wisely  framed,  would 
offer  no  inducement  of  premium-  to  the  careless  employe. 

2.  "A  statute  of  the  same  purport  as  statute  in  quiry  one, 
which  shall  also  provide  that  the  rights  given  thereunder,  which 
shall  be  exclusive  of  all  common  law  or  all  statutory  rights  of 
injured  employes,  to  resort  to  the  courts  of  law  for  compen- 
sation ? 

11  i*-.  were  possible  that  the  constitution  would  prevent  the  later  enactment, 
then  nothing  could  induce  me  to  believe  that  the  first  ought  to  be  enacted,  for 
the  value  of  such  a  statute  to  both  parties  concerned  is  the  substitution  of  the 
statutory  liability  for  that  liability  now  understood  to  exist,  and  my  answer  to 
the  first,  is  likewise  my  answer  to  the  second" 

The  legislature  of  the  state  of  Ohio  (and  of  every  state  of  the  Union) 
have  by  statute  supplemented  contracts  which  non-resident  persons,  firms  an. I 
corporations,  make  with  citizens  of  Ohio  and  which  citizens  of  Ohio  make  as 
between   themselves. 

For  example,  the  insurance  company  doing  business  in  Ohio  must  come 
witliin  a  specified  contract  as  provided  by  the  statute  and  even  then  is  pro- 
hibited from  including  therein  certain  specified  propositions  (see  New  Code, 
Sections  9412-17  and  9120-21,  and  Regulation   of   Fire  Escapes,  etc.) 

Under  a  lease  of  improved  real  estate  for  a  term  of  years  in  case  the  build- 
ing is  destroyed  by  fire,  the  lease  is  cancelled.  The  court  holds  that  even  though 
A  has  leased  his  property  to  B  for  five  years  under  stipulated  conditions  and  A 
holds  over  his  term,  nothing  having  been  said  by  either  party,  that  the  parties 
have  renewed  the  lease  for  one  year  on  the  terms  of  the  original  lease. 
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As  going  some  distance  in  support  of  the  power  of  the  Legislature  to  base 
the  application  of  obligatory  insurance  on  all  employers  of  labor,  upon  the  contract 
of  employment,  assuming  that  it  shall  be  a  fact  that  the  employment  shall 
create  the  liability,  see  Chicago,  etc.,  R.  R.  Co.,  v.  Tervecke,  183  United  States,  582. 

Likewise  the  reasoning  of  Mr.  Justice  Moody  is  favorable  to  the  theory  tnat 
an  employer  may  be  regarded  as  assuming  certain  risks  by  nature  of  his  be- 
coming such.    210  United  States,  page  295, 

The  remedy  created  by  the  compensation  code,  recommended  by  the  Com- 
mission, requires  a  form  of  relief  which  common  law  courts  can  not  give  and  it 
is  constitutional  to  give  the  remedy  to  a  court  having  equity  powers  and  not 
have  a  jury. 

The  Code  provides  for  the  right  to  award  the  compensation  in  installments 
and  to  diminish  and  increase  the  same,  or  to  commute  them  by  a  lump  sum,  when 
the  Board  of  Awards  think  it  most  wise  and  for  broad  powers  in  both  procedure 
and  making  awards. 

There  is  no  doubt  but  that  the  Legislature  may  create  new  equities  by 
statutes,  for  example,  bills  in  equity  by  way  of  attachment  are  allowed  in  many 
states  and  under  these  statutes  cases  of  purely  legal  aspect  are  tried  in  equity; 
the  sole  ground  equity  jurisdiction  being  the  necessity  of  equitable  aid  to  seize 
property  to  secure  the  plaintiffs  judgment. 

There  is  no  doubt  also  that  in  regard  to  equitable  rights,  the  parties  have  no 
constitutional   right  to  trial  by  jury. 

Parker  v.   Eimpson,  180  Mass.  334. 
Lascelles  v.  Clark,  204  Mass.  364. 

Furthermore,  the  workman  who  continues  in  the  employment  with  the  knowl- 
edge that  his  employer  has  paid  the  premiums  required  by  the  proposed  Code, 
entered  into  an  implied  contract  to  accept  the  compensation  made  by  the  State 
Board  of  Awards  as  provided  by  the  proposed  Code. 

Reckncr  v.  Warner,  22  O.  S.  275. 

POLICE  POWER  OF  THE  STATE. 

THAT   THE   Al  THORITY   FOR  THE  LEGISLATURE  TO  ENACT  THE  CODE  PROVIDING  INDUSTRIAL 
INSURANCE    RECOMME.VDED    BY    THE   COMMISSION    COMES    WHOLLY 
WITHIN    THE   POLICE    POWER   OF    STATE. 

See  the  foliowing:  — 

•  Many  things  are  nuisances  because  they  threaten  calamity  to  the  persons 
or  property  of  others,  and  thereby  cause  injury  though  the  calamity  feared  may 
never   befall/* 

CcHjley  on  Torts  (1888)  pp.  722-724. 

"Tlic  police  power  is  as  broad  and  plenary  as  the  taxing  power  (Coe  vs. 
Errol.  116  U.  S.  517)  and  property  within  the  state  is  subject  to  the  operation 
of  the  former  so  long  as  it  is  within  the  regulating  restrictions  of  the  latter 
(Kidd  vs.  Peirson,  28  U.  S.  1).  And  public  charity  such  as  aid  to  the  unfor- 
tunate class,  and  matters  of  public  health,  have  been  held  to  constitute  a  public 
purpose  authorizing  taxation." 

Ilooth  vs.  Woodbury,  32  Conn.  118. 
St.  Mary's  vs.  Brown,  45  Md.  310. 
Solomon  vs.  Tarver,  52  Ga.  405. 
Anderson  vs.  Kerns,  14  Ind.  199. 
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**lt   would   seem   that   by   analogy   to  this   P'^' of  taxation  this  state  might 

properly  impose  a  burden  upon  a  hazardous  industry  to  be  borne  in  the  first  in- 
stance by  the  owner  thereof.  nnH  shifted  by  him  to  the  consumer  in  the  form 
of  an  increased  price  for  tlie  product,  when  the  immediate  persons  engaged  in 
carrying  on  such  industry  and  their  dependents  are  oftimes  reduced  to  a  state 
of  pauperism,  and  thus  made  objects  of  public  charity  under  the  present  system 
of   compensation    for   industrial   accidents." 

Finally,  to  quote  from   Professor  Freund  in  his  work  on  the   Police  Power: 

"The  principle  that  inevitable  loss  should  be  borne,  not  by  the  person  on 
whom  it  may  happen  to  fall,  but  by  the  person  who  profits  by  the  dangerous 
business  to  which  the  loss  is  incident,  embodies  a  very  intelh'gible  idea  of  jus- 
tice. ******  xhc  system  being  responsible  for  the  loss,  why  should 
it  not  be  constitutional  to  distribute  the  loss  among  the  beneficiaries  of  the  sys- 
tem? ******  In  ^  large  sense  the  community  is  certainly  interested 
in  averting  sudden  ^d  unexpected  losses  as  well  as  the  destitution  following 
from  sickness  and  disease,  and  the  distribution  of  these  losses  over  a  large 
number  through  insurance  is  a  legitimate  end  of  governmental  policy.  There 
is  no  warrant  for  denying  the  state  the  power  to  adopt  compulsory  measures  for 
the  purpose." 

Freund   on   Police    Power,   Sec.  435,   437. 

//  is  li'ithin  the  Police  Power  of  the  State  to  authorise  the  creation  of  a 
state  Insurance  Fund  accumulated  by  levying  a  tax  of  one  per  cent  and  the  De- 
posits of  all  of  the  Private  and  State  Banks  within  any  state,  making  the  tax 
a  lien  against  the  capital  of  the  banks  for  the  purpose  of  insuring  the  payment 
in  full  of  all  depositors  Jiaving  deposits  with  the  banks. 

The  Oklahoma  Statute  which  creates  a  Depositors'  Guarantee  Fund  is  con- 
stitutional and  within  the  Police  Power  of  the  State.  We  cite  below  the  Statute 
and  the  decision  of  the  Supreme  Court  of  United  States  sustaining  the  Statute 
below : 


DEPOSITORS'  GUARANTEE  FUND  TO  INSURE  DEPOSITORS  AGAINST 
LOSS  WHEN  THE  BANK  BECOMES  INSOLVENT. 

SESSION    LAWS   OF  OKLAHOMA.      1907-1908,    PAGES    145    AND    146,   C.   6,    ARTS,    1,  2,  3. 

STATE   BANKING  CREATED. 

Section  1.  A  State  banking  board  is  hereby  created,  to  be  composed  of  the 
Governor,  Lieutenant  Governor,  President  of  the  State  Board  of  Agriculture, 
State  Treasurer  and  the  State  Auditor. 

A  LEVY  OF  ONE  PER  CENT.  AGAINST  DEPOSITS  TO  CREATE 

GUARANTY  FUND. 

Section  2.  Within  sixty  days  after  the  passage  and  approval  of  this  act,  the 
state  banking  board  shall  levy  against  the  capital  stock  an  assessment  of  one  per 
cent  of  the  banks  daily  average  deposits,  less  the  deposits  of  the  State  funds 
properly  secured,  for  the  preceding  year,  upon  each  and  every  bank  organized 
and  existing  under  the  laws  of  this  state,  for  the  purpose  of  creating  a  depositors' 
guaranty    fund. 

Said  assessment  shall  be  cnljected  upon  call  of  the   State  P.anking  Board. 
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BANK   MUST   MAKE  ANNUAL   REPORTS. 

In  o?ie  year  from  the  time  the  first  assessment  is  levied,  and  annually  there- 
after, each  bank  subject  to  the  provisions  of  this  act  shall  report  to  the  bank 
commissioner  the  amount  of  its  average  daily  deposits  for  the  preceding  year, 
and  if  said  deposits  are  in  excess  of  the  amount  upon  which  one  per  cent  was 
previously  paid,  said  report  shall  be  accompanied  by  additional  funds  to  equal 
one  per  cent  (»f  the  said  daily  average  excess  of  deposits,  less  the  deposits  of 
state  funds  properly  secured  and  less  the  deposits  of  the  national  government 
for  the  year  over  the  preceding  year,  and  each  amount  shall  be  added  to  the  de- 
positors' guaranty  fund.  , 

SPECIAL  ASSESSMENT   MAY  BE   MADE. 

If  ihe  depositors  guaranty  fund  is  depleted  from  any  cause,  it  shall  be  the 
duty  of  the  state  banking  hoard,  m  order  to  keep  said  fund  to  one  per  cent  of 
the  total  deposits  in  all  of  the  banks  subject  to  the  provisions  of  this  act,  to  levy 
a  special  assessment  upon  the  capital  stock  of  the  banks  subject  to  this  act, 
according  to  tie  amount  of  their  deposits,  as  reported  in  the  office  of  the  bank 
commissicnier,  and  said  special  assessment  shall  become  immediately  due  and 
payable. 

NEW  BANK  MUST  PAY  THREE  PER  CENT.  OF  CAPITAL. 

Section  3.  Banks  organized  subsequent  to  the  enactment  of  this  act  shall 
pay  into  the  depositor^'  guaranty  fund  three  per  cent  of  the  amount  of  their 
capital  stuck  when  they  open  for  business,  which  amount  shall  constitute  a  credit 
fund,  subject  to  adjustment,  on  the  basis  of  its  deposits,  as  provided  for  other 
banks  now  existing  at  the  end  of  one  year;  provided,  however,  said  three  per 
cent  payment  shall *not  be  required  of  new  banks  formed  by  the  reorganization 
or  consolidation  of  banks  that  have  previously  complied  with  the  terms  of  this 
act. 

Amendment,  February   12,   1908  — Laws   1907-1008.  p.   153   c.   6,  Art.   3. 


EMERGENCY. 

Sec.  3.  An  emergency  for  the  preservation  of  the  public  peace,  health  an<l 
safety  is  hereby  declared  to  exist,  and  this  act  shall  take  effect  from  and  alter 
Its  passage  and  approval. 

Th  foregoing  act  of  the  legislature  which  creates  a  State  Insurance  Fund 
and  a  board  to  administer  the  same,  for  the  purpose  of  insuring  all  persons 
having  deposits  in  the  state  bank  of  Oklahoma  against  any  loss  arising  out  of 
the  failure  of  any  state  bank  of  said  state  has  been  held  to  be  constitutional  and 
wholly  within  the  police  power  of  the  state,  we  give  below  the  syllabus  of  the 
case: 

Xoble  State  Bank  v.  Haskell,  et  al.,  22  Oklahoma.  48. 

1.  Banks  .\nd  Banking — Depositors'  Guaranty  Fund.  Constitutionality-Due 
Process  of  Law.  The  act  "creating  a  state  banking  board,  establishes  a  depos- 
itors' guaranty  fund  to  insure  depositors  against  loss  when  the  bank  becomes 
insolvent,"  etc.,  of  December  17,  1907  (Laws  1907-1908.  p.  llo,  c.  G  art.  2),  as 
amended  on  February  12,  1908  (Laws  1908-1908,  p.  153,  c.  6  art.  3),  is  not  in 
conflict  with  section  7,  art.  2  (Bunn's  Ed.  Sec.  16)  of  the  Constitution  which 
provides  that  "No  person  shall  be  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law." 
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Same — Obligation  of  Contracts.  Nor  is  it  in  violation  of  section  15,  art.  2 
(Bunn's  Ed.  Sec.  24)  of  the  Constitution,  which  privides  that  "No  law  impairing 
the  obligation  of  contracts  shall. ever  be  passed." 

Same — Pursuit  of  Happiness.  Nor  is  it  violation  of  section  2,  art.  2  (Bunns* 
Ed.  Sec.  11)  of  the  Constitution,  which  provides  that  "All  persons  have  the 
inherent  right  to  life,  liberty,  the  pursuit  of  happiness,  and  the  enjoyment  of 
the  gains  of  their  own  industry." 

Same — taking  Private  Property  for  Private  Use.  Nor  is  it  in  violation  of 
section  23,  art.  2  (Bunns'  Ed.  Sec.  32)  of  the  Constitution,  which  provides  that: 
"No  private  property  shall  be  taken  or  damaged  for  private  use,  with  or  without 
compensation,  unless  by  the  consent  of  the  owner,  except  for  private  ways  of 
necessity,  or  for  drains  and  ditches  across  lands  of  others  for  agricultural,  min- 
ing or  sanitary  purposes,  in  such  manner  as  may  be  prescribed  by  law." 

Same — Taking  Private  Property  for  Public  Use.  Nor  is  it  in  violation  of 
section  24,  art.  2  (Bunn's  Ed.  Sec.  33)  of  the  Constitution,  which  provides  that 
"Private  Property  shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation." 

Same — Statutes-Title  of  Act.  Nor  is  said  act,  embracing  the  provision  rel- 
ative to  the  establishment  of  the  depositors'  guaranty  fund,  to  secure  depos- 
itors against  loss  when  the  bank  becomes  insolvent,  invalid  on  account  of  section 
57,  art.  5  (Bunns'  Ed.,  Sec.  130)  of  the  Constitution,  which  provides  that: 
"Every  act  of  the  Legislature  shall  embrace  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title,  except  ******  provide,  that  if  any  sub- 
ject be  embraced  in  any  act  contrary  to  the  provisions  of  this  section,  such  act 
shall  be  void  only  as  to  so  much  of  the  law  as  may  not  be  expressed  in  the  title 
thereof." 

The  stock  objections  to  Workmen's  Compensation  or  Insurance  against  Loss 
of  Wages  arising  out  of  Industrial  Accidents,  that  such  an  act  violates  the  fol- 
lowing constitutional  provisions : 

1.  Taking  of  property  without   due  process  of  law,  etc. 

2.  No  law  impairing  the  obligation  of  a  contract  shall  ever  be  passed. 

3.  All  persons  have  the  inherent  right  to  life,  liberty,  the  pursuit  of  happiness 
and  the  enjoyment  of  the  gains  of.  their  own  industry. 

4.  The  faking  of  private  property  for  private  use. 

5.  The  taking  of  private  property  for  public  use.  ♦ 

have  all  been  answered  in  the  foregoing  case.  That,  it  is  wholly  within  the 
police  power  of  the  state,  when  there  exists  an  emergency  for  the  preservation 
of  the  public  peace,  health  and  safety  of  its  inhabitants,  to  levy  a  tax  on  all  the 
state  banks  of  a  state  for  the  purpose  of  creating  a  depositors'  guarantee  fund 
from  which  the  depositors  of  any  insolvent  state  bank  of  that  state  might  be 
paid  in   full  for  the  amount  of  their  deposits. 

The  Supreme  Court  of  the  United  States,  on  January  Zrd,  1911,  sustained 
the  Supreme  Court  of  Okhihoma  and  Oklahoma  Bank  Guarantee  Act,  likewise 
a  similar  act  of  Kansas  and  Nebraska. 

We  give  the  opinions  in  full  below: 


employers'   liability   commission.  xci 

SUPREME  COURT  OF  THE  UNITED  STATES. 
No.  71— October  Term,  1910. 


In  Error  to  the  Supreme  Court  of 


The  Noble  State  Bank,  Plaintiff  in  Error,! 

vs.  I 

C.  N.  Haskell    G.  W.  Bellamy,  J.  P.  Con-  }•    '"■„;;"  st'at'e  oT  Okrahoma^ 
nors,  J.  A.  Menefee,  M.  E.   Trapp,  and  | 
H.  H.  Smock.  J 


[January  3,  1911.] 

Mr.  Justice   Holmes  delivered   the  opinion   of  the   Court. 

This  is  a  proceeding  against  the  Governor  of  the  State  of  Oklahoma  and 
other  officials  who  constitute  the  State  Banking^  Board,  to  prevent  them  from 
levying  and  collecting  an  assessment  from  the  plaintiff  .under  an  act  approved 
December  17,  1007.  This  act  creates  the  Board  and  directs  it  to  levy  upon 
every  bank  exi.sting  under  the  laws  of  the  State  an  assessment  of  one  per  cent 
of  the  bank's  average  daily  deposits,  with  certain  deductions,  for  the  purpose 
of  creating  a  Depositors'  Guaranty  Fund.  There  are  provisos  for  keeping  up  the 
fund,  and  by  an  act  passed  March  11,  1909,  since  the  suit  was  begun,  the  assess- 
ment is  to  be  five  per  cent.  The  purpose  of  the  fund  is  shown  by  its  name. 
It  is  to  secure  the  full  repayment  of  deposits.  When  a  bank  becomes  insolvent 
and  goes  into  the  hands  of  the  Bank  Commissioner,  if  its  cash  immediately 
available  is  not  enough  to  pay  the  depositors  in  full,  the  Banking  Board  is  to 
draw  from  the  Depositors'  Guaranty  Fund  (and  from  additional  assessments  if 
required)  the  amount  needed  to  make  up  the  deficiency.  A  lien  is  reserved  upon 
the  assets  of  the  failing  bank  to  make  good  the  sum 'thus  taken  from  the  fund. 
The  plaintiff  says  that  it  is  solvent  and  does  not  want  the  help  of  the  Guaranty 
Fund,  and  that  it  cannot  be  called  upon  to  contribute  toward  securing  or  paying 
the  depositors  in  other  banks  consistently  with  Article  I,  section  10,  and  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United  States.  The  petition 
was  dismissed  on  demurrer  by  the  Supreme  Court  of  the  State.    22  Okla.  48. 

The  reference  to  Article  T,  section  10,  does  not  stren^^hen  the  plaintiff's 
bill.  The  only  contract  that  it  relies  upon  is  its  charter.  That  is  subject  to 
alteration  or  repeal,  as  usual,  so  that  the  obligation  hardly  could  be  said  to 
be  impaired  by  the  act  of  1907  before  us.  unless  that  statute  deprives  the  plaintiff 
of  liberty  or  property  without  due  process  of  law.  See  Shennan  v.  Smith,  1 
Black,  587.    Whether  it  does  so  or  not  is  the  only  question  in  the  case. 

In  answerin'T  that  question  we  must  be  cautious  about  pressing  the  broad 
words  of  the  Fourteenth  Amendment  to  a  drily  logical  extreme.  Many  laws 
which  it  would  be  vain  to  ask  the  Court  to  overthrow  could  be  shown,  easily 
enough,  to  transgress  a  scholastic  interpretation  of  one  or  another  of  the  great 
guarantees  in  the  Bill  of  Rights.  They  more  or  less  limit  the  liberty  of  the 
individual  or  they  diminish  property  to  a  certain  extent.  We  have  few  scien- 
tifically certain  criteria  of  legislation,  and  as  it  often  is  difficult  to  mark  the 
line  where  what  is  called  the  police  power  of  the  States  is  limited  by  the  Con- 
stitution of  the  United  States,  judges  should  be  slow  to  read  into  the  latter  a 
noluniMs  mutare  as  against  the  law-making  power. 

The  substance  of  the  plaintiff's  argument  is  that  the  assessment  takes  private 
property  for  private  use  without  compensation.  And  while  we  should  assume 
that  the  plaintiff  would  retain  a  reversionary  interest  in  its  contribution  to  the 
fund  so  as  to  be  entitled  to  a  return  of  what  remained  of  it  if  the  purpose  were 
given  up   (See  Receiver  of  Danby  Bank  v.  State  Treasurer,  39  Vt.,  92,  98),  still 
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there  is  no  denviiifj  that  by  this  law  a  portion  of  it^  property  nii'jjht  be  taken 
without  return  to  pay  debts  oJ"  a  failing  rival  in  business.  Nevertheless,  notwith- 
standing the  lov^ical  form  of  the  objection,  there  are  more  powerful  considerations 
on  the  other  side.  In  the  first  place  it  is  established  by  a  series  of  cases  that 
an  ulterior  public  advantage  may  ju!?tify  a  comparatively  insignificant  taking  of 
private  property  for  what,  in  its  immediate  purpose,  is  a  private  use.  Clark  v. 
Wash,  198  U.  S.  361.  Strickly  v.  Highland  Boy  Mining  Co.,  200  U.  S.  527.  531. 
Offield  V.  Nctv  York,.  New  Haven  &  Hartford  R,  R.  Co.,  2n3  U.  S.  372.  Bacon 
V.  Walker,  204  U.  S.  311,  315.  And  in  the  next,  it  would  seem  that  there  may 
be  other  cases  i»eside  the  every  day  one  of  taxation,  in  which  the  share  of  each 
party  in  the  benefit  of  a  scheme  of  mutual  protection  is  sufficient  compensation 
for  the  correlati\c  burden  that  it  is  compelled  to  assume.  See  Ohio  Oil  Co.  v. 
Indiana,  177  U.  S.  190.  At  least,  if  we  ha\e  a  case  within  the  reasonable  exer- 
cise of  the  police  power  as  above  explained,  no  more  need  be  said. 

It  may  be  j>aid  in  a  general  way  that  the  police  power  in  a  general  way 
■extends  to  all  the  great  public  needs.  Canificld  v.  United  States.  167  U.  S.  518. 
It  may  be  put  forth  in  aid  of  what  is  sanctioned  l)y  usage,  or  held  by  the  pre- 
vailing morality  or  strong  and  preponderant  opinion  to  be  greatly  and  immediately 
necessary  to  the  public  welfare.  Among  matters  of  that  sort  probably  few  would 
doubt  that  both  usage  and  preponderant  opinion  give  their  sanction  to  enforcing 
the  primary  conditions  of  successful  commerce.  One  of  those  conditions  at  the 
present  time  is  the  possibility  of  payment  by  checks  drawn  against  bank  deposits, 
to  such  an  extent  do  checks  replace  currency  in  daily  business.  If  then  the  legis- 
lature of  the  Stifle  thinks  that  tlie  public  welfare  requires  the  measure  under 
consideration,  analogy  and  principle  are  in  favor  of  the  power  to  enact  it.  Even 
the  primary  obj«ct  of  the  required  assessment  is  not  a  private  benefit  as  it  was 
in  the  case  above  cited  of  a  ditch  for  irrigation  or  a  railway  to  a  mine,  but  it 
is  to  make  the  currency  of  checks  secure,  and  by  the  same  stroke  to  make  safe 
the  almost  compulsory  resort  of  depositors  to  banks  as  the  only  available  means 
for  keeping  money  on  hand.  The  priority  of  claim  given  to  depositors  is  inci- 
dental to  the  same  object  and  is  justified  in  the  same  way.  The  power  to  restrict 
liberty  by  fixing  a  minimum  of  capital  required  of  those  who  would  engage  in 
banking  is  not  denied.  The  power  to  restrict  investments  to  securities  regarded 
as  relatively  safe  seems  equally  plain.  It  has  been  held,  we  do  not  doubt  rightly, 
that  inspections  may  be  required  and  the  cost  thrown  on  the  bank.  See  Char- 
lotte, Columbia  &  Augusta  R.  R.  Co.  v.  Gibbes,  142  U.  S.  386.  The  power  to  com- 
pel, beforehand,  co-operation,  and  thus,  it  is  belieed,  to  make  a  failure  unlikely 
and  a  general  par.ic  almost  impossible,  must  be  recognized,  if  government  is  to  do 
its  proper  work,  unless  we  can  say  that  the  means  have  no  reasonable  relation  to 
the  end.  Gundling  v.  Chicago,  177  U.  S.  183,  188.  So  far  is  that  from  being 
the  case  that  the  device  is  a  familiar  one.  It  was  adopted  by  some  States  the 
better  part  of  a  century  ago,  and  seems  never  to  have  been  questioned  until  now. 
Receiver  of  Hanby  Bank  v.  State  Treasurer,  39  Vermont,  92.  People  v.  Walker, 
17  X.  Y.  'Vri.  ivccent  cases  going  not  less  far  are  Leniieux  v.  Young y  211  U.  S. 
'i'^W  496.     Kidd,  Pater  and  Price  Co.  v.  Mussehnan  Grocer  Co.,  217  U.  S.  461. 

It  is  asked  whether  the  State  conld  re(iuirc  all  corporations  or  all  grocers 
to  help  to  guarantee  each  other's  solvency,  and  where  we  are  going  to  draw 
the  line.  But  the  last  is  a  futile  (juestion,  and  we  will  answer  the  others  when 
tliey  arise.  With  recard  to  the  police  power,  as  elsewhere  in  the  law,  lines  arc 
pricked  out  by  the  gradual  appronch  and  contact  of  decisions  on  the  opposing 
siiles.  Ifnd.son  Co'inly  Ji'ater  Co.  v.  McCarfer,  209  U.  S.  349,355.  It  will  serve 
as  a  datum  on  ibis  side,  that  in  our  opiiiion  the  statut«^  before  us  is  well  within 
the  State'-s  c institutional  power,  while  the  use  of  the  public  credit  on  a  large  scale 
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10  help  indivi'luals  in  business  has  been  hold  to  be  beyond  the  line.  Loan  As- 
sociation V.  Topeka,  2<>  Wall.  65-5.  Lowell  v.  Boston,  111  Mass.  -!o4. 
'  The  question  that  we  have  decided  is  not  much  helped  by  propounding  the 
further  one,  whether  the  right  to  engage  in  banking  is  or  can  be  made  a  fran- 
chise. But  as  the  latter  question  has  some  bearing  on  the  former  and  as  it 
will  have  to  be  considered  in  the  following  cases,  if  not  here,  we  will  dispose 
of  it  now.  It  is  not  answered  by  citing  authorities  for  the  existence  of  the  right 
at  common  law.  There  are  many  things  that  a  man  might  do  at  common  la\v 
that  the  States  may  forbid.  He  might  embezzle  until  a  statute  cut  down  hi.s 
liberty.  We  cannot  say  that  the.  public  interests  to  which  we  have  adverted,  and 
others,  are  not  sufficient  to  warrant  the  State  in  taking  the  whole  business 
of  banking  under  its  control.  On  the  contrary  wc  are  of  opinion  that  it  may 
go  on  from  regulation  to  prohibition  except  upon  such  conditions  as  it  may 
prescribe.  In  short,  when  the  Oklahoma  legislature  declares  by  implication  that 
free  banking  is  a  public  danger,  and  thai  incorporation,  inspection  and  the  above- 
described  co-operation  are  necesfsary  safeguards,  this  Court  certainly  cannot  say 
that  it  is  wrong.  North  Dakota  v.  ll'oodmausee,  1  North  Dakota,  24(5.  Brady 
V.  Matterit,  125  Iowa,  158.  Weed  v.  Bergh,  141  Wis.  569.  Couimonzccalth  v. 
Vrooman,  164  Pa.  S()6.  Myers  v.  Irivin,  2  S.  &  R.  ?>Q%.  Myers  v.  Manhattan 
Bank,  20  Ohio.  283,  3<)2.  Attorney  General  v.  Utica  Insurance  Co.,  2  Johns.  Cli 
371,  .377.  Some  further  details  might  be  mentioned  but  we  deem  them  unnecessary 
Of  course  objections  under  the  State  constitution  arc  not  open  here. 

Judgment  affirmed. 

No.  445. 


Ashton  C.  Shallenberger,  Governor  of  the  State  of 
Nebraska;  Silas  R.  Barton,  Auditor  of  Public 
Accounts  of  the  State  of  Nebraska,  et  al.,  Ap- 
pellants. ^ 

vs. 

The   First    State    Bank   of    Holstein,    Nebraska,   et   al. 


Appeal  from  the  Cir- 
cuit Court  of  the 
United  States  for  the 
District    of    Nebraska. 


[January  3,  1911.] 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  Court. 

This  is  a  suit  by  many  banks  ta  prevent  the  Banking  Board  of  Nebraska 
from  carrying  out  and  enforcing  an  act  similar  to  the  Oklahoma  statute  just 
I>assed  upon.  It  forbids  banking  except  by  a  corporation  formed  under  the 
act  and  provides  for  a  guaranty  fund.  The  Circuit  Court  held  the  statute  un- 
constitutional and  issued  an  injunction  against  the  enforcement  of  it.  172  Fefl. 
Rep.  999.  For  the  reasons  given  in  the  foregoing  case  the  decre^  of  the  Circuit 
Court  must  be  reversed.- 

Decree  reversed. 
True  copy. 

Test : 

Clerk  Supreme  Court,  V.  S. 
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Assaria  State  Bank  of  Assaria,  Citizens  Bank 

of  Axtell,  et  al.,  Appellants, 

vs. 

Josepl^   X.  Dolley,  as   Bank  Commissioner  of 

the   State   of   Kansas,   and   Mark  Tulley, 

as  State  Treasurer  of  the  State  of  Kansas. 


Appeal  from  the  Circuit  Court 
of  the  United  States  for  the 
District  of  Kansas. 


[January  3,  1911.] 
Mr.  Justice  Holmes  delivered  the  opinion  of  the  Court. 

This  is  a  bill  in  equity  brought  by  many  State  banks  of  Kansas  to  prevent 
the  enforcement  of  the  Kansas  law  providing  for  a  Bank  Depositors'  Guaranty 
I'und.  The  defendants  denmrred.  The  Circuit  Court,  while  holding  the  act 
unconstitutional,  dismissed  the  bill  on  the  ground  that  the  appellants  did  not 
show  that  their  rights  under  the  Constitution  were  infringed,  and  therefore  did 
not  state  a  case  within  the  jurisdiction  of  the  Court.  175  Fed.  Rep.  3G5,  375,  381, 
382.  The  ground  of  complaint  was  that  the  law  imposed  certain  conditions 
upon  sharing  the  benelits  and  burdens  of  contributors  to  the  Guaranty  Fund,  that 
the  appellants  would  not  or  could  not  contribute,  and  that  unless  they  did  the 
effect  of  the  law  would  be  to  drive  them  out  of  business.  It  was  complained 
also  that  whereas  theretofore  the  plaintiffs  would  have  been  entitled  to  share  pro 
rata  in  the  assets  of  an  insolvent  bank  to  which  they  had  given  credit,  now 
depositors  with  such  of  their  debtors  as  should  go  into  the  guaranty  system 
would  be  preferred.  Again,  various  conditions  of  the  scheme  not  affecting 
the  plaintiffs  were  pointed  out  as  unreasonable  and  arbitrary,  and  the  whole 
act  was  alleged  to  be  unconstitutional  and  void.  There  was  added  a  charge  that 
the  act  required  taxation  to  meet  the  expenses  of  carrying  out  the  scheme.  To 
all  this  the  Court  replied  that  so  far  as  the  plaintiffs  were  concerned,  it  did  not 
appear  that  they  could  not  change  their  condition  so  as  to  .enable  themselves  to 
contribute,  and  that  the  possible  preference  of  other  creditors  was  put  as  a  pure 
speculation,  it  not  being  averred  that  any  guaranteed  bank  indebted  to  any  of 
the  plaintiffs  had  failed,  to  which  it  might  be  added  that  the  plaintiffs  are  free  to 
withdraw  their  credits  and  collect  their  debts  now.  'The  charge  as  to  taxation 
did  not  state  a  case  under  the  Constitution,  and  violation  of  constitutional  rights 
was  the  only  ground   for  coming  into  the  Circuit  Court. 

The  case  of  Noble  State  Bank  v.  Haskell,  just  decided,  cuts  the  root  of 
the  plaintiffs'  case,  except  so  far  as  the  Kansas  law  shows  certain  min^  dif- 
ferences from  that  of  Oklahoma.  The  most  important  of  th^se  is  that  con- 
tribution to  the  fund  is  not  absolutely  required.  On  this  ground  it  is  said,  and 
was  thought  by  the  Circuit  Judge,  tliat  the  law  could  not  be  justified  under  the 
police  power.  We  cannot  a(?ree  to  such  a  limitation.  If.  as  we  have  decided, 
the  law  might  compel  the  contribution  on  the  grounds  that  we  have  stated,  it 
may  try  to  bring  about  the  same  result  by  the  creation  of  motives  less  com- 
pulsory tlan  command  and  of  disadvantages  in  holding  aloof  less  peremptory 
than  an  innnctliate  stop.  We  sh:Ul  not  go  through  the  details  of  minute  criticism 
urged  by  the  aiipcllant.s.  in  most  if  not  all  of  which  they  are  in  no  way  con- 
cerned.. Perhaps  the  most  striking  of  these  subordinate  matters  is  the  preference 
of  ordinary  depositors  over  other  creditors,  a  preference  that  seems  to  be  over- 
stated by  the  aj)pellants.  Tl  is.  •oln'ionsly.  is  in  aid  of  what  we  have  assumed 
to  be  the  one  of  the  chief  objects  and  justifications  of  such  laws,  securing 
the  currency  of  checks.  Tlic  ordinary  deposits  are  those  that  are  drawn  against 
in  that  way.  Another  discrimination  complained  of  is  that  against  unincorporated 
hanks   and   banks   not  having   a   surplus   of   ten   per  cent.     T^ut  if  the   State   niiclit 
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require  incorporation  it  may  give  advantages  to  incorporated  companies.  It 
might  provide  that  no  banking  business  should  be  done  except  by  corporations 
and  that  corporations  should  not  be  formed  or  continue  with  less  than  a  surplus 
of  ten  per  cent,  both  provisions  being  for  the  purpose  of  assuring  safety.  If 
instead  of  that  it  allows  the  plaintiflF  to  keep  on  without  incorporation  and  with 
s  smaller  surplus  they  cannot  complain  that  the  safer  banks  will  outstrip  them 
as  the  result  of  the  law.  We  think  it  unnecessary  to  discuss  the  case  more  at 
itngth. 

True  copy.  Decree  affirmed. 

Test : 

Clerk  Supreme  Court,  U.  S. 

^EMPLOYES'  COMPENSATION  CODE  OF  OHIO." 

NOTE    ON    TITLE. 

The  term  "Code"  is  u&ed  to  mean  "system  of  law,"  to  avoid  the  constitutional 
objections  frequently  urged  in  States,  that  the  "title"  is  insufficient,  and  covers 
more  than  one  subject. 

In  Johnson  v.  Harrison,  47  Minn.  575,  the  court  sustained  the  Probate  Code 
against  such  objections,  using  this  detinition :  — 

"The  word   *Codc'  as  now  generally  used,  and  as  obviously 
used    in   this  title,   means   a    'system   of    law,'    .     .     .     .     *a    sys- 
tematic and  complete  body  of  law' ". 
In  a  valuable  decision  with  many  illustrations  of  what  may  be  done  in  the 
general  language  of  a  code,  the  Supreme  jCourt  of  Georgia,  in  Central  of  Georgia 
Ry.  Co.  v.  States,  31  S.  E.  531,  104  Ga.  831,  42  L.  R.  A.  518,  said:  — 

"There  is  quite  a  difference  between  a  code  of  laws  for  a 
state  and  a  compilation  in  revised  form  of  its  statutes.  The  code 
is  broader  in  its  scope,  and  more  comprehensive  in  its  purposes. 
Its  general  object  is  to  embody  as  near  as  practicable  all  the  law 
of  a  state,  from  whatever  source  derived.  When  properly  adopted 
by  the  law-making  power  of  a  state,  it  has  the  same  effect  as  one 
general  act  of  the  legislature  containing  all  the  provisions  em- 
braced in  the  volume  that  is  thus  adopted.  It  is  more  than  evi- 
dentiary of  the  law.     It  is  the  law  itself." 

NOTES    ON   PREAMBLE. 

(a)  Like  the  preamble  to  the  Federal  Constitution  (8  Fed,  Stat.  An.  84), 
this  preamble  originated  with  the  committee  of  draft.  It  had  been  pointed  out 
in  the  Conference  that  Court  may  not  examine  the  debates  before  the  legislature 
or  before  congress,  to  ascertain  the  meaning  of  tlie  plain  provisions,  or  the  neces- 
sity  for  the  legislation. 

U  S.  V.  U.  P.  Ry.  Co.,  91  U.  S.  p.  72. 

In  the  above  case  it  is  said :  — 

**In  construing  an  Act  of  Congress,  we  arc  not  at  liberty  to 
recur  to  the  views  of  individual  members  in  debate,  nor  to  con- 
sider the  motives  which  influenced  them  to  vote  for  or  against 
its  passage.  The  Act  itself  speaks  the  will  of  Congress,  and  this 
is  to  be  ascertained  from  the  language  used.  But  courts  may, 
with  propriety,  in  construing  a  statute,  recur  to  the  history  of  the 
times  when  it  was  passed,  and  this  is  frequently  necessary,  in 
order  to  acertain  the  reasonable  as  well  as  the  meanine:  of  par- 
ticular provisions  in   it." 
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(h)  It  was  further  suii^^^^tcd  that  the  reports  of  commissions,  formal  appli- 
cations and  arguments  of  otl:er  interested  persons  and  bodies,  and  the  common 
knowledge  of  the  subject  showing  the  necessity  of  the  law  are  proper  subjects 
for  the  court  to  examine  to  ascertain  whether  the  conditions  warranted  the 
legislation   under   the  police   power. 

This  was  done  :  — 

1.  To  show  the  necessity  for  regulating  grain  commission  merchants  in 
Minnesota. 

State  ex    rel.    Beek  v.  T\'agcner,  77  Minn.  483-496. 

2.  To  determine  ,the  notice  for  legislation  in  Kansas,  intended  to  regulate 
the  oil  business. 

State   ex   rel.  Coleman.   Atty.-Gen.   v.   Kelly,  70   L.   R.   A.  450. 

3.  To  xl^-'termine   the   necessity    for  the   Contract   Labor  Law,    in   the  U.  S. 
Church  of   Holy  Trinity  v.   u'  S.  143  U.   S.  457. 

4.  To  show  the  great  dangers  to  employes  prompting  the  Safety  Appliance 
Act  to  prevent  injuries  t(»  workmen. 

Johnson  v.  So.  Pac.  Ry.  Co.,  196  U.  S.  1. 

(c)  It  is  evident  from  cases  cited  under  one  of  the  section  below  that  it 
is  for  the  legislature,  first,  to  determine  that  legislation  of  this  sort  is  necessary 
to  protect  the  general  welfare,  if  that  determination  be  based  upon  reasonable 
necessity  as  distinguished  from  arbitrary  action,  the  courts  must  uphold  the  power. 

(d)  Preambles  are  not  without  precedent  in  the  States, 
Chapter  37,  Gen.   Laws  of   Minn.   1002. 

(e)  The  object  of  this  preamble  is  to  express  some  of  the  necessities  for 
and  the  deliberation  upon,  this  legislation.  It  is  not  meant  to  enlarge  the  powers 
or  restrict  the  limitations  of  the  Code. 

See  Jacobson  v,  Mass.,  197  U.  S.  22. 

In  the  above  case  the  defendant  had  been  arrested  for  refusing  to  be  vac- 
cinated pursuant  to  a  smallpox  regulation  in  the  city  of  Cambridge  based  on  a 
law  of   Massachusetts.     Among  other  things  the  court  held:  — 

1.  That  resort  to  the  preamble  of  the  Federal  Constitution  could  not  be 
had  to  vitiate  the  state  statute. 

2.  That  a  state  legislature  in  enacting  a  statute  for  police  protection  had 
a  right  to  choose  the  medical  theory  which  was  most  prevalent  and  ki  accord 
with  common  belief  as  to  vaccination,  and  was  not  compelled  to  commit  a  matter 
involving  public  health  and  safety  to  the  final  decision  of  a  court  or  jury. 

3.  With    respect   to    tlie   preamble    it    said:  — 

"Although  that  preamble  indicated  the  general  purposes  for 
which  the  people  ordained  and  established  the  constitution,  it  has 
never  been  regarded  as  the  source  of  any  substantiative  power 
conferred  on  the  government  of  the  United  States,  or  on  any  of 
its  departments." 

This  preamble  can,  and  ought  to  be,  used  by  the  courts  as  indicating  the 
actual   necessities,  general   purposes,  and   careful   preparation   for  this  IcgisIatioiL 

SECTION  I. 

RUJinS     \XI»    RKMKUIES    GRANTED    AND    AMENDED. 

It  is  within  the  power  of  the  State  Legislature  to  modify,  or  repeal  the 
common  law.  Every  legislative  act  touching  the  common  law  has  tended  to  one 
of  these  results. 

(a)  .As  illustrating  what  has  been  done  between  employers  and  employes 
with  rcsi>ect  to  pcrsfMi.'il  injuries  in  the  use  of  this  power,  see  the  following 
ci<es'     - 
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Snead  v.  Central  of  Georgia  R.  Co.,  151  Fed.  608. 

Howard  v.  111.  Cent.  Ry.  Co.,  207  U.  S.  461. 

These  two  cases  relate  to  the  Federal  act  declared  void  because  it  covered 
"intra-state"  as  well  as  "inter-state"  commerce. 

Holden  v.   Hardt.  169  U.  S.  366. 

Smith  V.  Alabama,  124  U.  S.  465. 

Martin  v.  Pittsburgh  etc.,  R.  Co.,  203.  U.  S.  284. 

In  the  last  case  the  court  had  under  consideration  the  statute  of  Penn- 
sylvania limiting  the  recovery  of  damages  by  other  persons  from  railroads  to 
the  same  rights  which  employes  had.  It  was  claimed  that  this  repealed  much 
of  the  common  law,  took  away  vested  rights,  and  was  consequently  invalid,  but 
the  court  said:  — 

"Such  a  contention  in  reason  must  rest  upon  the  proposition 
that  the  state  of  Pennsylvania  was  without  power  to  legislate  on 
the  subject,  —  a  proposition  which  we  have  adversly  disposed  of." 
In  the  Smith  case,  supra,  the  court  recognized  the  same  principle  in  another 
rule,  w^hich  as  to  this  subject  is  general:  — 

"There  is  no  common  law  of  the  United  States  in  the  sense 
of  a  -national  customary  law  distinct  from  the  common  law  of 
England  as  adopted  by  the  several  states  each  of  itself,  applied 
as  its  local  law  and  subject  to  such  alteration  as  may  be  provided 
by  its  own  Statutes." 
In  Holden  v.  Hardy,  169  U.  S.  366,  the  court  after  discussing  stock  objections 
on  constitutional  questions  and  referring  to  the  historical  fact  that  the  common 
law  system  has  been  and  must  ever  continue  to  be  one  of  growth,  that  the  con- 
stitution of  the  United  States  must  be  interpreted  with  that  in  view,  said:  — 

"It  is  impossible  to  suppose  that  they  will  not  continue,  and 
the  law  be  forced  to  adapt,  itself  to  new  conditions  of  society,  and 
particularly,   to   the   new   relations   between   employers   and   em- 
ployes, as  they  arise." 
The   Supreme   Court  of   the  United   States   having  disposed   of   the   opposi- 
tion to  the  theory  that  the  common   law   cannot  be  repealed,  the  state  having 
always  acted  on  the  theory  that  it  can  be  modified  or  repealed  in  any  particular 
respect,   and  the   Supreme  Court  being  committed  to   the  well   known   doctrine 
that  as   to  this  subject  the   Federal  Government  has  no  common   law,   but  ad- 
ministers the  common  law  of  the  particular  state,  there  is  no  doubt  of  the  power 
to  repeal  such  law. 

(b)  It  needs  no  argument  to  show  that  the  Legislature  may  repeal  or 
modify  any  statute  or  any  set  of  statute  within  the  state.  An  illustration  of 
how  states  have  by  general  enactments  imposed,  created,  and  may  create,  repeal, 
or  modify,  many  laws  under  the  title  of  "Code"  may  be  found  from  the  cases 
cited  under  "title"  supra,  and  particularly  in  that   form  Georgia. 

(c)  The  common  law  and  statutes  of  the  several  states  need  no  repeal  for 
subjects  outside  of  employer  and  employe.  The  Code,  as  here  drawn,  is  intended 
to  furnish  the  exclusive  rule  governing  this  class  of  cases,  and  by  implication 
repeals  any  other  law  on  the  subject.  To  accomplish  this  form  of  repeal,  how- 
ever, there  must  be,  and  we  think  there  is,  unmistakable  intent  to  make  the  act 
a  substitute  for  the  old  law  and  to  make  it  contain  all  the  law  on  this  subject. 
This  is  sufficient  to  operate  as  a  repeal. 

District  of  Col.  v.  Hutton,  143  U.  S.  27. 

Brownell  v.  Holmes,  165  Mass.  169,  42  N.  E.  553. 

Nicjel  v.  City  of  St.  Paul.  80  Minn.  415. 

Cases  cited  Co.  26  Am.  &  Ang.  Encyc,  Law  (2nd  ed.)  731-732. 
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(d)  The  repeal  and  grant  being  applicable  to  all  classes  of  employment  where 
^ve  persons  or  more  are  regularly  employed,  directly  in  proportion  to  the  ac- 
cidents that  do  occur  are  within  the  police  power  and  reasonable  as  to  class- 
ification. 

Holden  v.  Hardy,  supra. 

Louisville  &  Nashville  R.  Co.  v.  Melton,  218  U.  S.     (Decision  May  31,  1910). 

St.  Louis  Coal  Company  v.  Illinois,  185  U.  S.  203. 

This  section  is  also  intended  to  be  broad  enough  to  dispose  of  liabilities  of 
a  civil  nature  as  between  employer  and  employe  for  actions  based  upon  viola- 
tions of  penal  statutes  now  or  hereafter  in  force.  In  short,  it  is  the  object  to 
make  this  the  exclusive  remedy  of  a  civil  nature  for  personal  injuries  received 
that  come  within  the  provisions  of  this'  act,  so  far  as  the  rights  of  the  employe 
are  concerned;  but  this  would  not  prevent  the  employer  from  having  a  right 
of  action  against  a  third  party  who  had  caused  him  a  legal  wrong. 

SECTION  2. 

DANGEROUS  EMPLOYMENT  DEFINED.  . 

(a)  The  question  of  whether  an  employment  is  dangerous  to  the  extent  that 
it  needs  control  under  the  police  power  is  first  for  the  Legislature. 

In  the  case  of  Mayor,  Alderman,  ct  al.  of  New  York  v.  Miln,  11  Peters,  102, 
L.  Ed.  660  662-664,  there  is  an  elaborate  opinion  on  the  police  power.  In  Feb- 
ruary, 1824,  the  Legislature  of  Js'ew  York  passed  an  act  proiding  that  the  master 
of  every  vessel  arriving  in  New  York  from  a  foreign  port  or  from  a  port  of 
any  of  the  states  other  than  New  York  was  required  under  certain  penalties 
within  a  certain  time  to  report  in  writing,  containing  the  names,  ages,  and  last 
local  settlement  of  every  person  who  should  have  been  on  board  the  vessel  during 
the  voyage,  and  that,  if  any  of  the  passengers  should  have  gone  on  board  any 
other  vessel  and  landed  at  any  other  place  with  a  view  to  proceed  to  New  York, 
the  same  should  be  stated  in  the  report.  The  corporation  of  the  City  of  New 
York  instituted  an  action  under  this  law  for  debt  against  the  master  of  the  ship 
"Emily"  to  recover  the  penalties  imposed  by  this  act,  etc.  The  defendant  de- 
murred to  the  declaration,  and  the  judges  of  the  circuit  court,  being  divided 
in  opinion  as  to  whether  or  not  this  act  regulated  trade  and  commerce  between 
New  York  and  foreign  ports  and  was  therefore  unconstitutional  and  void,  cer- 
tified the  case  to  the  Supreme  Court  of  the  United  States.  The  Supreme  Court 
reached  the  conclusion  that  it  was  not  a  regulation  of  commerce,  but  of  police. 

With  respect  to  the  difficulties  of  defining  the  police  power  the  court  continues: 

"We  choose  rather  to  plant  ouruselves  on  what  we  con- 
sider impregnable  positions.  They  are  these:  That  a  state  has 
the  same  undeniable  and  unlimited  jurisdiction  over  all  persons 
and  things  within  its  territorial  limits  as  any  foreign  nation,  where 
that  jurisdiction  is  not  surrendered  or  restrained  by  the  Constitu- 
tion of  the  United  States.  That,  by  virtue  of  this,  it  is  not  only 
the  right  but  the  bounden  and  solemn  duty  of  a  state,  to  advance 
the  safety,  happiness  and  prosperity  of  its  people,  and  to  provide 
for  its  general  welfare,  by  any  and  every  act  of  legislation  which 
it  may  deem  to  be  conducive  to  these  ends ;  where  the  power  over 
the  particular  subject,  or  the  manner  of  its  exercise  is  not  surren- 
dered or  restrained  in  the  manner  just  stated..  That  all  those 
powers  which  relate  to  merely  municipal  legislation,  or  what  may, 
perhaps,  more  properly  be   called   internal   police,   are   not  those 
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surrendered  or  restrained;  and  that,  consequently^  in  relation  to 
these,  and  the  authority  of  a  state  is  complete,  unqualified,  and 
exclusive." 

In  Holden  v.  Hardy,  169  U.  S.  366,  the  court  said : 

"We  have  no  disposition  to  criticize  the  many  authorities 
whidi  hold  the  state  statutes  restricting  the  hours  of  labor  are 
unconstitutional.  Indeed,  we  are  not  called  upon  to  express  an 
opinion  upon  this '  subject.  It  is  sufficient  to  say  to  them  that 
they  have  no  application  to  cases  where  the  legislature  had  ad- 
judged that  a  limitation  is  necessary  for  the  preservation  of  the 
health  of  employes,  and  there  are  reasonable  grounds  for  believing 
that  such  determination  is  supported  by  the  fact.  The  question 
in  each  case  is  whether  the  legislature  has  adopted  the  statute 
in  exercise  of  a  reasonable  discretion,  or  whether  its  action  be  a 
mere  excuse  for  an  unjust  discrimination,  or  the  oppression,  or 
spoliation  or  a  particular  class." 

In  speaking  of  the  fact  that  progress  may  be  made  under  our  Constitution 
in  the  change  of  laws  as  well  as. conditions,  it  said: 

"Of  course,  it  is  impossible  to  forecast  the  character  or  extent 
of  these  changes,  but  in  view  of  the  fact,  from  the  day  Magna 
Charta  was  signed  to  the  present  moment,  amendments  to  the 
structure  of  the  law  have  been  made  with  increasing  frequency, 
it  is  impossible  to  suppose  that  they  will  not  continue,  and  the 
law  be  forced  to  adapt  itself  to  new  conditions  of  society,  and 
particularly,  to  the  new  relation  between  employers  and  employes, 
as  they  arise." 

As  the  basis  for  legislative  action  within  the  police  power,  it  said: 

"These  employments  when  too  long  pursued  the  legislature 
has  judged  to  be  detrimental  to  the  health  of  the  employes,  and 
so  long  as  there  are  reasonable  grounds  for  believing  that  this  is 
so,  its  decisions  upon  this  subject  cannot  be  reviewed  by  the 
federal  courts." 

Lochner  v.  New  York,  198  U.  S.  45,  although  holding  the  particular  statute 
as  to  the  regulation  of  employer  and  employe  void  because  that  employment  was 
not  dangerous,  admits  the  rule  to  be  as  follows: 

"If  the  contract  be  one  which  the  state,  in  the  legitimate  ex- 
ercise of  its  police  power,  has  the  right  to  prohibit,  it  is  not  pre- 
vented from  prohibiting  by  the  14th  amendment. 

"This  is  not  a  question  of  substituting  the  judgment  of  the 
court  for  that  of  the  legislature.  If  the  act  be  within  the  power 
of  the  state,  it  is  valid,  although  the  judgment  of  the  court  might 
be  totally  opposed  to  the  enactment  of  such  a  law.  But  the  ques- 
tion would  still  remain:  Is  it  within  the  police  power  of  the 
state?    And  that  question  must  be  answered  by  the  court." 

In  Mueller  v.  Oregon,  208  U.  S.  412,  in  sustaining  a  law  of  Oregon  limiting 
hours  of  labor  for  women  as  being  within  the  police  power  of;  it  is  said : 

"The  legislation  and  opinions  referred  to  in  the  margin  may 
not  be,  technically  speaking,  authorities,  and  in  them  is  little  or 
no  discussion  of  the  constitutional  question  presented  to  us  for 
determination,  yet  they  are  significant  of  a  wide-spread  belief 
that  women's  physical  structure,  and  the  function  she  perfoms 
in  consequence   thereof,   justify   special   legislation    restricting   or 
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qualifying  the  conditions  under  which  she  should  be  permitted 
to  toil.  Constitutional  questions,  it  is  true,  are  not  settled  by 
even  a  consensus  of  present  public  opinion,  for  it  is  the  peculiar 
value  of  a  written  constitution  that  it  places  in  unchanging  form 
limitations  upon  legislative  action,  and  thus  gives  a  permanence 
and  stability  to  popular  government  which  otherwise  would  be 
lacking.  At  the  same  time,  when  a  question  of  fact  is  debated 
and  debatable,  and  the  extent  to  which  a  special  constitutional 
limitation  goes  is  affected  by  the  truth  -in  respect  to  that  fact, 
wide-spread  and  long  continued  belief  concerning  it  is  worthy  of 
consideration.  We  take  judicial  cognizance  of  all  matters  of  a 
general  knowledge. 

"It  is  undoubtedly  true,  as  more  than  once  declared  by  this 
court,  that  the  general  right  to  contract  in  relation  to  one's 
business  part  of  the  liberty  of  the  individual,  protected  by  the 
fourteenth  amendment  to  the  Federal  Constitution;  yet  it  is 
equally  well  settled  that  this  liberty  is  not  absolute  and  extending 
to  all  contracts,  and  that  a  state  may,  without  conflicting  with 
the  provision  of  the  fourteenth  amendment,  restrict  in  many  re- 
spects the  individual's  powers  of  contract." 

And  in  Knox  v.  Lee,  12  Wallace,   157,  in  speaking  again  for  that  great  court 
as  to  the  legal  tender  cases,  Mr.  Justice  Strong  said: 

"It   is   not   to   be   denied   that   acts   may   be   adapted   to   the 
exercise   of    lawful    power   and   appropriate   to    it   in    seasons   of 
exigency  which  would  be  inappropriate  at  other  times." 
(b)     In  legislating  against  the  danfjers  of  an  employment  and  allowing 
recovery  for  injuries  on  account  thereof,  fault  is  not  necessarily 
the  basis  of  the  liability  when  the  legislature  provides  otherwise. 
See  Freudn,  Police  Power,  Sec.  634. 
Atchison,  etc.,  R'y  Co.  v.  Matthews,  174  U.  S.  96. 
C,  R.  I.  &  P.  R'y  V.  Zernecks,  183  U.  S.  582. 
Jones  V.  Brim,  165  U.  S.  180. 
Article    by    John    H.    Wigmore,    entitled    "Responsibility    for    Torturous 

Act?,"  Harvard  Law  Review,  VII. 
Persault  v.  O'Reilly,  74  N.  Y. 

In  the  Zernecke  case  the  Supreme  Court  said :  — 

"Our  jurisprudence  affords  examples  of  legal  liability  without 
fault,  and  the  deprivation  of  property  without  fault  being  attri- 
butable to  its  ow^ner.  The  law  of  deodands  was  such  an  example. 
The  personification  of  the  ship  in  admiralty  law  is  another.  Other 
examples  are  afforded  in  the  liability  of  the  husband  for  the  torts 
of  the  wife  —  the  liability  of  a  master  for  the  acts  of  his  ser- 
vants." 

In  McLean  v.  Denver  &  Rio  Grande  R.   Co.,  203  U.   S.  39,  with  respect  to 
certain  fees  fixed  by  the  legislature,  the  court  said:  — 

."The  exercise  of  the  police  power  may  and  should  have  ref- 
erence to  the  peculiar  situation  and  needs  of  the  community  .  . 
.  .  the  law  being  otherwise  valid,  the  amount  of  inspection  fees 
is  not  a  judicial  question;  it  rests  with  the  legislation  or  legisla- 
ture to  fix  the  amount  and  it  can  only  present  a  valid  objection 
when  it  is  shown  that  it  is  so  unreasonable  and  disproportionate 
to  the  services  rendered  as  to  attack  the  good  faith  of  the  law." 
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In  State  v.  Smith.  58  Minn.  35,  it  is  said:  — 

'*It  has  never  been  questioned  that  the  police  power  of  the 
state  extends  to  regulating  the  use  of  dangerous  machinery,  with 
a  view  to  protecting,  not  only  others,  but  those  who  are  em- 
ployed to  use  it." 

For  fuller  discussion  see  Article  H.  V.  Mercer,  report  of  Atlantic  city  con- 
ference, pages  54  to  216. 

(c)  It  is  not  necessary  that  the  police  power  be  confined  to  public  or  quasi- 
public  institutions  or  person.  For  relations  otherwise  private  may  become  public 
under  public  necessity  if  the  legislature  decides  that  the  public  needs  protection. 

State  V.  Wagener,  77  Minn.  483. 

Harbison  v.  Knoxville  Iron  Co.,  183  U.  S.  18. 

In  the  former  of  these  cases  it  was  held  that  a  state  had  the  power  to 
control  commission  merchants  engaged  in  buying  and  selling  grain  because  public 
protection  necessitated  it.  In  the  Harbison  case  it  was  held  that  a  statute  of 
Tennessee  requiring  lumber  companies  to  redeem  them,  at  reasonable  times, 
merchandise  time  checks  paid  for  services  to  their  men,  was  justified  in  the 
interests  of  public  safety  and  within  the  police  power.  This  power  must  be 
exercised  in  the  ordinary  way,  and  not  by  putting  the  state  into  business  with 
a  hope  of   regulating  but  competition. 

Rippe  V.  Becker,  56  Minn.  100. 

(d)  Whether  this  definition  be  construed  only  as  such  or  as  a  classifica- 
tion, it  is  the  only  one  of  practical  use,  because :  —  . 

1.  It  classified  all  employments  an  dangerous  directly  and 
exactly  on  their  injury  basis. 

2.  It  covers  all  employments  and  employes  upon  the  basis  of 
actual   as  distinguished    from   supposed   dangers. 

3.  It  tends  to  prevent  hazards  in  all  employment  and  gives 
warning  to  protect  themselves. 

4.  It  classifies  risks  in  accordance  with  the  good  or  bad 
showing  of  the  particular  employment  as  well  as  that  general  in- 
dustry. 

(e)  It  is  the  safest  because  there  can  be  no  question  of  constitutional  in- 
equality in  either  the  classification  of  the  employes  of  a  particular  industry  or 
between  different  industries. 

C.  M.  &  St.  P.  Ry.  Co.  V.  Wedbey,  178  Fed.* 619,  8C.  C.  A. 
Louisville  &  Nashville  R.  Co.  v.  Melton,  U.  S.  Sup.  Co-op.  Adv. 
Sheets,  July  1,  1910,  page  626   (218  U.   S.). 

(f)  "Arising  in  and  growing  out  of  the  course  of  emplo)rment"  comes  from 
the  British  act  and  has  received  much  judicial  comment.  The  injuries  may  arise 
in  the  course  of  employment  and  not  grow  out  of  such  employment,  as  illustrated 
by  an  English  decision  in  a  case  where  a. boy  was  hurt,  while  at  work  in  his 
employment,  by  a  piece  of  iron  thrown  by  another  boy  not  connected  with  the 
employment  Another  case  where  the  accident  was  caused  by  a  fellow  work- 
man while  they  were  engaged  in  "horse-play"  was  also  held  not  to  "arise-out  of" 
the  course  of  employment  (See  Knowles,  Workmen  Comp.,  pp.  16-20).  It  docs 
not  arise  in  the  course  of  employment  either  before  the  employment  has  com- 
menced or  after  it  has  terminated.  Id. 
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SECTION  4. 

INEQUALITY  OF  EMPLOYER  AND  EMPLOYE. 

(a)  The  courts  recognize  that  in  dangerous  employment  the  employer  and 
the  employe  do  not  stand  upon  equality  as  to  their  right  to  contract.  This  is  one 
of  the  fundamental  grounds  of  interference  in  such  matters  as  this. 

In  the  case  of  Harbison  v.  Knoxville  Iron  Co.,  53  S.  W.  955,  the  Supreme 
Court  of  Tennessee  said: 

"The  Legislature,  as  it  thought,  found  the  employe  at  a  dis- 
advantage in  this  respect,  and  by  this  enactment  undertook  to 
place  him  and  the  employer  more  nearly  upon  an  equality.  This 
alone  commends  the  act,  and  entitled  it  to  a  place  on  the  statute 
book  as. a  valid  police  regulation." 

The  Supreme  Court  of  the  United  States  approved  this  opinion  in  Knox- 
ville  V.  Harbinson,  183,  U.  S.  13. 

In  respect  to  the  length  of  hours  of  dangerous  labor  may  be  required,  it 
was  said  by  the  Supreme  Court  of  the  United  States,  Holden  v.  Hardy,  189 
U.  S.  866: 

"The  Legislature  has  also  recognized  the  fact,  which  the 
experience  of  legislatures  in  many  states  has  corroborated,  that 
the  proprietors  of  these  establishments  and  their  operatives  do 
not  stand  upon  an  equality,  but  that  their  interests  are,  to  a  cer- 
tain extent,  conflicting." 

Then  in  the  case  of  Narramore  v.  Cleveland,  etc.,  Ry.  Co.,  96  Fed.  296,  a 
case  involving  the  rights  of  railway  employes  to  have  switches  blocked,  while 
Judge  Taft  was  sitting  on  the  Circuit  Court  of  Appeals,  he  used  this  language: 

"The  only  ground  for  passing  such  a  statue  is  found  in  the 
inequality  of  terms  upon  which  the  railway  company  and  its  ser- 
vants deal  in  regard  to  the  dangers  of  their  employment.  The 
manifest  legislative  purpose  was  to  protect  the  servant  by  positive 
law,  because  he  had  not  previously  shown  himself  capable  of  pro- 
tecting himself  by  contract;  and  it  would  entirely  defeat  this 
purpose  thus  to  permit  the  servant  *to  contract  the  master  out' 
of  the  statute." 
An  employe  cannot  successfully  say  to  a  railway  president,  "Run  your 
business  carefully  or  I  will  quit." 

THE   RIGHT   TO   SUE   AND   THE   FINALITY   OF  AMOUNT   MAY   BE 
CONDITIONAL  AS   PROVIDED  IN   THIS   SECTION. 

'  (b)  There  is  no  more  discrimination  between  the  rights  of  the  employer 
and  the  employe  in  this  matter  than  the  situation  demands,  according  to  the  rule 
above  stated.  In  all  actions  the  party  that  is  agrieved  has  the  burden  of  bring- 
ing and  substantiating  his  action.  In  cases  where  a  right  is  given  absolutely  the 
remedy  follows  in  the  courts  as  a  matter  of  law;  but  in  cases  where  the  right 
is  settled  with,  or  conditioned  upon,  the  remedy  in  such  way  as  to  show  that 
the  right  would  not  be  given  if  it  were  not  for  the  remedy,  the  courts  uphold 
it  as  a  valid  condition  to  compel  parties  to  submit  their  claims  to  arbitration  or  to 
agree  that  arbitration  shall  be  a  condition  precedent  to  a  cause  of  ^  action.  Aa 
arbitration  clause  is  contained  in  the  Minnesota  Standard  Fire  Policy,  as  in 
many  others,  and  has  been  upheld  by  the  courts.     The  police  pOwer  allow  H, 
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even  as  a  condition  to  bringing  suit  in  a  regular  court.  But  a  law  leaving  the 
general  question  of  liability  to  be  determined  and  simply  providing  a  reasonable 
method  of  estimating  and  ascertaining  the  amount  of  the  loss  as  a  condition  of 
the  liability  is  unquestionably  valid. 

Schuffer  v.  Rockford  Insurance  Co.,  77  Minn.  291. 
Viney  v.  Bignold,  L.  R.  20  Q.  B.  D.  172. 
Collins  V.  Locks,  4  App.  Cas.  674. 
Scott  V.  Avery,  6  H.  L.  Cas.  811. 

Pres't.,  etc.,  D.  &  H.  Canal  Co.  v.  Pa.  Coal  Co.,  50  N.  Y.  250. 
WolflF  V.  Liverpool  L.  G.  Ins.  Co.,  50  N.  J.  L.  453. 
Hall  V.  Norwalk  Fire  Ins.  Co.,  57  Conn.  105. 
Reed  v.  Washington  Ins.  Co.,  138  Mass.  572. 
Hamilton  v.   The   Liverpool   &   London   &  Globe   Ins.    Co.,   136 
U.  S.  242,  34  L.  Ed.  419. 

In  the  Wolff  Case,  supra,  it  is  said: 

"It  is  clear,  beyond  all  possibility  of  .controversy,  that  the 
agreement  between  the  assured  and  the  company,  and  that  if 
they  could  not  agree  on  the  amount  of  the  loss,  that  the  sum 
recoverable  should,  if  an  arbitration  were  requested,  be  the 
amount  found  by  the  award.  Such  an  agreement  is  both  legal  and 
reasonable,  and  it  is  not  perceived  that  any  authority  exists  which 
holds  a  contrary  doctrine." 

In  ^eed  v.  Washington  Ins.  Co.,  138  Mass.  572,  the  court  said: 

"There  is  no  doubt  that  an  appraisal  of  value,  or  an  award 
of  the  amount  of  damages,  can  be  made  a  condition  precedent 
to  a  right  of  action." 

The  Supreme  Court  of  the  United  States  in  the  Hamilton  case,  supra,  said: 

"Such  a  stipulation,  not  ousting  the  jurisdiction  of  the  courts, 
but  leaving  the  general  question  of  liability  to  be  judicially  de- 
termined, and  simply  providing  a  reasonable  method  of  estimating 
and  ascertaining  the  amount  of  the  loss,  is  unquestionably  valid, 
according  to  the  uniform  current  of  authority  in  England  and  in 
this  country." 

■ 

•EVEN  FIRE  INSURANCE  COMES  WITHIN  POLICE  POWER. 

(c)  The  State  may  control  the  sort  of  contracts  that  are  made  for  fire 
iasarance  and,  of  course,  may  also  control  them  for  insurance  risks  for  men  in 
dangerous  employment,  under  the  police  power. 

Wild  Rice  L.  Co.  v.  Royal  Ins.  Co.,  99  Minn.  190. 

State  v.  Beardsley,  88  Minn.  20. 

Schrepfer  v.  Rockford  Ins.  Co.,  77  Minn.  291. 

In  State  v.  Smith,  58  Minn.  35,  the  court  said: 

"It  has  never  been  questioned  that  the  police  power  of  the 
state  extends  to  regulating  the  use  of  dangerous  machinery  with 
a  view  to  protecting,  not  only  others,  but  those  who  are  employed 
to  use  it." 

In  Atchinson,  etc.,  Ry.  Co.  v.  Matthews,  174  U.  S.  96,  in  upholding  a  Kansas 
fire  statute  under  the  police  power,  the  court  said : 

'^ut  neither  the  amendment,  broad  and  compre- 
hensive as  it  is nor  any  other  amendment  was  designed 
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to  interfere  with  the  power  of  the  state,  sometimes  termed  its 
police  power,  to  prescribe  regulations  to  promote  the  health, 
peace,  morals,  education,  and  good  order  of  the  people,  and  to 
legislate  so  as  to  increase  the  industries  of  the  state,  develop 
its  resources,  and  add  to  its  wealth  and  prosperity." 

LIBERTY  OF  CONTRACT  NOT  ABSOLUTE  IN  DANGEROUS  EM- 
PLOYMENT. 

(d)     Liberty  of  contract  is  supposed  to  be  a  property  right,  as  construed  by 
the  courts. 

In  Adair  v.  U.  S.,  208  U.  S.  161,  Mr.  Justice  Harlan,  requotes  from  Lochner 
V.  New  York,  198  U.  S.  45,  as  follows: 

"The  general  right  to  make  a  contract  in  relation  to  his  busi- 
ness is  part  of  the  liberty  of  the  individual  protected  by  the  14th 
amendment  of  the  Federal  constitution." 
Later  on  the  court  says:  — 

"Under  that  provision  no  state  can  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law.  The  right  to 
purchase  or  to  sell  labor  is  part  of  the  liberty  protected  by  this 
amendment,  unless  there  are  circumstances  which  exclude  the 
right." 

Adair  v.  U.  S.,  208,  U.  S.  161. 
In  Gray  v.  Building  Trades  Council,  91,  Minn.  171  (182),  our  court  said:  — 
"A  person's  occupation  or  calling,  by  means  of  which  he  earns 
a  livelihood  and  endeavors  to  better  his  condition,  and  to  provide 
for  and  support  himself  and  those  dependent  upon  him,  is  prop- 
erly within  the  meaning  of  the  law,  and  entitled  to  protection  as 
such ;  and  as  conducted  by  the  merchant,  by  the  capitalist,  by  the 
contractor  or  laborer,  is,  aside  from  the  goods,  chattels,  money, 
or  effects  employed  and  used  in  connection  therewith,  property 
in  every  sense  of  the  word." 

BUT  THE  LIBERTY    OF   EMPLOYER  AND   EMPLOYE   TO   CONTRACT   IS    NOT    ABSOLUTE    WHEN 

APPLIED   TO   DANGEROUS    EMPLOYMENT. 

Holden  v.  Hardy,  169,  U.  S.  366. 
Atchinson,  etc.,  Ry.  Co.  v.  Matthews,  174,  U.   S.  96. 
Johnson  v.  Southern   Pacific  Ry  Co.,   196,  U.   S.  1. 
Knoxville  Iron  Co.  v.  Harbison,  183  U.  S.  13. 
Muller  V.  Oregon,  208  U.  S.  412  (L.  Ed.  551-555). 
Hicago,  R.  I.,  etc.,  Ry.  Co.  v.  Zernecke,  183  U.  S.  582. 

In  Holden  v.  Hardy,  169  U.  S.  366,  the  court  said:  — 

'This  right  of  contract,  however,  is  itself  subject  to  certain 
limitations  which  the  state  may  lawfully  impose  in  the  exercise 
of  its  police  power." 

In  Atchinson,  etc.,  Ry.  Co.  v.  Matthews,  174  U.  S.  96:  — 

"But  neither  the  amendment,  broad  and  comprehensive  as  it 
is,  ...  .  nor  any  other  amendment,  was  designed  to  inter- 
fere with  the  power  of  the  state,  sometimes  termed  its  police 
power,  to  prescribe  regulations  to  promote  the  health,  peace, 
morals,  education  and  good  order  of  the  people,  and  to  legislate 
so  as  to  increase  the  industries  of  the  state,  develop  its  resources, 
and  add  to  its  wealth  and  prosperity." 
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In  Knoxvjlle  Iron  Co.  v.  Harbison,  183,  U.  S.  13,  the  court  said :  — 
"But  it  is  also  true  that,  inasmuch  as  the  right  to  contract  is 
not  absolute  in  respect  to  every  nicitter,  but  may  be  subjected  to 
the  restraints  demanded  by  the  safety  and  welfare  of  the  state 
and  its  inhabitants,  the  police  power  of  the  state  may,  within  de- 
fined limitations,  extend  over  corporations  outside  of  and  regard- 
less of  the  power  to  amend  charters." 
In  Lochner  v.  New  York,  198  U.  S.  45,  it  is  said :  — 

'The   state,   therefore,   has  power  to  prevent   the   individual 
from  making  certain  kinds  of  contracts,  and  in  regard  to  them 
the  federal  constitution  offers  no  protection." 
Upon  this  theory  the  court  made  the  holding  in  Muller  v.  Oregon,  as  fol- 
lows :  — 

**Vet,  it  is  equally  well  settled  that  this  liberty  is  not  ab- 
solute and  extending  to  all  contracts,  and  that  a  state  may,  with- 
out conflicting  with  the  provisions  of  the  Fourteenth  Amendment 
restrict  in  many  respects  the  individuals  powder  of  contract." 

ALL   PROPERTY    HELD  SUBJECT   TO   POLICE   POWER. 

(c)  The  right  of  property  is  always  held  subject  to  the  necessities  of  the 
general  welfare  and  especially  under  our  constitutional  system  based  on  the 
contract  theory. 

See  Holden*  v.  Hardy,  supra. 
Indeed  in  Beer  Compan  v.  Massachusetts,  97  U.  S.  25,  the  court  said :  — 
*'li  the  public  safety  or  the  public  morals  requires  the  discon- 
tinuance of  any  manufacture  or  traffic  the  hand  of  the  Legislature 
cannot  be  stayed  from  providing  for  its  discontinuance  by  any  in- 
cidental inconvenience  which  individuals  or  corporations  may 
suffer.  All  rights  are  held  subject  to  the  police  power  of  the 
stater' 

INTERSTATE    COMMERCE    SUBJECT    TO   THIS    POWER. 

(f)  To  the  extent  that  the  general  welfare  needs  protection  within  the 
state,  it  is  at  liberty  to  act  even  on  interstate  commerce,  for  the  state's  police 
power  as  to  that  was  not  delegated  to  congress. 

McLean  v.  Denver  &  R,  G.  R.  R.  Co.,  203  U.  S.  38-47. 
Mayor,  Alderman,  e  al.  of  New  York  v.  Miln,  11  Peters,  102. 
Howard  v.  111.  Cent.  R.  R.  Co.,  207  U.  S.  463. 

THE  STATE   MAY  REGULATE  EMPLOYES    OP  THE  PUBLIC. 
I 

(g)  Of  course,  these  constitutional  provisions  do  not  prohibit  the  state  from 
passing  a  law  which  would  allow  its  own  servants  to  collect  from  it. 

Aitkin  v.  Kansas,  191,  U.  S.  206. 

(h)  Actual  fault  is  not  necessary  to  fix  a  basis  of  compensation.  See 
authorities  under  Section  2,  supra. 

(i)  The  greatest  two  curses  of  the  present  jury  system  for  this  class  of 
cases  are  the  determination  of:  — 

1,  Fault  or  counter- fault. 

2.  Amount  to  be  awarded,  maintained,  or  defeated  after  expensive  litigation. 
This  law  places  the  duty,  and,  except  for  attempt  to  self-inflicted  injuries 

to  obtain  compensation,  leaves  no  question  of  fault  for  trial.  The  compensation 
is  based  on  disability  and  measures  by  wage  scale  —  more  simple,  certain,  quick 
remedy  than  a  jury  could  give. 
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(j)     The  suggestion  has  been  made  that  in  the  insurance  cases  the  provision 
for  award  rest  upon  contract.    The  point  is  that  under  the  police  power  of  the 
state  may  prescribe  the  form  of  contract  and  prohibit  all  others. 
Wild  Rice  Lbr.  Co.  v.  Royal  Ins.  Co.,  99  Minn.  190. 

//  is  well  settled,  at  least  in  some  states,  that  because  of  the  police  power 
of  the  state  may  require  fire  insurance  companies  to  make  prescribed  forms  of 
policies  containing  clauses  for  arbitration.  It  may  prohibit  any  other  contract 
than  that  so  prescribed.     This  covers  the  principle. 

We  apply  it  to  dangerous  employments  under  the  police  power.  There  cam 
be  no  doubt  of  the  right  of  the  state  to  employ  the  principle  by  requiring  suck 
contracts.  The  reason  for  requiring  the  contracts  by  fire  insurance  companies 
is  the  convenience  of  all.  The  reason  for  not  requiring  them  in  the  case  of  em- 
ployer and  employe  is,  again,  the  convenience  of  all. 

The  formal  execution  so  required  gives  no  consent,  except  to  do  business 
under  the  law,  so  here  the  formal  execution  is  unnecessary.  The  fact  that  busi- 
ness is  done  places  them  under  the  law  and  gives  as  much  consent. 

There  are  institutions  that  will  be  subject  to  this  law  which  necessarily  employ 
and  discharge  enough  men  daily  to  create  enough  expense  in  the  formal  execu- 
tion of  policy  contracts  to  greatly  burden  the  employer  and  seriously  decrease 
the  cost  benefits  to  the  employe.  Without  reason  and  against  economy  the  burden 
should  not  be  imposed.     See 

State  V.  Beardsley,  88  Minn.  20. 

Scherpfer  v.  Rock  ford  Ins.  Co.,  77  Minn.  291. 

Article  by  H.  V.  Mercer,  Atlantic  City,  Report,  p.  195. 

BOARD  OF  AWARDS  OR  BOARD  OF  ARBITRATION. 

a.  See  authorities  under  Preamble  and  Sections  "I",  "11",  and  "III". 

b.  See  Standard  Form  for  Policies  of  Ohio. 

c.  This  is  a  reasonable  method  of  determining  matters  based  upon  neir 

rights  given  since  the  constitution. 
See  Board  of  Co.  Com.  v.  Morrison,  22  Minn.  178. 
Minor  v.  Happersett,  21  Wall.    162. 
Article  by  H.  V.  Mercer,  Atlantic  City  Conference  Report. 

d.  Irrespective  of  this,  it  is  a  reasonable  method  of  determining  claims. 
In  the  case  of  State  ex  rel.  Barber  Asphalt  Paving  Co.  v.  District  Court  of 

St.  Louis  County,  90  Minn.  457,  Duluth  had  a  charter  provision  allowing  appeals 
to  be  taken  to  the  court  in  such  cases  by  the  tax-payer.  The  respective  quotation 
will  show  the  views  taken  by  the  court,  90  Minn.  461-464: 

"We  have  no  doubt  that  the  provision  of  the  charter  requiring 
the  presentation  of  all  claims  to  the  city  council  for  adjustment 
and  allowance  was  an  appropriate  subject  for  charter  supervision, 
.  and  from  that  it  would  seem  to  follow  logically  that  it  was  also 
proper  to  continue  the  subject,,  and  provide  the  manner  in  which 
the  determination  of  the  city  council  allowing  or  disallowing  a  claim 
might  be  removed  to  the  district  court  for  judicial  investigation 
and  determination;  and  we  hold  without  further  remark  that 
it  was  within  the  power  of  the  framers  to  embody  in  the  charter 
the  provision  under  consideration. 

"It  is  contended  that  the  provisions  of  the  charter  are  in- 
valid, because  they  do  not  constitute  due  process  of  law  ♦  ♦  ♦ 
The  statute  is  a  very  serviceable  one,  and  provides  an  orderly 
method   of   settling   claims   and   demands   against   counties  with- 
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out  the  necessity  of  the  formal  commencement  of  an  action  in 
court;  and  the  provisions  allowing  the  appeal  of  the  instance 
of  tax  payers  was  intended  as  a  safeguard,  and  to  assist  in  the 
protection  of  a  public  fund. 

"Every  person  is  entitled  to  a  certain  remedy  in  the  law  for 
the  redress  of  all  injuries  or  wrongs  he  may  receive  in  his  per- 
son, property,  or  character.  But  he  is  not  entitled  to  any  partic- 
ular remedy.  Due  process  of  law  means  an  orderly  procedure 
adapted  to  the  nature  of  the  case,  in  which  the  citizen  has  an 
opporttmity  to  be  heard  to  defend,  enforce,  and  protect  his  right; 
and,  where  such  opportunity  is  granted  by  law,  the  citizen  cannot 
complain  of  the  procedure  to  which  he  is  required  to  conform 
*  ♦  ♦  *  In  case  like  that  under  consideration,  where  a 
claim  is  made  against  a  city  or  county,  the  presentation  of  the 
claim  to  the  administrative  officers  for  their  action  is  the  initiation 
of  proceedings  to  enforce  its  payment.  By  the  presentation 
claimant  adopts  that  method  of  enforcing  his  rights.  He  is 
bound  to  follow  up  his  claim,  and  pursue  the  remedy  pointed  out 
by  the  charter  or  statutes  for  its  enforcement,  and  is  afforded 
ample  opportunity  for  a  complete  investigation  and  hearing  upon 
the  merits  of  his  claim.  And,  though  notice  of  appeal  is  required 
to  be  served  upon  him,  he  is  apprised  by  th^  law  for  the  manner 
of  taking  such  appeal;  and,  unless  he  wholly  abandons  his  claim 
after  its  allowance  by  the  city,  he  will  have  actual  knowledge  that 
it  has  been  taken.  This  answers  every  purpose,  and  is  'due  pro- 
cess of  law.'" 

"The  administrative  officers,  the  board  of  county  commis- 
sioners, or  the  city  council,  in  passing  upon  and  allowing  or 
disallowing  the  claims,  act  quasi  judicially." 

In  speaking  of  a  decision  of  the  United  States  Land  Department,  in  Lamp- 
ion v.  Coffin,  102  Minn.  493-500,  our  court  said : 

"That  was  the  only  tribunal  qualified  or  with  jurisdiction 
to  determine  the  existence  of  the  facts  essential  to  the  alleged 
right,  and  its  conclusion  therein  precludes  further  inquiry  by 
the  court." 

In  Murray  v.  Hoboken,  etc.,  Co.,  18  How.  280   (L.  ed.  372),  the  Supreme 
Court  also  said : 

"It  is  true,  also,  that  even  in  a  suit  between  private  per- 
sons to  try  a  question  of  private  rights,  the  action  of  an  ex- 
ecutive power  upon  a  matter  committed  to  its  determination  by 
the   constitutional  laws  is  conclusive." 

e.    The  authority  for  this  may  be  found  in  the  insurance  cases  following  as 
well  as  the  foregoing  cases: 

Wild  Rice  L.  Co.  v.  Royal  Ins.  Co.,  99  Minn.  190-193-195. 

State  v.  Beardsley,  88  Minn.  20-26. 

Schuffer  v.  Rockford  Ins.  Co.,  77  Minn.  291. 

Viney  v.  Rignold,  L.  R.  20  Q.  B.  D.  172. 

Scott  v.  Avery,  5  H.  L.  Cas.  811. 

Pres't,  etc.,  D.  &  H.  Canal  Co.  v.  Pa.  Coal  Co.,  50  N.  Y.  250. 

WalflF  V.  Liverpool  L.  &  G.  Ins.  Co.,  50  N.  J.  L.  453. 
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(f)     The  Federal  Constitution  does  not  control  mere  forms  of  procedure  in, 
or  regulate  the  practice  of,  the  state  courts. 

"A  state  cannot  deprive  a  person  of  his  property  without 
the  due  process  of  law,  but  this  does  not  necessarily  imply  that 
all  trials  in  the  state  courts,  affecting  the  property  of  persons 
must  be  by  jury.  This  requirement  of  the  constitution  is  met 
if  the  trial  is  had  according  to  the  settled  course  of  judicial 
proceedings.         ^ 

Due  process  of  law  is  process  due  according  to  the  law  of  the 
land.  This  process  in  the  states  is  regulated  by  the  law  of  the 
state.     Our  power  over  that  law  is  only  determined  whether  it 

is  in  conflict  with  the  supreme  law  of  the  land That 

is  to  say,  with  the  constitution  and  laws  of  the  United   States 

made  in  pursuance  thereof or  with  any  treaty  made  under 

the  authority  of  the  United  States. 

Maxwell  v.  Dow,  176  U.  S.  581,   (L.  ed.  597.) 

Iji  a  recent  case,  in  speaking  of  procedure,  the  court  said: 

"It  does  not  follow,  l.owever,  that  a  procedure  settled  in 
English  Law  at  the  time  of  the  emigration,  and  brought  to  this 
country  and  practiced  by  our  ancestors,  is  an  essential  element  of 
due  process  of  law.  If  that  were  so,  the  procedure  of  the  first 
half  of  the  17th  Century  would  be  fastened  upon  the  American 
jurisprudence  like  a  straight  jacket,  only  to  be  unloosed  by  con- 
stitutional amendment." 
And: 

Twining  v.   New  Jersey,  211   U.  S.  78. 
"That   (said  Mr.  Justice  Matthew,  in  the  same  case,  p.  529) 
would  be  to  deny  every  quality  of  the  law  but  its  age,  to  render  it 
incapable  of  progress  or  improvement." 

Twining  v.  New  Jersey,  U.  S.  211,  78. 

The  opinion  that  requotes  from  Louisville  &  Nashville  R.  R.  Co.  v.  Schmidt, 
177  U.  S.  230   (L.  ed.)  : 

"It  is  no  longer  open  to  contention  that  the  due  process  of 
the  law  clause  of  the  14th  amendment  to  the  constitution  of  the 
United  States  does  not  control  mere  forms  of  procedure  in  the 
state  courts,  or  regulate  practice  therein." 

Further  in  on  the  opinion  it  said : 

Due  process  requires  that  the  court  which  assumes  to  de- 
termine the  rights  of  the  parties  shall  have  jurisdiction  and  that 
there  shall  be  notice  and  opportunity  of  hearing  given  the  parties 

subject  to  these  two  fundamental  conditions,  which  seem 

to  be  universally  prescribed  in  all  systems  of  law  established  by 
civilized  countries,  this  court  has,  up  to  this  time,  sustained  all 
state  laws,  statutory  or  judicially  declared  regulating  procedure, 
evidence  and  methods  of  trial,  and  held  them  to  be  consistent  with 
due  process  of  law." 

RESUME  OF  LEGAL  FINDINGS. 

1.  That  an  employe  who  has  received  an  injury  in  the  due  course  of  W* 
employment  has  a  cause  of  action  against  his  employer  because  his  employer 
was  negligent  is  based  upon  what  the  court  first  held  was  an  implied  contmcl 
on  the  part  of  the  employer  that  he  would  furnish  a  reasonably  safe  place  in 


employers'  liability  commission.  cix 

which  his  employe  should  work  and  reasonably  sa/c  tools  with  which  to  work- 
If  the  employer  did  not  furiiish  such  a  place  and  tools  he  was  negligent  and 
the  employe  was  entitled  to  recover. 

2.  That  on  the  part  of  tjie  employe  there  was  an  implied  contract  between 
him  and  his  employer  that  he  would  use  due  care  in  performing  his  work  and 
if  he  did  not  and  his  negligence  contributed  to  the  cause  of  his  injury  he  could 
not  recover. 

3.  By  taking  away  the  defense  of  the  assumption  of  risk  when  assumed 
contract  of  employment  that  he  assumed  the  risks  in  continuing  to  work  with 
defective  tools  in  a  dangerous  place  after  he  knew  that  the  tools  were  defective 
and  the  place  was  dangerous,  and  would  not  have  a  cause  of  action  against 
his  employer  for  an  injury  occurring  after  he  knew  that  the  place  and  tools 
were  dangerous  and  defective,  also  that  it  was  a  part  of  the  contract  of  emploj'- 
mcnt  on  the  part  of  the  employe  that  in  case  he  was  injured,  by  the  negligence  of 
a  fellow  servant  and  such  negligence  contributed  to  the  injury  that  he  assumed 
the  risks  and  could  not  recover.  ^ 

Seventeen  states,  Colorado,  Georgia,  Missouri,  etc.,  have  abolished  the  fellow 
servant  defense. 

Many  states,  California,  Oregon,  Ohio,  have  modified  all  of  the  common  law 
defenses  by  statute  or  by  decision  along  the  following  lines : 

1.  Adopting  the  doctrine  of  compensative  negligence. 

2.  Changing  the  burden  of  proof  of  contributory  negligence  from  the  plain- 
tiff to  the  defendant. 

3.  By  taking  away  the  defense  of  the  assumption  of  risk  when  assumed 
the  injury  was  caused  by  the  fault  or  negligence  of  the  employer. 

For  the  same  reason  I  be  legislature  has  a  right  to  take  azvay  all  of  the 
defenses  and^  the  cause  of  action  based  upon  fault  or  implied  duty  of  the  em- 
ployer especially  when  the  hiw  would  provide  a  more  uniform  and  adequate 
remedy  for  the  same  cause  of  action  whether  based  upon  fault  or  not. 

4.  For  the  purpose  of  the  justification  of  the  proposed  Code,  it  is  suffi- 
cient that  the  Supreme  Court  of  the  United  States  on  January  3,  1911,  in  the 
Depositors'  Guarantee  Fund  case  of  Oklahoma,  Kansas  and  Nebraska  was  held: 

That  it  is  within  the  police  power  of  the  state  when  there  is  an  eme'r- 
gcnc>'  threatening  the  peace,  health  and  safety  of  its  inhabitants  to  create  a 
State  Insurance  Fund  by  taxing  the  State  Banks  1%  of  the  deposits  to  guar- 
antee the  payment  in  full  to  each  depositor  of  every  state  bank  the  entire 
amount  due  him  in  case  one  bank  becomes  insolvent. 

For  the  same  reason  and  on  the  same  principles  it  is  within  the  police  power 
of  the  State  to  create  a  State  Insurance  Fund  to  compensate  workmen  for  60% 
of  their  loss  of  earning  power  arising  out  of  Industrial  Accidents  in  the  due 
course  of  their  employment  by  taxing  the  industries  in  which  the  accident  occurs. 

James  H.\rrington  Boyd, 

Chairman. 
Toledo,  Ohio,  February  7,  1911. 
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To  the  General  Assembly  of  the  State  of  Ohio  : 

Finding  myself  unable,  in  many  respects,  to  concur  in  the  bill  pre- 
pared and  submitted  by  a  majority  of  the  Commission,  I  herewith  sub- 
mit a  bill  which  embodies  my  views  of  a  measure  such  as  should  be 
adopted  by  the  General  Assembly. 

It  provides  for  the  creation  of  a  state  insurance  fund  for  the  benefit 
of  injured  employes  of  employers  who  contribute  to  the  fund,  and  of 
the  dependents  of  such  injured  employes  in  case  of  death.  It  provides 
for  the  administration  of  the  fund  by  a  state  board  to  be  appointed  by 
the  governor. 

The  injured  employe,  or  dependents,  in  case  of  death,  may  accept 
the  benefits  or  compensation  provided  from  the  fund,  or  pursue  their 
remedies  as  heretofore,  against  the  employer;  and  in  the  latter  event, 
the  employer  who  pays  a  judgment,  in  case  of  recovery  against  him, 
is  to  be  re-imbursed  from  the  state  fund  to  the  extent  of  such  judg- 
ment not  in  excess  of  $3,400. 

Under  it,  all  moneys  contributed  to  the  fund  by  insured  employers 
will  go,  without  waste,  to  the  injured  employes  and  their  dependents. 

The  machinery  provided  for  the  administration  of  the  fund  is  be- 
lieved to  be  free  from  complications  and  constitutional  objections. 

In  cases  of  injury,  all  questions  of  negligence  and  the  like  are 
eliminated,  except  the  sole  one  of  whether  or  not  the  injury  was  pur- 
posely self  inflicted. 

•  I  also  recommend  that  Section  6242  and  6245-1  be  amended  to  read 
as  follows: 

Sec.  6242.  That  in  all  actions  brought  by  an  employe  to  recover 
from  an  employer  for  personal  injury  suffered  by  such  employe  or  in  an 
action  by  the  personal  representative  for  death  resulting  to  such  an  em- 
ploye from  such  personal  injury,  while  in  the  employ  of  such  employer, 
the  fact  that  such  injury  zvas  caused  or  was  contributed  to  by  any  other 
person  employed  by  the  same  employer,  zvhether  or  not  such  other  per- 
son, causing  or  contributing  to  such  injury  be  one  who  has  authority  over 
such  injured  employe  and  over  other  employes  of  such  employer,  shall 
not  be  a  defense  in  such  action. 

Sec.  6245-1.  That  in  all  such  actions  hereafter  brought,  the  fact 
that  the  employe  may  have  been  guilty  of  contributory  negligence  shall 
not  bar  a  recovery  where  his  contributory  negligence  is  slight  and  the 
negligence  of  the  employer  is  greater  ♦  ♦  ♦  jn  comparison.  But 
the    damages    shall    be    diminished    by    the    jury   in    proportion    to   the 
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amount  of  negligence  attributable  to  such  employe.  Provided  that  no 
such  employe  who  may  be  injured  or  killed  shall  be  held  in  any  degree 
to  have  been  guilty  of  contributory  negligence  in  any  case  where  the 
violation  of  such  employer  of  any  statute  or  law  of  the  state,  or 
United  States  enacted  for  the  safety  of  employes  in  any  way  con- 
tributed to  the  injury  or  death  of  such  employe.  *  *  *  AH  ques- 
tions of  negligence,  contributory  negligence,  and  assumption  of  risk, 
shall  be  for  the  jury,  under  the  instruction  of  the  court.  ' 

I  also  recommend  that  section  1028  and  1030  of  the  Revised  Code 
be  amended  to  read  as  follows : 

Sec.  1028.  Whoever  being  a  person,  firm  or  corporation,  fails  to 
comply  with  any  provisions  of  the  preceding  section,  or  fails  to  comply 
with  such  orders  for  changes  as  are  issued  by  the  chief  inspector,  within 
thirty  days  thereafter,  shall  be  fined  not  less  than  one  hundred  dollars 
or  more  than  three  hundred  dollars  for  each  offense.  All  fines  col- 
lected under  this  section  shall  inure  to  the  benefit  of  the  county  hospital 
for  tuberculosis.  In  prosecution  for  violation  of  this  section  by  or 
under  the  directions  of  the  chief  inspector,  such  inspector  shall  not  be 
required  to  give  security  for  costs  or  adjudged  to  pay  any  costs.  In 
case  where  the  accused  is  acquitted,  the  costs  shall  be  paid  from  the 
treasury  of  the  county  in  which  such  proceedings  were  brought. 

Sec.  1030.  Whoever  being  the  owner  or  operator  of  a  shop  or  fac- 
tory, violates  any  provisions  of  the  preceding  sections  shall  be  fined  for 
the  first  offense  not  less  than  tzvo  hundred  dollars,  nor  more  than  three 
hundred  dollars,  and  not  less  than  Ave  hundred  dollars  nor  more  than 
one  thousand  dollars   for  each  subsequent  offense. 

I  recommend  that  the  salaries  of  the  chief  inspector,  his  assistants, 
district  and  other  inspectors,  lady  visitors,  clerks  and  stenographers  of 
the  department  of  inspection  of  workshops  and  factories  and  public 
buildings  be  increased  and  that  five  additional  district  inspectors  be  ap- 
pointed to  this  department. 

W.    J.    WiNANS, 

Minority  Representative  of  the  Employers' 

Liability  Commission  of  Ohio. 
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MINORITY  BILL  SUBMITTED. BY  W.  J.  WINANS. 

A  BILL 

To  create  a  state  insurance  fund  for  the  benefit  of  injured,  and  the 
dependents  of  killed,  employes,  and  to  provide  for  the  administra- 
tion of  such  fund  by  a  state  liability  board  of  awards. 

Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio: 

Section  i.  There  is  hereby  created  a  state  liability  board  of 
awards,  to  be  composed  of  three  members,  not  more  than  two  of  whom 
shall  belong  to  the  same  political  party,  to  be  appointed  by  the  governor, 
within  thirty  days  after  the  passage  of  this  act,  one  of  which  members 
shall  be  appointed  for  the  term  of  two  years,  one  member  for  four 
years  and  one  member  for  six  years,  and  thereafter  as  their  terms 
expire  the  governor  shall  appoint  one  member  for  the  term  of  six  years. 
Vacancies  shall  be  filled  by  appointment  by  the  governor  for  the  un- 
expired term,  and  all  appointments  shall  be  upon  and  with  the  advice 
and  consent  of  the  senate.  One  member  of  such  board  shall  be  a  rep- 
resentative of  employers  of  labor,  one  a  representative  of  employes, 
and  one  an  actuary,  but  the  governor  may,  if  he  deems  the  same  advis- 
able, make  such  appointment  from  any  class  of  citizens. 

Section  2.  Each  member  of  the  board  shall  devote  his  entire 
time  to  the  duties  of  his  office  and  shall  not  hold  any  position  of  trust 
or  profit  or  engage  in  any  occupation  or  business  interfering  or  incon- 
sistent with  his  duty  as  such  member,  or  serve  on  or  under  any  com- 
mittee of  any  political  party. 

Section  3.  Each  member  of  the  board  shall  receive  an  annual 
salary  of  five  thousand  dollars,  payable  in  the  same  manner  as  salaries 
of  state  officers  are  paid. 

Sec.  4.  The  board  shall  be  in  continuous  session  and  open  for  the 
transaction  of  business  during  all  the  business  hours  of  each  and  every 
day,  excepting  Sundays  and  legal  holidays.  All  sessions  shall  be  open 
to  the  public,  and  shall  stand  and  be  adjourned  without  further  notice 
thereof  on  its  records.  All  proceedings  of  the  board  shall  be  shown  on 
its  record  of  proceedings,  which  shall  be  a  public  record,  and  shall  con- 
tain a  record  of  each  case  considered,  and  the  award  made  with  respect 
thereto,  and  all  voting  shall  be  had  by  the  calling  of  each  member's  name 
by  the  secretary  and  each  vote  shall  be  recorded  as  cast. 

Sec.  5.  A  majority  of  the  bbard  shall  constitute  a  quorum  for  the 
transaction  of  business,  and  a  vacancy  shall  not  impair  the  right  of  the 
remaining  members  to  exercise  all  the  powers  of  the  full  board  so  long 
as  a  majority  remains.     Any  investigations,  inquiry  or  hearing  which 
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the  board  is  authorized  to  hold,  or  undertake,  may  be  held  or  undertaken 
by  or  before  any  one  member  of  the  board.  All  investigations,  inquiries, 
hearings  and  decisions  of  the  board,  and  every  order  made  by  a  member 
thereof,  when  approved  and  confirmed  by  a  majority  of  the  members, 
and  so  shown  on  its  record  of  proceedings,  shall  be  deemed  to  be  the  or- 
der of  the  .board. 

Sec.  6.  The  board  shall  keep  and  maintain  its  office  in  the  city  of 
Columbus,  and  shall  provide  a  suitable  room  or  rooms,  necessary  office 
furniture,  supplies,  books,  periodicals  and  maps.  All  necessary  expenses 
shall  be  audited  and  paid  out  of  the  state  treasury.  The  board  may  hold 
sessions  at  any  place  within  the  state. 

Sec.  7.  The  board  may  employ  a  secretary,  actuary,  accountants, 
inspectors,  examiners,  experts,  clerks,  stenographers,  and  other  as- 
sistants, and  fix  their  compensation.  Such  employments  and  compensa- 
tion shall  be  first  approved  by  the  governor,  and  shall  be  paid  out  of  the 
state  treasury.  The  members  of  the  board,  actuaries,  accountants,  in- 
spectors, examiners,  experts,  clerks,  stenographers  and  other  assistants 
that  may  be  employed  shall  be  entitled  to  receive  from  the  state  their 
actual  and  necessary  expenses  while  traveling  in  the  business  of  the 
board.  Such  expenses  shall  be  itemized  and  sworn  to  by  the  person  who 
incurred  the  expense,  and  allowed  by  the  board. 

Sec.  8.  The  board  shall  adopt  reasonable  and  proper  rules  to  gov- 
ern its  procedure,  regulate  and  provide  for  the  kind  and  character  of 
notices,  and  the  services  thereof,  in  cases  of  accident  and  injury  to  em- 
ployes, the  nature  and  extent  of  the  proofs  and  evidence,  and  the  method 
of  taking  and  furnishing  the  same,  to  establish  the  right  to  benefits  of 
compensation  from  the  state  insurance  fund,  hereinafter  provided  for, 
the  forms  of  application  of  those  claiming  to  be  entitled  to  benefits  or 
compensation  therefrom,  the  method  of  making  investigations,  physical 
examinations  and  inspections,  and  prescribe  the  time  within  which  ad- 
judications and  awards  shall  be  made. 

Sec.  9.  Every  employer  of  labor  shall  furnish  the  board,  upon  re- 
quest, all  information  required  by  it  to  carry  out  the  purposes  of  this 
act.  The  board  or  any  member  thereof,  or  any  person  employed  by  the 
board  for  that  purpose,  shall  have  the  right  to  examine  under  oath  any 
employer  or  officer,  agent  or  employe  thereof. 

Sec.  10.  Every  employer  of  labor  receiving  from  the  board  any 
blank  with  directions  to  fill  the  same,  shall  cause  the, same  to  be  proper- 
ly filled  out  as  to  answer  fully  and  correctly  all  questions  therein  pro- 
pounded, and  if  unable  to  do  so  shall  give  good  and  sufficient  reasons 
for  such  failure.  Answers  to  such  questions  shall  be  verified  under 
oath  and  returned  to  the  board  within  the  period  fixed  by  the  board  for 
such  return. 

Sec.  II.  Each -member  of  the  board,  the  secretary  and  every  in- 
spector or  examiner  appointed  by  the  board  shall,  for  the  purposes  con- 
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templated  by  this  act,  have  power  to  administer  oaths,  certify  to  official 
acts,  take  depositions,  issue  subpoenas,  compel  the  attendance  of  wit- 
nesses and  the  production  of  books,  accounts,  papers,  records,  documents 
and  testimony. 

Sec.  12.  In  case  of  disobedience  of  any  person  to  comply  with  the 
order  of  the  board,  or  subpoena  iss'ued  by  it  as  one  of  its  inspectors,  or 
examiners,  or  on  the  refusal  of  a  witness  to  testify  to  any  matter  regard- 
ing which  he  may  be  lawfully  interrogated,  or  refuse  to  permit  an  in- 
spection as  aforesaid,  the  probate  judge  of  the  county  in  which  the  per- 
son resides,  on  application  of  any  member  of  the  board,  or  any  inspector 
or  examiner  appointed  by  it,  shall  compel  obedience  by  attachment  pro- 
ceedings as  for*  contempt,  as  in  the  case  of  disobedience  of  the  require- 
ments of  subpoena  issued  from  such  court  on  a  refusal  to  testify  therein. 

Sec.  13.  Each  officer  who  serves  such  subpoena  shall  receive  the 
same  fees  as  a  sheriff,  and  each  witness  who  appears,  in  obedience  to  a 
subpoena,  before  the  board  or  an  inspector  or  examiner,  shall  receive 
for  his  attendance  the  fees  and  mileage  provided  for  witnesses  in  civil 
cases  in  courts  of  common  pleas,  which  shall  be  audited  and  paid  by  the 
state  in  the  same  manner  as  other  expenses  are  audited  and  paid,  upon 
the  presentation  of  proper  vouchers  approved  by  the  chairman  and  sec- 
retary of  the  board.  No  witness  subpoenaed  at  the  instance  of  a  party 
other  than  the  board  or  an  inspector  shall  be  entitled  to  compensation 
from  the  state  unless  the  board  shall  certify  that  his  testimony  was 
material  to  the  matter  investigated. 

Sec.  14.  In  an  investigation,  the  board  may  cause  depositions  of 
witnesses  residing  within  or  without  the  state  to  be  taken  in  the  manner 
prescribed  by  the  law  for  like  depositions  in  civil  actions  in  the  court  of 
common  pleas. 

Sec.  15.  A  transcribed  copy  of  the  evidence  and  proceedmgs,  or 
any  specific  part  thereof,  or  any  investigation,  by  a  stenographer  ap- 
pointed by  the  board,  being  certified  by  such  stenographer  to  be  a  true 
and  correct  transcript  of  the  testimony  on  the  investigation,  or  of  a 
particular  witness,  or  of  a  specific  part  thereof,  carefully  compared  by 
him  with  his  originar notes,  and  to  be  a  correct  statement  of  the  evidence 
and  proceedings  had  on  such  investigation  so  purporting  to  be  taken 
and  subscribed,  may  be  received  in  evidence  by  the  board  with  the  same 
effect  as  if  such  stenographer  were  present  and  testified  to  the  facts  so 
certified.  A  copy  of  such  transcript  shall  be  furnished  on  demand  to 
any  party  upon  the  payment  of  the  fee  therefor,  as  provided  for  tran- 
script in  courts  of  common  pleas. 

Sec.  16.  The  board  shall  prepare  and  furnish  blank  forms,  and 
provide  in  its  rules  for  their  distribution  so  that  the  same  may  be  readily 
available,  of  application  for  benefits  or  compensation  from  the  state  in- 
surance fund,  notices  to  employers,  proofs  of  injury  or  death,  of  medical 
attendance,  of  employment  and  wage  earnings,  and  such  other  blanks 
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as  may  be  deemed  proper  and  advisable,  and  it  shall  be  the  duty  of  in-^ 
sured  employers  to  comstantly  keep  on  hand  a  sufficient  supply  of  such 
blanks. 

Sec.  17.  The  State  Liability  Board  of  Awards  shall  classify  em- 
ployments with  respect  to  their  degree  of  hazard,  and  determine  the 
risks  of  the  different  classes  and  fix  the  rates  of  premium  of  the  risks  of 
the  same,  based  upon  the  total  payroll  and  number  of  employes  in  eacli 
(»f  said  classes  of  employment,  sufficiently  large  to  provide  an  adequate 
fund  for  the  compensation  provided  for  in  this  act,  and  to  create  a  sur- 
plus sufficiently  large  to  guarantee  a  state  insurance  fund  from  year  to 
vear. 

Sec.  18.  The  State  Liability  Board  of  Awards  shall  establish  a 
-^talc  insurance  fund  from  premiums  paid  thereto  by  employers  of  labor, 
according  to  the  rates  of  risk  in  the  classes  established  by  it,  as  herein 
pn^vided,  for  the  benefit  of  employes  of  employers  that  have  paid  the 
premium  applicable  to  the  classes  to  which  they  belong  and  for  the  bene- 
fit of  the  dependents  of  such  employes. 

Section  19.  The  treasurer  of  state  shall  be  the  custodian  of  the 
state  insurance  fund,  and  all  disbursement  therefrom  shall  be  paid  by 
him,  but  upon  vouchers  "signed  by  the  president  and  secretary  of  the 
State  Liabilitv  Board  of  Awards. 

Section  20.  The  treasurer  of  state  shall  give  a  separate  and  addi- 
tional bond,  in  such  amount  as  may  be  fixed  by  the  governor,  and  with 
sureties  to  his  approval,  conditioned  for  the  faithful  performance  of  his 
duties  as  custodian  of  the  state  insurance  fund  herein  provided  for. 

Section  21.  The  State  Liability  Board  of  Awards  shall  disburse 
the  state  insurance  fund  to  such  employes  of  employers  as  have  paid 
into  said  fund  the  premiums  applicable  to  the  classes  to  which  they 
belong,  that  have  been  injured  in  the  course  of  their  employment  and 
which  have  not  been  purposely  self  inflicted,  or  to  their  dependents  in 
case  death  has  ensued,  when  such  injured  employe  or  his  dependents 
elect  to  take  the  benefits  or  compensation  payable  from  such  fund. 
Such  election  and  the  receipts  of  benefits  or  compensation  from  the 
fund  shall  operate  to  bar  such  injured  employe  or  his  legal  representa- 
tives, from  all  right  of  recovery  against  or  from  the  employer  of  such 
injured  employe. 

Section  22.  Where  an  employer  has  paid  a  judgment  recovered 
against  him  for  injuries,  or  on  account  of  the  death  of  an  employe,  he 
«ihall.  if  he  has  paid  into  the  state  insurance  fund,  the  premium  provided 
for  in  this  act  to  insure  him  against  liability  for  such  injuries  or  death, 
be  reimbursed  therefrom  to  the  extent  of,  but  in  no  case  to  exceed, 
the  amount  provided  for  in  this  act,  to  be  paid  in  case  of  injury  or 
death,  not,  however,  in  any  case,  to  exceed  the  amount  of  such  judg- 
ment and  court  costs  so  paid  by  such  employer,  such  reimbursement 
to  be  made  upon  proof  of  payment  of  such  judgment,  satisfactory  to  the 
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board  and  allowed  by  it,  and  payable  in  the  same  manner  as  benefits 
T>r  compensation  to  injured  employes  or  their  dependents. 

Section  23.  The  board  shall  disburse  and  pay  from  the  fund,  for 
such  injury,  to  such  employes,  such  amounts  for  medical,  nurse  and 
hospital  services  and  medicines,  as  it  may  deem  proper,  not,  however, 
in  any  case,  to  exceed  the  sum  of  two  hundred  dollars. 

Section  24.  In  case  death  ensues  from  the  injury  within  the  period 
of  one  year,  reasoftable  funeral  expenses,  not  to  exceed  one  hundred  and 
fifty  dollars,  shall  be  paid  from  the  fund. 

Section  25.  No  benefit  shall  be  allowed  for  the  first  week  after 
the  injury  is  received,  except  the  disbursement  provided  for  in  the  next 
two  preceding  sections. 

Section  26.  In  case  of  temporary,  partial,  or  permanent  partial 
disability,  the  employe  shall  receive  sixty-six  and  two-thirds  per  cent 
of  the  impairment  of  his  earning  capacity  during  the  continuance  there- 
of, not  to  exceed  a  maximum  of  twelve  dollars  per  week,  and  not  less 
than  a  minimum  of  five  dollars  per  week,  or  if  employes'  wages  were 
less  than  five  dollars  per  week,  then  he  shall  receive  his  full  wages ;  but 
not  to  continue  for  more  than  six  years  from  the  date  of  the  injury,  not 
to  exceed  three  thousand,  four  hundred  dollars  in  amount  from  that 
injury. 

Section  27.  In  case  of  temporary,  total  or  permanent  total  dis- 
ability, the  benefit  shall  be  sixty-six  and  two-thirds  per  cent  of  the 
average  weekly  wage  during  such  disability,  but  in  no  case  shall  the 
payments  continue  longer  than  six  years  from  the  date  of  the  injury, 
or  to  amount  to  more  than  a  maximum  of  three  thousand,  four  hundred 
dollars  or  to  less  than  a  minimum  of  one  thousand,  five  hundred  dollars 
for  that  injury.  Nor  shall  the  benefit  for  total  disability  and  death  ex- 
ceed three  thousand  four  hundred  dollars. 

Section  28.  In  case  the  injury  causes  death  within  the  period 
of  one  year,  the  benefits  shall  be  in  the  amounts  and  to  the  persons 
following: 

1.  If  there  be  no  dependents,  the  disbursements  from  the  insur- 
ance fund  shall  be  limited  to  the  expense  provided  for  in  sections  23  and 
24. 

2.  If  there  are  wholly  dependent  persons  residing  in  the  United 
States  at  the  time  of  the  dea^h,  the  payment  shall  be  sixty-six  and  two- 
thirds  per  cent  of  the  average  weekly  wage  and  to  continue  for  the  re- 
mainder of  the  period  between  the  date  of  the  injury  and  six  years 
thereafter,  and  not  to  amount  to  more  than  a  maximum  of  thirty-four 
hundred  dollars,  nor  less  than  a  minimum  of  one  thousand  five  hundred 
dollars. 

3.  If  there  are  partly  dependent  persons,  residing  in  the  United 
States,  at  the  time  of  the  death,  the  payment  shall  be  sixty-six  and  two- 
thirds  per  cent^of  the  average  weekly  wage  and  to  continue  for  all  or 
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such  portion  of  the  period  of  six  years  after  the  date  of  the  injury,  as 
the  board  in  each  case  may  determine,  and  not  to  amount  to  more  than  a 
maximum  of  thirty-four  hundred  dollars. 

Sec.  29.  The  benefits,  in  case  of  death,  shall  be  paid  to  such  one 
or  more  of  the  dependents  of  the  decedent,  for  the  benefit  of  all  the 
dependents,  as  may  be  determined  by  the  board,  which  may  apportion 
the  benefits  among  the  dependents  in  such  manner  as  it  may  deem  just 
and  equitable.  Payment  to  a  dependent  subsequent  in  right'  may  be 
made,  if  the  board  deem  proper,  and  shall  operate  to  discharge  all  other 
claims  therefor. 

Sec.  30.  The  dependent  or  person  to  whom  benefits  are  paid  shall 
apply  the  same  to  the  use  of  the  several  beneficiaries  thereof  according 
to  their  respective  claims  upon  the  decedent  for  support,  in  compliance 
with  the  finding  and  direction  of  the  board. 

Sec.  31.  The  average  weekly  wage  of  the  injured  person  at  the 
time  of  the  injury  shall  be  taken  as  the  basis  upon  which  to  compute  the 
benefits. 

Section.  32.  If  it  is  established  that  disability  or  death  was  due 
in  whole  to  sickness,  disease,  physical  ailments,  age  or  infirmity,  previous 
to  injury,  the  benefits  may  be  correspondingly  reduced,  and  if  it  appear 
that  the  injured  employe  was  a  minor  of  such  age  and  experience  when 
injured  as  that  under  natural  conditions  his  wages  would  be  expected 
to  increase,  the  fact  may  be  considered  in  arriving  at  his  average  weekly 
wage. 

Section  33.  The  power  and  jurisdfction  of  the  board  over  each 
case  shall  be  continuing,  and  it  may  from  time  to  time  make  such  mod- 
ification or  change  with  respect  to  former  findings  or  orders  with  re- 
spect thereto,  as,  in  its  opinion,  may  be  justified. 

Section  34.  The  board,  under  special  circumstances,  and  when 
the  same  is  deemed  advisable,  may  commute  periodical  benefits  to  one 
or  more  lump  sum  payments. 

Section  35.  Benefits  shall  not  be  assignable,  and  shall  be  exempt 
from  all  claims  or  creditors  and  from  any  statement  or  execution. 

Section  36.  The  board  shall  have  full  power  and  authority  to  hear 
and  determine  all  questions  within  its  jurisdiction,  and  its  jurisdiction 
thereon  shall  be  final. 

Section  37.  The  board  may  make  necessary  expenditures  to  ob- 
tain statistical  and  other  information  to  establish  the  classes  provided  for 
in  Section  17.  The  salaries  and  compensation  of  the  secretary,  and  all 
actuaries,  accountants,  inspectors,  examiners,  experts,  clerks  and  other 
assistants,  and  all  other  expenses  of  the  board  herein  authorized  shall 
be  paid  out  of  the  state  treasury  upon  vouchers,  signed  by  the  president 
and  secretary  of  the  board,  presented  to  the  auditor  of  state  who  shall 
issue  his  warrant  therefor  as  in  other  cases. 
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APPENDIX    I. 


THERE  FOLLOWS  BELOW  APPENDICES:     la,  I^  Ic,  Id,  le. 

Important  results  from  the  summary  of  all  industrial  accidents  in  Allegheny 
County,  Pa.,  during  the  year  1907-1908,  with  respect  to  Benefit  Associations, 
Social  Loss,  Prevention  of  Accidents,  Record  System  employed  and  Compensa- 
tion  paid    for   injuries   by   Crystal   Eastman    (See   work-accidents   and  the    law. 

1910 ) 

(By  permission  of  the  Author.) 

APPENDIX    la. 

DUES,  BENEFITS  AND  CONTRIBUTION  FROM  EMPLOYER  IN  FOUR 
RELIEF  ASSOCIATIONS  FOUNDED  ON  CONTRACT  OF 

RELEASE 

Operating  in  1907-1908  in  Allegheny  County^  Pennsylvania. 

Class  I. 


Wage  Limit,   Dues  /  Pennsylvania 


and  Benefits. 


Railroad 


I 
Baltimore  &  |  Westinghouse 


Ohio  Railroad 


I 


Air  Brake 
Co. 


Westinghouse 
Electrical 
Mfg.  Co. 


Wage  limit, 


Monthly  dues 

Death  benefits 


Sick  benefits. 


Accident  benefits. 


I 


$35  a  month. 

$.75. 
»250. 


12.80   for   52 

weeks;  $1.40 

after. 
$3.50   for  52 

weeks;  $1.76 

after  52 

weeks. 


Less  than  $35 
a  month. 

$1.00. 

Accident, 
$500 ;  nat- 
ural, $250. 

$3.00    for  52 
weeks. 

$3.00   for  26 
weeks ; 

$1.50  after 
26  weeks.     I 

I 


Less  than  $35|  Less  than 

a  month.      I      $35. 
$.50.  I  $.50. 

$1.50  a  week|$200. 


$5.00  a   week  I  $5.00  a  week 
39  weeks.     I      for  39 
I      weeks. 
$5.00  a  week!  $5.00  a  week 


for  39  weeks 


for  39 
weeks. 


Wage  Hmit 

If  onthly  dues . . . 
Death  benefits.^.. 

Sick  benefits 

Accident  benefits 


I 


$35— $55  a 

month. 
$1.50. 
$500. 


$5.60    for   52 

weeks ; 

$2.80  after. 
$700    for    52 

weeks ; 

$350  after 


Class  II. 


$35— $50. 


$35— $55. 


$3&-$55. 


$2.00.  I  $.75.  1  $.90. 

Accident,         I  $150.  I  $250. 

$1,000;  nat-l  I 

ural,  $500.    |  I 

$6.00    for    521  $7.50  for   39|  $7.50   for   39 

weeks.  I       weeks.  f      weeks. 

I  I 

$6.00    for   52!  $7.50  for   39!  $8.25    for   39 


t 


weeks ; 
$3.00    after 
52  weeks. 


weeks. 


weeks. 
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Class  III. 


Wage  Limit,  Dues 
and  Benefits. 


Pennsylvania 
Railroad 


I 


I 
Baltimore  &  I  Westinghouse 


Ohio  Railroad 


Air  Brake 
Co. 


Westinghouse 
Electrical 
Mfg.  Co. 


Wage  limit I  $55— $75. 

Monthly  dues |  $2.25. 

Death  benefits I  $750. 


I 


I 


$55—175. 
$1.00. 
.  $150. 


Sick  benefits 


$55— $75. 

$1.20. 

$300. 


$55— $75. 
$3.00. 
Accident, 
$1,500 ; 
i      natural, 
!      $750. 
$8.40   for  52!  $9.00   for  52|  $10.00  for  39 
weeks;         I      weeks.  I      weeks. 

$4.20  after.!  | 

Accident  benefits j  $10.50  for  521  $9.00    for  261  $10.00  for  39|  $11.00  for  39 

weeks;         I      weeks;         I      weeks.  j      weeks. 

$5.25  after.  I      $4.50  after.l  I 

I  I 


I 


$10.00  for  39 
weeks. 


Class  IV. 


Wage  limit  .. 
Monthly  dues. 
Death  benefits 


Sick  benefits, 


I 


Accident  benefits, 


$75— $95. 

$3.00. 

$1,000. 


52  weeks; 
$11.20; 
after  52 
weeks, 
$5.60. 


$75— $95. 

$1.25. 

$150. 


I 


$75— $95. 

$1.50. 

$300. 


$75— $100. 

$4.00. 

Accident, 

$2,000 ; 

natural, 

$1,000. 
$12.00  for  52 i  $12.50  for  39 i  $12.50  for  39 


weeks. 


I 


I 


$14.00  for  52!  $12.00  for  26 
weeks ;         I      weeks ; 
$7.00  after.l      $6.00  after. 

Class  V. 


weeks. 


$12.50  for  39 
weeks. 


weeks. 


$13.75  for  39 
weeks. 


Wage  limit I  $95  or  more.!  Over  $100. 

'  $5.00. 

Accident, 
$2,500 ; 
natural, 
$1,250. 


Monthly  dues $3.75. 

Death   benefits $1,250. 


$95  or  more.!  $95  or  more. 
$1.50.  I  $1.75. 

$150.  I  $300. 


Sick   benefits I  $14.00  for  52 

I      weeks ; 

I      $7.00  after. 

Accident  benefits I  $17.60  for  52 

weeks ; 
$8.75  after. 


$15.00  for  521  $15.00  for  39|  $15.00  for  39 

weeks;         I  weeks.          I      weeks. 

I  I 

$15.00  for  261  $15.00  for  391  $16.25  for  39 

weeks.          I  weeks.          I      weeks, 

$7.50  after.l  | 

I 


Contribution    from 

employer    ;  Expenses  of 

manage- 
ment  and 
guarantees 
fund. 


$6,000    per 


vear. 


j  Expenses  of 
manage- 
ment and    I 

'      guarantees 

'       fund. 


I 


Expenses  of 
manage- 
ment. 

Guarantees 
deficiency. 
Pays  } 
death 
benefit. 
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APPENDIX    I&. 

A  CALCULATION    AS   TO   THE   SOCIAL    LOSS    INVOLVED    IN    ONE 
YEAR'S  WORK-ACCIDENTS  IN   ALLEGHENY  COUNTY. 

The  accident  loss  for  an  industrial  district  can  be  estimated  from  the 
standpoint  of  social  economy.  Frederick  Hoffman,  statistician  of  the  Prudential 
Insurance  Company,  estimates  that  the  net  economic  gain  to  society  from  the 
life  of  a  male  wage-earner  in  mechanical  and  manufacturing  industries  averages 
$300  per  year,  his  normal  period  of  industrial  activity  extending  from  the  fifteenth 
to  the  sixty- fifth  year.  This  net  gain  to  society  varies  extensively  throughout 
the  working  life.  According  to  Mr.  Hoffman's  tables  it  is  but  $75  at  the  age 
of  fifteen,  while  at  thirty-two  it  reaches  $400,  where  it  remains  until  the  forty- 
eighth  year,  after  that  rapidly  declining  so  as  to  be  only  $175  at  the  age  of 
sixty-five.  Multiplying  the  net  economic  gain  for  each  working  year  by  the 
probable  length  of  life  according  to  mortality  tables,  we  may  roughly  calculate 
what  is  the  net  economic  loss  to  society  involved  in  the  death  of  a  wage-earner 
at  different  ages.  Thus  -the  death  of  a  boy  at  fifteen  means  a  direct  loss  of 
$15,000,  the  death  of  a  man  of  thirty-two  means  a  loss  of  $11,595,  and  the  death 
of  an  old  workman  of  sixty-four  means  a  loss  of  only  $170. 

Hoffman,  F.  L. :  Physical  and  medical  aspects  of  labor  and  industry.  An- 
nals of  the  American  Academy,  Vol.  27,  1906,  No.  3.  By  this  $300,  Mr.  Hoffman 
means  to  represent  the  selling  value  of  each  worker's  product,  minus  the  cost  of 
materials  and  wear  of  machinery,  and  minus  what  is  consumed  by  the  worker  and 
his  family.  Thus  suppose  a  worker  produces  goods  to  the  value  of  $1,200;  his 
wages  are  $600;  the  cost  of  materials  and  the  use  of  capital  in  tools,  etc.,  involved 
is  say,  $250.  This  leaves  $350  which  is  the  surplus  wealth  produced  by  that  worker 
after  the  cost  of  maintenance  of  himself  and  his  family,  and  the  cost  of  raw 
materials,  are  taken  out.  This  is  not  nearly  all  profit,  for  much  of  it  is  loss 
in  the  machinery  of  distribution;  but  it  represents  roughly  the  surphis  which 
goes  to  increase  materially  the  wealth  of  society.  Hence  Mr.  Hoffman  holds  it 
is  the  "net  economic  gain." 

Applying  this  method  of  calculation  to  the  actual  ages  ot  the  526  men 
killed  in  Allegheny  County  during  the  year  under  consideration,  but  using  $200 
instead  of  $300  as  the  yearly  economic  gain,  we  find  that  the  net  loss  to  the 
community  at  this  reduced  estimate  was  $3,828,090. 

In  a  similar  way  we  may  sum  up  the  net  economic  loss  to  society  from 
non-fatal  injuries.  According  to  our  estimate  2.000  men  injured  in  industrial 
accidents  were  sent  to  the  hospitals  of  the  county  during  the  year.  Of  these 
roughly  60  were  totally  disabled  for  life;  192  Were  partially  disabled  for  life, 
their  earning  capacity  reduced  on  an  average  29  per  cent;  and  the  rest  were 
totally  disabled  for  periods  ranging  from  one  week  to  one  year.  Reckoning' 
the  loss  to  society  from  the  total  or  temporary  disablement  of  all  these  workers 
on  the  same  basis,  but  including  the  cost  of  their  maintenance  during  disability, 
we  get  an  additional  social  loss  of  $1,320,636. 

Loss  in  society  from  men  totally  disabled  for  life $734,928 

I-oss  in  society  from  men  partially  disabled  for  life 372,708 

Loss  in  society  from  men  temporarily  disabled 213,000 

$1,320,636 

To  this  we  must  add  what  it  cost  the  community  to  care  for  all  these  cases 
of  injury  and  death.  Here,  however,  we  are  dealing  with  an  unknown  quantity. 
The  hospital  charges  for  the  year's  industrial  accident  cases  would  amount  to 
about  $80,000  which  we  accept  as  the  minimum  of  known  cost  for  the  medical 
care    involved  in   a  year's  industrial   accidents.     While  every  year  2,000   wealth 
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producers  are  withdrawn  temporarily  from  an  occupation,  and  500  more  perma- 
nently, as  a  result  of  industrial  accidents  in  Allegheny  County,  a  number  of  other 
possible  wealth  producers  arc  thus  permanently  occupied,  non-productively,  in  the 
business  of  patching  up,  repairing,  putting  in  order,  those  who  are  injured. 

Most  of  the  hospitals  of  Pittsburg  charge  $1.00  a  day  for  ward  patients,  none 
more  than  $1.50  a  day.  It  is  well  known  that  this  charge  does  not  meet  the 
cost  of  a  surgical  case.  It  is  intended  to  cover  bed  and  board,  supplies  and  the 
simplest  service.  Accident  cases,  requiring  surgical  care,  frequent  dressing  etc, 
cost  the  hospital  much  more  than  $7.00  or  even  $10  a  week.  Moreover  this  $80,000 
does  not  include  the  cost  of  doctor  services  and  medical  expenses  after  these  2,000 
injured  men  were  discharged  from  the  hospitals.  Whether  these  expenses  were 
met  by.  the  employer,  or  by  the  public,  or  by  the  injured  man's  family,  they  are  a 
social  cost. 

By  such  a  method  of  estimate  the  net  economic  loss  to  society  from  one 
year's  work-accidents  in  Allegheny  County  would  be  as  follows : 

LOSS   70    SOCIETY   FROM   ONE   YEAR's    WORK-.^CCIIENT    IN    ALLEGHENY   COUXiV. 

Social  Loss. 

From   death    $;i,828.0-u 

From  disablements    1 ,320,0-^0 

Hospital  charges   8u .  OO^i 

$5,228,720 

This  estimate  takes  no  account,  it  should  be  noted,  of  the  loss  involved  in 
the  continuous  succession  of  small  injuries  not  serious  enough  to  be  taken  to  a 
hospital,  nor  of  injuries  more  serious,  but  occurring  too  far  away  from  a  hospital 
to  make  the  trip  advisable,  nor  of  injuries,  often  very  serious  in  the  matter  of 
disablements,  but  not  of  a  nature  to  require  hospital  care. 

APPENDIX    Ir. 

DATA  AS  TO  RAILROAD  ACCIDE^'TS  (UNITED  STATES  INTERSTATE 

COMMERCE  COMMISSION.) 

Number  of  Trainmen  Employed,  With  Number  Killed  and  Injured  Coupling 

Cars  for  the  Years  Ending  June  30. 


Year. 


1803 
1804 
1895 

18P6 
1897 
1808 
18.00 
1000 
1001 
1002 
1003 
1004 
1005 
1000 
1907 


I 


1 

E 

'    -6 

-a 

1    ^ 

t> 

W 

1^ 

3 

Vm 

s 

C 

^-^ 

u 

i_ 

^  (U 

0) 

V 

B'S 

B 

'   1 

■   ^   Q, 

3 

=3 

/^ 

:^ 

^ 

179,636 

810 

8,753 

160.033 

181 

5,539 

157,731 

189 

6,077 

162,876 

157 

6.457 

161,397 

147 

4,698 

170.708 

182 

5,290 

178.851 

180 

5,055 

191.198 

188 

3,803 

209,043 

163 

2,377 

225,422 

141 

2,457 

253 . 660 

211 

3.023 

253,8:^4 

269 

3,506 

265,175 

217 

3,316 

285.556 

266 

3,590 

317,808 

272 

4,062 
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The  accompanying  figures  and  chart  prepared  by  the  Interstate  Commerce 
G)mmission  indicate  the  vast  benefit  which  the  safety  appliance  law  has  been  to 
railroad  employes.  If  the  accidents  due  to  coupling  and  uncoupling  cars  had  in- 
creased in  the  same  ratio  as  the  number  of  men  employed  has  increased  since 
1893,  in  the  year  1907  there  would  have  been  548  men  killed  and  15,485  injured, 
instead  of  272  killed  and  4,062  injured;  or  a  total  killed  and  injured  of  16,033 
men  as  against  4,334  actually  killed  and  injured  in  1907  in  this  hazardous  occu- 
pation. 

Deaths  and  Injuries  of  Trainmen   for  Fifteen   Years. 

1893,    1894,   1895,   1896,    1897,    1898,   1899,   1900,  1901,   1902,    1903,    1904,    1905, 

1906,  1907. 

Trainmen  employed  —  479,636,  =160,033,  '157,731,  462,876,  461,397  470,708, 
478,851,  491,199,  ^209,043,  ^^225,442,  "253,660,  ^^53,834,  '^65,175,  '*285,556, 
"317,808. 

APPENDIX    Jd. 
RECORD   SYSTEM   EMPLOYED. 

In  general  it  may  be  said  that  in  devising  a  method  for  accumulating  and 
registering  work-accident  data  for  the  Pittsburg  Survey,  the  case  record  system 
employed  by  charity  organization  societies  was  used.  Especially  suggestive  were 
papers  by  Sherman  C.  Kingsley,  superintendent  of  the  Chicago  Relief  and  Aid 
Association,  presented  to  the  National  Conference  of  Charities  and  Corrections 
in  Minneapolis  in  the  spring  of  1907,  which  gave  the  facts  about  a  small  group 
of  families,  pensioners  of  that  society,  who  had  been  brought  into  destitution 
through  industrial  accidents.  Equally  suggestive  was  a  paper  by  Francis  H. 
McLean,  then  superintendent  of  the  Brooklyn  Bureau  of  Charities,  presented 
to  the  New  York  State  Conference  of  Charities  and  Correction  in  the   fall   of 

1907,  giving  the  facts  as  to  365  cases  cared  for  by  the  charitable  societies  in 
New  York  and  Brooklyn.  With  these  suggestions  in  hand,  rough  blanks  were 
blocked  out  and  submitted  for  criticism  to  Mr.  McLean,  Mr.  Kingsley,  Prof  John 
R.  Commons,  University  of  Wisconsin,  Mr.  Frederick  Hoffman,  Statistician  of 
the  Prudential  Insurance  Company,  Professor  Charles  R.  Henderson,  a  member 
of  the  Illinois  State  Industrial  Commission  which  had  made  the  first  public 
report  on  this  subject  in  this  country.  Miss  Lillian  Brandt,  statistician  of  the 
New  York  Charity  Organization  Society,  Miss  Kate  Holladay  Claghorn,  statis- 
tician of  the  New  York  Tenement  House  Department,  Mrs.  Florence  Kelley, 
formerly  State  Factory  Inspector  of  Illinois,  and  others.  The  blanks,  revised 
in  the  line  with  these  suggestions,  were  tried  out  on  a  month's  cases  and  the  re- 
sults resubmitted  for  criticisms  before  they  were  adopted  in  their  final  form. 
Upon   adjoining  pages  are  published : 

(A.)     Coroner's  record  blank. 

(B.)     Family    Record    blank,    fatalities,    providing    for   econotnic    facts. 

The  first  step  was  to  fill  out  Blank  A  insofar  as'  the  inquest  files  supplied 
data  as  to  the  men  killed  from  July  1,  1906  to  June  30,  1907;  the  second,  to  visit 
their  homes.  The  industrial  towns  in  Allegheny  county  are  spread  over  a  wide 
area.  Railway  and  street  car  connections  are  not  of  the  best.  Tenants  are  con- 
stantly shifting,  and  a  year  had  elapsed  in  some  cases  since  the  death  of  the 
man.  Families  of  deceased  foreigners  go  back  to  the  old  country.  Half  a  dozen 
races  and  tongues  were  represented.  It  was  no  easy  matter  to  get  the  infor- 
mation  called   for,  but  this  was  done   in   a  majority  of   cases. 

The  third  step  was  twofold;  first,  to  secure  from  the  employer  his  state- 
ment of  the  accident;  and  second,  to  check  over  our  facts  as  to  the  waives,  pay- 
ments,  etc.,  with  the  records   of  the   claim   agents   and   legal   departments.     Here 
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we  were  only  partially  successful.  The  items  were  furnished  by  a  number  of 
large  concerns;  they  were  refused  by  others.  The  final  step  came  in  analyzing 
statistically  the  data  thus  gathered,  and  interpreting  them  with  illustrative  in- 
stances  from  the  case  records. 

A  similar  plan  was  employed  with  respect  to  hospital  cases.  Through  the 
interest  of  Mr.  Francis  J.  Torrence,  President  of  the  Pennsylvania  State  Board 
of  Charities,  we  were  able  to  secure  access  to  the  registers  of  the  public  hos- 
pitals of  Allegheny  county  and  transcribe  the  hospital  records  for  three  months' 
injury  cases.  A  card  similar  to  Card  A  was  used  for  this  purpose,  and  a  spe- 
cial family  record  card  (Blank  C)  was  devised  for  recording  the  further  facts 
secured  from  the  injured  men  or  their  families. 

The  staff  included  Miss  Crystal  Eastman,  responsible  investigator;  and  as 
visitors,  Mrs.  D.  Lucile  Field  Woodward,  Cornell,  A.  B.,  later  investigator  for 
the  Federal  Immigration  Commission;  Alexis  Sokoloff,  civil  and  mining  engi- 
neer; Alois  B.  Koukol,  secretary,  National  Slavonic  Society;  and  Joseph  Stella, 
artist.  Herbert  S.  Brown,  electrical  engineer,  was  called  in  consultation  with 
respect  to  some  of  the  technical  problems.  Acknowledgment  is  due  to  Mr.  John 
Koren,  United  Stotes  Census  Expert,  and  Miss  Lillian  Brandt,  for  criticisms  and 
suggestions   in   regard  to  statistics. 

No 

I.  Name 2.     Address 3.     Died 19 

4.   Sex 5.   Age 6.   S. ..  M. . .  W. ..  D. ..    7.  Country  of  birth.    Race.... 

8.   How  long  in  U.  S 9.   Occupation 10.    Employer 

I I .  Nature  o f   Accident 

12.   Place  of  Accident 13.   Hour....  (A.M.)  (P.M.)     Day..  Month..  19.. 

14.    Hospital lo.    Undertaker Address 

16.  Witness  for  identification Address 

17.  Witness  at  Coroner's  inquest Supt Foreman Fellow-workman 

Official  Inspector......     18.    Character  of  Coroner's  Record Verdict 

No Term 19 

INDICATIONS    WITH    REGARD    TO    CAUSE    AND    RESPONSIBILITY. 


19.    Any  evidence  of  intoxication?     Recklessness?     Disobedience 
of  orders?     Violations  of   rules?     Failure   to   report   defects? 


On  part 

of 
Deceased. 


20.  Any  evidence  of  intoxication?  Recklessness?  Incompetence? 
Disobedience  of  orders?  Violation  of  rules?  Failure  to  properly 
instruct  ?     Failure  to  remedy  known  defects  ? 


On  part  of 
^  supt.,  fore- 
man, fellow- 
workman. 


21.     Any    evidence    of    extreme    heat?      Poor    light?      Unprotected    machinery? 
Structural   defects?     Crowded  place  to  work?     Defective  appliances? 


22.  No    indications  ? 

23.  How  many  hours  had  deceased  been  at  work  ? 

24.  Lena:th  of  regular  working  day? 

25.  How  lonjT  had  he  been  in  this  occupation  ? 

26.  How  long  in  this  particular  position  ? 

27.  How  long  with  this  employer  ? 

A — Coroner's   Record    Blank. 
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Name. Present  location  of  family No 

1.   Condition  of  family  just  before  accident Months  after  accident 


Members. 
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Deceased    

1 

1 

1. ....... 

if 

• 

•  • . .  •  • 

........ 

Other  source  of  income 
Number  of  rooms 


2.    Expenses  due  to  accident 


3.  Aid  — Public    Relief 

Private   Relief    

Church   

Relatives  , 

Other  sources    

4.  Remarks    


(  Hospital,  I 

Doctor,  $.. 

I  Funeral,  | . 


(Amt.) 

(Amt.) 

.  How  met?, 
How  met?, 
How  met?. 


B  —  Family  Record  Blank  Fatalities. 


Name Present  Location  of  Family No 

1.   Condition  of  family  just  before  accident Months  after  accident, 


Members. 


1 

m 

■ 

G 

CO 

*wm 

O 

c 

.s 

1 

Ck 

3  E 

JQ    CO 

s. 

s 

< 

1 

o 
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CO 

a 

p 
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CO 

bo 

G 

SE 

4^   CO 
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.E 

U3   CO 

•So 

o  *^ 

U 


Person  injured  

•  «•••■••,.  ....... 

Other  Sources  of  Income (Amt.) 

No.  of  Rooms (Rent) 


Amt. 


Rent 
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2.  Expenses  due  to  Accident  (other  than  hospital  charges)  $ How  met? 

3.  How  long  totally  disabled  ? 

4.  How  long  partially  disabled  ? '. 

5.  During  latter  period  what  decrease  in  wages  per  week?  $ 

6.  Total  financial  loss  so  far  sustained  ?  $ 

7.  Any  permanent  Injury? 

8.  Nature  of  it 

9.  Aid  —  Public  Relief Private  Relief 

Church  Relations 

Other  Sources 

10.  What  other  injuries  suffered  by  this  man  in  course  of  work? 

11.  How  long  totally  disabled? 12.  . Partially? :••:•• 

C — Family  Record  Blank,  Injuries. 

PROVISION  FOR  ACCIDENT. 

5.  Insurance   (Life)    (Ac.) 

How  long  insured  ? Rate Amt.  Rec'd 

6.  Relief  Association   (Vol.)    (Compul.) 

How  long  a  member  ? Dues Amt.  Rec'd 

Contrib.  by  Employer  ? 

Release  given  ? 

7.  Union  ins.  dues Amt  Rec'd 

Other  Ass'n 

How  long  a  member? Dues Amt.  Rec'd 

8.  Savings Property 


COMPENSATION  FOR  ACCIDENT. 

9.  Voluntary  amount s When  rcc*d 

Release  obtained  ?   

10.  Suit  commenced 19 Fori 

Name  of  Liability  Co 

Name  of  Lawyer 

Suit  settled 19 For  $ 

Damages  recovered 19 For  $ 

Lawyer's  fee 

Suit  lost 19 Suit  pending 

11.  Carnegie  Relief  $ Received 19 

PROVISIONS  FOR  ACCIDENT. 

13.  Insurance  

Rate  Amt.  Rec'd  $ 

Rate  of  payment 

14.  Relief  Ass'n  (Vol.)    (Compul.) 

Dues Amt.  Rec*d  $ 

Rate  of  payment 

Contribution  by  Employer 

Release  given  ? 

15.  Union   

Dues   Amt.  Rec'd  $ 

Rate  of  payment 

16.  Other  Associations   

Dues   Amt.  Rec'd  $ 

Rate  of  pavment 

17.  Savings  $ 18.    Property 


COMPEXSATIOX  FOR  ACCIDENT. 


10.     Without   Suit,  Amt.   Rec'd  $ 

How  soon  Rec'd  ? , 

Rate  of  payment 

Visited  by  Claim   A.s^ent  ? 

Applications  made  by  persons  injured? « ' 

Release  given  ?   

20.    Suit  Commenced 19 For  $. . , 

Name  of  Lawver 

Suit  Settled   .' 19. . . .     For  $, 

Suit  pending  ? Lawyer's  fee 


1300 
1200 


Trf 


inm 


Nnm)er 


n  In 


s^      i 


liheif  acc~:3e 


per 


8^      9     /o     //      y, 


10, 


600. _\ 


500 
400 


'i^i|ainjien  in~ca 
iccidentd 


Spring 


300 


/s 


Eirploy<  rd 


/y.     /-/■ 


y 


Bjr^j!S";,j^"»,siiis"' "''™»''  »'""'"•<'<«. 


-■ 


employers'  liability  commission. 


APPENDIX   le. 


DATA  SECURED  COx\CERNIXG  ALL  CASES  OF  MARRIED  MEN  KILLED 
IN  WORK- ACCIDENTS  IN  ALLEGHENY  COUNTY,  PA., 

JULY  1,  1906,  TO  JUNE  30,  1907. 


0  . 
Z  1 


Occupatioxu 


33 

ol 

56 

206 

229 

323 

m 

563 
104 
243 
312 
544 
375 
70 
71 
37 
305 
404 
470 
36 

m 

467 
203 
471 
76 
351 
337 
377 


Manner  of  Injury. 


Brakeman  , 

Laborer   

Engineer   

Track  walker.. .. 
Section   foreman. 

Brakeman*   , 

Brakeman   , 

Conductor    , 

Conductor    , 

Conductor    

Brakeman   

Section  hand.... 

Laborer   

Foreman   

Fireman    , 

Brakeman  

Engineer   

Brakeman  

Brakeman   

Conductor    

Laborer    

Brakeman   

Fireman   

Brakeman   

Brakeman   

Brakeman   

Laborer    

Brakeman    


317    Conductor 
413    Laborer 

518  I  Laborer    

352  I  Engineer    . . . , 
451  '  Engineer    . . . . 

I 

498  '  Brakeman   . . . 

77  '  Brakeman  . . . 
126  '  Car  inspector 
150  '  Conductor  . . , 
165    Brakeman   . . . 


179 

212 

^3 

237 

240 


Brakeman 
Flatrman    . 
Brakeman 
Switchman 
Laborer    . , 


I 


247  I  Car  cleaner, 
2g9  I  Brakeman  . 
tjQfj  I  Fireman    . . . 


Crushed    between    cars... 

Fell    from    bridge 

Run  over  by  engine 

Run  over  by  train 

Struck   by   engine 

Run  over  by  train 

Fell  from  car  —  run  over 

Killed   in    wreck 

Run  over  by  train 

Crushed  between  cars 

Fell  off  car 

Struck  by  train 

Struck  by  train 

Killed  in  wreck 

Crushed  by  engine 

Crushed  between  cars .... 

Scalded   to   death 

Run  over  by  train 

Crushed  between  cars 

Crushed  between  cars 

Run  over  by  car 

Run  over  by  engine 

Run  over  by  train 

Struck   by   engine 

Run  over  by  car 

Crushed  between  cars.... 
Crushed  between  cars.... 
Fell  off  trestle 

Fell  from  train 

Crushed  between   cars 

Run  over  by  car 

Crushed  under  engine... 
Crushed    under    engine... 

Crushed  between  cars. . . . 

Run  over  by  train 

Run  over  by  engine 

Crushed  between  cars... 
Crushed   between   cars... 

Crushed   between   cars 

Run  over  by  cars 

Run  over  by  cars 

Run  over  by   enc^inc 

Run  over  by  train 

Struck  by  train 

Killed  in  wreck 

Killed  in  wreck 


bfi 

^       L 

c^ 

^ 

ao.^ 

>t 

iBB 

1^ 

V 

> 

$1,500 

$988 

625 

832 

715 

1,872 

50 

780 

400 

832 

320 

832 

500 

1,040 

3,500 

2,080 

Nothing 

1,800 

Nothing 

1,040 

Nothing 

1,040 

Nothing 

572 

Nothing 

572 

$3,800 

936 

3,600 

780 

1,275 

624 

800 

1,040 

875 

1,092 

675 

988 

200 

1,040 

Nothing 

504 

$150 

1,144 

500 

780 

400 

936 

158 

988 

Nothing 

1,144 

$100 

364 

Funeral 

expenses 

1.144 

Nothing 

1.040 

$<0 

$780 

Nothing 

416 

Nothing 

1,664 

Suit 

pending 

1,300 

Suit 

pending 

780 

Nothing 

1,040 

Nothing 

624 

Unknown 

1.300 

Unknown 

:> 

Nothing 

1,040 

Nothing 

S^i 

$40 

036 

Nothing 

936 

Funeral 

expenses 

300 

$u 

7^0 

Not  bine: 

010 

Suit 

pending 

036 

\Veckly  wages  multiplied  by  52. 
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REPORT  OF  THE 


APPENDIX  le.  —  Continued. 


0.) 
0} 

6 


o 


308 
333 
353 
370 
374 
395 

415 
43-2 
443 
455 

488 
523 
528 
530 

558 

136 
187 

391 

28 

74 

44 

122 

273 

477 

489 

224 

438 

41 

38 

27 

2G8 

389 

196 

474 

259 

135 

446 

358 

192 

32 

476 

73 

108 

64 
414 
90 
78 
372 
521 
464 
381 


Occupation. 


Manner  of  Injury. 


Laborer   

Conductor  . . . 
Track  walker. 
Signal  fitter. . 
Brakeman  . . . 
Carpenter  ... 


Struck  by  train. . 

Struck  by  train. . 

Struck  by  train . . 

Fell   from  bridge. 

Struck   by  engine 

Struck   by  engine 


Car  repairer 
Track  walker 
Signal    repairman . . . .  1 
Engineer 


Brakeman 
Brakeman 
Brakeman 
Conductor 
Brakeman 


.1 


Struck  by  jack  lever 

Struck  by  train 

Struck  by  train 

Struck  by  passing  pole 

Fell   from  car... 

Run  over  by  train 

Run  over  by  train 

Run  over  by  engine — 

Drowned — train  ran  off  bridge 


Section  hand 1  Rnn  over  by  train 


Motorman 


Coal  min^r.. 
Coal  miner.. 
Coal    miner.. 

Miner    

Coal  loader., 
Coal  miner.. 
Coal  loader. 
Coal  miner.. 
Coal  miner.. 
Coal  miner.. 
Coal  miner.. 
Coal  miner.. 
Coal  miner.. 
.Coal  miner.. 
Coal  miner.. 
Coal  dumper, 
Coal  miner.. 
Coal    miner.. 

Miner    

Miner    

Coal  miner.. 
Coal    miner.. 

Miner    

Coal  miner.. 
Coal  miner. . 
Coal   driver.. 


Fell  from  car 


Coal    miner 

Coal    miner 

Miner    

Miner    

Elevator  operator 

Tank   inspector 

Laborer    


Electric   shock    . . .  . 
Struck  on  head  by 

Struck  by  slate 

Electrocuted    

Crushed  by  motor. 
Crushed  by  falling 
Crushed  by  falling 
Crushed  by  falling 
Crushed  by  falling 
Crushed  by  falling 
Crushed  by  falling 
Crushed  by  falling 
Crushed  by  falling 
Crushed  by  falling 
Crushed  by  falling 

Electrocuted    

Crushed  by  falling 
Crushed  by  falling 
Crushed  by  car. .. , 
Crushed  by  falling 
Burned  by  powder 
Crushed  by  falling 
Crushed  by  falling 
Crushed  by  falling 
Crushed  by  falling 
Fell    from    car 


slate. 


slate , 
slate, 
slate, 
slate, 
slate, 
slate, 
slate, 
slate, 
slate, 
slate. 


slate 
slate 


slate 

explosion. 

coal 

slate 

slate 

slate 


Fell  down  mine  shaft 

Crushed  by  falling  slate... 
Crushed  by  falling  slate... 
Crushed  by  falling  slate... 

Crushed   by    elevator 

Killed  by  tank  explosion., 
Crushed  bv  electric  crane. 


Foreman    !  Electrocuted 

Weekly  wages  multiplied  by  52. 


CO 


Ecg* 

rt  o  c 


u 


$50 
Nothing 
Nothing 
Nothing 
Nothing 

Suit 
pending 
Nothing 
$40 
40 
Nothing 
$20 
Nothing 
$41 
150 
Suit 
pending 
Nothing 

Suit 
pending 
Nothing 
$75 
75 
75 
75 
75 
75 
75 
75 
75 
75 
Nothing 

Q 

Nothing 

Nothing 
$100 
Nothing 
Nothing 
Nothing 
Nothing 
Nothing 
$630 
700 
Nothing 
Nothing 
Funeral 
expenses 
Nothing 
Nothing 
Nothing 
Nothing 
$75 
4,550 
Nothing 
$2,350 


$650 

1,09-2 
572 

1.040 
988 

936 

572 
78<» 
1.300 
1,09-2 
93<; 
1,092 
1,300 

TSn 
490 

832 
780 
780 
780 
832 
468 
780 

780 

78ft 
780 
780 
624 
780 
780 
6-24 
780 
6-24 
780 
780 
780 
780 
780 
780 
780 
780 
780 

780 
780 
780 
780 
780 
624 
936 
468 
1,4-56 


c.' 


EMPLOYERS    LIABILITY  COMMISSION 


ir 


APPENDIX  le.  —  Continued. 


V 
M 

u  ■ 

o 

o 
Z  ' 


Occupation. 


Manner  of  Injury. 


197 
96 
181 
440 
390 
540 
533 
379 

ir>^ 

492 

58 
348 
153 

as 

496 

500  ' 
417  i 
445  i 


Laborer    |  Run  over  by  train 


Laborer 

Crane   hook-on , 

Crane   hook-on , 

Laborer   

Laborer   

Riveter    

Laborer   , 

Lineman  

Lineman   


Laborer   Asphyxiated 


Electrocuted 

Struck  by  steel  billet 

Crushed  by  steel  plates. 
Struck  by  steel  beam . . 
Crushed  by  steel  plates 
Crushed  by  iron  plate.. 
Crushed  in  machinery.. 

Electrocuted    

Electrocuted    


Engineer 
Laborer 
Grinder 
Laborer 
Pickler    . 

Laborer 
Painter   . 
I-aborer 

Laborer 


Caught  by   shafting 

Crushed  by  iron  box . . . , 
Crushed  by  glass  frame. 

Caught  in  belting 

Crushed  by  iron  pipes.. 


Crushed  by  wagon 

Struck  by  broken  crane  pivot 
Struck  by  falling  carriage 


134     Laborer   Struck  by  swinging  bucket 

232     Bricklayers'   helper...    Fell  from  stack 

92  I  Carpenter   j  Fell  from  building 

110  !  Bricklayer    '  Crushed  under   falling  bank... 

149  I  Carpenter    !  Crushed  by  timber 

394     ~ 

53 


169 
174 
407 
329 
479 
301 
502 

532 
497 


Painter    |  Fell    from   scaffold 

Iron   worker |  Fell  down  elevator  shaft 


Laborer  . 
Laborer  . 
Laborer  , 
Laborer  . 
Laborer  . 
Teamster 
Driver  . . 
Driver  . . 
Engineer 


'  Killed  by  dynamite  explosion... 
Killed  by  dynamite  explosion... 


516  I  Lineman   

I 
184  I  Shipping  clerk. 
250  :  Watchman    . . . 

26«  I  Butcher    

463  f  Watchman    . . . 


Crushed  by  falling  bank. 

Crush  in  cave-in 

Struck  by  train 

Struck   by   car 

Run  over  by  wagon 
Fell  from  wagon . . , 
Fly-wheel  burst   ... 


I 


Electrocuted 


Fell  down  elevator  shaft 
Fell  down  elevator  shaft, 
Crushed   by   elevator. . . . 
Crushed   by   elevator .... 


545  (  Laborer    

435  I  Iron   worker 

11  '  Manager    (Laundry). | 

106  I  Foreman    I 

4W  I  Rubber    (Bath).... 

137  !  Laborer   


Fell  down  elevator  shaft 

Struck  by  elevator 

Fell    


I 


$60 
150 
100 
275 
35 
55 
118 
Nothing 
$399 
Amount 
unknown 
$198 
215 
Nothing 
$500 
75 
Funeral 


Struck  by  iron  rail 

Scalded  and  burned  by  steam.. 

Crushed  by    falling   floor 


Weekly  wages  multiplied  by  52. 


> 


$676 
499 

4(53 
499 
40^ 

882 
AGS 
d'M\ 

1,040 
572 

1,300 
46S 
572 
520 


expenses 

1           rx'J 

$87 

572 

Unknown 

728 

Suit 

pending 

468 

Nothing 

30O 

Nothing 

? 

$500 

1,24^ 

Nothing 

1,456 

$50 

702 

75 

858 

Suit 

pending 

1.401 

Nothing 

780 

$150 

8.32 

Nothing 

624 

$100 

R84 

Unknown 

728 

Nothing 

AC)^ 

Nothing 

780 

$125 

780' 

Amount 

unki'own 

1,144 

Suit 

pending 

88  V 

Nothing 

780 

$10 

624 

Nothing 

676 

Amount 

unknown 

7 

• 

Nothing 

884 

*350 

57-> 

Suit 

pending 

1..300 

Nothing 

780 

Suit 

pcndinii 

780 

Nothing      1 

520 

12 


REPORT  OF  THE 


APPENDIX  I^.  —  Continued 


CO 

u 


o 


295 
232 
41G 
364 
543 
43 
431 
291 


Occupation. 


Manner  of  Injury. 


o 

^2: 


428 
487 
495 


Laborer   

Bricklayers'   helper... 

Laborer    

Fireman    

Electric   craneman . . . , 

Crane  operator 

Laborer    

Laborer   

Laborer    


Crushed  by  falling  box. 

Fell  from  stack 

Struck  by  falling  stone 

Fell  from  ladder 

Electrocuted    

Crushed   by   crane 

Crushed   by  crane 

Struck  by  crane  handle 

Burned  by  steel  hopper 


$41 

$675 

Unknown 

• 

Nothing     ^ 

520 

$1,000 

1.144 

Nothing 

468 

$200 

520 

Nothing 

499 

Funeral 

expenses 

390 

$40 

468 

Weekly  wages  multiplied  by  52. 


WORK-ACCIDENTS  AND  THE  LAW. 


Occupation. 


Manner  of  Injury. 


Laborer    |  Struck  by  falling  pipe 

Millwright   |  Fell    from   crane , 

Crane  man •  Crushed  by  crane 


Laborer 
Helper 


Struck  by  iron  bar, 
Fell   from  scaffold.. 


23 

57 

59 

60 

61 
112 
144 
225 
275 
276 
281 
282 

28.1 

284 
29t) 
;{()0 
30-'^ 
31.'^ 

418  !  Laborer    '   Priiriied  bv   hct  iron 

'  I 

430  I  Laborer    '  Electrncntcd 


Furnace  keeper 

Brakeman    

Furnace    keeper 

Pipe  fitter ' 

Laborer    ] 

Laborer    

Laborer    

Laborer    

Pipe    fitter 

Laborer    

Laborer    


Asphyxiated    

Run  over  by  train 

Asphyxiated    

Asphyxiated    

Killed  in  collision 

Crushed  by  rollers 

Fell  down  hoist  shaft.... 
Killed  by  luirstinir  furnace 
Blast    furnace    exploded... 
Blast    furnace    exploded... 
Blast    furnace    exploded... 


Laborer    '  Blast  furnace  exploded 

I 

Hoisting  engineer •  Blast  furnace  exploded, 

Laborer    '  Tilast  fnrtiace  ex])lo(led. 

Laborer    '  I'last  furnace  exploded, 

Laborer    !  Blast  furnace  exnloded. 

Laborer    ]  Burned    in    buiMing...., 


& 

«"       *: 

c4 

^ 

o,^S 

>> 

E  c  g- 

u 

^  o  ^ 

a 

ij 

>< 

$94 

$728 

575 

1,300 

Amount 

unknown 

7 

■ 

Funeral 

expenses 

520 

Amount 

unknown 

676 

Nothing 

884 

$100 

624 

600 

884 

700 

624 

275 

728 

Nothing 

936 

70 

884 

Nothing 

624 

Nothing 

728 

$75 

468 

Funeral 

expenses 

520 

Amount 

unknown 

520 

$2,150 

624 

10 

546 

()5 

520 

800 

780 

Nothing 

468 

Funeral 

expenses 

598 

Funeral 

expenses 

5?2 

\\'e«^kly  watzes   multiplied  by  52. 


EMPLOYERS'  LIABILITY  COMMISSION. 
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o 

•J 

U 


0 


531 
5.51 
555 

30 
45 
62 

6".  I 
67  ' 
84  I 

114  I 

118 

121 

130 

132  |. 


Occupation. 

1 

Manner  of  Injury. 

Co  m  p  ensa- 
tion  Paid  by 
Employer. 

Yearly  Wage. 

Laborer 

Struck  by  engine 

$100 

2,500 

Funeral 

expenses 

Nothing 

$675 

250 

75 

2,500 

675 

500 

700 

800 

800 

700 

800 

$520 

Laborer   

Furnace  exoloded  

2,600 

Laborer   

Furnace  exoloded  

Carpenter  

Nail  scratch  —  blood  poison .... 
Fell  into  hot  ashes 

728 
936 

Laborer   

546 

I-aborer    

Laborer    

Wiper    

1  Struck   bv   engine 

624 

'  Run  over  by  train 

728 

Electrocuted    

728 

Laborer    

Crushed  between  cars 

676 

Laborer    

Struck  by  hot  iron  rail 

624 

Laborer   

Crushed  between  cars 

5-i«) 

Electric   craneman .... 

Run  over  by  crane 

■i 

Laborer   

Crushed   by   falling  crane 

Run  over  bv  ladles 

520 

Laborer    

520 

Laborer    

Struck  bv  train 

520 

Weekly  wages  multiplied  by  52. 

DATA   CONCERNING   MARRIED   MEN   KILLED. 


ti 

U 


o 


186 
157 
287 

m 

115 

258 
326 
346 
491 
506 


Occupation. 


Manner  of  Injury. 


^^     ^m     r^ 

a  O  c 


Chief    engineer 

Electrician    

Machinist    

Mill  worker 

Millwright   

Hammerman's  helper. 

Laborer    

Laborer    

Superintendent    

Laborer   

Steel  melter 

Laborer    


86     Laborer    

272     Laborer    

376     Laborer    

401  I  Craneman   .... 
5fl5  I  Laborer   

19  '  Carpenter    .... 

68     Carpenter    

159     Carpenter    

2W)     Crane  director 
262     Pipe    fitter 


I 


I 


I 


33.5 
355 


Crushecl  by  broken  crane 

Burned   by   steam 

Slipped    in    belt 

Crushed  by  wire  coils 

Run  over  by  crane 

Strrck  .by  steel  crucible 

Crushed  by  dump  cart 

Struck  by  furnace  door 

Fell  on  ice 

Crushed  by  steel  billets 

Crushed   by  cral   trestle 

Burned  by  bursting  steampipe.. 

Struck  by  lump  of  coal 

Fell  in  scale  pit 

Struck  by   falling  post 

Fell    from   crane 

Struck  by   falling  chain 

Fell   from  buildinj? 

Fell   through   skylight 

Strrck  by  car 

Struck   by   truck 

Scalded  —  bursting  steam  pipe.. 


Car  builder I  Crushed  between  cars 

Truck  planer |  Crushed  by  falling  pulley 

Weekly  wages  multiplied  by  52. 


$324 
Nothing 

$L>00 

129 
Unknown 
Link  now  n 
Unknown 
Unknown 
Nothing 
$100 
Unknown 
Funeral 
expenses 
$2r)() 
475 
375 
500 
510 
Nothing 
$106 
UnkiKnvn 
$150 
Suit 
pending 
$7.5 
Nothing 


bo 


$1,404 

1,040 

936 

621 

? 

? 

5-20 

408 

2,600 

390 

780 

499 
624 
520 
520 
832 
936 
1,3IH) 

832 
1.300 

1,040 

780 
780 


J 
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APPENDIX  le.  —  Concluded. 


o 


n 


405 

40 
101 

102 

170 
109 

156 

231 

2.38 
246 

253 
256 
357 
152 
166 
171 
182 
193 
213 
216 
228 
235 
270 
293 
310 
342 
365 
400 
406 
409 
422 
423 
426 
442 
444 
4-56 
458 
461 
524 
527 
542 
546 
548 


Occupation. 


Manner  of  Injury. 


Laborer 


Millwright 
Wiper  . . . . 


Engine  wiper. 


Laborer 
Laborer 


Oiler  ... 

Laborer 

Rougher 
Laborer 


Laborer    

Machinist  . . . 

Laborer   

Laborer    

Brakeman   . . 

Laborer   

Blacksmith  . . 

Laborer   

Carpenfer  ... 

Laborer    

Laborer    

Laborer    .... 
Hooker-on  .. 

Laborer   

Laborer   

Laborer    

Laborer    . . . . , 

Laborer    

Laborer    

Laborer    

Laborer   

Laborer   

Laborer    

Laborer    

Laborer    

Boiler  maker, 
Boiler  maker, 
Machinist   . . . 

Laborer    

Laborer    

Laborer    

Laborer    

Laborer    


..i 


I 


Crushed  by  falling  car 

Caught  in  belting 

Crushed  by  exploding  cylinder 

head    

Crushed  by  exploding  cylinder 

head    

Fell   from  pipes 

Struck  by  spreading  pipes 

Struck  by  broken  cable 

Crushed  by  falling  iron  plates.. 

Struck  by  roughcr's  hook 

Crushed  by  crane  shovel 

Struck  by  crane  hook 

Fell    from    ladder 

Struck  by  sledge 

Run  over  by  engine 

Run  over  by  car 

Fell    from   scaffold  

Struck  by  crane  bucket 

Fell  from  girder 

Fell    from   scaffold 

Burned  by  hot  cinders 

Caught  by  belting 

Struck  by  falling  box 

Run  over  by  steel  buggy 

Burned  — hot  metal  exploding.. 

Fell 

Crushed  by  falling  ore 

Struck  by  skull  cracker 

Crushed  by  falling  beams 

Burned  by  lime 

Crushed  by  car 

Struck    by    pick 

Struck   by   car 

Crushed  by  crane 

Caught   by   shafting 

Crushed  by  falling  ingot 

Struck  by  iron  pipe 

Fell  in  pit 

Run  over  by  engine 

Struck  by  hammer 

Electrocuted    

Crushed  by  machinery 

Crushed  by  steel  billets 

Crushed  by  falling  pulley 
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pending 

$468 

$500 
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572 

150 

572 

140 

520 

Funeral 

expenses 

624 

Suit 

pending 

621 

Funeral 

expenses 

520 

$1,125 

78n 

Funeral 

expenses 

•  520 

$75 

520 

85 

728 

100 

1,040 

875 

936 

1,075 

780 

500 

572 

1,700 

520 

500 

a^ 

800 

9:V. 

75 

728 

700 

624 

600 

624 

•  1,775      1 

7 

m 

1,075 

1          780 

1,200 

1          520 

Unknown 

520 

$75 

624 

1.000 

4f^ 

175 

624 

575 

624 

75 

572 

1,075 

572 

575 

468 

975 

520 

75 

780 

675 

936 

500 

624 

675 

8^2 

Nothing 

728 

$825 

676 

825 

572 

875 

520 

790 

884 

In  the  139  cases  where  both  compensation  and  yearly  wages  are  known, 
total  compensation  equals  $74,305;  total  yearly  wages  equal  $109,262.  Thus  the 
total  compensation  paid  to  the  families  of  these  139  married  men  killed,  amount 

■fo  less  than  three-fourths  of  their  first  year's  income  loss. 

Weekly  vvapes  multiplied  by  52. 
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APPENDIX    II. 


ABSTRACT   OF   THE   REPORT   OF  THE   COMMISSION    ON    EMPLOY- 
ERS* LIABILITY  OF  NEW  YORK  STATE. 

QUOTATIONS   FROM   FIRST   REPORT  OF   NEW    YORK   STATE   EMPLOYERS' 

LIABILITY  COMMISSION  (March,  1910). 

Employers'   Liabiuty. 

The  Commission  is  strongly  of  opinion  that  the  present  legal  system  of 
employers'  liability  in  force  in  this  State  (and  practically  everywhere  else  in 
the  United  States)  in  industrial  employments  is  fundamentally  wrong  and  un- 
wise and  needs  radical  change. 

The  workman  injured  in  his  employment  must  of  necessity  bear  the  burden 
of  his  injur}'.  The  pain  and  suffering  are  his,  and  no  system  of  law  can  change 
or  shift  that  burden.  But  if  that  injury  be  not  one  which  he  has  wilfully 
brought  on  himself  but  has  arisen  from  the  hazard  of  his  work,  we  are  unani- 
mously of  opinion  that  the  workman  should  be  so  placed  by  the  law  that  he 
shall  have  the  right  to  call  for  and  receive  such  prompt  and  certain  compensa- 
tion as  will  keep  him  and  those  dependent  on  him  from  destitution.  We  are 
further  convinced  that  in  industries  in  this  State  as  they  now  exist,  the  work- 
men are  not  able  to  solve  this  accident  difficulty  for  themselves.  Were  the 
laissez  faire  system  of  political  economy  working  without  friction,  a  workman 
engaged  in  hazardous  employments  would  command  and  receive  wages  higli 
enough  to  enable  him  to  carry  the  risks  of  trade  accident  and  insure  them  — 
and  there  would  be  no  problem.  The  accident  relief  burden  refloctcl  in  wages 
would  be  an  element  in  the  cost  of  the  industrial  product  which  the  consumers 
of  that  product  must  pay.  But  that  theory  does  not  work  out.  Wages  are  not 
relatively  higher  in  the  most  dangerous  trades.  The  accident  risk  is  a  minor 
clement  in  fixing  wages,  and  the  workers  in  dangerous  trades  are  in  the  ma- 
jority of  cases  not  able  to  carry  adequate  insurance,  and  in  a  large  proportion 
of  cases  seem  to  carry  no  insurance.  In  view  of  that  fact,  we  are  convinced 
that  the  wise  policy  for  the  State  should  be  to  throw  the  burden  of  accident 
relief  in  dangerous  trades  on  the  industry  in  another  way.  Though  the  work- 
man cannot  shift  this  accident  burden  upon  the  cost  of  the  product  or  upon  the 
trade,  the  employers  can  through  their  power  to  fix  the  selling  price  of  the 
product;  just  as  employers  now  fix  their  selling  price  with  reference  to  the  cost 
of  replacing  and  repairing  machinery,  so  we  would  have  them  make  an  element 
of  the  price  of  the  product  the  cost  of  relieving  the  injured  workers  of  hazardous 
industry. 

Our  present  system  of  dealing  with  this  question  in  New  York  (and  the 
same  system  prevails  in  all  the  United  States)  is  to  make  no  such  provision,  to 
require  that  the  workman  assume  the  risks  of  the  trade,  and  to  give  him.  a 
right  to  sue  his  employer  at  law  only  when  the  accident  is  due  to  fault  of  the 
employer  and  to  recover  from  his  employer  such  a  sum  as  sliall  compensate 
him  for  the  damage  suffered.  That  system  discarded  in  almost  every  other  in- 
dustrial country,  we  regard  as  inherently  unfitted  to  modern  industrial  condi- 
tions in  dangerous  employments,  and  grossly  unfair  to  workmen  injured  by  trade 
risks.  In  practice  our  system  with  its  lawsuits  is  so  uncertain,  so  full  of  vexa- 
tious  delays  and  so  wasteful  and  extravagant,  that  as  a  whole  it  is  satisfactory 
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to  no  class  in  the  community.  Moreover,  no  change  in  it  can  cure  its  greatest 
defects  unless  the  change  amounts  to  abandoning  the  theory  that  the  employer 
shall  pay  only  when  the  accident  is  due  entirely  to  his  negligence  or  fault 

Serious  as  are  the  theoretical  objections  to  our  system  of  employers'  liability, 
they  are  less  important  than  the  objections  to  the  way  the  system  works. 

It  is  apparent  that  there  is  general  dissatisfaction  with  the  present  system 
of  employers'  liability. 

The  objections  which  have  been  urged  before  us  and  brought  out  by  our 
detailed   investigations   are  as    follows: 

1.  That  only  a  small  proportion  of  the  workmen  injured  by  accidents  of 
employment  get  substantial  compensation,  and,  therefore,  as  a  rule,  they  and 
their  dependents  are  forced  to  a  lower  standard  of  living  and  often  become  bur- 
dens upon  the  State  through  public  or  private  charity. 

2.  That  the  system  is  wasteful,  being  costly  to  employers  and  the  State, 
and  of  small  benefit  to  the  victims  of  accidents. 

3.  That  the  system  is  slow  in  operation,  involving  of  necessity  great  delay 
in  the  settlement  of  cases. 

4.  That  the  operation  of  the  law  breeds  antagonism  between  employers 
and  employes. 

These  four  objections  will  be  discussed  in  their  order. 

First  Objection:     Uncertainty. 

The  first  objection  to  the  operation  of  our  liability  system  is  that  under  it 
only  a  small  proportion  of  the  injured  workmen  get  substantial  damages.  This 
is  brought  out  by  the  results  of  the  special  investigation  by  this  Commission  of 
fatal  accidents  of  employment  in  Erie  County  in  1907  and  1908,  and  in  Man- 
hattan Borough  in  1908. 

In  115  cases  of  married  men  killed  by  accidents  of  employment  in  Erie 
County,  the  total  compensation  paid  to  the  dependents  by  employers  (with  or 
without  suit)   was  as  follows: 


81  out  of  103,  or  78.6  per  cent 


0  in  38  cases 

$100  or  less  in 9  cases 

$101  to  $.500 34  cases      , ^ 

$501  to  $2 ,  000  in 14  cases   f  of  closed  cases. 

Over  $2,000  in 8  cases  I 

Suit  pending   in 11  cases  J 

Total  number  of  cases 114 

The  average  earnings  of  these  men  was  $15.22  per  week  or  $791.44  per 
year.  As  yet  only  eight  of  the  114  families  considered  have  recovered  as  much  as 
three  times  the  average  yearly  earnings  ($2,874.22).  Eleven  have  suits  pending 
against  the  employer.  Eiphty-one,  or  78.6  per  cent  of  the  families  whose  cases 
are  concluded,  pot  no  substantial  recovery-compensation  in  these  cases  ranging 
from  $0  to  $o00. 

In  07  similar  cases  of  married  men  killed  in  Manhattan  borough,  compensa- 
tion  was   as   follows : 


39  out  of  48,  or  81.2  per  cent 


0  in    18  cases 

$1<^0  or  Ic-s*;  in 3  cases 

$101   to  ^'')<>(»  in 18  cases 

$.*iOl  to  $2 . OOo  in 5  cases  (  of  closed  cases. 

Over   ^'2 .  nOo   in 4  cases   I 

Suit  pcnclintj^  in 19  cases  1 

Total  number  of  cases 67 
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Barring  the  fact  that  more  lawsuits  are  pending  in  New  York  City  (the 
courts  are  slower),  the  workman's  chances  would  seem  from  these  figures  to  be 
about  the  same  as  in  Erie  County.  Only  four  families  have  recovered  an 
amount  equal  to  three  times  the  average  yearly  earnings  of  the  men  killed;  while 
39  families,  or  81  per  cent  of  those  whose  cases  are  determined,  got  no  sub- 
stantial recovery. 

In  the  cases  of  single  men  killed,  the  proportion,  where  not  even  funeral 
expenses  were  paid  by  the  employer,  is  considerably  higher  —  38.1  per  cent  in 
Xew  York  and  43  per  cent  in  Erie  County. 

There  were  in  all  27?)  fatalities  of  employment  about  which  we  obtained 
full  information.  Omitting  the  43  cases  in  which  suits  are  pending,  we  have  236 
completed  cases  in  which  the  item  of  compensation  is  determined.  In  125,  or 
considerably  more  than  one-half  of  these  cases,  nothing  more  than  funeral  ex- 
penses was  paid  by  the  employer  to  the  dependents  of  the  workmen  killed. 

The  Barnes  Act,*  making  railroad  companies  liable  for  the  negligence  of 
many  employes  who  would  be  considered  fellow-servants  under  the  common  law 
and  under  the  general  Employers'  Liability  Act,  might  be  expected  to  have  con- 
siderable effect  upon  the  amounts  recovered  in  cases  of  railroad  employes  injured. 
The  following  comparison  between  recoveries  in  case  of  railroad  fatalities  and 
other  fatalities  of  employment,  among  the  accidents  investigated  by  the  Com- 
mission, gives  some  indication  of  what  this  effect  has  been : 

TABLE  1.  —  Compensation  paid  to  dependents  of  married  men  killed  in  rail- 
roading and  in  other  employments  in  Erie  County,  1907-1908.  (New  York 
State  Employers'  Liability  Commission.) 


Nothing    

Funeral  expenses  only ; 
average  amount,  $193.57 

Settlement  without  suit; 
average  amount,  $581.25 

Settlement  out  of  court 
after  suit ;  average 
amount,  $2,991.66 

Damages  recovered  by 
judgment;  average 
amount,  $9,675.50 

Suit  pending  
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s 
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37.8        Nothing  

Funeral    expenses    only ; . 
17.7  average  amount,   $91 

Settlement   without   suit; 
average  amount,  $483.70. 

Settlement   out   of  court 
after    suit ;    average. 
:    amount,  $579.17   

Damages    recovered; 
average  amount,  $2,050.. 
Suit  pending  
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35 


It  appears  from  this  table  that  higher  amounts  are  recovered  where  success- 
ful suits  are  brought  in  railroad  cases  —  the  average  settlement  after  suit  in  the 


M20  of  the  New  York  State  Railroad  law;  Chap.  757,   Laws  of  1006 
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railroad  cases  being  nearly  $3,000,  in  the  other  cases  less  than  $600.  It  alaO 
appears  that  a  substantial  recovery  is  secured  in  a  larger  proportion  of  cases. 
But,  so  far  as  the  results  of  the  above  investigation  go,  it  appears  that  the 
increase  of  employers*  liability  where  the  employer  is  a  railroad,  accomplished 
by  the  Barnes  Act  of  1902,  does  not  materially  modify  the  most  serious  economic 
effect  of  our  liability  system,  i.  e.,  that  in  the  majority  of  accidents  of  employ- 
ment, the  injured  workman  and  his  family  get  no  substantial  recovery.* 

The  figures  resulting  from  the  study  of  accidents  made  by  the  Labor  De- 
partment lead  to  the  same  conclusion.  Among  1,040"  accidents  of  employment, 
in  which  total  losses  and  receipts  could  be  ascertained,  902  were  found  to  have 
resulted  in  but  temporary  disability,*  for  periods  ranging  from  one  week  to 
over  a  year.  In  many  of  these  cases  there  was  permanent  injury,  such  as  the 
loss  of  an  eye,  which  did  not  prevent  the  man  suffering  it  from  taking  up  his 
work  at  the  same  wage  he  earned  before  the  accident.  In  404  of  these  cases, 
or  44  per  cent,  nothing  was  paid  by  the  employer,  not  even  medical  expenses. 
In  304  cases  the  amount  recovered  from  the  employer  was  less  than  50  per  cent 
of  the  money  loss  of  wages  and  expenses. 

Seventy-one  accidents  resulted  in  permanent  partial  disability;  i.  e.,  each  of 
these  employes  was  able  to  go  back  to  work  but,  on  account  of  the  injury  le- 
ceived,  could  not  earn  as  much  as  before  the  accident.  Compensation  in  these 
«ases  was  as   follows: 


> 


of  closed  cases. 


0  in   18  cases 

$100  or  less   in 22  cases 

$101  to  $'500  in 14  cases  i^  54  out  of  60,   or  90   per  cent 

$.')01  to  $2,000  in 5  cases 

Over  $2,000  in 1  case 

Suit  pending  in 11  cases 

Total  number  of  cases 71 

Assuming  that  $500  is  not  enough  to  make  up  for  a  permanent  loss  of  earn- 
ing power,  we  must  conclude  that  in  54  of  these  71  permanent  partial  disability 
cases,  or  90  per  cent  of  determined  cases,  no  adequate  recovery  was  secured. 

Ten  accidents  resulted  in  permanent  complete  disability,  i.  e.,  the  workman 
was  left  in  a  totally  helpless  condition,  unable  to  earn  anything  for  the  rest  of 
his  life.     Compensation  in  these  cases  was  as  follows: 

0  in  3  cases 

$70  in  1  case 

$100  to  $.\00  in 5  cases 

Suit   pending   in ■ 1  case 


Total  number  of  cases 10 

Obviously,  $oOO  is  inadequate  compensation  for  a  total  loss  of  earning 
power  for  life.  Therefore,  nine  of  these  10  totally  disabled  employes  got  no  sub- 
stantial recovery,  and  the  remaining  one  has  but  a  chance  of  such  recovery. 


Pin-  tcstimnny  of  representatives  of  railroad  trainmen  appearing  before  us 
gave  testimony  aM)arcirJy  quite  opposed  to  this  result.  This  testimony  and  the 
ii^nrcs  arc  i)r()Ua]tl\  (ji.itc  consisuiit  becansc  the  main  application  of  the  Barnes 
Act  has  l)cen  lo  llin.^c  raih'oad  cMiiploycs  actually  employed  on  trains,  who  arc 
relatively  a  small  part  of  the  total  number  of  railroarl   euipl.ycs. 

I'orty  ])(.r  cei  t  of  iIk-  persons  injured  were  the  sde  support  of  a  family; 
11.3  per  cent    tbe  n  ain   srjjport. 

'**Disahility"  and  "inju.ry"  nnist  he  distinguished.  Throughout  these  tabula- 
tions the  word  *'(li«;al)ility"  means  inability  to  work.  Thus,  permanent  "injury" 
may    mean    temporary    "disability." 
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Finally,  57  of  the  accidents  investigated  by  the  Labor  Department  resulted 
in  death.     Compensation  was  paid  to  the  dependents  as  follows : 

0  in 10  cases  1 

1100  or  less  in 10  cases   j 

|1<)1  to  iJOUO  in 15  cases  [  35  out  of  49,  or  71 .4  per  cent 

^■>ul  to  $2,000  in 12  cases  |                of  closed  cases. 

Over  f2.0JH)  in 2  cases  | 

Suit  pending  in '  8  cases  J 

Total  number  of  cases 57 

In  35  out  of  49  of  these  fatal  accidents,  71.4  per  cent  of  closed  cases, 
the  reco\ery  was  no  more  than  $500.  In  20,  or  40.7  per  cent  of  settled  cases, 
nothing  more   than    funeral   expenses   was   secured. 

A  comparison  between  the  total  loss  and  total  receipts  from  employers  in 
the  accident  cases  investigated  presents  the  situation  in  a  different  light,  but 
does  not  alter  the   general   conclusion. 

For  902  temporary  disability  cases  we  get  the  following  figures: 

TABLE  2.  —  Comparison  of  losses  and  receipts  in  902  temporary  disability  cases 
with  complete  information..  (New  York  State  Department  of  Labor.) 

Losses.  Amounts. 

Wages    $G6, 853  63 

Medical   expenses    20,023  03 

$86,876  56 

All  receipts   from  employers $25 , 338  87 

Per  cent  of  receipts  to  losses 29.2 

Cases  in  which  nothing  was  received,  404,   or  44  per  cent. 

For  61   permanent  partial  disability  cases,  making  no  allowance  for  perma- 
nent reduction   in  earning   power,  we  get   the   following  figures: 

TABLE  3.  —  Comparison  of  losses  and  receipts  in  61  permanent  partial  disability 
cases  with  complete  information.     (New  York  State  Department  of  Labor.) 

Total  los*^  until  return  to  work $32 ,  727  04 

All   receipts    from    employers 11, 048  81 

Per  cent   of  receipts  to  losses 33 . 8 

Cases  in  which  nothing  was  received,   23,   or  37.7  per  cent. 

For    ten    permanent   complete    disability    cases,    including    only    three    years' 
wage   loss,   we  get  the   following  figures : 

TABLE  4  —  Comparison  of  losses  and  receipts  in  10  permanent  complete  (li'i<il)ility 
ca^ics  with  complete  information.     (New  York  State  Department  of  Labor.) 

Losses.  Amvnnts. 

Medical    expenses    $2 . 574  75 

Wages   for   three  years lo .  475  20 

Total     $18,019  00 

All  receipts   from  employers $1 ,  749  00 

Per  cent  of  receipts  to  losses 9.7 

Cases  in  which  nothing  was  received,  two,  or  20  per  cent. 

For   53  fatal  cases  including  only  three  years'  wage  loss,  we  get  the   fol- 
lowing  figures: 
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TABLE  5.  —  Comparison  of  losses  and  receipts  in  53  fatal  cases  with  complete 
information.     (New  York  State  Department  of  Labor.) 

Losses.  Amounts. 

Medical  and  funeral  expenses $9,329  75 

Wages  for  three  years 104,590  20 

$113,919  % 

All  receipts  from  employers $25,960  53 

Per  cent  of  receipts  to  losses 22.8 

Cases  in  which  nothing  more  than   funeral  expenses   ($100  limit)    was  received, 
20,   or  37.7  per  cent. 

For  111   fatal  cases   (married  men)   investigated  by  the  Commission,  includ- 
ing only  three  years'  wage  loss,  we  get  the   following  figures: 

TABLE  6.  —  Comparison  of  losses  and  receipts  in  111  fatal  cases  (married  men) 
with  complete  information.  (New  York  State  Employers'  Liability  Com- 
mission.) 

Losses.  Amounts. 

Medical  and   funeral  expenses $21 ,537 

Wages  for  three  years 278,364 

Total    $'299,901 

All   receipts   from  employers    (net) $51 ,957 

Per  cent  of  receipts   to  losses 17.1 

Number  of  cases  in  which  nothing  was  received,  48,   or  43.3  per  cent. 

A  comparison  of  total  losses  and  total  receipts  here  means  very  little; 
these  figures,  however,  strengthen  our  conclusion  that  the  bulk  of  the  accident 
loss  is  borne  by  the  injured  workmen  and  their  families.  They  emphasize  also 
the  fact  that  the  results  of  the  present  law  are  arbitrary  and  unequal,  that  a 
few  of  the  injured  get  large  verdicts  while  many  get  nothing.  Thus,  in  the 
temporary  disability  cases  a  comparison  of  totals  sho^^s  that  employers  paid 
nearly  one-third  of  the  loss,  but  yet  in  44  per  cent  of  these  cases  they  paid 
nothing.  In  permanent  partial  disability  cases,  payments  from  employers  aver- 
aged one-third  of  the  loss  until  return  to  work,  and  yet  over  one-third  of  these 
disabled  men  received  nothing.  In  the  111  fatal  cases  compensation  averages 
17.1  per  cent  of  the  first  three  years'  loss,  but  nearly  half  of  the  dependents 
got   nothing. 

This  inequality  is  doubtless  due  largely  to  the  fact  that  the  law  allows 
recovery  in  only  a  small  percentage  of  cases.  It  may  also  in  some  measure  be  ac- 
counted for  by  the  uncertainties  of  the  jury  system.  Undoubtedly  also  the  fact 
that  tlic  injured  workmen  are  at  so  great  a  disadvantage  in  litigation  with  their 
employers,  is  important  in  causing  this  unevenness;  their  own  ignorance,  the  long 
delay,  the  technical  mysteries  of  the  law,  the  fact  that  the  witnesses  are  as  a 
rule  in  the  defendant's  employ  —  all  these  factors  lessen  the  workman's  chances 
even  when  he  has  a  good  case. 

These  figures  result  from  a  study  of  only  about  1,200  accident  cases.  Those 
investigated  by  the  Commission' were  taken  as  they  came  from  the  inquest  records. 
Those  investigated  by  the  Labor  Department  were  taken  consecutively  from  their 
own  records  for  certain  industries,  omitting  only  the  obviously  trivial  accidents. 
No  similar  examination  has  been  conducted  in  America  covering  so  large  a  field. 
But  the  results  of  such  inquiries  as  have  been  made  in  Pennsylvania  and  Wis- 
consin do  not  differ  greatly  from  the  result  of  this  study. 

The  investigation  recently  conducted  in  Allegheny  county  Pennsylvania, 
under   the    direction    of   the    "Pittsburg   Survey"    showed   that     .  .      (Quota- 

tion   omitted.) 
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The  Wisconsin  Bureau  of  Labor  and  Industrial  Statistics  reports  as  follows 
on  the  matter  of  the  great  financial  loss  borne  by  the  workingman : 

"The  following  shows  to  what  extent  this  is  true  in  306  non- fatal  cases  in 
which  reports  were  received  by  mail  from  workingmen  injured  while  at  work: 

TABLE  7.  —  Disposition  306  non-fatal  cases.     (Wisconsin  Bureau  of  Labor  and 

Industrial  Statistics.) 

Cases.    Per  cent. 

Received  nothing  from  employer 72  23.6 

Received  amount  of  doctor  bills  only 99  32.4 

Received  amount  of  part  of  doctor  bills  only 15  4.9 

Received  something  in  addition  to  doctor  bills 91  29.7 

Received  something,  but  not  doctor  bills 29  9.6 

306  100.0 

"Put  in  words,  we  may  say  that  in  two-thirds  of  the  cases  a  part  or  all 
of  the  doctor  bills  were  paid,  but  in  less  than  a  third  was  anything  more  paid,  and 
in  about  one- fourth  of  the  cases  nothing  whatever  was  paid. 

"In  131  non-fatal  cases  in  Wisconsin  concerning  which  reports  were  secured 
by  factory  inspectors,  the  following  disposition  was  made: 

TABLE  8.  —  Disposition  131  non-fatal  cases.     (Wisconsin  Bureau  of  Labor  and 

Industrial  Statistics.) 

Cases.     Per  cent. 

Received  nothing  from  employer 28  21 .37 

Rcc^ved  doctor  bills  only 56  42.75 

Received  something  besides  doctor  bills 10  7 .63 

Received  something,  but  not  doctor  bills 34  25.96 

Not  settled    3  2.29 

131        100.00 

TABLE  9.  —  Fifty-one  fatal  cases,  of  settlements  reported  by  Factory  Inspectors. 
(Wisconsin  Bureau  of  Labor  and  Industrial  Statistics.) 

Compensation  from  Employer.  Number. 

Under  $100   16 

$100  to  $500 18 

$500  to  $1,000 9 

$1,000  to  $3,000 8 

Total    51 

Finally  all  of  these  results  are  confirmed  by  the  reports  made  to  the  Com- 
mission by  insurance  companies  writing  employers'  liability  insurance  in  New 
York  State  and  keeping  separate  records  of  such  experience.  As  shown  in  the 
following  table,  414,681  accidents  were  reported  to  these  companies  during  the 
periods  covered,  and  payments  had  been  made  in  only  52,427  of  these  cases,*  In 
only  one  in  every  eight  accidents  reported  is  any  payment  made. 


"These  figures  include  every  sotice  of  accident  and  doubtless  many  are 
trivial,  but  they  serve  to  check  up  the  results  of  the  detailed  study.  Significant  in 
this  connection  are  the  German  official  tables  and  the  tables  of  the  Wisconsin 
and  Minnesota  Labor  Departments,  which  ascribe  forty  to  fifty  per  cent  of  all 
industrial  accidents  (on  the  average)  as  due  to  nobody's  negligence,  but  to  trade 
risks.     The  Australian  tables  show  seventy  per  cent  attributed  to  this  cause. 
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TABLE  10.  —  Proportion  of  payments  made  to  notices  of  injury  received  for 
various  years  under  employers'  liability  policies.  (New  York  State  Em- 
ployers' Liability  Commission.) 


Name  of  Company. 


Percent  a 

gc  of 

Payments 

to 

Injuries. 

Per  cent 

• 

CO           1 

<4->                 1 

• 

Equivalent  to. 

M 

c 

s 

E 

Yea 

:3 
••— » 

c 
»— 1 

Pay 

1-1 

p^ 

1 

Aetna  Life  Insurance 
Company 

Fidelity  and  Casualty 
Company  of  New 
York 

Frankfort  Insurance  Co. 

General  Accident,  Fire 
and  Life  Associa- 
tion  Corporation 

Standard  Accident  In- 
surance Company. . . 

United  States  Casualty 
Company 

New  Amsterdam  Cas- 
ualty  Company 

London  Guarantee  and 
Accident   Company. 

Ocean  Accident  and 
Guarantee  Corpo- 
ration   


Totals 


1906-7-8 


1897-8-9 
1906-7-8 


1902-3  4 
1906-7-8 
1900-1-2 
1904-5-6 
1906-7-^ 

1906-7-^ 


130,635 

14,986 

56,380 
31,690 

8,633 
3,000 

9,875 

1,070 

39,685 

3,076 

17,616 

5,185 

8,046 

1,291 

61,651 

7,393 

59,103 

7,793 

414,681 

52,427 

11.46 


15.31 
9.46 


10.83 
7.75 
29.43 
16.04 
11.99 


13.18 


12.64 


or  1  in  8.7. 


or  1  in  6.53. 
or  1  in  10.56. 


or  1  in  9.22. 

or  1  in  13.22. 

or  1  in  3.39. 

or  1  in  6.23. 

or  1  in  8.33 


or   1   in   7.58. 


or  1   in   7.99. 


At  the  jniblic  bearings  held  by  the  Commission  ample  testimony  was  brought 
forth  to  substantiate  these  conclusions.  Dr.  E.  T.  Devine,  general  secretary  of 
the  Charity   Organization   Society   of   New  York   City,  said: 


"About  two  years  ago  Mr.  F.  H.  McLean,  who  was  for  some  years  in 
the  Brooklyn  Bureau  of  Charities,  presented  a  paper  to  the  State  Conference 
of  Charities  and  Corrections  in  which  there  were  some  suggestions  to  which  I 
mi^ht  refer.  I  have  before  me  here  some  original  records  that  were  Ubed  on 
that  occasion.  There  were  collected  from  some  six  diflferent  societies  facts  about 
8Sr>  cases  of  this  kind. 

"One  of  the  thincjs  that  Mr.  McLean  was  to  find  out  about  those  cases 
was  what  compensation  had  been  received.  It  was  possible  to  find  out  anything 
about  that,  in  only  '22')  cases,  and  of  those  223  cases  some  kind  of  a  settlement 
or  donation  was  n\ide  in  just  fortv-se\  en  cases;  that  is,  twenty  per  cent  of  the 
whole.  In  ei|:ihty  per  cent  of  the  22'i  cases,  about  which  we  could  get  facts,  there 
was  no  compensation  whatever,  and  no  expectation  of  any,  and  among  the 
forty-<:even.  in  which  there  was  a  settlement,  there  is  an  extraordinary  crazy- 
quilt  of  absurdity  as  to  what  those  settlements  were.  They  are  typical  and  we 
cannot  tret  any  line  from  any  source  that  will  show  precisely  what  those  figures 
are.  and  I  gave  them  for  this  reason  because  I  believe  them  to  be  thoroughly 
representative  of  the  settlements  made  in  the  cases  of  this  kind." 
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Hon.    p.    T.    Sherman,   ex-commissioner   of   labor,   testified: 

*'Now,  our  law  is  based  on  the  theory  that  the  employer  should  pay  the 
full  damages  when  he  defaults,  and  the  employe  should  suffer  the  damages  when 
he  defaults.  That  is  necessary.  Then  our  law  goes  on  to  say  that  the  employe 
shall  assume  the  ordinary  risks  of  his  business.  Those  ordinary  risks  are  seventy- 
five  per  cent  of  the  accidents;  and  it  is  a  terrible  burden,  and  it  is  a  burden  that 
the  employes  cannot  bear.  There  is  no  use  to  say  they  ought  to,  but  they  cannot; 
so  it  simply  transfers  it  over  to  the  public  and  the  public  who  are  not  interested 
in  these  industries  bears  this  burden,  or  friends  bear  it;  it  comes  back  to  the 
public." 

From  our  detailed  investigation,  borne  out  as  it  is  by  the  results"  of  similar 
studies  in  states  where  the  same  general  law  prevails,  and  strengthened  by  testi- 
mony given  before  us,  w^  are  brought  to  the  conclusion  that  under  our  em- 
ployers* liability  laws,  a  large  proportion  (over  50  per  cent)  of  tbe  workmen 
injured  by  accidents  of  employment  and  the  dependents  of  those  killed  get  noth- 
ing or  next  to  nothing,  and  that  only  a  very  small  proportion  recover  an  amount 
that   is    in    any  way   commensurate   with   their   loss. 

Wages    in    Dangerous    Trades. 

We  are  further  convinced  that  the  compensation  paid  to  men  employed  in 
dangerous  work  is  not  usually  high  enough  to  enable  them  to  insure  against  this 
risk.  In  the  industrial  fatalities  investigated  by  the  Commission  58.1  per  cent* 
of  the  men  killed  were  earning  less  than  $16  a  week.  In  78  per  cent  of  these 
cases  some  insurance  was  collected.  Among  the  cases  investigated  by  the  Labor 
Department  928,  or  62  per  cent,  were  earning  less  than  $15  a  week.  In  29  per 
cent  of  these   cases   some  insurance  was  collected.' 

The  total  amount  of  insurance  collected  was  as   follows : 

In  902  temporary  disability  cases  —  total  insurance  recovered.  $9,406  65 
In  60   permanent   partial   disability   cases  —  total   insurance 

recovered   .' 1 ,478  00 

In  10  permanent  complete  disability  cases  —  total  insurance 

recovered .78  00 

In  48  fatal  cases  —  total  insurance  recovered '. 13, 177  30 

In  111   fatal  cases   (all  married  men)    investigated  by  the 

Commission  —  total  insurance  recovered 49,874  00 

The  following  table  shows  the  amount* of  insurance*  in  211  cases  according 
to   wage  groups: 


•Under  "Insurance,"  as  the  term  is  used  throughout  the  present  discussion ^ 
benefits  in  fraternal  organizations,  trade  unions  and  other  associations  are  in- 
cluded. 

'  Many  of  those  who  received  no  insurance  in  temporary  disability  cases, 
probably  had  some  insurance  against  death.  The  following  table  shows  that  in- 
surance against  death  is  much  more  common  than   insurance  against  disability. 

•  Total  number  of  cases  in  which  wages  were  known ,  224. 
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TABLE  11.  —  Men  killed  in  industrial  accidents,  Erie  County,  during  1907  and 
1908,  and  in  Manhattan  Borough  during  1908,  classified  according  to  weekly 
earnings  and  insurance  recovered.     (New  York  State  Department  of  Labor.) 


Weekly  Earnings. 


Less  than  $9 
$9  to  $11.... 
♦12  to  $15.99 
$16  to  $20.99 
$21    and    over 

Totals 


Nothing 


Insurance  Recovered. 


$1  to  $499 


$1,000  and 
over. 


$500  to  $991) 


% 


No. 


% 


No. 


13 
37 

7 
17 

53.8 
45.9 

5 
13 

38.4 
35.1 

1 
6 

7.7 
16.2 

1 

77 

48 

62.3 

16 

20.7 

3 

3.8 

10 

44 

16 

36.3 

17 

38.6 

4 

9.0 

7 

40 

9 

22.5 

17 

42.5 

5 

12.5 

9 

211 

97 

45.9 

68 

32.2 

19 

9.0 

27 

% 


2.7 
12.9 
15.9 
22.5 

12.7 


(1^  Total   cases   investigated 

(2)  Number   in   which    some    insurance   or   bene- 
fits  were  received    

(3)  Per  cent  of  (2)  to  (1) 


a 
B 

4> 


1,301 

367 

28 


^ 

•  •ii* 

.1.4 

■M-9 

§.J3 

CO 

e 

"cd 

u 

■t-t 

o 

C4 

fl. 

b 

115 

21 
19 


71 

40 
56 


o 
H 


1,487 

428 
29 


It  does  not  by  any  means  appear  from  these  figures  that  none  of  the  work- 
men engaged  in  dangerous  occupations  are  in  a  position  to  carry  insurance,  but 
it  is  apparent  that  the  majority  of  them  are  not  earning  enough  to  enable  them 
adequately  to  insure  against  accident  at  the  high  rates  necessitated  by  the  nature 
of  their  occupation.  That  wages  are  not  adjusted  "to  cover  risk"  in  the  actual 
industrial  world  of  today  is  a  matter  of  common  knowledge. 

The  testimony  before  the  Commission  of  those  familiar  with  the  condi- 
tion of  the  working  classes  also  brought  out  the  fact  that  the  risk  of  the  in- 
"dustry  is  not  considered  in  determining  a  man's  wages. 

If  then  the  industrial  accident  loss  rests  almost  altogether  upon  the  work- 
man, and  he  cannot  as  a  rule  adequately  insure  against  that  loss,  the  result  must 
be  disastrous  for  him  and  his  dependents.  With  the  major  part,  and  in  many 
cases  the  whole,  of  their  income  cut  off,  the  injured  workman's  family,  especially 
in  case  of  serious  and  fatal  accidents,  must  depend  upon  the  work  of  women  and 
•children,  or  upon  the  assistance  of  relatives  and  friends,  must  reduce  their  stand- 
ard of  living  to  the  detriment  of  health,  and  must  often  become  destitute  and 
<lependent  upon  chanty. 
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Effect  on  Families.  * 

That  these  are  the  actual  results  of  the  situation,  our  inquiry  has  proved. 
Among  186  families  of  married  men  killed  by  accidents  of  employment,  which 
were  investigated  for  the  Commission,  9'i*  of  the  widows  had  gone  to  work  to 
support  their  families;  in  nine  families  children  under  sixteen  had  gone  to  work; 
in  37  families  the  rent  was  reduced ;  10  families  were  found  destitute ;  33  families 
had  received  aid  from  fellow  workmen  of  the  deceased,  from  relatives  and 
friends,  or  from   charity. 

Among  ISG*"*  accidents  resulting  in  death  or  permanent  disability,  investi- 
gated by  the  Labor  Department,  the  known  economic  effects  were  as  follows: 
33  wives  had  become  wage-earners;  13  children  had  left  school  to  go  to  work; 
in  16  cases  house  rent  had  been  reduced  and  in  62  cases  aid  had  been  received. 

These  are  the  known  effects  of  372  serious  industrial  accidents  upon  the 
lives  of  the  families  concerned.  During  the  year  1908  there  were  13,929^^  acci- 
dents of  employment  reported  to  the  Commissioner  of  Labor,  251  of  them  fatal ; 
3,204  of  them  serious  and  permanent;  10,474  of  them  slight.  During  the  same 
year,  6,261"  accidents  of  employment  were  reported  to  the  Public  Service  Com- 
mission of  the  First  District,  2,532^'  to  the  Public  Service  Commission  of  the 
Second  District,  344  of  them  fatal." 

These  figures  do  not  cover  accidents  of  construction,  excavation,  tunnel 
work,  teaming,  freight  handling,  and  other  such  occupations.  No  report  is  re- 
quired of  such  accidents"  and  we  have  therefore  no  means  of  knowing  how  many 
there  are.  Some  idea  of  their  number,  however,  can  be  obtained  from  an  ex- 
amination of  the  coroner's  inquest  cards  and  the  records  of  emergency  hospitals. 
Thus  the  Commission  found  that  of  the  250  fatal  accidents  of  employment  re- 
ported to  the  four  coroners  of  Manhattan  borough  in  1909,  9  had  been  reported 
to  the  Commissioner  of  Labor :  44  had  been  reported  to  the  Public  Service  Com- 
mission and  197  had  not  been  reported  to  any  state  department.  Of  the  304 
fatal  accidents  of  employment  reported  to  the  Medical  Examiner  of  Erie  County 
in  1908,  73  were  found  in  the  records  of  the  Commissioner  of  Labor,  103  were 
accidents  which  should  have  been  reported  to  the  Public  Service  Commission*" 
and  128  had  not  been  reported  to  any  state  department.  The  Commission  also 
examined  the  records  of  the  Bellevue  Hospital  for  1908.  Four  hundred  and 
fifty-one  persons  injured  by  accidents  of  employment  were  received  there  during 


•  In  14  cases  the  widow  was  an  invalid  or  too  old  to  work. 

'*  Accidents  to  single  as  well  as  married  men  are  included  here,  which  ac- 
counts for  the  comparatively  small  number  of  families  in  which  definite  economic 
results  were  traceable. 

"This  figure  is  exceptionally  low.  During  1907  there  were  19,206  accidents 
reported.  During  the  first  three  quarters  of  1909  there  were  17,846  accidents  re- 
ported. The  exceptionally  low  figure  for  1908  is  accounted  for  by  the  financial  de- 
pression of  that  year. 

''Accidents  to  employes  are  not  classified  separately  according  to  their  serious- 
ness by  this  department.  Such  a  classification  is  made  for  all  accidents  reported, 
however. 

**  Figures  for  the  second  department  are  approximate  only.  They  are  for  the 
year  ending  June  30,  1908.  The  system  of  reports  and  filing  is  such  that  it  is 
impossible  to  determine  the  number  of  accidents  reported  by  the  calendar  yoar. 

"Under  "fatal,"  as  used  by  the  Public  Service  Commission,  only  deaths 
ocairring  within  twenty- four  hours  o£  the  accident  are  included. 

"Fatal  accidents  are,  however,  reported  to  a  coroner  or  a  medical  examiner. 

"The  Public  Service  Commission  of  the  Second  Department  docs  not  require 
the  name  of  the  person  injured  or  killed  to  be  reported.  Hence  it  was  impossible 
to  determine  what  proportion  of  these  fatalities  had   actually  been   rcoorttd. 


26  REPORT  OF  THE 

the  year.  Of  these,  .V2  were  accidents''  which  slioiild  have  been  reported  to  the 
Labor  Commissioiier,  4  were  reported  to  the  Public  Service  Commission,  and  395 
were  unreported  accidents." 

In  short,  the  Commission  learned  that  anionj>^  o'iS  fatal  accidents  of  employ- 
ment, but  220,  or  41.4  per  cent,  had  been  reported.  Among  451  non-fatal  acci- 
dents of  employment,  but  5(),  or  12.4  per  cent,  have  been  reported.  We  must 
conclude  then  tliat  the  22,722  reported  accidcits  of  employment  in  1908  were  but 
a  small  proportion  of  the  total  number  of  such  accidents  occurring  during  the 
year.  Witli  such  a  yearly  accident  rate  in  the  employments  of  the  State,  it  is 
clear  that  the  harmful  results  found  in  the  cases  of  the  372  accidents  studied, 
must  be  repeatocl  in  a  large  and  steadily  increasin;^  number  of  families,  and  thus 
seriously  a  fleet  the  public  welfare. 

\Vc  must  conclude  that  only  a  small  proportion  of  the  workmen  injured  by 
accidents  of  employment,  and  tlie  depenrlents  of  those  killed  get  substantial  dam- 
ages;  that  comparatively  few  of  the  workmen  in  occupations  which  involve  special 
hazard  are  earning  enough  to  enable  them  to  provide  ade.iuate  insurance  against 
it;  that,  therefore,  throui.»h  accidents  of  emplo\  me:U,  thousands  of  working  men's 
families  are  brou:-^!  t  to  extreme  poverty  and  deprivation,  the  State  suffers  through 
the  lowered  stan'Iard  of  living  of  a  vast  number  of  its  citizens,  and  the  public 
is  directly  burdened  with  t!  e  mnintcnance  of  many  who  become  destitute.  This 
then  we  find  to  be  the  most  serious  objection  to  our  present  system  of  em- 
ployers'  liability. 

SixoND  Objection:     Waste. 

The  second  important  objection  to  the  law  we  find  to  be  its  enormous 
wastefulness. *'  The  application  of  the  rules  defining  an  employer's  liability  is 
extremely  uncertain.  Therefore,  while,  as  has  been  shown,  there  are  very  few 
accidents  in  which  a  recovery  is  actually  *:ecured,  there  are  a  great  many  acci- 
dents in  v.-hich  there  is  a  chance  of  recovery.  With  so  vague  a  test  of  liability, 
almost  every  lawsuit  is  turned  itit«.)  a  race  to  get  before  the  jury.  This  uncer- 
tainty arises  partly  because  juries  are  aft  to  be  snayed  by  prejudice,  and  set 
the  most  diverse  values  on  human  life.  The  machinery  of  our  legal  system  is 
complicated  and  easily  put  out  of  joint.  An  irjured  workman  must  have  not 
only  a  cause  of  action,  hut  the  p-ro-^f  of  it,  and  l-.'^al  proof  of  fault  is  often 
almost  in!i  ossihle  to  o])tain,  particularly  wlicn  the  accident  may  itself  blot  out 
the  prooT.  The  vaL^ri^'uss  of  the  legal  tc^t  of  due  care  and  the  uncertain  qualities 
of  juries,  and  the  di*T'ruUies  of  proof  are  snch  that  an  accident  suit  against  an 
employer  (icgcneralcs  into  a  game  of  hide  and  seek  with   justice. 

And  agnin  the  uncertainty  in  the  applicalii  n  of  the  law  is  an  encu'race- 
nicnt  to  l)cth  sides  to  prolong  tie  contest  to  the  last  cr>urt.  .^  s  a  result  of  all 
this  uncertainty,  to  l;Cgin  with,  the  St'itc  is  taxed  with  a  large  amount  (  f  liti- 
gation frcin  wl  ich,  since  r<:c(AtTics  .'ire  rnre,  small  positive  good  results.  Rep- 
resentative lawyers  before  us,  basing  th.e-'r  opini  mi  on  their  experien.-c,  es'imatc 
that   eniphytrs'    li'ihility   cases   take    up    almost    one-fifth    of   the    time    of    l\^    our 


'\Ac(M<hntN  rfo  Tile'!  arc(.''dii-j--  t(^  th*^  ur'nT^  of  t':e  eTui)loy(  r  in  the  Labor 
Departnn^iit.  Since  tli'  rnnie  of  cirploycr  is  n-  t  I'.ivcn  in  the  hospital  records, 
it  was  i.niH 'C'^iMc  t<>  d.cUnrinc  w  1  at  prop  rtion  of  tliesc  injuries  v/erc  actrally 
rep^rtcrl. 

"A  dttailrcl  Mrrly  of  -jnrcpo'-tfd  accidents  nj^p'^ars  in  Appendix   XT  hereto. 

"  P.y  "wa^(c"  in  \h\<  sccti(^n  \<  rnant  all  exDcnditiM-e  that  fails  to  a'^co-rplish 
its  social  p'.Tfove  (^f  providi'nnr  for  in'ured  workn'cn  or  their  faniil'cs  when 
their  cartiiTn.-^  are  ^^r -[tended.  A  perfect  system  of  acciflent  indemnity  would  en- 
able worknu-n  rr  tlicir  representatives  to  get  compensation  to  which  they  were 
entitled  a*^  regrlarly  and  easily  as  they  got  their  wacres  before  the  accident."  Such 
perfection  is,  of  course,  impossible  in  mundane  atTairs,  but  the  conception  of  it 
supplies  a  standard  by  which  degrees  of  wa'^tefrlress  may  be  measured. 
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courts  in  the  State.  There  is  no  method  of  estimating  the  time  of  witnesses 
and  jurors  spent  in  connection  with  such  lititgation.  Much  more  serious  than 
this,  however,  is  the  fact  that  employers  pay  out  large  sums  for  defense,  only  a 
small  portion  of  which  is  actually  paid  out  to  injured  workmen  in  settlements 
and  damages. 

The  following  table  shows  the  expenditures  for  accidents  in  1007  in  327 
New  York  State  firms  employing  in  all  125,995  men.  The  total  expense  for  all 
these  firms  was  $255,153.17,  $13,80"). 01  of  which  was  contributed  to  employes' 
benefit  associations,  and  $49,250.12  of  which  was  expended  for  fimeral  and  med- 
ical expenses,  wages,  and  other  compensation,  paid  direct  to  injured  employes. 
These  two  items  represent  no  waste.  The  $192,538.04  remaining,  includes  pre- 
miums paid  for  liability  insurance,  and  the  cost  of  claims  and  suits.  It  is  pos- 
sible to  determine  with  a  fair  degree  of  accuracy  what  proportion  of  that  sum 
was  used  to  pay  the  costs  of  avoiding  and  defending  suits,  and  how  much  ac- 
tually reached  the  injured  employes  concerned. 

TABLE  12. —  Summary  for  firms  having  expenditures  on  account  of  accidents  in 
1907.      (New  York  State  Department  of  Labor.) 


Firms   With   Expenditure   For 


Items. 


Number   of    firms 

Number    of    employes , 

Expenditures  on  account  of 
accidents ;   total 

Aggregate  for  liability  in- 
surance     

Contribution  to  e  m  p  1  o  y  e  s' 
benefit  association   , 

Aid  to  injured  employes,  in- 
cluding medical  expenses, 
wages,  pensions,  funeral  ex- 
pen'^os.  etc 

Cost  of  claims  or  suits 

Claims    or   damages   paid 

Legal  expenses  or  cost  of 
maintaining  claim  depart- 
ment     


»-  c 
o 

.2  ^ 


190 
47,177 

$45,924  92 

45,924  92 


C   c   X 

•-*  rtW 

^  u  t:  w 

•  -  c  ^  o 


111 
48,789 
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u 

c 
^  V)  rt 

O    V    u 


JS     ri 


2(] 
30,029 


o 


=*r.27 

12-),  995 


$121,871  441    $87,849  44!  $2'.r).(Ur)  ^0 


69,770  35 
11,724  72 


27.594  53 

12,781  84 

5.295  72 


1,640  29 


11 5, (.-95  27 
13..".f>5  01 


21.655  59 i 
64,553  50' 
57,482  441 


49,250  12 
77,H35  40 
62,778  16 


7,486  12         7,071  12'       11.557  24 


First,  $65,881.50  of  it  was  spent  by  firms  which  carried  no  liability  insur- 
ance   as   follows : 

In  settlements  and  damages $57 ,  504  44 

Legal  expenses  and  cost  of  maintaining  claim  department 8,377  0(1 

Second,  $11,453.90  of  it  was   spent   by   firms   carrying   liability    insurance   in 
addition   to  the   amount   paid   for   their   premiums   as    follows: 

In  settlements  and  damages $5 .  273  72 

Legal  expenses  and  cost  of  maintaining  claim  department 6. 180  18 


*•  Tn  addition  to  these  firms  with  expenditures,  there  were  26  otbcr*^  covered 
bv  the  investigation  which  reported  no  expenditure  for  accidents  in  1907.  These 
firms  had  a  total  of  5,689  employes,  with  total  payroll  for  the  year  of  $3,191,800.30. 
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Third,  $115,202.64  of  it  was  paid  by  299  firms  in  premiums  to  liability  in- 
surance  companies." 

Of  this  amount  it  is  impossible  to  say  exactly  how  much  was  actually  paid 
to  the  injured  employes,  but  we  can  make  a  fairly  accurate  estimate.  The  total 
amount  of  gross  premiums  received  during  1906,  1907  and  1908,  by  ten  insur- 
ance companies  authorized  to  write  employers*  liability  insurance  in  New  York 
State,  was  $23,523,585.'^'  The  total  amount  expended  in  the  actual  payment  of 
claims  to  employes  injured  was  $8,559,795.  In  other  words,  the  percentage  of 
payments  to  premiums  was  36.34.  This  proportion,  the  insurance  companies 
agree,  is  fairly  representative. 

We  may  assume  then  that  36.34  per  cent  of  the  $115,202.64  paid  for  lia- 
bility insurance,  or  $41,864.64,  was  actually  paid  out  in  settlements  or  damages 
to  injured  workmen  and  their  dependents.  The  rest  of  it  went  to  costs  of  de- 
fense,  administration   expenses,   profit,  etc. 

Now,  if  we  add  to  this  $41,864.64,  the  amounts  given  in  the  first 'two  groups 
covering  settlements  and  damages  ($57,504.44  and  $5,273,72)  the  sum,  $104,642.80, 
is  the  part  of  the  $192,538.04  paid  out  by  all  these  employers  in  connection  with 
accident  claims  which  was  actually  paid  to  the  men  injured  in  those  accidents. 

Thus,  almost  half  of  what  the  employer  pays  out  is  spent  in  the  business 
of  defense,  i.  e.,  to  avoid  having  to  pay  mor^. 

But  there  is  further  waste.  It  must  not  be  supposed  that  the  injured  work- 
men and  their  dependents  actually  received  the  whole  of  the  $104,642.80  re- 
<:overed  in  settlements  and  damages.  The  plaintiff  has  his  fighting  costs  too, 
and  they  arc  heavy.  We  do  not  know  the  plaintiff's  attorneys'  fees  in  these 
cases.  But  in  151  accident  cases  investigated  by  the  Labor  Department  the  total 
amount  of  plaintiffs'  fees  and  costs  amounted  to  22.7  per  cent"  of  the  total 
gross  receipts  from  employers. 

Assuming  that  this  is  a  fair  average  of  the  amount  spent  in  costs,  we  must 
subtract  22.7  per  cent  of  the  $104,642,80  paid  out  to  employes  in  settlements 
and  damages  in  order  to  arrive  at  the  net  amount  actually  received  by  the  em- 
ployes. This  leaves  us  $80,888.88  as  compared  with  the  original  $192,538.04 
which  the  employers  paid  out.  In  short,  less  than  half  of  what  is  expended 
by  employers  on  account  of  accidents  to  employes  actually  reaches  the  work- 
men injured  by  those  accidents. 

One  of  the  most  frequent  and  bitter  complaints  made  by  the  employers  of 
the  present  system  of  liability  in  this  State  is  as  to  the  attitude  and  tactics  of 
the  plaintiffs'  lawyers  who  work  up  negligence  cases.  It  is  claimed  by  the  em- 
ployers that  injured  workmen  immediately  after  injuries  are  besieged  by  "am- 
bulance chasers"  and  "shyster"  lawyers,  who  obtain  contingent  fee  contracts  and 
then  stir  up  strife,  antagonism  and  perjury  in  the  legal  game  of  getting  to  the 
jury. 

The  answer  made  to  these  complaints  is  that  the  plaintiffs'  lawyers  are  no 
worse  than  the  tricky  claim  agents  of  the  large  corporations  and  insurance  com- 
panies, and  that  under  the  present  system  the  happenings  of  the  accident  is  a 
signal   for  the  suppression  of  evidence  and  a   race  between  a  plaintiff's   lawyer 


"  In  these  liability  insurance  policies  the  insurance  company  agrees  to  assume 
the  employers'  liability  in  connection  with  accidents  to  his  employes  to  a  limited 
amount  —  usually  $5,000  in  connection  with  any  one  injury  and  $10,000  in  connec- 
tion with  any  one  accident.  Thus  the  liability  company  stands  in  place  of  the 
employer,  defending,  settling,  and  paying  damages  in  his  place. 

'"'*  See  table  p.  31  infra. 

"  Ninety-seven  cases  settled  directly  between  the  parties  ^re  included  here. 
Of  course,  the  average  contingent  fee  is  much  higher.  It  averaged  26.3  per  cent 
in  46   fatal   cases  investigated   for  the  Commission   tabulated  below. 
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with  a  contingent  contract  and  an  equally  obnoxious  claim  agent  with  a  form 
of  general  release  to  impose  on  ignorant  workmen.  That  this  picture  has  a 
large  element  of  truth,  no  lawyer  in  active  practice  in  these  cases  can  doubt. 
That  it  is  a  condition  which  is  a  disgrace  to  the  bar,  this  Commission  does  not 
doubt.  The  situation  is  one  of  the  most  distressing  results  of  our  present  system. 
But  it  must  not  be  forgotten  that  under  the  present  system  the  injured  workman 
must  have  a  lawyer,  and  a  competent  one,  to  protect  his  rights,  and  usually  can 
get  one  only  on  a  promise  to  share  in  the  results  of  the  recovery. 

Our  investigation  of  the  lawyers'  fees  paid  in  cases  of  workmen  killed  in 
Erie  County,  as  shown  in  the  following  tables,  bears  out  the  contention  that  the 
plaintiffs*  lawyers  in  employers'  liability  cases  often  obtain  an  unfairly  large  share 
of  the  recoveries. 


TABLE  13.  —  Men  killed  in  industrial  accidents  in  Erie  County  during  1907 
and  1908,  and  in  New  York  City  during  1908.  Table  of  total  fees  paid  to 
lawyers  and  net  compensation  in  all  cases  in  which  fees  were  known  to 
have  been  paid.     (New  York  State  Employers'  Liability  Commission.) 


How  Compensation  Was  Paid. 


Settlement  without  suit 

Settlement  out  of  court  after  suit 
Damages  recovered  

Total  
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$23,206 
16,000 
14,437 


$53,643 


17.1 

30 

34.2 


26.3 


Lawyers'  fees  unknown  in  20  cases. 


No  lawyers'  fees  paid  in  79  cases  in  which  compensation  was  paid.  Of 
these,  78  cases  were  settled  without  suit,  in  34  of  which  funeral  expenses  only 
were  paid ;  the  remaining  case  was  settled  out  of  court  after  suit. 

Nothing  could  more  strikingly  set  forth  the  waste  of  the  present  system 
than  the  figures  on  page  291  collected  by  the  Commission  from  nine  insurance 
companies   which    keep    separate    employers'   liability    records. 

From  this  table  it  is  clear  that  on  an  average  only  36.34  per  cent  of  what 
employers  pay  in  premiums  for  liability  insurance  is  paid  in  the  settlement  of 
claims  and  suits.  In  other  words,  for  every  $100  paid  out  by  employers  for  pro- 
tection against  liability  to  their  injured  workmen,  less  than  $37  is  paid  to  those 
workmen;  $63  goes  to  pay  the  salaries  0/  attorneys  and  claim  agents  whose  busi- 
ness it  is  to  defeat  the  claims  of  the  injured,  to  the  costs  of  soliciting  business,. 
to  the  costs  of  administration,  and  to  profit. 
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TABLE  14. —  Percentage  of  actual  payments  and  gross  premiums  received  for 
employers'  liability  insurance  for  the  years  1906,  1907,  1908.  (New  York 
State  Employers'  Liability  Commission.) 


Name  of  Company.' 


Totals. 


Aetna  Life   Insurance   Company 

Employers'   Liability   Assurance   Corporation 

Fidelity  and  Casualty  Company  of  New  York 

Frankfort    Insurance    Company 

General  Accident  Fire  and  Life  Assurance  Cor- 
poration     

Standard   Accident   Insurance  Company 

United  States  Casualty  Company 

New  -Amsterdam   Casualty    Company 

London   Guarantee  and   Accident   Company 

Ocean  Accident  and  Guarantee  Corporation 

Totals   


Premiums. 


$5,417,444 
4.210,608 
3,010,497 
1,321,775 

506,031 
1,502,985 
1,332,060 

606,195 
2,739,036 
2,870,954 


$23,523,585 


Payments. 


$2,145,928 

1,595.126 

1,186,991 

490,015 

>96,929 
683,973 
472,783 

205,040 

695.487- 

887,523 


Per 

cent. 


$8,559,795 


39.61 
37.82 
39.42 

37.07 

38.91 
45.50 
35.49 
33.82 
25.39 
30.91 


36.34 


The  waste  on  the  plaintiff's  side  is  well  illustrated  by  the  following  table 
of  contingent  fees  in  51  cases  investigated  by  the  Commission: 

Size  of  fee.  No.  of  cases. 

Less  than  25  per  cent  in 14 

25  per  cent  to  34 . 9  per  cent  in 16 

35  per  cent  to  49 . 9  per  cent  in 7 

50  per  cent  and  over  in 14 

Total  number  of  cases 51 

In  all  consideration  of  this  second  important  practical  objection  of  the  em- 
ployers' liability  law,  we  cannot  over-emphasize  tlie  point  that  in  our  judgment, 
it  is  not  the  introduction  of  liability  insurance,  not  the  contingent  fee  system, 
but  the  nature  of  the  system  itself,  which  is  reponsible  for  this  waste. 

If  the  system  of  liability  be  not  changed  some  remedy  lies  in  supervising 
the  liability  insurance  companies  and  limiting  their  activities.  It  is  true  as  re- 
ported to  us  that  the  supervision  of  the  State  Insurance  Department  over  the 
business  of  thc^c  companies  is  practically  limited  to  investigation  of  their  solvency. 
It  is  true  that  the  policy  of  the  Superintendent  of  Insurance  as  to  these  com- 
panies and  some  method  of  standardizing  their  policies  and  forcing  detailed  state- 
ments of  their  risks  and  tlieir  payments  may  better  these  conditions,  but  such 
measures   can   accomplish   small   benefit   for  the   injured  workmen. 


Third  Objection:     Dflay. 

A  third  practical  o])jection  to  the  law   is  the  delay  which  is  incident  to    its 
operation.     In  those   few  cases   where   the  injured  workman  gets  a   recovery   or 


**  Figures  were  also  received  from  the  following  companies :  People's  Surety 
Co.  of  N.  Y. ;  Philadelphia  Casualty  Co.;  Travelers*  Insurance  Co.;  Maryland 
Casualty  Co. ;  Casualty  Co.  of  America.  But  since  the  figures  returned  by  these 
companies  cover  all  classes  of  liability  experience,  they  are  not- included  here. 
They  are  tabulated  separately  in  Appendix  II  of  the  report. 
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a  settlement  at  all  commensurate  with  his  loss,  it  is  often  only  after  a  protracted 
lawsuit.  Such  cases  last  from  six  moiuhs  to  six  years  in  this  State.  For  a  work- 
ingman's  family  deprived  of  its  usual  income  by  the  death  or  disability  of  its 
chief  wage-earner,  it  is  almost  as  disastrous  to  wait  several  years  for  a  recovery 
as  to  get  no  recovery.  They  usually  stand  in  immediate  need  of  funds,  and  the 
deprivation  of  those  years  during  which  their  suit  is  being  fought  out  may  well 
mean  lasthig  harm,  which  no  ultiinalj  recovery   can   make  up  to  them. 

Such  is  the  almost  unanimous  opinion  of  tl.e  witnesses  before  us.  The  in- 
jured workman  is  dri\en  to  accept  whatever  his  cmploj'fr  or  an  insurance  com- 
pany chooses  to  give  him  or  take  Ins  cluuijc  in  a  lawsuit.  Half  of  the  time  his 
lawsuit  is  doomed  to  failure  becanst-  he  has  been  hurt  by  some  trade  risk  or 
lacks  the  proof  for  his  case.  At  b.\-t  l:c  las  a  right  to  retain  a  lawyer,  spend 
two  months  on  the  pleadings,  watch  l,is  case  from  six  moiitlis  to  two  years  on  a 
calendar  and  then  undergo  the  lottery  of  a  jury  trial  with  a  technical  system  of 
law  and  rules  of  evidence,  and  beyond  that,  appeals  and  perhaps  reversals  on 
questions  that  do  not  go  to  the  merits.  Who  shall  say  that  is  justice  —  or  wis- 
dom, or  good  government?  If  he  wins,  he  wins  months  after  his  most  urgent 
need  is  over.  It  needs  no  investii^ation  to  show  that  a  system  which  pays  only 
at  the  end  of  months  and  years  of  poverty,  and  then  pays  in  a  lump  sum,  is 
not  justice  to  the  workman. 

Fourth  Objection  :     Breeds  Antagonism. 

The  fourth  and  from  many  points  of  view  the  most  deplorable  result  of 
the  employers*  liability  law  in  operation,  is  that  it  breeds  antagonism  between 
workman  and  employer.  The  workman,  injured  while  serving  his  employer, 
through  no  fault  of  his  own,  reasons  instinctively  that  he  should  get  some  com- 
pensation. If  his  employer  does  not  offer  to  help  him,  or  does  not  make  what 
he  considers  a  fair  ofTcr,  l:c  ib  '^hu\  to  listen  to  th.e  hoijcs  held  out  to  him  by 
the  contingent  fee  lawyer.  The  employer,  on  the  other  hand,  instinctively  rea- 
sons that  he  ought  not  to  have  to  pay  for  an  injury  to  another  man  which  did 
not  result  from  his  fault.  He  may,  through  generosity  or  sympathy,  o(Ter  to 
give  the  injured  workman  something  to  help  him  out,  but  if  an  outside  party 
appears  for  the  injured  man,  or  if  the  employer  is  throaioicil  with  a  suit,  that 
puts  an  end  to  his  feelings  of  generosity  and  synii)athy.  He  resents  the  claim 
as  an  unjust  one,  and  with  visions  of  the  jury  awardini^  a  lart^e  verdict  against 
him,  gets  ready  to  fight.  From  that  time  on  the  injured  workman  an^l  his  em- 
ployer are  enemies.  A  peculiar  bitterness  seems  to  enter  into  the^e  contests,  as 
both  parties  are  convinced  of  the  injustice  of  the  law.  and  tlic  prejudice  of 
court  and  jury. 

Where  an  employer  gets  rid  of  all  this  amioyance  and  risk  by  taking  out 
a  liability  insurance  policy,  the  situation  is  l)y  no  means  imiiroved.  An  injured 
workman  who  has  been  referred  by  his  employer  to  the  claim  a.nent  of  a  large 
insurance  company  with  whom  he  must  deal  on  strictly  a  le.yal  and  business 
basis,  comes  out  of  that  experience  with  no  kindly  feelings  for  his  employer. 

A  large  proportion  of  the  employers  of  labor  in  the  State  (excepting  the 
very  largest)  now  take  out  insurance  against  liability  to  respond  in  damages  to 
their  injured  employes.  Under  the  ordinary  form  of  insurance  written  in  this 
State  the  insurance  company  takes  over  all  charge  of  relation  between  the  in- 
jured man  and  his  employers.  From  the  date  of  the  accident  the  employer  noti- 
fies the  insurance  company  and  takes  no  further  steps.  The  insurance  company 
treats  the  accident  as  a  purely  business  proposition,  settles  for  as  little  as  it  can 
at  once,  or  if  that  does  not  work  it  forces  the  employe  to  sue,  makes  use  of 
every  possible  delay,  uses  acute  lawyers  and  takes  advantage  of  its  full  legal 
rights. 
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It  is  asserted  that  in  many  cases  the  injured  workmen  are  represented  by 
lawyers  who,  preying  upon  clients  and  insurers,  are  a  disgrace  to  the  profession 
of  the  har.  Doubtless  there  is  ground  for  objection  in  the  conduct  of  both  sides 
in  many  cases.  The  point  to  be  emphasized  is  that  under  our  present  system  of 
employers'  liability  and  its  necessary  concomitant,  liability  insurance,  there  is  of 
necessity,  a  violent  antagonism  between  the  injured  employe  and  the  insurance 
company  (which  represents  the  employer)  that  leads  to  sharp  practice,  delay, 
perjury  and  needless  hostility.  That  deplorable  condition  of  affairs  as  testified 
to  by  the  insurance  officials  themselves'^  has  seemed  to  us  a  necessary  result  of 
two  things:  First,  a  system  in  which  every  injured  workman  is  thrown  into 
the  lottery  of  a  lawsuit  as  his  only  remedy,  and  second,  the  intervention  of  the 
insurance  company  which  is  fighting  lawsuits  and  settling  claims  as  a  business. 
Here  again  the  situation  seems  to  be   the   inevitable   result  of  our  legal   system. 

That  the  present  law,  with  its  uncertain  and  uneven  chances,  promotes  dis- 
trust and  ill-will  between  employers  and  employes  to  a  serious  extent,  we  are 
convinced  from  the  testimony  of  both.  In  our  public  hearings  and  in  the  replies 
received  to  our  inquiries  this  was   a   very   frequent  complaint 

Our  conclusions  concerning  the  working  of  the  employers*  liability  law  in 
New  York  State,  based  upon  testimony  given  at  our  public  hearings  and  upon 
the  results  of  our  inquiries  and  detailed  uivestigations,  have  been  set  forth  under 
the  four  objections  above  discussed.  These  objections  may  be  summed  up  as 
follows:  Our  present  system  leaves  the  injured  workman  to  stand  the  greater 
part  of  the  industrial  accident  loss,  and  because  his  income  is  not  equal  to  it,  he 
and  his  dependents  undergo  extreme  poverty  and  often  become  a  burden  upon 
public  or  private  charity ;  on  the  other  hand,  because  of  the  uncertain  and  arbi- 
trary chances  of  recovery  under  our  system,  the  State  is  put  to  the  cost  of  much 
fruitless  litigation  and  employers  pay  out  enormous  sums  to  protect  themselves 
against  liability  on  account  of  industrial  accidents,  from  all  of  which  the  victims 
of  those  accidents  reap  little  benefit ;  finally  the  system  is  slow  in  operation,  is  an 
encouragement  to  corrupt  practices  on  both  sides,  and  is  a  great  source  of  an- 
tagonism  between   employers  and   employes 
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Testimony  of  Messrs.  Cowles  and  Brossmith.    See  also  testimony  of  Messrs. 
Clark,  Strong,  Stillwell,  Noyes,  and  Robinson,  Parsons,  and  others. 
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APPENDIX    III. 


WORKMEN'S    COMPENSATION    IN    CERTAIN    DANGEROUS    EMPLOY- 
MENTS IN  NEW  YORK  STATE. 

GENERAL  —  ALL    COUNTIES. 
I  Thirty-six    folios.  ] . 


LAWS  OF  NEW  YORK.  — BY  AUTHORITY 

Chap.    352. 
AX    ACT   to   amend    the   labor    law,    in    relation    to    employer's   liability. 

Became  a  law  May  24,  1910,  with  the  approval  of  the  Governor.     Passed,  three- 
fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly,, 
do  enact  as  follows : 

Section  1.  Sections  two  hundred,  two  hundred  and  one  and  two  hundred 
and  two  of  chapter  thirty-six  of  the  laws  of  nineteen  hundred  and  nine,  en- 
titled "An  act  relating  to  labor,  constituting  chapter  thirty-one  of  the  consolidated 
laws,"  are  hereby  amended  to  read,  respectively,  as   follows : 

§  200.  Employer's  liability  for  injuries.  When  personal  injury  is  caused 
to  an  employe  who  is  himself  in  the  exercise  of  due  care  and  diligence  at  the 
time  : 

1.  By  reason  of  any  defect  in  the  condition  of  the  ways,  works,  machinery, 
or  plant,  connected  with  or  used  in  the  business  of  the  employer  which  arose 
from  or  had  not  been  discovered  or  remedied  owing  to  the  negligence  of  the 
employer  or  of  any  person  in  the  service  of  the  employer  and  intrusted  by  him 
with  the  duty  of  seeing  that  the  ways,  works,  machinery,  or  plant,  were  in  proper 
condition ; 

2.  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  em- 
ployer intrusted  with  any  superintendence  (ir  by  reason  of  the  negligence  of  any 
person  intrusted  with  authority  to  direct,  control  or  command  any  employee  in 
the  performance  of  the  duty  of  such  employee.  The  employee,  or  in  case  the 
injury  results  in  death,  the  executor  or  administrator  of  a  deceased  employee 
who  has  left  him  surviving  a  husband,  wife  or  next  of  kin,  shall  have  the  same 
right  of  compensation  and  remedies  against  the  employer  as  if  the  employee 
had  not  been  an  employe©  of  nor  in  the  service  of  the  employer  nor  engaged 
in  his  work.  The  provisions  of  law  relating  to  actions  for  causing  death  by 
negligence,  so  far  as  the  same  are  consistent  with  this  act.  shall  apply  to  an 
action  brought  by  an  executor  or  administrator  of  a  deceased  employee,  suing 
under  the  provisions  of  this  article.  If  an  employer  enters  into  a  contract, 
written  or  verbal,  with  an  independent  contractor  to  do  part  of  such  employer's 
work,  or  if  such  contractor  enters  into  a  contract  with  a  subcontractor  to  do 
all  or  any  part  of  the  work  comprised  in  such  contractor's  contract  with  the  em- 
ployer, such  contract  or  subcontract  shall  not  bar  the  liability  of  the  employer 
for   the  injuries   to  the   employees   of   such   contractor   or   subcontractor,    caused 

3 


34  REPORT  OF  THE 

by  any  defect  in  the  condition  of  the  ways,  works,  machinery,  or  plant,  if  they 
are  the  property  of  the  employer  or  are  furnished  by  him,  and  if  such  defect 
arose,  or  had  not  been  discovered  or  remedied,  through  the  negligence  of  the 
employer,  or  of  some  person  intrusted  by  him  with  the  duty  of  seeing  that 
they  were  in  proper  condition. 

§  201.  Notice  to  be  served.  No  action  for  recovery  of  compensation  for 
injury  or  death  under  this  article  shall  ht  maintained  unless  notice  of  the  time, 
place  and  cause  of  the  injury  is  given  to  the  employer  within  one  hundred  and 
twenty  days  and  the  action  is  commenced  within  one  year  after  the  occurrence 
of  the  accident  causing  the  injury  or  death.  The  notice  required  by  this  sec- 
tion shall  be  in  writing  and  signed  by  the  person  injured  or  by  some  one  in 
his  behalf,  but  if  from  physical  or  mental  incapacity  it  is  impossible  for  the 
person  injured  to  give  notice  within  the  time  provided  in  this  section,  he  may 
give  the  same  within  ten  days  after  such  incapacity  is  removed.  In  case  of  his 
death  without  having  given  such  notice,  his  executor  or  administrator  may  give 
such  notice  within  sixty  days  after  his  appointment,  but  no  notice  under  the 
provisions  of  this  section  shall  be  deemed  to  be  invalid  or  insufficient  solely  by 
reason  of  any  inaccuracy  in.  stating  the  time,  place  or  cause  of  the  injury  if  it 
be  shown  that  there  was  no  intention  to  mislead  and  that  the  party  entitled  to 
notice  was  not  in  fact  misled  thereby.  If  such  notice  does  not  apprise  the  em- 
ployer of  the  time,  place  or  cause  of  injury,  he  may,  within  eight  days  after 
service  thjereof,  serve  upon  the  sender  a  written  demand  for  a  further  notice, 
which  demand  must  specify  the  particular  in  which  the  first  notice  is  claimed 
to  be  defective,  and  a  failure  by  the  employer  to  make  such  demand  as  herein 
provided  shall  be  a  waiver  of  all  defects  that  the  notice  may  contain.  After 
service  of  such  demand  as  herein  provided,  the  sender  of  such  notice  may  at 
any  time  within  eight  days  thereafter  serve  an  amended  notice  which  shall 
supersede  such  first  notice  and  have  the  same  eflFect  as  an  original  notice  here- 
under. The  notice  required  by  this  section  shall  be  served  on  the  employer,  or 
if  there  is  more  than  one  employer,  upon  one  of  such  employers,  and  may  be 
served  by  delivering  the  same  to  or  at  the  residence  or  place  of  business  of 
the  person  on  whom  it  is  to  be  served.  The  notice  or  demand  may  be  served 
by  post  by  letter  addressed  to  the  person  on  whom  it  is  to  be  served,  at  his 
last  known  place  of  residence  or  place  of  business,  and  if  served  by  post  shall 
be  deemed  to  have  been  served  at  the  time  when  the  letter  containing  the  same 
would  be  delivered  in  the  ordinary  course  of  the  post.  When  the  employer  is 
a  corporation,  notice  shall  be  served  by  delivering  the  same  or  by  sending  it 
by  post  addressed  to  the  office  or  principal  place  of  business  of  such  corporation. 

§  202.  Assumption  of  risks;  contributory  negligence,  when  a  question  of 
fact.  An  employee  by  entering  upon  or  continuing  in  the  service  of  the  em- 
ployer shall  be  presumed  to  have  assented  to  the  necessary  risks  of  the  occupa- 
tion or  employment  and  no  others.  The  necessary  risks  of  the  occupation  or 
employment  shall,  in  all  cases  arising  after  this  article  takes  effect,  be  con- 
X  sidered  as  including  those  risks,  and  those  only,  inherent  in  the  nature  of  the 
business  which  remain  after  the  employer  has  exercised  due  care  in  providing 
for  the  safety  of  his  employees,  and  has  complied  with  the  laws  affecting  or 
regulating  such  business  or  occupation  for  the  greater  safety  of  such  employees. 
In  an  action  brought  to  recover  damages  for  personal  injury  or  for  death  re- 
sulting therefrom  received  after  this  act  takes  effect,  owing  to  any  cause,  in- 
cluding open  and  visible  defects,  for  which  the  employer  would  be  liable  but  for 
the  hitherto  available  defense  of  assumption  of  risk  by  the  employe,  the  fact 
that  the  employee  continued  in  the  service  of  the  employer  in  the  same  place 
and  course  of  employment  after  the  discovery  by  such  employee,  or  after  he 
had   been    informed    of   the   danger    of    personal    injury    therefrom    shall    not   be. 
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as  a  matter  of  fact  or  as  a  matter  of  law,  an  assumption  of  the  risk  of  injury 
therefrom,  but  an  employee,  or  his  legal  representative,  shall  not  be  entitled 
under  this  article  to  any  right  of  compensation  or  remedy  against  the  employer 
in  any  case  where  such  employee  knew  of  the  defect  or  negligence  which 
caused  the  injury  and  failed,  within  a  reasonable  time,  to  give,  or  cause  to  be 
given,  information  thereof  to  the  employer,  or  to  some  person  superior  to  him- 
self in  the  service  of  the  employer,  or  who  had  intrusted  to  him  some  superin- 
tendence, unless  it  shall  appear  on  the  trial  that  such  defect  or  negligence  was 
known  to'  such  employer,  or  superior  person,  prior  to  such  injuries  to  the  em- 
ployee; or  unless  such  defect  could  have  been  discovered  by  such  employer  by 
reasonable  and  proper  care,  tests  or  inspection. 

§  2.  Such  chapter  is  hereby  amended  by  inserting  therein  a  new  section 
to  be  section  two  hundred  and  two-a,  to  read  as  follows: 

§  202-a.  Trial;  burden  of  proof.  On  the  trial  of  any  action  brought  by 
an  employee  or  his  personal  representative  to  recover  damages  for  negligence 
arising  out  of  and  in  the  course  of  such  employment,  contributory  negligence 
of  the  injured  empkyee  shall  be  a  defense  to  be  so  pleaded  and  proved  by  the 
defendant. 

§  3.  Such  chapter  is  hereby  amended  by  adding  at  the  end  of  article  four- 
teen thereof  seven   new  sections,  ^o   read  as   follows: 

§  20.").     Cdusent   by   employer   and   employee    to    compensation    plan.     When 
and  if  any  emplc^yer  in  this  state  and  any  of  his  employees  shall  consent  to  the 
compensation   plan   described    in   sections   two   hundred  and   six   to   two  hundred 
and   twelve,    inclusive,   of   this   article,   hereinafter   referred   to   as   the   plan,   and 
shall   signify   their   consent  thereto   in   writing   signed  by  each   of   them  or   their 
authorized  agents,  and  acknowledged  in  the  manner  prescribed  by  law  for  taking 
the  acknowledgment  of  a  conveyance  of  real  property,  and   such  writing  is  filed 
with  the  county  clerk  of  the  county  in  which  it  is  signed  by  the  employee,  then 
so  long  as  such  consent  has  not  expired  or  been  canceled  as  hereinafter  provided, 
such  employee,  or  in  case  injury  to  him  results  in  death,  his  executor  or  admin- 
istrator,  shall  have  no  other  right  of  action  against  the   employer   for  personal 
injury  or  death  of  any  kind,  under  any  statute  or  at  common  law,  save  under 
the  plan  so  consented  to,  except  where  personal  injury  to  the  employee  is  caused 
in  whole  or  in  part  by  the  failure  of  the  employer  to  obey  a   valid  order  made 
by   the    commissioner  of   labor   or    other   public    authority   authorized   to    require 
the   employer   to   safeguard    his    employees,    or   where    such    injury    is    caused   by 
the  serious  or  wilful  misconduct  of  the  employer.     In   such   excepted   cases  thus 
described,  no  right  of  action  which  the  employee  has  at  common   law  or  by  any 
other   statute   shall  be  affected  or   lost  by   his   consent   to   the   plan,   if   such   em- 
ployee, or  in  case  of  death  his  executor  or  administrator,  commences  such  action 
before  accepting  any  benefit  under  such   plan  or  giving  any   notice  of  injury  as 
provided  in  section  two  hundred  and  six  hereof.     The  commencing  of  any  legal 
action  whatsoever  at  common  law  or  by  any  statute  against  the  employer  on  ac- 
count of  such  injury,  except  under  the  plan,  shall  bar  the  employee,  and  in  the  event 
of  his  death  his  executors,  administrators,  dependents  and  other  beneficiaries,  from 
aJI   benefit  under  the  plan.     This   section   and  sections   two   hundred   and   six   to 
two   hundred  and  twelve,  inclusive,  of  this  article   shall   not  apply  to   a  railroad 
corporation,    foreign    or   domestic,    doing    business    in    this    state,    or    a    receiver 
thereof,  or  to  any  person  employed  by  such  corporation  or  receiver. 

$  206.  Liability  to  pay  compensation;  notice  of  accident.  If  personal  in- 
jury by  accident  arising  out  of  and  in  the  course  of  the  employment  is  caused 
to  the  employee,  the  employer  shall,  subject  as  hereinafter  mentioned,  be  liable 
to  pay  compensation  under  the  plan  at  the  rates  set  out  in  section  two  hundred 
and   seven  of  this  article:   provided  that  the  employer  shall  not  be  liable  in   re- 
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spect  of  any  injury  which  does  not  disable  the  employee  for  a  period  of  at 
least  two  weeks  from  earning  full  wages  at  the  work  at  which  he  was  employed, 
and  that  the  employer  shall  not  be  liable  in  respect  of  any  injury  to  the  em- 
ployee which  is  caused  by  the  serious  and  wilful  misconduct  of  that  employee. 
No  proceedings  for  recovery  under  the  plan  provided  hereby  shall  be  main- 
tained unless  notice  of  the  accident  has  been  given  to  the  employer  as  soon  as 
practicable  after  the  happening  thqreof  and  before  the  employee  has  voluntarily 
left  the  employment  in  which  he  was  injured  and  during  such  disability,  and 
unless  claim  for  compensation  with  respect  to  the  accident  has  been  made  within 
six  months  from  the  occurrence  of  the  accident,  or  in  the  case  of  death  of  the  em- 
ployee, or  in  the  event  of  his  physical  or  mental  incapacity  within  six  months 
after  such  death  or  removal  of  such  physical  or  mental  incapacity,  or  in  the 
event  that  weekly  payments  have  been  made  under  the  plan,  within  six  months 
after  such  payments  have  ceased;  but  no  want  of  or  defect  or  inaccuracy  of  a 
notice  shall  be  a  bar  to  the  maintenance  of  proceedings  under  the  plan  unless 
the  employer  proves  that  he  is  prejudiced  by  such  want,  defect  or  inaccuracy. 
Notice  of  the  accident  shall  apprise  the  employer  of  the  claim  for  compensa- 
tion under  this  plan  and  shall  state  the  name  and  address  of  the  employee  in- 
jured, the  date  and  place  of  the  accident  and  in  simple  language  the  cause 
thereof.  The  notice  may  be  served  personally  or  by  sending  it  by  mail  in  a 
registered  letter  addressed  to  the  employer  at  his  last  known  residence  or  place 
of   business. 

§  207.  Amount  of  compensation ;  persons  entitled;  physical  examination. 
The  amount  of  compensation  under  the  plan  shall  be :  1.  In  case  death  results 
from  injury : 

(a)  If  the  employee  leaves  a  widow  or  next  of  kin  at  the  time  of  his 
death  wholly  dependent  on  his  earnings,  a  sum  equal  to  twelve  hundred  times 
the  daily  earnings  of  the  employee  at  the  rate  at  which  he  was  being  paid  by 
the  employer  at  the  time  of  the  accident,  but  not  more  in  any  event  than  three 
thousand  dollars.  Any  weekly  payments  previously  made  under  the  plan  shall 
be   deducted   in   ascertaining   such   amount   payable   on   death. 

(b)  If  such  widow  or  next  of  kin  or  any  of  them  are  in  part  only  de- 
pendent upon  his  earnings,  such  sum  not  exceeding  that  provided  in  subdivision 
a  as  may  be  determined  to  be  reasonable  and  proportionate  to  the  injury  to 
such  dependents. 

(c)  If  he  leaves  no  widow,  or  next  of  kin  so  dependent  in  whole  or  in 
part,  the  reasonable  expenses  of  his  medical  attendance  and  burial,  not  exceed- 
ing one  hundred  dollars.  Whatever  sum  may  be  determined  to  be  payable 
under  the  plan,  in  case  of  death  of  the  injured  employee,  shall  be  paid  to  his 
legal  representative  for  the  benefit  of  such  dependents,  or  if  he  leaves  no  such 
dependents,  for  the  benefit  of  the  person  to  whom  the  expenses  of  medical  at- 
tendance and  burial  are  due. 

2.  Where  total  or  partial  incapacity  for  work  at  any  gainful  employment 
results  to  the  employee  from  the  injury,  a  weekly  payment  commencing  at  the 
end  of  the  second  week  after  the  injury  and  continuing  during  incapacity,  sub- 
ject as  lierein  provided,  not  exceeding  fifty  per  centum  of  his  average  weekly 
earnings  wl:en  at  work  on  full  time  during  the  preceding  year  during  which  he 
shall  have  been  in  the  employment  of  the  same  employer,  or  if  he  shall  have 
been  employed  less  than  a  year,  then  a  weekly  payment  of  not  exceeding  three 
times   the   average   daily   earnings   on    full  time   for   such   less   period. 

In  fixinc:  the  amount  of  the  weekly  payment,  regard  shall  be  had  to  any 
payment,  allowance  or  benefit  which  the  workman  may  have  received  from  the 
employer  during  the  period  of  his  incapacity,  and  in  the  case  of  partial  incapacity 
the  weekly  payment  shall  in  no  case  exceed  the  difference  between  the  amount 
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of  the  average  weekly  earnings  of  the  workman  before  the  accident  and  the 
average  amount  which  he  is  earning  or  is  able  to  earn  in  some  suitable  employ- 
ment or  business  after  the  accident  but  shall  amount  to  one-half  of  such  (^\i- 
fcrence.  In  no  event  shall  any  weekly  payment  payable  under  the  plan  exceed 
ten  dollars  per  week  or  extend  over  more  than  eight  years  from  the  date  of  the 
accident.  Any  person  entitled  to  receive  weekly  payments  under  the  plan  is  required, 
if  requested  by  the  employer,  to  submit  himself  for  examination  by  a  duly  qualified 
medical  practitioner  or  surgeon  provided  and  paid  for  by  the  employer,  at  a  time 
and  place  reasonably  convenient  for  the  employee,  within  three  weeks  after  the 
injury,  and  thereafter  at  intervals  not  oftcner  than  once  in  six  weeks.  If  the 
workman  refuses  so  to  submit  or  obstructs  the  same,  his  right  to  weekly  pay- 
ments shall  be  suspended  until  such  examination  shall  have  taken  place,  and  no 
compensation  shall  be  payable  under  the  plan  during  such  period.  In  case  an  in- 
jured employee  shall  be  mentally  incompetent  at  the  time  when  any  right  or  privi- 
lege accrues  to  him  under  the  plan,  a  committee  or  guardian  of  the  incompetent 
appointed  pursuant  to  law  may,  on  behalf  of  such  incompetent,  claim  and  exercise 
any  such  right  or  privilege  with  the  same  force  and  e fleet  as  if  the  employee 
himself  had  been  competent  and  had  claimed  or  exercised  any  such  right  or 
privilege;  and  no  limitation  of  time  herein  provided  for  shall  run  so  long  as  said 
incompetent  employee  has  no  committee  or  guardian. 

§  208.  Settlement  of  disputes.  Any  question  of  law  or  fact  arising  in 
regard  to  the  application  of  the  plan  in  determining  the  compensation  payable 
thereunder  or  otherwise  shall  be  determined  either  by  agreement  or  by  arbitra- 
tion as  provided  in  the  code  of  civil  procedure,  or  by  an  action  at  law  as  herein 
provided.  In  case  the  employer  shall  be  in  default  in  any  of  his  obligations  to 
the  employe  under  the  plan,  the  injured  employee  or  his  committee  or  guardian, 
if  such  be  appointed,  or  his  executor  or  administrator,  may  then  bring  an  action 
to  recover  compensation  under  the  plan  in  any  court  having  jurisdiction  thereof 
as  on  a  written  contract.  Such  action  shall  be  conducted  in  the  same  manner 
as  an  action  at  law  for  the  recovery  of  damages  for  breach  of  a  written  con- 
tract, and  shall  for  all  purposes,  including  the  determination  of  jurisdiction,  be 
deemed  such  an  action.  The  judgment  in  such  action,  in  favor  of  the  plaintiff, 
shall  be  for  a  lump  sum  equal  to  the  amount  of  the  payments  then  due  and 
prospectively  due  under  the  plan.  In  such  action  by  an  executor  or  administra- 
tor the  judgment  may  provide  the  proportions  of  the  award  or  the  costs  to  be 
distributed  to  or  between  the  several  dependents.  If  such  determination  is  not 
made  it  shall  be  determined  by  the  surrogate's  court  by  which  such  executor 
or  administrator  is  appointed,  in  accordance  with  the  terms  of  this  article  on 
petition  of  any  party  on  such  notice  as  such  court  may   direct. 

§  209.  Preferential  claim;  not  assignable  or  subject  to  attacJiment;  attor- 
neys fee.  Any  person  entitled  to  weekly  payments  under  the  plan  against  any 
employer  shall  have  the  same  preferential  claim  therefor  against  the  assets  of 
the  employer  as  now  allowed  by  law  for  a  claim  by  such  person  against  such 
employer  for  unpaid  wages  or  personal  services.  Weekly  payments  due  under 
the  plan  shall  not  be  assignable  or  subject  to  attachment,  levy  or  execution.  No 
claim  of  an  attorney  for  any  contingent  interest  in  any  recovery  under  the  plan 
for  services  in  securing  such  recovery  shall  be  an  enforceable  lien  thereon,  unless 
the  amount  of  the  same  be  approved  in  writing  hy  a  justice  of  the  supreme  court, 
or  in  case  the  same  is  tried  in  any  court,  before  the  justice  presiding  at  such 
trial. 

S  210.  Cancellation  of  consent.  When  a  consent  to  tlie  phin  shall  have 
been  filed  in  the  office  of  the  county  clerk  as  herein  provided,  it  shall  he  binding 
upon  both  parties  thereto  as  long  as  the  relation  of  employer  and  employee 
exists  between  the  parties,  and  expire  at  the  end  f>f  sucli  eniplf)yment.  hut  it  may 
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at  any  time  be  canceled  on  sixty  days'  notice  in  writing  from  either  party  to  the 
other.  Such  notice  of  cancellation  shall  be  effective  only  if  served  personally 
or  sent  by  registered  letter  to  the  last  known  post-office  address  of  the  party 
to  whom  it  is  addressed,  but  no  notice  of  cancellation  shall  be  effective  as  to 
a  claim  for  injury  occurring  previous  thereto. 

§  211.  Reports  of  compensation  plan.  Each  employer  who  shall  sign  with 
any  employee  a  consent  to  the  plan  shall,'  within  thirty  days  thereafter,  file 
with  the  commissioner  of  labor  a  statement  thereof,  signed  by  such  employer, 
which  shall  show  (a)  the  name  of  the  employer  and  his  post-office  address,  (b) 
the  name  of  the  employee  and  his  last  known  post-office  address,  (c)  the  date 
of  and  office  where  the  original  consent  is  filed,  (d)  the  weekly  wage  of  the 
employee  at  the  time  the  consent  is  signed;  unless  such  statement  is  duly  filed, 
such  consent  of  the  employee  shall  not  be  a  bar  to  any  proceeding  at  law  com- 
menced by  the   employee  against  the  employer. 

§  212.  Reports  of  employer.  Each  employer  of  labor  in  this  state  who  shall 
have  entered  into  the  plan  with  any  employee  shall,  on  or  before  the  first  day 
of  January,  nineteen  hundred  and  eleven,  and  thereafter  and  at  such  times  as 
may  be  required  by  the  commissioner  of  lahc.r,  make  a  report  to  such  commis- 
sioner of  all  amounts,  if  any,  paid  by  him  under  sixh  plan  to  injured  employees, 
stating  the  name  of  such  employees,  and  showing  separately  the  amounts  paid 
under  agreement  with  the  employees,  and  tl:e  an^ounts  paid  after  proceedings 
at  law,  and  the  proceedings  at  law  under  the  plan  then  pending.  Such  reports 
shall  be  verified  by  the  employer  or  a  duly  authorized  agent  in  the  same  manner 
as  affidavits. 

§  4.    This   act  shall  take   effect   September  one,   nineteen   hundred   and   ten. 

State  of  New  York,  > 

Office  of  the  Secretary  of  State,     i  ^^-' 

I  have  compared  the  preceding  with  the  original  law  on  file  in  this  office, 
and  do  hereby  certify  that  the  same  is  a  correct  transcript  therefrom  and  of  the 
whole  of  '^aid  original  law. 

Samuel  S.  Koenig. 

Secretary  of  State. 
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LAWS  OF  NEW  YORK.  — BY  AUTHORITY. 

Chap.  674. 

AX    ACT    to   amend   the   lal)or    law,    in    relation    to    workmen's    compensation    in 

certain  dangerous  employments. 

Became  a  law  June  "Jo,   1010,  with  the  approval  of  the  Governor.     Passed,  three- 
fifths   being  present. 

The  People  of  the  State  of  Neiv  York,  represented  in  Senate  and  Assembly, 
do  enact  as  folloii's: 

Section  1.  Chapter  thirty-six  of  tlie  laws  of  nineteen  hundred  and  nine, 
cntitlc'l  "An  act  relatinc:  to  labor,  constitntinc:  chapter  thirty-one  of  the  consoli- 
dated lavs,"  is  hereby  amended  by  i'lscrtinu  therein  a  new  article,  to  be  article 
fourteen-a  tliereof,  to  read  as  follows  : 
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ARTICLE  14-a. 
Workmen's  Compensation  in  Certain  Dangerous  Employments. 

Section  215.    Application  of  article. 

216.  Definitions. 

217.  Basis  of  liability. 

218.  Rights  of  action  not  affected. 

219.  Notice  of  accident. 
219-a.    Scale  of  compensation. 
219-b.     Medical  examinations. 
219-c.    Incompetency  of  workman. 
219-d.    Settlement  of  disputes. 
219-e.    Preferences  and  exemptions. 
219-f.    Attorneys'  liens. 

219-g.    Liability  of  principal  contractors. 

§  215.  /Application  of  article.  This  article  shall  apply  only  to  workmen 
engaged  in  manual  or  mechanical  labor  in  the  following  employments,  each  of 
which  is  hereby  determined  to  be  especially  dangerous,  in  which  from  the  nature, 
conditions  or  means  of  prosecution  of  the  work  therein,  extraordinary  risks  to 
the  life  and  limb  of  workmen  engaged  therein  are  inherent,  necessary  or  sub- 
stantially unavoidable,  and  as  to  each  of  which  employments  it  is  deemed  necessary 
to  establish  a  new  system  of  compensation   for  accidents  to  workmen. 

1.  The  erection  or  demolition  of  any  bridge  or  building  in  which  there  is, 
or  in  which  the  plans  and  specifications  require,  iron  or  steel  frame  work. 

2.  The  operation  of  elevators,  elevating  machines  or  derricks  or  hoisting 
apparatus  used  within  or  on  the  outside  of  any  bridge  or  building  for  the  con- 
veying of  materials  in  connection  with  the  erection  or  demolition  of  such  bridge 
or  building. 

3.  Work  on  scaffolds  of  any  kind  elevated  twenty  feet  or  more  above  the 
ground,  water,  or  floor  beneath  in  the  erection,  .construction,  painting,  alteration 
or  repair  of  buildings,  bridges  or  structures. 

4.  Construction,  operation,  alteration  or  repair  of  wires,  cables,  switch- 
boards or  apparatus  charged  with  electric  currents. 

5.  All  work  necessitating  dangerous  proximity  to  gunpowder,  blasting  pow- 
der, dynamite  or  any  other  explosives,  where  the  same  are  used  as  instrumen- 
talities of  the  industry. 

6.  The  operation  on  steam  railroads  of  locomotives,  engines,  trains,  motors  . 
or  cars  propelled  by  gravity  or  steam,  electricity  or  other  mechanical  power,  or 
the  construction   or  repair  of  steam  railroad  tracks  and   road  beds  over  which 
sucb  locomotives,  engines,  trains,  motors  or  cars  are  operated. 

7.  The  construction  of  tunnels  and  subways. 
S.    All  work  carried  on  under  compressed  air. 

§  216.  Definitions.  The  words,  "employer,"  "workman"  and  "en\ployraent/' 
or  their  plurals,  used  in  this  article,  shall  be  construed  to  apply  to  all  the  employ- 
ments above   described. 

§  217.  Basis  of  liability.  If,  in  the  course  of  any  of  the  employments  above 
deacribcd,  personal  injury  by  accident  arising  out  of  and  in  the  course  of  the 
employment  after  thfs  article  takes  effect  is  caused  to  any  workman  employed 
therein,  in  whole  or  in  part,  or  the  damage  or  injury  caused  thereby  is  in  whole 
or  part  contributed  to  by 

a.  A  necessary  risk  or  danger  of  the  employment  or  one  inherent  in  the 
nature  thereof;  or 
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b.  Failure  of  the  employer  of  such  workman  or  any  of  his  or  its  officers, 
agents  or  employees  to  exercise  due  care,  or  to  comply  with  any  law  affecting 
such  employment;  then  such  employer  shall,  subject  as  hereinafter  mentioned,  be 
liable  to  pay  compensation  at  the  rates  set  out  in  section  two  hundred  and  nine- 
teen-a  of  this  title :  provided  that  the  employer  shall  not  be  liable  in  respect  of 
any  injury  which  does  not  disable  the  workman  for  a  period  of  at  least  two 
weeks  from  earning  full  wages  at  the  work  at  which  he  was  employed,  and  pro- 
vided that  the  employer  shall  not  be  liable  in  respect  of  any  injury  to  the  work- 
man which  is  caiiscd  in  whole  or  in  part  by  the  serious  and  willful  misconduct 
xyi  the  workman. 

§  218.  Rights  of  action  not  affected.  The  right  of  action  for  damages 
caused  by  any  such  injury,  at  common  law  or  under  any  statute  in  force  on 
January  one,  nineteen  hundred  and  ten,  shall  not  be  aflfected  by  this  article,  and 
every  existing  right  of  action  for  negligence  or  to  recover  damages  for  injuries 
resulting  in  death  is  continued,  and  nothing  in  this  article  shall  be  construed  as 
limiting  such  right  of  action,  but  in  case  the  injured  workman,  or  in  event  of 
his  death  his  executor  or  administrator,  shall  avail  himself  of  this  article,  either 
"by  accepting  any  compensation  hereunder  in  accordance  with  section  two  hun- 
dred and  nineteen-a  hereof  or  by  beginning  proceedings  therefor  in  any  manner 
on  account  of  any  such  injury,  he  shall  be  barred  from  recovery  in  and  deemed 
thereby  to  have  released  every  other  action  at  common  law  or  under  any  other 
statute  on  account  of  the  same  injury  after  this  article  takes  effect.  In  case 
after  such  injury  the  workman,  or  in  the  event  of  his  death  his  executor  or 
administrator,  shall  commence  any  action  at  common  law  or  under  any  statute 
other  than  this  article  against  the  employer  therefor  he  shall  be  barred  from 
all  benefit  of  this  article  in   regard  thereto. 

§  219.  Notice  of  accident.  No  proceedings  for  compensation  under  this 
article  shall  be  maintained  unless  notice  of  the  accident  as  hereinafter  provided 
has  been  given  to  the  employer  as  soon  as  practicable  after  the  happening  there- 
of and  before  the  workman  has  voluntarily  left  the  employment  in  which  he  was 
injured,  and  during  such  disability,  but  no  want  or  defect  or  inaccuracy  of  a 
notice  shall  be  a  bar  to  the  maintenance  of  proceedings  unless  the  employer  proves 
that  he  is  prejudiced  by  such  want,  defect  or  inaccuracy.  Notice  of  the  accident 
shall  state  the  name  and  address  of  the  workman  injured,  the  date  and  place  of 
the  accident,  and  in  simple  language  the  physical  cause  thereof,  if  known.  The 
notice  may  be  served  personally  or  by  sending  it  by  mail  in  a  registered  letter 
addressed  to  the  employer  at  his  last  known  residence  or  place  of  business. 

§  219-a.  Scale  of  compensation.  The  amount  of  compensation  shall  be  in 
-case  death   results   from  injury: 

a.  If  the  workman  leaves  a  widow  or  next  of  kin  at  the  time  of  his  death 
wholly  dependent  on  his  earnings,  a  sum  equal  to  twelve  hundred  times  the  daily 
earnings  of  such  workman  at  the  rate  at  which  he  was  being  paid  by  such  em- 
ployer at  the  time  of  the  injury  subject  as  hereinafter  provided,  and  in  no  event 
more  than  three  thousand  dollars.  Any  weekly  payments  made  under  this  article 
shall  be  deducted  in  ascertaining  such  amount. 

b.  If  such  widow  or  next  of  kin  at  the  time  of  his  death  are  in  part  only 
dependent  upon  his  earnings,  such  proportionate  sum  not  exceeding  that  pro- 
vided in  subdivision  a  as  may  be  determined  according  to  the  injury  to  such  de- 
pendents. 

c.  If  he  leaves  no  dependents,  the  reasonable  expenses  of  his  medical  at- 
tendance and  burial,   not  exceeding  one  hundred  dollars. 

Whatever  sum  may  be  determined  to  be  payable  under  this  article  in  case 
of  death  of  the  injured  workman  shall  be  paid  to  his  legal  representative  for  the 
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benefit  of  such  dependents,  or  if  he  leaves  no  such  dependents,  for  tlie  benefit 
of  the  persons  to  whom  the  expenses  of  medical  attendance  and  burial  are  due. 

2.  Where  total  or  partial  incapacity  for  work  at  any  gainful  employment 
results  to  the  workman  from  the  injury,  a  weekly  payment  commencing  at  the 
end  of  the  second  week  after  the  injury  and  continuing  during  such  incapacity, 
subject  as  herein  provided,  equal  to  fifty  percentum  of  his  average  weekly  earn- 
ings when  at  work  on  full  time  during  the  preceding  year  during  which  he  shall 
have  been  in  the  employment  of  the  same  employer,  or  if  he  shall  have  been  in 
the  employment  of  the  same  employer  for  less  than  a  year,  then  a  weekly  pay- 
ment of  not  exceeding  three  times  the  average  daily  earnings  on  full  time  for 
such  less  period.  In  fixing  the  amount  of  the  weekly  payment,  regard  shall  be 
had  to  the  difference  between  the  amount  of  the  average  earnings  of  the  work- 
man before  the  accident  and  the  average  amount  he  is  able  to  earn  thereafter 
as  wages  in  the  same  employment  or  otherwise.  In  fixing  the  amount  of  the 
weekly  payment,  regard  shall  be  had  to  any  payment,  allowance  or  benefit  which 
the  workman  may  have  received  from  the  employer  during  the  period  of  his  in- 
capacity, and  in  the  case  of  partial  incapacity  the  weekly  payment  shall  in  no 
case  exceed  the  difference  between  the  amount  of  the  average  weekly  earnings 
of  the  workman  before  the  accident  and  the  average  weekly  amount  which  he  is 
earning  or  is  able  to  earn  in  the  same  employment  or  otherwise  after  the  acci- 
dent, but  shall  amount  to  one-half  of  such  difference.  In  no  event  shall  any 
compensation  paid  under  this  article  exceed  the  damage  suffered,  nor  shall  any 
weekly  payment  payable  under  this  article  in  any  event  exceed  ten  dollars  a 
week  or   extend  over  more  than  eight  years  from  the  date  of  the  accident. 

§  219-b.  Medical  examinations.  Any  workman  entitled  to  receive  weekly 
payments  under  this  article  is  required,  if  requested  by  the  employer,  to  submit 
himself  for  examination  by  a  duly  qualified  medical  practitioner  or  surgeon  pro- 
vided and  paid  for  by  the  employer,  at  a  time  and  place  reasonably  convenient 
for  the  workman,  within  three  weeks  after  the  injury,  and  thereafter  at  intervals 
not  oftener  than  once  in  six  weeks.  If  the  workman  refuses  to  submit  to  such 
examination,  or  obstructs  the  same,  his  right  to  weekly  payments  shall  be  sus- 
pended until  such  examination  has  taken  place,  and  no  compensation  shall  be 
payable  during  or  for  account  of  such  period; 

§  219-c.  Incompetency  of  tvorkman.  In  case  an  injured  workman  shall  be 
mentally  incompetent  at  the  time  when  any  right  or  privilege  accrues  to  him 
under  this  article,  a  committee  or  guardian  of  the  incompetent  appointed  pursuant 
to  the  law  may,  on  behalf  of  such  incompetent,  claim  and  exercise  any  such  right 
or  privilege  with  the  same  force  and  effect  as  if  the  workman  himself  had  been 
competent  and  had  claimed  or  exercised  any  such  right  or  privilege;  and  no 
limitation  of  time  in  this  article  provided  for  shall  run  so  long  as  said  incom- 
petent workman  has  no  committee  or  guardian. 

§  219-d.  Settlement  of  disputes.  Any  question  which  may  arise  under  this 
act  shall  be  determined  either  by  agreement  or  by  arbitration  as  provided  in  the 
code  of  civil  procedure  or  by  an  action  at  law  as  herein  provided.  In  case  the 
employer  fail  to  make  compensation  as  herein  provided,  the  injured  workman, 
or  his  committee  or  guardian,  if  such  be  appointed,  or  his  executor  or  admin- 
istrator, may  then  bring  an  action  to  recover  compensation  under  this  article  in 
any  court  having  jurisdiction  thereof,  or  in  any  court  which  would  liave  had 
jurisdiction  of  an  action  for  recovery  of  damages  for  negligence  for  the  same 
injury  between  the  same  parties.  This  article  however  shall  not  be  construed 
as  extending  the  jurisdiction  of  any  such  court  to  award  judc^ment  for  an  amount 
g^reater  than  now  allowed  by  law.  Such  action  shall  be  conducted  in  tlie  same 
manner  as  actions  at  law  for  the  recovery  of  damages  for  negligence.  The  judg- 
ment in  such  action  if  in   favor  of  the  plaintiff  shall  be   for  a  sum  equal  to  the 
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amount  of  payments  then  due  and  prospectively  due  under  this  article.  Such 
action  must  be  commenced  within  six  months  after  the  happening  of  the  accident 
or  in  case  of  the  death  of  the  workman  by  such  accident  within  six  months  after 
the  appointment  of  his  legal  representative  in  this  state,  or  in  the  event  of  his 
physical  incapacity,  within  six  months  after  the  removal  thereof,  or  in  the  event 
of  weekly  .payments  by  the  employer  hereunder,  within  six  months  after  such 
payments  have  ceased.  In  such  action  by  an  executor  or  administrator  the  judg- 
ment may  provide  the  proportions  of  the  award  or  the  costs  to  be  distributed  to 
or  between  the  several  dependents.  If  such  determination  is  not  made  it  shall 
be  determined  by  the  surrogate's  court,  in  which  such  executor  or  administrator 
is  appointed,  in  accordance  with  this  article,  on  petition  of  any  party  interested 
on  such  notice  as  such  court  may  direct. 

§  219-e.  Preferences  and  exemptions.  Any  person  entitled  to  weekly  pay- 
ments under  this  article  against  any  employer  shall  have  the  same  preferential 
claim  therefor  against  the  assets  of  the  employer  as  allowed  by  law  for  a  claim 
by  such  person  against  such  employer  for  unpaid  wages  or  personal  services. 
Weekly  payments  due  under  this  article  shall  not  be  assignable  or  subject  to 
levy,  execution  or  attachment. 

§  219-f.  Attorneys'  liens.  Xo  claim  of  an  attorney-at-law  for  any  contin- 
gent interest  in  any  recovery  under  this  article  for  services  in  securing  such  re- 
covery or  for  disbursements  shall  be  an  enforceable  lien  on  such  recover^-,  unless 
the  amount  of  the  same  be  approved  in  writing  by  a  justice  of  the  supreme  court, 
or  in  case  the  same  be  tried  in  any  court,  by  the  justice  presiding  at  such  trial. 

§  219-g.  Liability  of  principal  contractors.  If  an  employer  who  shall  be 
the  principal  enters  into  a  contract  witli  an  independent  contractor  to  do  part 
of  such  employer's  work,  or  if  such  coTUractor  enters  into  a  contract  with  a  sub- 
contractor to  do  all  or  any  part  of  the  work  comprised  in  such  contractor's  con- 
tract with  the  employer,  the  said  principal  shall  be  liable  to  pay  to  any  workman 
employed  in  the  execution  of  the  work  any  compensation  under  this  article  which 
he  would  have  been  liable  to  pay  if  that  workman  had  been  immediately  em- 
ployed by  him ;  and  wliere  compensation  is  claimed  from  or  proceedings  are 
taken  against  the  principal  then,  in  the  api)lication  of  this  article,  references  to 
the  principal  shall  be  substituted  for  references  to  the  employer,  except  that  the 
amount  of  compensation  shall  be  calculated  with  reference  to  the  earnings  of 
the  workman  under  the  contractor  or  employer  by  whom  he  is  immediately  em- 
ployed. Where  such  principal  is  liable  to  pay  co-npensation  he  shall  be  entitled 
to  be  indemnified  by  any  person  who  would  have  been  liable  to  pay  compensation 
to  the  workman  independently  of  this  section.  Nothing  in  this  section  shall  be 
construed  as  prevenlnig  a  workman  from  recovering  compensation  under  this 
article  from  the  contractor  or  subcontractor,  instead  of  the  principal ;  nor  shall 
this  section  apply  in  any  case  where  the  accident  shall  occur  elsewhere  than  on, 
or  in.  or  about  the  premises  on  which  the  principal  has  undertaken  to  execute 
the  work  or  which  are  otherwise  under  his  control  or  management. 

§  2.     This  act  shall  take   effect   September  first,   nineteen  hundred   and   ten. 

State  of  Kf.w  Yokk.  \  -.  • 

Office  of  the  Secretary  of  State,    i 

T  have  compared  the  preceding?  with  the  oriiiinal  law  on  file  in  this  office, 
and  do  hereby  certify  that  the  same  is  a  correct  transcript  therefrom  and  of  the 
whole  of  said  original  law. 

S.^MUEL    S.    KOENIG, 

Sccretaryi  of  State. 
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COMPENSATION  ACT  OF  MONTANA. 

State  of   Montana. 

ACCIDENT   AND  TOTAL  DISABILITY   INSURANCE  FOR  COAL 

MINERS. 


[Act  of   March   4,   1909.] 

Senate  Bill   No.   56. 

An  Act  to  create  a  State  Accident  Insurance,  and  Total  Permanent  Disability 
Fund,  for  coal  miners  and  employees  at  coal  washers  in  the  State  of 
Montana,  and  providing  for  the  maintenance  and  management  of  the  same; 
extending  and  defining  the  duties  of  the  State  Auditor;  and  fixing  penalties 
for  the  violation  of  the  provisions  of  this  Act. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  State  of  Montana: 

Section  121.  [Section  1.]  —  To  Whom  Act  Applies. — All  workmen,  laborers, 
and  employees  employed  in  and  around  any  coal  mines,  or  in  and  around  any 
coal  washers  in  which  coal  is  treated,  except  office  employees,  superintendents 
and  general  managers,  shall  be  insured  in  accordance  with  the  provisions  of  this 
Act,  against  accidents  occurring  in  the  course  of  their  occupations. 

Section  122.  [Section  2.]— How  Fund  Raised —To  Whom  Paid. ^ AW 
corporations,  partnerships,  associations  or  persons  engaged  in  the  business  of 
operating  any  coal  mine  or  coal  washers  in  the  State  of  Montana  shall  pay  to 
the  Auditor  of  the  State,  within  five  days  'after  the  monthly  wages  at  the  par- 
ticular mine  shall  have  been  paid,  one  cent  per  ton  on  the  tonnage  of  coal  mined 
and  shipped,  or  sold  locally,  or  having  been  mined  is  ready  for  shipment  or 
sale  during  the  month  for  which  the  wages  were  paid,  and  all  persons  mentioned 
in  Section  1  employed  in  and  about  coal  mines  shall  allow  to  be  deducted  from 
their  gross  monthly  earnings  one  percent  thereof,  the  deduction  to  be  made  by 
the  agent,  manager,  or  foreman  of  any  corporation,  association,  partnership,  per- 
son or  persons  engaged  in  the  business  of  operating  any  coal  mine  or  coal  washer, 
and  paid  to  the  State  Auditor  within  five  days  after  such  monthly  wages  have 
been  paid. 

Section  123.  [Section  3.] — Agents  to  Report  Tonnage  Mined  —  Contracts 
IVaiving  Effect  of  Act  Void.  —  The  agent,  manager,  foreman  or  accountant  of 
any  corporation,  partnership,  as.«5ociation,  person  or  persons  engaged  in  mining 
coal  in  Montana,  shall  on  or  before  the  fifth  day  succeeding  the  pay  day  at  his 
respective  mine,  make  a  report  under  oath  to  the  State  Auditor  as  to  the  tonnage 
mined  and  subject  to  the  payment  of  one  cent  per  ton  thereon ;  and  stating  the 
gross  earnings  subject  to  the  one  percent  deduction  as  provided  in  this  Act, 
accompanied  by  a  certified  check  in  full  for  the  amount  of  the  ta.x  provided  in 
Section  2  of  this  Act.  It  shall  be  unlawful  for  any  person,  employer,  employee, 
corporation,  partnership,  association  or  union  to  make  any  contract  waiving,  avoid- 
ing or  effecting  the  full  legal  eflFect  of  this  Act. 

Section  124.  [Section  4.] — Receipts  of  Funds  by  Auditor  —  Duties  —  Lia- 
bilities of  Sureties  of  State  Treasurer  —  InUrest,  —  It  is  hereby  made  the  duty  of 
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the  State  Auditor  to  receive  all  moneys  as  provided  for  in  this  Act,  and  to  send 
the  proper  acknowledgment  to  the  person  making  such  remittance.  The  Auditor 
shall  pay  all  moneys  so  received  by  him  to  the  State  Treasurer,  who  shall  keep 
such  sums  in  safe  custody  in  a  distinct  fund  to  be  known  as  the  Employers*  and 
Employees'  Co-operative  Insurance  and  Total  Permanent  Disability  Fund.  The 
State  Treasurer  must  invest  the  surplus  of  this  fund  in  safe  and  convertible 
State,  County  or  City  bonds  or  bonds  of  the  United  States.  All  interest  accru- 
ing from  such  investments  shall  be  accredited  to  this  insurance  fund.  The  bond 
of  the  State  Treasurer  shall  be  liable  for  such  funds,  and  it  shall  be  his  duty 
to  keep  accurate  accounts  of  the  receipts  and  disbursements  of  such  money. 

Section  125.  [Section  5.] — Payment  of  Death  Claims  —  To  Whom  —  Duty 
of  Auditor  —  Personal  Injuries  —  Ho7v  Compensation  Paid.  —  The  Auditor  of 
State  shall  keep  full  statistics  of  the  operation  of  this  function  of  his  depart- 
ment in  the  event  of  the  death  by  accident  of  an  employee  insured  under  this 
act,  who  shall  have  come  to  his  death  in  the  course  of  his  employment  and  by 
causes  arising  therein.  The  Auditor  of  State  upon  being  satisfied  by  adequate 
evidence  of  such  death  shall  issue  a  warrant  upon  the  State  Treasurer  to  per- 
sons dependent  upon  the  deceased,  these  warrants  to  issue  in  the  following 
order:  (1)  To  surviving  wife  and  child,  or  children,  in  equal  shares,  and  if 
neither  wife  or  child,  or  children  be  alive,  then,  (2)  to  surviving  parents  who  are 
depcKdent,  or  partially  so,  upon  the  deceased;  if  none,  then,  (3)  to  such  other 
relative  of  the  deceased  as  survive  him  and  are  dependent  upon  him,  in  the  sum 
of  Three  Thousand   ($3,000.00)   Dollars. 

A  workman  receiving  injuries  which  permanently  incapacitate  him  from  the 
performance  of  work  shall  receive  a  compensation  monthly,  not  to  exceed  One 
Dollar  ($1.00)  a  day  for  each  working  day.  Compensation  for  permanent  injury 
shall  not  be  allowed  u:itil  after  the  expiration  of  twelve  weeks  from  the  time 
such  injuries  were  sustained,  provided  that  the  medical  practitioner  examines  and 
pronounces  tlic  injury  as  being  permanent,  compensation  may  then  be  allowed 
from  commencement  of  disability.  The  Auditor  of  State,  however,  may,  when 
in  his  judgment  he  deems  it  advisable,  use  so  much  of  the  funds  as  is  necessary 
in  procuring  of  medical  practitioner,  for  the  purpose  of  examination  or  treat- 
ment under  this  Act,  for  such  injuries  as  herein  mentioned  compensation  shall 
continue  during  disability,  or  until  settlement  is  affected  as  provided  for  in  Sec- 
lion  9  of  this  Act.  Total  or  permanent  disability  shall  consist  of  the  loss  of 
both  legs  or  both 'arms,  the  total  loss  of  eyesight  or  paralysis,  or  other  conditions 
incapacitating  him  from  work,  caused  by  accident,  or  injuries  received  during 
employment  as  specified  by  this  Act ;  provided,  that  if  death,  as  a  result  of  the 
injury,  ensues  at  a  period  not  longer  than  one  year  from  date  of  accident  the 
sum  of  Three  Thousand  Dollars  ($3,000.00)  shall  be  paid  the  deceased  workman's 
dependents  as  hereinbefore  provided.  The  representatives  of  a  foreigner,  except 
the  widow  or  dependent  children,  who  were  not  living  within  the  country  at  the 
time  of  the  accident,  shall  have  no  claim  for  the  compensation  provided  for  in 
this  Act.  Such  foreign  person  shall  file  their  foreign  address,  if  married,  with 
the  officer  of  their  employer  with  whom  they  are  employed  and  duplicate  thereof 
with  the  State  Auditor,  giving  their  wife's  name  and  dependent  children,  and 
such  other  identification  as  may  be  required  by  the  Auditor  of  State.  Loss  of 
any  limb,  or  eye,  caused  by  accident  to  a  workman  while  employed  as  provided 
for  in  this  Act,  shall  be  compensated  for  in  the  sum  of  One  Thousand  ($1,000.00) 
Dollars,  provided,  that  in  the  event  there  shall  be  no  funds  available  in  the  fund 
to  pay  the  Auditor's  warrant  when  drawn  the  same  shall  draw  interest  out  of 
the  fund  at  the  rate  of  ten  per  cent  per  annum  until  such  warrant  is  called  for 
payment  by  the  Treasurer  which  shall  be  as  soon  as  the  fund  is  sufficient  to  pay 
the  same  with  its  interest  then  due. 
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Section  126.  [Section  6.] — Monthly  Payments  —  Applications  For.  —  Where 
a  workman  is  entitled  to  monthly  payments  under  this  Act,  he  shall  file  with  the 
Auditor  of  State  his  application  for  such,  together  with  a  certificate  from  tly? 
County  physician  of  the  County  wherein  he  resides,  attested  before  a  Notary 
Public. 

Section  127.  [Section  7.] — FranduUnt  Claims  —  Duty  of  Auditor.  —  If  any 
person  or  persons,  company  or  corporation  who  is  then  paying  into  this  insur- 
ance fund  shall  believe  that  any  person  or  persons  are  obtaining,  or  have  made 
application  to  obtain  benefits  hereunder  improperly  or  fraudulently,  and  shall  file 
his  written  request  that  such  person's  claim  be  investigated,  the  State  Auditor 
must  upon  the  receipt  of  such  request,  request  the  Secretary  of  the  State  Board 
of  Health  to  make  an  examination  for  the  purpose  of  this  Act  and  his  certificate 
as  to  the  condition  of  the  person  or  persons  with  reference  to  their  rights  to 
benefit  under  this  Act  shall  be  conclusive  evidence  as  to  his. condition. 

Section  128.  [Section  8.] — Claimant  Refusing  to  Submit  to  Examination  — 
Effect.  —  If  the  workman  refuses  to  submit  himself  to  such  examination,  or  in 
any  way  obstructs  the  same,  his  right  to  compensation  under  this  .Act  shall  be 
suspended  until"  such  examination  takes  place,  and  shall  absolutely  cease  unless 
he  submits  himself  for  an  examination  within  one  month  after  being  required 
to  do  so. 

Section  120.  [Section  9.] — Monthly  Payments  —  Redemption  by  Lump  Sum 
—  Amount.  —  Where  any  monthly  payment  has  been  made  to  a  workman  for 
any  period  whatever,  the  liability  under  this  Act,  may  on  the  application  by,  or 
on  behalf  of  the  workman,  be  redeemed  by  the  payment  of  a  lump  sum,  which 
in  no  instance  shall  be  in  excess  of  the  amount  specified  as  death  indemnity, 
and  all  monthly  payments  made  prior  shall  be  deducted  from  such  settlement. 

Section  130.  [Section  10.] — Annual  Report  of  Auditor  —  Plenary  Power 
to  Adjust  Claims.  —  The  Auditor  of  State  shall  report  in  January  of  each  year 
to  the  Governor  of  the  experience  and  business  of  this  function  of  his  depart- 
ment, and  shall  have  plenary  power  to  determine  all  disputed  cases  which  may 
arise  in  its  administration  not  herein  provided  for,  and  to  recommend^  in  his 
report  the  rates  or  premiums  necessary  in  order  to  preserve  such  fund,  and  shall 
order  paid  such  indemnification  as  herein  provided.  He  shall  have  power  to 
define  the  insurance  provisions  of  this  Act  by  regulations  not  inconsistent  there- 
with and  shall  prescribe  the  character  of  the  monthly  or  other  reports  required 
of  the  parties  liable  hereunder  and  the  character  of  the  proofs  of  deaths,  or  to 
total  permanent  disability,  and  shall  have  power  to  make  all  other  orders  and 
rules  necessary  to  carry  out  the  true  intent  of  this  Act. 

Section  131.  [Section  11.] — Release  of  Employer  —  Benefits  Exempted  — 
Suit  —  Forfeiture  of  Benefits.  —  No  money  paid  or  payable  in  respect  of  insur- 
ance or  monthly  compensation  under  this  Act  shall  be  capable  of  being  assigned, 
charged,  taken  into  execution  or  attached,  nor  shall  the  same  pass  to  any  other 
person  by  operation  of  law;  and  the  acceptance  of  pecuniary  benefit  under  the 
provisions  of  this  Act  shall  operate  to  release  the  person  or  persons,  corpora- 
tions, partnerships,  or  associations  causing  such  injuries  or  death  for  which 
benefits  are  so  claimed,  who  shall  have  paid  the  assessment  provided  in  Section 
2  of  this  Act,  and  also  the  employer,  officers  and  agents  thereof  from  all  liability 
and  claim  arising  from  such  injuries  or  death.  The  commencement  of  a  suit  to 
recover  for  such  injuries  or  death  shall  operate  as  a  forfeiture  of  the  right  to 
benefit  under  this  Act. 

Section  132.  [Section  12.]  —  Violations  of  Provisions  of  Act  —  Penalties. — 
A  manager,  agent,  foreman,  accountant,  person  or  persons  who  represent  any 
corporation,  partnership,  association,  person  or  persons,  engaged  in  the  mining 
or  managing  of  any  coal  mines  or  coal  washers  in  Montana,  or  person  or  persons 
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liable  for  the  payments  herein  provided  for  who  shall  violate  the  intent  of  this 
Act  by  inaccurate  reports  of  tonnage  of  coal  produced  by  them,  or  the  earnings 
of  employees  in  their  employ  or  who  in  any  manner  hinders  or  obstructs  the 
Auditor  of  State  in  ascertaining  facts  bearing  upon  any  case  provided  for  in 
this  Act  or  who  may  refuse  correctly  to  make  out  such  reports  as  are  required 
by  this  Act,  or  as  requested  by  the  Auditor  of  State,  or  submit  to  its  provisions, 
when  liable  therefore,  or  who  shall  fraudulently  obtain  benefits  hereunder  shall 
be  fined  for  each  offense  the  sum  of  not  less  than  One  Hundred  ($100.00)  Dollars 
nor  more  than  Five  Hundred  ($500.00)  Dollars  and  imprisonment  in  the  County 
jail  for  a  period  of  not  less  than  one  month  nor  more  than  six  months,  or  by 
both  such  fine  and  imprisonment.  The  proceeds  of  all  fines  shall  be  forwarded 
to  the  State  Treasurer  and  by  him  credited  to  the  Insurance  Fund. 

Section  133.  [Section  13.]— Act  Takes  Effect— When. --This  Act  to  be  in 
full  force  and  effect  from  and  after  the  first  day  of  October  nineteen  hundred 
and  ten,  benefits  to  commence  four  months  thereafter.  (Approved  March  4, 
1909.) 
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EXCERPTS   FROM    REPORT   OF   THE    EMPLOYERS'   LIABILITY    COM- 
MISSION OF  THE  STATE  OF  ILLINOIS. 

September  15,   1910.     Pages   11-14,   17-30,  35-38. 

Employers'  Liability  Insurance.* 

"Much  valuable  data  might  have  been  obtained  from  the  vaHous  Employ- 
ers' Liability  Insurance  Companies  had  the  Commission  the  time  to  go  uito  so 
complicated  a  matter.  Willing  responses  were  made  to  inquiries,  but  variation 
in  the  method  of  tabulating  the  tigurcs  made  it  practically  impossible  to  compile 
them  and   avoid   misleading  conclusion. 

Classified  data  from  a  number  of  companies,  covering  a  period  of  six 
years  (1900  to  1905  inclusive)  indicate  that  of  premiums  paid,  .about  42  per  cent 
was  expended  for  medical  attendance  and  indemnity;  about  10  per  cent  for  legal 
expenses  and  attorney  fees;  and  about  10  per  cent  for  investigations  and  claim 
expenses,  leaving  about  38  per  cent  for  expenses  of  administration,  cost  of  se- 
curing business  and  profit.  Since,  in  case  an  attorney  for  the  plaintiff  is  em- 
ployed, he  usually  received  one-third  and  frequently  one-half  of  the  amount 
recovered.  It  is  probable  that  out  of  every  dollar  at  present  paid  by  the  em- 
ployer for  liability  insurance,  cnly  ;ihout  2o  cents  ever  rcricl.es  the  person  injured 
or  his  dependents. 

W'hetl  er  cr  not  tl  e  bu.sincss  of  the  liability  comp.niies  is  unduly  costly  or 
unduly  in.l.ialJc,  it  is  ;ii)[)arcnt  that  the  larjj^er  part  of  the  waste  revealed  by 
these  I'gures  is  inherent  und^r  the  existing  system,  whether  liability  insurance 
is  obtained  by  the  employer  or  not.  So  long  as  indemnity  for  injury  depends 
upon  the  question  of  fault,  and  the  amount  to  be  recovered  is  left  uncertain, 
litigation,  expensive  to  both  plaintiff  and  defendant,  cannf)t  be  avoided,  and  this 
waste  must  continue,  whether  or  not  the  liability  laws  are  changed  or  remain 
as  they  are. 

Xor  docs  the  person  injured  get  this  25  per  cent  of  what  the  employers 
pay  promptly,  when  he  most  needs  it.  Returns  of  all  liability  companies  doing 
business  in  Illinois,  covering  a  period  of  ten  years,  tabulated  by  the  State  De- 
partment of  Insurance,  show  that  of  the  total  indemnity  paid  on  behalf  of  ac- 
cidents occtirring  during  the  first  year  of  the  series,  16  per  cent  was  paid  during 
that  year,  27  per  cent  the  second  year,  20  per  cent  the  third  year,  14  per  cent 
the  fourth  year,  and  the  remaining  13  per  cent  during  the  six  succeeding  years. 
Can   anything  good  be  said  in  support  of  a  system  as  impotent  as  this? 

Insurance  is  desirable  both  for  the  employer  and  the  injured  employe,  lest 
a  serious  accident  bankrupt  the  former  and  deprive  the  latter  of  indemnity. 
And  if  general  compensation  for  industrial  accidents  is  provided  by  statute,  in- 
surance will  become  even  more  necessary.  Indeed,  were  the  subject  not  so  com- 
plex and  the  time  allotted  so  short,  the  Commission  would  probably  be  <lisposed 
to  make  compulsory  insurance  an  integral  part  of  any  scheme  for  general  com- 
pensation.    However,  that  feature  could  better  be  added  later  as  occasion   arose. 


*  Three  railroad  men  received  compensation,  both  "in"  and  "out"  of  court. 
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Summary  614  Cases  of  Fatal  Accidents. 


Industry. 


Railroad   Trades 

R.  R.  Laborers 

Electric  R.  R.  Trades. 

Electric  R.  R.  La- 
borers     

Building   Trades 

Building  Trades 
Laborers    

Miners    

Steel  Workers   

Miscellaneous  Trades. 

Teamsters 

Packing  House  Em- 
ployes     

Laborers    

Unclassified    
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A  general  compensation  act  would  tend,  of  course,  greatly  to  reduce  liti- 
gation. That  in  turn,  would  tend  to  reduce  the  cost  of  insurance.  And  the 
cost  would  be  still  further  reduced  by  the  increased  demand  for  insurance  which 
would  lessen  the  cost  of  securing  new  business  and  of  administration.  Indeed, 
commissions  to  agents  have  been  already  sharply  reduced  since  the  passage  of 
the  New  York  law  during  the  present  year. 

With  greater  certainty  as  to  indemnity  the  cost  can  be  Bi<>re  accurately 
measured  and  the  element  of  tincss  reduced,  so  that  a  large  apparent  margin 
of  profit  would  tend  to  disappear.  Doubtless  the  enactment  of  a  general  com- 
pensation measure  in  Illinois  would  result  in  the  organizing  of  a  Mutual  Liability 
Companies  in  various  industries,  in  order  to  secure  average  results  to  its  policy 
holders  at  cost,  which  would  preserve  all  the  money  paid  for  premiums  to  the 
people  of  the  State.  Moreover,  liability  for  all  accidents  would  make  th.c  insur- 
ance companies  (old  line  and  mutual  alike)  increasingK'  active  in  accident  pre- 
vention, while  careful  and  law-abiding  employers,  members  of  mutual  companies, 
wt)uld  exert  themselves  to  see  that  they  were  not  taxed  for  the  carelessness 
and    neglect   of  their   fellow   employers. 


Gp:neral   Inquiries. 

Full  and  complete  reports  covering  614  fatal  cases  were  secured  liy  in- 
vestigators of  the  Commission.  The  facts  disclosed  were  extraordinary.  The 
Commission  found  that  of  the  entire  614  cases,  only  twenty-four  had  resulted 
in  a  successful  settlement  in  court  and  204  were  without  any  settlement,  either 
in   or   out   of   court.     The   popular   notion   that  the   workingman,   or   his    family, 
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in    the    event    of    his   death,   has  a   chance   to   secure   comfortable   damages,   was 
utterly   refuted   by   an   examination  of  the   facts. 

The    following  table  gives   a  brief   summary   of   the   situation   as  the   Com- 
mission   found   it   (see  also  table,  p.  2  and  31). 
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Three  cases  show  a  dual  recovery,  both  in  and  out  of  court. 

The  Commission  Further  Found. 

That  the  average  compensation  paid  out  of  court  for  the  death  of  a  skilled 
railway  employe  was  $1,457.  Cases  settled  out  of  court  had  an  average  award  of 
$2,078.     More  than  twelve  per  cent  of  the  cases  recovered  nothing  whatever. 

That  the  average  settlement  out  of  court  for  the  death  of  a  railway  laborer 
amounted  to  |936.  The  few  cases  that  were  settled  in  court  were  probably  not 
representative.     At  all  events  their  average  was  extremly   low — $245. 

That  the  average  death  settlement,  out  of  court,  in  the  skilled  building 
trades  was  $932.  The  only  successful  court  settlement  which  the  Commission 
found,  netted  $200.  Almost  50  per  cent  of  the  entire  number  of  building  trades 
cases  investigated  by  the  Commission  recovered  nothing  whatever. 

That  the  average  settlement  out  of  court  for  the  death  of  a  miner  was 
$294,  and  ten  successful  court  cases  which  we  found  averaged  $1,021.  But  more 
than  60  per  cent  of  the  cases  had  no  settlement,  either  in  or  out   of  court. 

That  in  the  nineteen  teamsters'  cases  which  came  under  the  investigation 
of  the  Commission,  not  a  single  one  showed  a  settlement  of  any  sort,  and  in 
only  seven   of  the  nineteen  were  there   suits  pending. 

That  the  families  of  steel  workers  recovered  thrnugli  out  of  court  settle- 
ments, an  average  compensation  of  $1,254.  The  Commission  found  no  successful 
court   cases. 

But  this  outline,  convenient   for  certain  purposes,   scarcely  hints  at  tlie   sit- 
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nation  which  the  Commission  found.  It  gives  no  idea  of  the  suffering  and  hard- 
ship which  our  investigations  disclosed;  it  tells  nothing  of  the  long  and  tedious 
fights,  of  the  inequitable  verdicts,  and  delays  and  uncertainties  of  the  law;  it 
scarcely  suggests  the  unequal  character  of  the  struggle  between  the  claim  agents 
and  the  families  of  the  deceased  bread  winner.  But  almost  every  individual  case 
reflected  some  aspect  or  other  of  this  sort,  driving  home  to  the  members  of  the 
Commission  the  conviction  that  the  present  system  was  unjust,  haphazard,  in- 
adequate, and  wasteful,  the  cause  of  enormous  suffering,  of  much  disrespect  for 
iaw   and   of  a   badly   distributed   burden  upon   society.* 

PROPOSED  LAW. 

Of  a  Workmen's  Compensation  Bill  Under  Consideration  by  the  Commission, 

THE  Main  Purposes  of  Which  Shall  Be: 

(1)  To  provide  compensation  for  losses  by  reason  of  industrial  accidents, 
resulting  in  death  or  incapacity  to  employes,  regardless  of  any  question  of  negli- 
gence or  fault,  except  in  cases  of  serious  or  wilful   misconduct  of  the  employe, 

(2)  To  make  the  law  compulsory  in  form,  but  elective  in  fact,  providing 
in  the  first  instance  that  the  employer  shall  pay  the  compensation,  according  to 
the  scale  set  forth  in  the  act,  but  reserving  to  both  employer  and  employe  their 
common  law  remedies,  including  trial  by  jury,  providing,  however,  as  to  the 
employer  that  if  he  refuses  to  pay  the  compensation  according  to  the  scale  pro- 
vided, and  force  the  employe  to  his  action  at  the  common  law,  he  shall  not 
escape  liability  by  reason  of  either  (1)  the  fellow-servant  rule,  (2)  the  assump- 
tion of  the  risks,  or  (3)  the  contributory  negligence  of  the  employe,  unless  his 
negligence  be  greater  than  that  of  the  employer,  in  which  event  the  damages 
shall  be  apportioned  according  to  the  relative  degree  of  negligence,  and  the  burden 
of  proof  shall  be  upon  the  employer ;  and  providing  as  to.  the  employe  that  he 
shall  be  presumed  to  have  accepted  the  compensation  law,  and  any  acceptance 
by  him  of  compensation  under  the  proposed  law,  except  necessary  medical  and 
surgical  attention,  shall  bar  the  right  of  action  at  common  law,  and  the  beginning 
of  any  action  at  law  shall  bar  his  right  to  compensation  under  the  proposed  law, 
-except  in  the  case  of  wilful  negligence  of  the  employer  or  his  failure  to  comply 
with  statutory  or  municipal  safety  regulations;  these  two  limitations  upon  the 
rights  of  the  respective  parties  being  imposed  for  the  purpose  of  inducing 
them  both  to  accept  the  compensation  law,  and  to  refrain  from  using  the  prcs- 
-ent  unsatisfactory  methods  of   settling  claims   for  personal  injury. 

(3)  To   provide   a   scale   of   compensation   as    follows: 

(a)  Death:  Where  there  are  dependents,  three  years'  wages,  but  not  less 
than  $1,500  nor  more  than  $3,000.  Where  there  are  no  dependents,  a  sum  not 
to  exceed   $200. 

(b)  Permanent  disability:  A  pension  on  the  basis  of  50  per  cent  of  the 
earnings  of  the  employe,  to  be  paid  as  long  as  the  disability  lasts,  or  until  the 
compensation  or  pension  paid,  equals  the  amount  of  four  years'  wages,  such 
pension  to  connnence  after  two  weeks'  disability.  Where  the  disability  is  perma- 
nent, but  only  partial,  the  percentage  of  compensation  or  pension  to  be  reduced 
in   proportion   to   the   reduction   in   earning  capacity. 

(c)  Temporary  disability:  W'hen  such  disability  is  determined  to  have  ex- 
isted in  a  bona  fide  form  for  two  weeks  or  more,  then  compensation  to  be 
awarded  from  the  day  the  employe  left  work,  on  the  basis  of  50  per  cent  of 
the  earnings,  to  be  paid  as  long  as  the  disability  lasts:  all  cases  of  disability 
to  be  determined  by  physician  of  employer,  or,  by  consultation,  if  employe  de- 
-sires,  of  the  employer's  physician  with  one  to  be  engaged  by  the  employe,  and  if 
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these  two  cannot  agree  upon  the  nature  and  probable  duration  of  the  injury, 
then  a  third  to  be  called  in;  the  decision  of  the  physicians  to  be  used, as  a  basis 
for  computing  the  compensation  due,  such  examinations  to  be  made  at  subse- 
quent time,  for  the  purpose  of  reconsidering  the  question,  if  circumstances  seem 
10  require  it 

(d)  Minors  in  case  of  permanent  disability,  to  be  paid  compensation  as 
above,  on  basis  of  50  per  cent  of  the  earnings  of  adults,  in  the  same  line  of 
employment;  in  case  of  temporary  disability,  when  they  have  dependents,  to  be 
paid  compensation  as  long  as  it  lasts  as  above,  on  basis  of  50  per  cent  of  the 
earnings  of  adults  in  the  same  line  of  employment,  provided  that  the  compensa- 
tion paid  shall  not  exceed  the  full  weekly  pay;  when  they  have  no  dependents, 
on  basis  of  50  per  cent  of  their  own  earnings. 

(4)  Disputes  arising  under  the  compensation  law  to  be  settled  by  agree- 
ment of  the  parties,  or  arbitration,  and  confirmed  by  a  court  of  proper  jurisdic- 
tion. 

(o)  Claims  of  employes,  under  the  law  shall  be  preferred,  same  as  wage 
claims  arc  now  preferred  under  the  law  and  shall  take  precedence  of  other  wage 
claims  of  other   employes  not  injured. 

(G)  Reasonable  notice  of  claims  shall  be  given  to  employer,  but  failure 
to  comply  strictly  with  statute,  in  regard  to  details  not  to  be  fatal  to  the  right 
to  compensation  unless  the  employer  can  show  that  he  has  been  unduly  preju- 
diced by  such  failure. 

(7)  Report  to  be  made  by  employer,  of  all  cases  of  injury  for  which  com- 
pensation has  been  or  is  being  paid,  to  the  State  Bureau  of  Labor  Statistics. 

(8)  The  compensation  to  be  paid  in  installments,  conforming  to  the  man- 
ner of  payment  of  wages  while  the  employe  is  at  work,  except  the  employe  or 
person  entitled  to  benefits  may  petition  County  or  Probate  Court  for  leave  to 
have  it  paid  in  a  lump  sum,  and  if  proper  showing  is  made,  the  court  may  order 
amount  of  compensation  due,  paid  in  lump  sum. 

(9)  The  proposed  law  to  apply  to  all  employers  of  labor,  who  have  more 
than  five  persons  employed  at  one  time. 

PUBLIC  MEETINGS. 

The  public  meetings  were  largely  attended  and  the  outline  of  the  Com- 
mission generally  well  received.  Many  expressions  were  heard  as  to  the  accept- 
ability of  a  measure  based  on  the  general  theory  of  workmen's  compensation. 

A  spirit  of  criticism  and  hostility  developed  in  a  pronounced  form  during 
the  public  meeting  held  in  Chicago,  August  24  and  25.  Four  meetings  were  held 
and  a  general  invitation  issued  to  take  part  in  the  debate.  Additional  meetings 
were  arranged  for  the  convenience  of  special  organizations  of  employers  and 
employes. 

With  the  resumption  of  executive  sessions,  the  Committee  took  up  the 
first  draft  of  a  compensation  measure.  The  bill  outlined  the  work  of  other 
Commissions  and  embraced  views  expressed  by  prominent  sociologists,  business 
men,  labor  officials,  and  the  public. 

Changes  were  offered  from  time  to  time  and  with  a  redraft  of  the  bill  the 
Commission  remained  in  session  almost  continuously  in  an  effort  to  adjust  the 
terms  of  the  measure  to  the  wishes  of  the  interests  represented  on  the  Com- 
mission. 

The  final  revision  of  the  bill  is  given  herewith  in  full  together  with  the 
vote  of  the  twelve  commissioners.  As  it  appeared  impossible  to  secure  for  the 
bill  a  majority  vote  on  each  side,  no  further  effort  was  made  to  develop  and 
finish  the  details  of  the  measure.     The  draft  is  merely  submitted  as  an  evidence 
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of  how  far  the  Commission  was  able  to  get  before  final  disagreement,  and  is 
included  in  this  report  with  the  hope  that  it  will  be  of  service  to  those  who 
may  be  called  upon  to  solve  this  problem  in  the   future. 

A  Bill. 

For  an  Act  to  promote  the  general  welfare  of  the  people  of  this  State,  by  pro- 
viding compensation  for  accidental  injuries  or  death  caused  in  the  course 
of  employment. 

Section  1.  Be  it  enacted  by  the  people  of  the  State  of  Illinois,  represented 
in  the  General  Assembly:  That  any  employer  in  this  State  may  elect  to  pro- 
vide and  pay  compensation  for  injuries  sustained  by  any  employe  arising  out  of 
and  in  the  course  of  the  employment  according  to  the  provisions  of  this  Act,  and 
thereby  relieves  h'mself  from  liability  for  the  recovery  of  damages  except  as 
herein  provided.  If,  however,  any  such  employer  shall  elect  not  to  provide  and 
pay  the  compensation  according  to  the  provisions  of  this  Act  he  shall  not 
escape  liability  for  injuries  sustained  by  his  employes  arising  out  of  and  in  the 
course  of  their  employment  by  alleging  or  proving  in  any  action  brought  against 
such   employer : 

1.  That  the  employe,  either  expressly  or  implicitly  assumed  tlic  risk  of  the 
hazard  complained  of,  or, 

2.  That  the  injury  or  death  was  caused  in  whole  or  in  part  by  the  negli- 
gence of  a   fellow-servant. 

Every  such  employer  is  presumed  to  have  elected  to  provide  and  pay  the 
compensation  according  to  the  provisions  of  this  Act  unless  and  until  notice  in 
writing  of  an  election  to  the  contrary  is  filed  with  the  State  Bureau  of  Labor 
Statistics.  Such  emphner,  however,  shall  not  be  entitled  to  any  of  the  privileges 
or  advantages  specified  herein  until  a  notice  in  writing  of  an  election  to  provide 
such  compensation  has  been  filed  with  the  State  Bureau  of  Labor  Statistics  on 
blanks  furnish.ed  by  it  for  such  purpose. 

Sec.  2.  The  filing  of  notice  of  an  election  to  provide  such  compensation  as 
aforesaid  shall  constitute  an  acceptance  of  all  the  provisions  of  this  Act,  and 
such  employer  shall  be  bound  thereby  as  to  all  his  employes  for  a  term  of  one 
year  and  for  terms  of  each  year  thereafter  unless  a  notice  to  the  contrary  shall 
have  been  given  to  the  Bureau  of  Labor  Statistics  and  to  all  employes  in  said 
employment  by  posting  in  the  plant,  shop,  oftice  or  place  of  work  at  least  sixty 
days  prior  to  the  expiration  of  any  such  annual  term :  Provided,  that  when  an 
injury  to  an  employe  is  due  to  the  serious  and  wilful  misconduct  of  that  em- 
ploye, any  compensation  claimed  in  respect  of  that  injury  shall  be  disallowed. 

Sec.  3.  In  the  event  that  any  employer  elects  to  provide  and  pay  the  com- 
pensalicn  provided  in  this  .Act  and  files  notice  of  such  election  with  the  Bureau 
of  Labor  Statistics,  and  thereby  becomes  bound  to  provide  and  pay  such  com- 
pen.satinn  accc>rding  to  tl.c  provisions  of  this  Act,  then  every  employe  or  such 
employers,  as  a  part  of  his  contract  of  hiring,  shall  be  "deemed  to  have  accepted 
all  tl;e  provisions  of  this  Act  and  shall  be  Ixnind  thereby  unless  after  thirty 
days  and  prior  to  forty-five  days  after  such  hiring  he  shall  notify  his  employer 
in  writing  to  the  contrary ;  Provided,  however,  that  before  any  such  employe 
shnll  be  so  bound  by  the  provisions  of  this  Act  his  employer  shall  either  fur- 
nish to  snch  employe,  personally,  at  the  time  of  his  hiring  or  post  in  a  con- 
spiciirais  place  in  the  room  or  place  where  such  employe  is  to  be  employed,  a 
stateirewt  in  a  languaije  which  such  employe  is  able  to  understand  of  the  com- 
pensation provisions  of  this  Act,  if  such  employer  has  accepted  the  provisions 
of  this  Act  as  herein  provided,  which  notice  shall  also  include  a  notice  to  the 
employe  that   the   employer  has   accepted   the   provisions   hereof.     Every    employe 
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whose  contract  of  hiring  is  in  force  at  the  time  his  employer  elects  to  pay  the 
compensation,  and  who  continues  to  work  for  such  employer,  shall  be  deemed 
thereby  to  have  accepted  the  provisions  of  this  Act,  and  shall  be  bound  thereby 
unless  he  files  a  notice  in  writing  to  the  contrary  with  his  employer  after  thirty 
days  and  prior  to  forty-five  days  thereafter:  Providing,  such  employer  furnishes 
or  posts  the  statements  of  the  compensation  provisions  of  this  Act  and  his 
notice  of  acceptance  thereof   as   herein   provided. 

Sec.  4.  No  common  law  or  statutory  right  to  recover  damages  for  injuries 
or  death  sustained  by  any  employe  while  engaged  in  the  line  of  his  duty  as 
such  employe,  other  than  the  compensation  herein  provided  shall  be  available 
to  any  employe  who  has  accepted,  according  to  Section  '^,  the  provisions  of  this 
Act,  or  to  any  une  wholly  or  partially  dependent  upon  him  or  legally  responsible 
for  his  estate;  Provided,  that  when  the  injury  to  the  employe  was  caused  by 
the  wilful  failure  of  the  employer  to  comply  with  statutory  safety  regulations, 
nothing  in  this  Act  shall  affect  the  present  civil  liability  of  the  employer. 

Sec.  5.  The  amount  of  compensation  which  the  employer  shall  pay  if 
he  elects  the  provisions  of  this  Act,  as  provided,  in  Sections  one  (1)  and  two 
(2 )    for  injury  to  the  employer  which   results   in  death   shall  be : 

a.  If  the  employe  leaves  any  widow,  child  or  children,  or  parents,  or  other 
lineal  heirs  tct  whose  support  he  had  contributed  within  live  years  previous  to 
the  time  of  his  death,  a  sum  equal  to  three  times  the  average  annual  earnings 
of  the  employe,  but  not  less  in  any  event  than  One  Thousand  Five  Hundred 
Dollars,  and  not  more  in  any  event  than  Three  Thousand  Dollars.  Any  weekly 
payments  other  than  necessary  medical  or  surgical  fees  shall  be  deducted  in 
ascertaining  such  amornt  payable  on   death. 

b.  If  the  employe  leaves  collateral  heirs  dependent  upon  his  earnings, 
such  a  percentage  of  the  sum  provided  in  Section  A  as  the  contributions  which 
deceased  made  to  the  support  of  these  dependents  bore  to  his  earnings  at  the 
time  of  his  death. 

c.  If  the  employe  leaves  no  widow,  child  or  children,  parents  or  lineal  or 
collateral  heirs  dependent  upon  his  earnings  a  sum  not  to  exceed  One  Hundred 
and  Fifty  Dollars   ($150).  to  be  paid  to  his  personal   representative. 

All  compensation  provided  for  in  this  Section  to  be  paid  in  case  the  injury 
results  in  death  shall  be  paid  for  the  first  six  months  in  installments,  at  the  same 
intervals  and  in  the  same  amounts  that  the  wages  or  earnings  of  employe  were 
paid  while  he  was  living,  and  after  the  expiration  of  such  period  of  six  months 
the  balance  of  the  compensation  then  due  shall  be  paid  either  in  installments 
as  aforesaid  or  in  a  lump  sum,  at  the  option  of  the  person  entitled  to  such 
compensation;  Provided,  That  if  such  compensation  is  paid  in  installments  as 
herein  provided  and  it  shall  not  be  feasible  to  pay  the  same  at  the  same  intervals 
as  wages  or  earnings  were  paid,  then  the   installments  shall  !)e  paid  weekly. 

Sec.  6.  The  amount  of  compensation  which  the  employer  shall  provide 
and   pay   for    injury  to   the   employe   resulting   in    disability   shall   be: 

a.  Necessary  medical  and  surgical  treatment  m  nil  cases  at  tin-  time  of 
the  accident  and  as  long  thereafter  as  necessary,  hut  not  to  exceed  ninety  (90) 
days,  including  medicine  and  other  means  of  treatment  and  all  reascnaMc  facil- 
ities, such  as  the  first  act  of  apparatus,  artificial  limbs,  crutches  and  trusses  to 
aid  in  the  success  of  the  treatment  and  to  diminish  the  effects  of  the  injury. 

b.  If  the  period  of  disability  lasts  for  more  than  one  week,  and  such  fact 
is  determined  by  the  physician  or  physicians,  as  provided  in  Section  8,  compen- 
sation beginning  on  the  day  the  injured  emi)loyc  ka\cs  work  as  a  result  of  the 
accident,  and  as  long  as  the  disability  lasts,  or  until  the  amount  of  cnnrxMisation 
paid   equals  the  amount   payable   as   a   death   hcnelit. 

c.  If  the  period  of   disability  dees   not   Inst  more  than   one   wtek    from   the 
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day  the  injured  employe  leaves  work  as  the  result  of  the  injury,  no  compensa- 
tion shall  be  paid. 

d.  In  case  after  the  injury  has  been  received  it  shall  appear  upon  medical 
examination  as  provided  for  by  Section  8,  that  the  employe  has  been  partially 
though  permanently  incapacitated  from  pursuing  his  usual  and  customary  line 
of  employment,  he  shall  receive  compensation  equal  to  one-half  the  difference 
between  the  average  w-eekly  wages  which  he  earned  before  the  accident,  and 
the  average  weekly  amount  which  he  is  earning,  or  is  able  to  earn,  in  some 
suitable  employment  or  business  after  the  accident,  if  such  employment  is  se- 
cured; Provided,  that  where  the  injury  shall  be  of  a  character  set  forth  in  the 
following   scale,   the   employe   shall    receive  the   compensation   named : 

(1)  If   the   injury   causes   the    immediate    severing   of,   or    necessitates   the 

amputation  of  a  hand  or  foot,  at  or  above  the  wrist  or  ankle; 
one  and  one-half  year's  average  wages,  but  in  no  event  less  than 
$750  nor  more  than  11,500. 

(2)  If  the   injury  results  in  the  total  and  irrecoverable   loss   of   tic   si^l.t 

of  one  eye;  three-fourths  of  one  year's  wages,  but  not  less  than 
c^rJ?."),   nor  more  than  $750. 

c.  In  the  case  of  complete  disability  which  renders  the  emi)Ioyo  \n  holly 
and  permanently  incapable  of  work,  compensation  for  the  first  eight  years  after 
the  day  the  injury  was  received,  ec|ual  to  50  per  cent  of  his  averai^e  weekly 
earnings,  but  not  less  than  -to  nor  more  than  $10  per  week.  If  complete  dis- 
ability continues  after  the  expiration  of  the  eight  years,  then  a  cctnipensation 
during  life  equal  to  eight  per  cent  of  the  death  benefit  which  would  have  been 
payable  had  the  accident  resulted  in  death.  Such  compensation  shall  ni  t  be  less 
than  $10  per  month  and  shall  be  payable  monthly.  In  case  death  occurs  before 
the  total  of  the  weekly  payments  equals  the  amount  payable  as  a  death  benefit, 
as  provided  in  Section  5,  Article  A,  then  in  case  the  employe  leaves  any  widow, 
child  or  children  or  parents,  or  other  lineal  heirs,  they  shall  be  paid  the  dif- 
ference between  the  compensation  for  death  and  the  sum  of  the  weekly  pay- 
ments, but  in  no  case  shall  this  sum  be  less  than  $ 

Provided,  That  after  compensation  has  been  paid  at  the  specified  rates 
for  a  term  of  at  least  six  months  the  employe  shall  have  the  option  to  demand  a 
lump  sum  payment  for  the  difference  between  the  sum  of  the  weekly  payments 
received  and  the  'our  years'  compensation  to  which  he  was  entitled  w-hen  such 
permanent  disability  has  been  definitely  determined.  For  the  purpose  of  this 
Section,  the  total  and  irrecoverable  loss  of  tl:e  sight  of  both  eyes,  the  loss  of  both 
feet  at  vr  above  the  ankle,  the  loss  of  both  hands  at  or  above  the  wrist,  the 
loss  of  one  hand  and  one  foot,  an  injury  to  the  spine  resulting  in  permanent 
paralysis  of  the  legs  or  arms,  and  the  fracture  of  the  skull  resulting  in  incur- 
able imbecility  or  insanity,  shall  be  considered  complete  disability.  These  spe- 
cific cases  of  complete  disability  shall  not,  however,  be  construed  as  excluding 
other  cases. 

Fixing  the  amount  of  the  disability  payments,  regard  shall  be  had  to  any 
payment,  allowance  or  benefit  which  the  workmen  may  have  received  from  the 
employer  during  the  period  of  his  incapacity  except  the  expense  of  necessary 
medical  or  surgical  treatment.  In  no  event,  except  in  case  of  complete  disabil- 
ity as  defined  above,  shall  any  weekly  payment  payable  under  the  compensation 
plan  herein  provided  exceed  Ten  Dollars  per  week,  or  extend  over  a  period  of 
more  than  six  years  from  the  date  of  the  accident.  In  case  an  injured  em- 
ployee shall  be  mentally  incompetent  at  the  time  when  any  right  or  privilege 
accrues  to  him  under  such  a  plan  a  conservat(»r,  or  guardian  of  the  incompetent. 
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appointed  pursuant  to  law,  may,  on  behalf  of  such  incompetent,  claim  and  ex- 
ercise any  such  right  or  privilege  with  the  same  force  and  effect  as  if  the  em- 
ploye himself  had  been  competent  and  had  claimed  or  exercised  any  such  right 
or  privilege;  and  no  limitations  of  time  herein  provided  for  shall  run  as  long 
as  said   incompetent  employe  has   no   conservator   or  guardian. 

Sec.  7.  The  basis  for  computing  the  compensation  provided  for  in  Sec- 
tions b  and  6  shall  be  as  follows: 

(1)  The  compensation  si::. 11  hj  computed  on  the  basis  of  the  annual  earn- 
ings in  that  employment  during  the  year  next  preceding  the  injury. 

(2)  The  annual  earnings,  if  not  otherwise  de'^ermined,  shall  be  regarded 
as  three  hundred  times  the  a\crage  daily  c:ii.iiigs  in  such  computation;  as  to 
workmen  in  employments  in  which  it  is  tl  c-  ci  stum  to  operate  for  a  part  of  the 
whole  number  of  working  days,  such  number  shall  be  used  instead  of  300  as  a 
basis  for  computing  the  annual   earnings. 

(3)  If  the  injured  person  has  not  been  engaged  in  the  employment  for 
a  full  year  immediately  preceding  the  accident,  the  compensation  shall  be  com- 
puted according  to  the  annual  earnings  which  persons  of  the  same  class  in  the- 
same  or  in  neighboring  employments  of  the  same  kind  have  earned  during  such 
period.  And  if  this  basis  of  computation  is  impossible,  or  should  appear  to  be 
unreasonable,  three  hundred  times  the  amount  which  the  injured  person  earns 
on  an  average  on  those  days  when  he  was  working  during  the  year  next  pre- 
ceding the   accident  shall   be  used  as  a  basis   for  the   computation. 

(4)  In  case  of  injured  persons  who  earn  either  no  wage  or  less  than 
three  hundred  times  the  usual  daily  wage  or  earnings  of  the  adult  day  laborers 
of  that  locality,  the  yearly  wage  shall  be  reckoned  as  three  hundred  times  this, 
average  daily   local   wage. 

(5)  In  computing  the  compensation  to  be  paid  to  employes  who,  before 
the  accident  were  already  disabled,  and  drawing  compensation  under  the  terms 
of  this  Act,  the  additional  compensation  shall  be  apportioned  according  to  the 
proportion  of  incapacity  and  the  disability  which  existed  before  such  accident 
or  injury  and  in  apportioning  such  compensation  the  earnings  prior  to  the  first 
injur>'  shall  be  considered  in  relation  to  the  earnings  prior  and  at  the  time  of 
the  injury  for  which  compensation  is  being  computed. 

Sec.  S.  Any  employe  entitled  to  receive  weekly  payments  shall  be  reqdired^ 
if  requested  by  the  employer,  to  submit  himself  for  examination  by  a  duly  qual- 
ified medical  practitioner  or  surgeon  provided  and  paid  for  by  the  employer,  at 
a  lime  and  place  reasonably  convenient  for  the  employe,  as  soon  as  practicable 
after'  the  injury  and  also  one  week  after  the  injury  and  thereafter  at  intervals 
not  oftener  than  once  in  six  weeks,  which  examination  shall  be  for  the  purpose 
of  determining  the  nature,  extent  and  duration  of  the  injury  received  by  the  em- 
ploye, and  for  the  purpose  of  adjusting  the  compensation  which  may  he  due 
the  employe  from  time  to  time  for  disability  according  to  the  provisions  of  Sec- 
tions 0  and  6  of  this  act;  provided,  however,  that  such  examination  shall  be 
made  in  the  presence  of  a  duly  qualified  medical  practitioner  or  surgeon  pro- 
vided and  paid  for  by  the  employe,  if  such  employe  so  desires,  and  in  the  event 
of  disagreement  between  said  medical  practitioners  or  surgeons  as  to  the  nature, 
extent  or  duration  of  said  injury  or  disability,  the  judge  of  the  probate  court 
in  Cook  county  and  the  county  court  in  counties  outside  of  Cook  county,  in  the 
Cvunty  where  the  employe  resided  or  was  employed  at  the  time  of  the  injury, 
shall  within  six  days  after  petition  filed  with  such  court  for  that  purpose,  select 
a  third  medical  practitioner  or  surgeon  and  the  majority  report  of  such  three 
physicians  as  to  the  nature,  extent  and  probable  duration  of  such  injury  or  dis- 
ability shall  be  used  for  the  purpose  of  estimating  the  amount  of  compensation 
payable  to  such  beneficiary  under  this  act.     If  the  employe  refuses  so  to  submit 
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himself  to  examination  or  unnecessarily  obstructs  the  same,  his  right  to  com- 
pensation payments  shall  be  temporarily  suspended  until  such  examination  shall 
have  taken  place,  and  no  compenstion  shall  be  payble  under  this  Act  during  such 
period. 

Sec.  9.  Any  question  of  law  or  fact  arising  in  regard  to  the  application  of 
this  law  in  determining  the  compensation  payable  hereunder  shall  be  determined 
cither  by  agreement  of  the  parties  or  by  arbitration  as  herein  provided.  In 
case  any  such  question  arises  which  cannot  be  settled  by  agreement,  the  em- 
ploye and  employer  shall  each  select  a  disinterested  party  and  the  judge  of  the 
probate  court  in  Cook  county,  and  of  the  county  court  in  counties  outside  of 
Cook  county  shall  appoint  a  third  disinterested  party,  and  such  persons  to  con- 
stitute a  board  of  arbitrators  for  the  purpose  of  hearing  and  determining  all 
such  disputed  questions  of  law  or  fact  arising  in  regard  to  the  application  of 
this  law  in  determining  the  compensation  payable  hereunder,  and  it  shall  be  the 
duty  of  both  employer  and  employe  to  submit  to  such  board  of  arbitrators  not 
later  than  ten  days  after  the  selection  and  appointment  of  such  arbitrators,  all 
facts  or  evidence  which  may  be  in  their  possession  or  under  their  control  relating 
to  the  questions  to  be  determined  by  said  arbitrators,  and  said  board  of  arbi- 
trators shall  bear  all  the  evidence  submitted  by  both  parties  and  they  shall  have 
access  to  all  books,  papers  or  records  of  either  the  employer  or  the  employe 
showing  any  facts  which  may  be  material  to  the  questions  before  them,  and  they 
shall  be  empowered  to  visit  the  place  or  plant  where  the  accident  occurred,  to 
direct  the  injured  employe  to  be  examined  by  a  regular  practicing  physician  or 
surgeon,  and  to  do  all  other  acts  reasonably  necessary  for  a  proper  investiga- 
tion of  all  matters  in  dispute.  A  copy  of  the  report  of  the  arbitrators  in  each 
case  shall  be  prepared  and  filed  by  them  with  the  State  Bureau  of  Labor  Statistics, 
and  shall  be  binding  upon  both  the  employer  and  employe  except  for  fraud  and 
mistake. 

Sec.  10.  The  term  "employer"  as  used  in  this  act,  shall  be  held  to  include 
any  person,  firm  or  private  corporation  transacting  business  in  this  State  that 
has  an  employe  in  his  or  its  service,  and  that  he  has  elected  according  to  sec- 
tions 1  and  2  of  this  act  to  pay  the  compensation  provided  for  by  this  act;  and 
any  principal  contractor  shall  be  held  to  be  an  employer  and  shall  be  hable  to 
pay  compensation  for  injuries  to  the  employes  of  any  sub-contractor,  whether 
first,  second,  or  other  sub-contractor  engaged  in,  on  or  about  the  premises  on  which 
said  principal  contractor  has  engaged  to  perform  any  "work  in  the  same  manner 
and  to  the  same  extent  as  if  those  said  employes  had  been  immediately  em- 
ployed by  him.  Any  principal  contractor  liable  to  pay  compensation  under  this 
section,  may  be  indemnified  by  any  sub-contractor  who  would  have  been  liable 
to  pay  compensation  to  such  employes  independent  of  the  provisions  of  this  section. 

Sec.  11.  The  term  "employe"  as  used  in  this  act,  shall  be  held  to  include 
any  person  who  has  engaged  to  work  or  render  any  service  for  any  employer 
under  a  contract  of  service  or  apprenticeship,  whether  by  way  of  manual  labor, 
clerical  work  or  otherwise,  and  whether  the  ccnitract  is  expressed  or  implied, 
oral  or  in  writing,  except  that  minors  not  legally  permitted  to  work  under  the 
laws  of  this  State  shall  not  be  considered  within  the  provisions  of  this  act  and 
minors  not  so  excej)tcd  are,   for  the  purposes,  as  though  they  were  of   full  age. 

Sec.  12.  Persons  whose  employment  is  of  a  casual  nature  and  who  are 
employed  otherwise  than  for  the  purpose  of  the  employer's  trade  or  business  are 
not   included   in   the   foregoing   definition. 

Sec.  13.  Any  persons  entitled  to  payments  under  the  compensation  provi- 
sions of  this  act  against  any  employer  shall  have  the  same  preferential  claim 
therefore  against  the  property  of  the  employer  as  is  now  allowed  by  law  for  a 
claim  by   such   person   against  such   employer   for  unpaid  wages  or  personal  ser- 
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vice,  such  preference  to  prevail  against  wage  claims  of  all  other  employes  not 
entitled  to  compensation  for  injuries,  and  the  payments  due  under  such  compen- 
sation provisions  shall  not  be  subject  to  attachment,  or  to  levy,  or  execution 
and  satisfaction  of  debts  except  to  the  same  extent  and  in  the  same  manner  as 
wages  or  earnings  for  personal  services  are  not  subject  to  levy  and  execution 
under  the  laws  of  this  State,  and  shall  not  be  assignable.  Any  right  to  receive 
compensation  hereunder  shall  be  extinguished  by  the  death  of  the  persons  en- 
titled thereto,  subject  to  the  provisions  of  this  act  relative  to  compensation  for 
death  received  in  the  course  of  employment.  No  claim  of  any  attorney-at-law 
for  any  contingent  interest  in  any  recovery  for  services  in  securing  any  recovery 
under  this  act  shall  be  an  enforceable  lien  thereon  unless  the  amount  of  the 
same  is  approved  in  writing  by  a  judge  of  a  court  of  record,  or  in  case  the 
same  is  tried   to  any  court,  before  the  judge  presiding  at  such   trial. 

Sec,  14.  Any  contract  or  agreement  made  by  any  employe  or  any  otlier 
beneficiary  of  any  claim  under  the  provisions  of  this  act,  within  seven  days 
after  the  injury,  with  any  employer  or  his  agent,  or  with  any  attorncy-at-law 
with  reference  to  the  prosecution  or  settlement  of  such  claim  shall  be  presumed 
to  be   fraudulent. 

Sec.  15.  No  such  employe  or  beneficiary  shall  have  power  to  waive  any  of 
the  provisions  of  this  act  in  regard  to  the  amount  of  compensation  which  may 
be  payable  to  such  employe  or  beneficiary  hereunder. 

Sec.  16.  No  proceeding  for  compensation  under  this  act  shall  be  maintained 
unless  notice  of  the  accident  has  been  given  to  the  employer  as  soon  as  prac^ 
ticable  after  the  happening  thereof,  and  during  such  disability,  and  unless  claim 
for  compensation  has  been  made  within  six  months  from  the  occurrence  of  the 
accident,  or  in  case  of  the  death  of  the  employe  or  in  the  event  of  his  physical 
or  mental  incapacity  within  six  months  and  after  such  death  or  removal  of 
such  physical  or  mental  incapacity,  or  in  the  event  that  payments  have  been  made 
under  the  provisions  of  this  act  within  six  months  after  such  payments  have 
ceased.  No  want  or  defect  or  inaccuracy  of  such  notice  shall  be  a  bar  to  the 
maintenance  of  proceedings  by  the  employe  unless  the  employer  proves  that  he 
is  unduly  prejudiced  in  such  proceedings  by  such  want,  defect  or  inaccuracy. 
Notice  of  the  accident  shall,  in  substance,  appfise  the  employer  of  the  claim  for 
compensation  made  by  the  employe  and  shall  state  the  name  and  address  of  the 
employe  injured,  the  approximate  date  and  place  of  the  accident,  and  in  simple 
language,  the  cause  thereof,  if  known ;  which  notice  may  be  served  personally 
or  by  registered  letter  addressed  to  the  employer  at  his  last  known  residence 
or  place  of  business,  provided  that  the  failure  on  the  part  of  any  person  entitled 
to  such  compensation  to  give  such  notice  shall  not  relieve  the  employer  from 
his  liability  for  such  compensation  when  the  fact  and  circumstances  of  such  acci- 
dent  ire   known   to  such    employer  or   his   agent. 

Sec.  17.  The  compensation  herein  provided  shall  be  the  measure  of  the 
responsibility  which  the  employer  has  assumed  for  injuries  or  death  tliat  may 
occur  to  employes  in  his  employment,  and  it  shall  not  be  in  any  way  reduced  by 
contribution   from  employes. 

Sec.  1?^.  The  provisions  of  this  act  shall  not  be  construed  as  to  disturb 
the  organization  of  any  existing  mutual  aid  or  benefit  association  or  society  to 
which  the  employer  contributes  an  amount  sufficient  to  insure  to  tlie  employe 
or  other  beneficiary  the  compensation  herein  provided,  or  to  prevent  the  ortjan- 
jzatiori  of  an\  mutual  benefit  association  or  insurance  company  for  the  purpose 
of  insuring  the  compensation  herein  provided  and  of  payin<j:  additional  accident 
or  sick  benefits  for  which  the  employe  may  contribute,  and  providin<^^  such  mutual 
aid  or  benefit  association  or  insurance  companies  comply  with  the  laws  of  this 
State. 


58  REPORT  OF  THE 

Sec.  19.  Any  person  who  shall  become  entitled  to  compensation  under  the 
provisions  of  this  act  shall,  in  the  event  of  his  inability  to  recover  such  com- 
pensation from  the  employer  on  account  of  his  insolvency  or  other  cause,  be 
subrogated  to  all  the  rights  of  such  employer  against  any  insurance  company  or 
association  which  may  have  insured  such  employer  against  loss  growing  out  of 
the  compensation  required  by  the  provisions  of  this  act  to  be  paid  by  such  em- 
ployer, and  in  such  case  only  a  payment  of  the  compensation  that  has  accrued 
to  the  person  entitled  thereto  in  accordance  with  the  provisions  of  this  act  shall 
relieve  stich  insurance  company  from  such  liability. 

Sec.  20.  It  shall  be  the  duty  of  every  employer,  within  the  provisions  of 
this  act,  to  send  to  the  secretary  of  the  State  Bureau  of  Labor  Statistics,  in 
writing,  an  immediate  report  of  all  accidents  or  injuries  arising  out  of  the,  or 
in  the  course  of  the  employment  and  resulting  in  death;  it  shall  also  be  the 
duty  of  every  such  employer  to  report  between  the  15th  and  25th  of  each  month 
to  the  secretary  of  the  State  Bureau  of  Labor  Statistics  all  accidents  or  in- 
juries for  which  compensation  has  been  paid  in  accordance  with  the  5cale  of 
compensation  provided  for  in  this  act,  which  accidents  or  injuries  entail  a  loss 
to  the  employe  of  more  than  one  week's  time,  and  in  case  the  injury  results  in 
permanent  disability,  such  report  shall  be  made  as  soon  as  it  is  determined  that 
such  permanent  disability  has  resulted  or  will  result  therefrom,  time  of  day  or 
night,  the  nature  of  the  employer's  business,  the  age,  sex  and  conjugal  condition 
of  the  injured  person,  the  specific  occupation  of  the  injured  person,  the  direct 
■cause  of  injury,  and  the  nature  of  the  accident,  the  nature  of  the  injury,  the 
length  of  disability  and,  in  case  of  death,  the  length  of  disability  before  death, 
the  wages  of  the  injured  person,  whether  compensation  has  been  paid  to  the 
injured  person  or  to  his  legal  representetive  or  his  heirs  or  next  of  kin,  the 
amount  of  compensation  paid,  the  amount  paid  for  physician's,  surgeon's  and 
hospital  bill,  and  by  whom  paid,  and  the  amount  paid  for  funeral  or  burial 
expenses,   if   known. 

Sec.  21.  The  invalidity  of  any  portion  of  this  act  shall  in  no  way  affect  the 
validity  of  any  other  portion  thereof,  which  can  be  given  effect  without  such 
invalid  part. 

Sec.  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  the 
day  of   ,  1911. 


STATEMENT   OF  MEMBERS. 

Boyle  and  Flora. 

We  decline  to  sign  any  compensation  act,  because,  in  our  opinion,  any  act 
of  that  kind  should  be  preceded  by  a  modification  of  the  employers'  defenses. 
Our  position  in  this  matter  is  fully  set  forth  in  the  letter  of  the  Chicago  Federa- 
tion of  Labor,  hereto  attached. 

M.    J.     BoYLE, 

J  NO.    C.    Flora. 

Wkight,  Gorman,  Carr  and  Golden. 

September  14,  1910. 

Efn/>loyers'  Liability   Commission: 

Gentlemen:  The  undersigned  members  of  the  Commission,  representing 
organized  labor,  wish  to  file  our  exceptions  to  the  pending  compensation  measure, 
as   follows : 

We  honestly  and  conscientiously  believe  in  the  theory  of  an  adequate  com- 
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pensation  biH,   whereby  the  industry   will  bear   the   burden   of   accidents   incident 
^hereta- 

\Vc  believe  that  such  an  enactment  should  be  made  compulsory  on  both 
employer  and  employe,  that  the  defenses  of  the  employer  consisting  of  the  fellow- 
servant  nile  and  assumption  of  risk  should  be  abrogated,  and  that  the  elective 
ieatuve  contained  in  the  present  draft  would  prove  unsatisfactory  to  the  workers 
of  the  State. 

The  terms  of  the  present  draft  are  not  adequate  to  provide  proper  com- 
pensation. We  believe  the  amounts  specified  (three  years'  wages  for  death  and 
four  years'  wages  for  complete  disability)  should  be  increased  to  an  amount 
commensurate  with  the  necessities  of  the  injured  workman  and  his  family. 

The  provision  specifying  compensation  as  based  on  "annual  earnings"  should 
read  daily  earnings,  and  the  bill  should  remove  the  question  as  to  what  consti- 
tute's  a  day's  work. 

We  advocate  the  removal  of  any -phrase  wherein  any  differences  of  con- 
struction may  be  had  and  make  the  terms  as  automatic  as  consistent  with  the 
intent  of  such  a  law. 

Respectfully   submitted, 

Edwin  R.  Wright, 
Daniel  J.   Gorman, 
Patrick  Carr, 
George  Golden. 

Presented   by   Employers. 

September   14,    1910. 

Hon.  Chas.  S.  Deneen,  Governor  State  of  Illinois,  Springfield,  III. 

Dear  Sir  :  The  Commission,  of  which  the  undersigned  were  members, 
organized  immediately  after  it  was  created  on  March  4,  1910,  and  devoted  itself 
diligently  to  a  careful  study  of  the  subject  of  Employers'  Liability,  involving 
the  collection  of  reliable  data  on  which  to  base  conclusions,  an  investigation  of 
the  state  of  the  law  in  Illinois  in  regard  to  the  subject,  and  a  study  of  what 
has  been  done  by  the  leading  industrial  countries  in  Europe,  and  what  was 
under  consideration  by  similar  Commissions  appointed  in  the  States  of  New  ^'ork, 
Wisconsin,  and  Minnesota.  On  or  about  August  1st  a  tentative  plan  outlining 
the  main  purposes  of  such  a  measure  as  the  Commission  had  in  mind  was  for- 
mulated and  was  submitted  for  the  purpose  of  provoking  discussion  and  criti- 
cism in  public  meetings  held  in  East  St.  Louis,  Springfield,  Rock  Island,  Peoria 
and  Chicago.  The  plan  submitted  at  these  meetings  comprised  in  its  essence 
the  salient  features  of  a  Workmen's  Compensation  Act.  Immediately  after  the 
last  public  hearing  a  bill  was  prepared  by  the  attorney  of  the  (^)mmission,  in- 
corporating in  general  the  features  of  the  plan,  with  such  modifications  as  were 
suggested  by  the  public  discussions,  and  after  nunurous  changes  suggested  by 
different  members  of  the  Commission,  the  final  draft  of  a  hill,  as  follows,  was 
submitted  to  vote . 

The  failure  to  recommend  a  bill  under  the  conditions  prescribed  by  the  act 
creating  the  Commission  was  due  in  large  measure,  in  tic  opinion  of  your  sub- 
scribers, to  the  limited  time  at  the  disposal  of  the  Commission. 

The  necessity  for  submitting  a  final  report  on  September  loth  left  the 
Commission  no  time  for  the  publication  of  the  draft  of  the  completed  bill,  and 
for  the  creation  of  public  sentiment  in  its  favor;  neither  did  it  aflford  to  the 
members  of  the  Commission  the  opportunity  of  finding  a  common  ground  on 
which  a  majority  of  each  side  could  meet. 
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In  spite  of  the  fact  that  every  one  of  the  industrial  nations  of  Europe  has 
discarded  the  system  of  paying  damages  on  the  ground  of  the  liability  of  the 
employer,  and  has  adopted  in  its  stead  the  payment  of  compensation  for  indus- 
trial accidents;  in  spite  of  the  fact  that  New  York  has  adopted  a  Workmen's 
Compensation  Act,  and  that  both  Wisconsin  and  Minnesota  arc  considering 
compensation  as  the  only  feasible  solution  of  this  problem,  the  Chicago  Feder- 
ation of  Labor  and  its  representatives  on  the  Commission  have  taken  a  decided 
stand  that  the  abrogation  of  the  employers'  defenses  must  precede  any  bill  pro- 
viding  compensation. 

It  is  evident  from  the  letter  which  the  Federation  submits,  and  which  is 
reprinted  on  page  31,  that  its  officers  are  not  only  unfamiliar  or  unmindful  of 
the  economic  waste  involved  in  any  Employers'  Liability  system,  but  that  they 
have  no  knowledge  of  the  total  inadequacy  of  such  a  system,  even  when  ex- 
tended by  such  serious  modification  of  the  employers'  defenses  as  the  American 
I'cderation  of   Labor  advocates. 

The  Hullctin  for  the  lUircau  of  Labor  for  January,  1908,  gives  on  page 
120  the  statistics  of  4G,000  industrial  accidents  collected  by  the  German  Im- 
perial  Insurance  Office. 

The  classification  of  the  causes  of  the  accidents  is  as  follows: 

1.  Due  to  negligence  or  fault  of  employer 16.81% 

2.  Due   to    joint    negligence    of    the    employer    and    injured 

employe 4 .  66% 

3.  Due  to  negligence  of  co-employes  (fellow  servants) 5.28% 

4.  Due  to  acts  of  God. 1 .31% 

5.  Due  to  fault  or  negligence  of  employe 28.89% 

G.     Due  to  inevitable  accidents  connected  with  the  employment.  42.05% 

100.00 

If  this  classihcation  is  correct,  and  the  statistics  of  German  Government 
Bureaus  are  not  often  open  to  suspicion,  then  if  under  existing  conditions  17 
out  of  every  100  injured  persons  are  entitled  to  recover,  the  abrogation  of  the 
fellow  servant  doctrine,  and  the  modiiication  of  the  defenses  of  assumed  risk 
and  ci^ntributory  negligence,  all  as  recommended  by  the  American  Federation 
of  Labor,  will  increase  the  number  of  those  entitled  to  recover  to  27  out  of 
every  100  injured.  But  the  remaining  73  will  continue  to  add  their  quota  to 
the  long  list  of  unrewarded   sacrifices  to  modern   industry. 

Not  only  is  any  Employers'  Liability  Law,  no  matter  how  stringent,  wholly 
inadc(iuatc  to  cover  the  losses  resulting  from  industrial  accidents,  but  the  ad- 
ministration of  such  a  law  is  wasteful  and  unsatisfactory. 

The  cost  of  compensating  workmen  for  injuries  is  in  the  last  analysis 
borne  by  the  public,  and  the  interests  c>f  the  public  demand  that  no  system  of 
compensation  shall  carry  with  it  preventable  waste.  To  the  injured  w^orkman, 
or  tu  his  family  definite  ci'mpcnsati(»n,  inmicdiate  and  automatic  aid.  is  of 
vital  inii)nrtancc,  lUit  an  lCiM[)luycrs'  Liability  Law  meets  none  of  these  prime 
necessities. 

L'uder  it  every  case  is  a  gnniMe.  A  shrewd  attorney  and  a  sympathetic 
jury  mean  a  bii^  \(.rdict,  and  an  ccjually  good  case,  poorly  handled,  often  re- 
sults in  ntjiic.  r.ut  tl  e  iinployer  is  cc.nijiilled  to  prei)are  each  case  as  if  a  big 
verdict  were  inMiiincnt,  and  l;e  is  fc^rccd  to  i)ut  up  a  hard  legal  fight  on  that 
account. 

During  101)8,  $-J".i  onO.OMO  was  contributed  by  the  employers  of  the  United 
States  to  Liability  Insurance  companies  to  carry  their  accident  risk,  and  of  this 
amount  not  more  than  s^..'><h»,oOO  reached  the  injured  workmen,  or  his  dependents 
—an  economic  waste  of  $lG.50()/)no.     I)t)u])le  the  chances  of  recovery  by  abroga- 
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tion  or  modification  of  the  employers'  defenses  and  you  but  double  the  premium 
and  increase  the  waste  to  $33,000,000. 

Surely  a  system  involving  such  a  waste  in  its  administration  cannot  be 
regarded  with  equanimity  by  the  public.  Nor  when  once  understood  would  it 
receive  sanction  by  any  body  of  workmen.  The  law's  delay,  at  present  so  often 
the  cause  of  bitter  complaint,  would  in  no  wise  be  improved  by  the  enactment  of  a 
stringent  liability  measure.  In  fact,  the  machinery  of  the  courts  would  be  sub- 
jected to  severer  strain  than  at  present. 

And  beyond  that,  the  very  ground  on  which  damages  are  assessed  under  a 
Liability  Act,  viz.,  the  fault  or  negligence  of  the  employer,  is  often  irrational 
and  unjust.  When  an  employer  has  surrounded  his  workmen  with  every  proper 
safeguard,  and  when  he  has  exercised  proper  care  in  the  selection  of  his  work- 
men and  his  agents,  he  resents  a  demand  for  damages  because  he  has  been  at 
fauh  or  has  been  guilty  of   negligence. 

In  the  opinion  of  the  undersigned,'  the  pr  )i)lem  of  industrial  accidents  can- 
Hvt  he  sulvcd  satisfact'  rily  to  all  concerned  rntil  the  question  is  taken  out  of 
the  realm  of  tort  and  placed  on  the  basis  of  delinite  cf  mi-cnsation  automatically 
paid.  Hut  this  opinion  is,  iinfortrnately,  not  shared  at  tills  time  by  some  of  our 
lalxir  colleagues.  1  hey  state  that  for  tl:c  past  gcnerati(  n  tic  vi-orkers  have  dis- 
cussed the  question  of  Employers'  Liability,  that  they  are  familiar  with  it  in 
all  its  bearings,  and  that  they  can  measure  the  advantage  to  themselves  of  any 
modification   of   existing    Employers*    Liability    Laws. 

Such,  however,  is  not  true  concerning  a  Workmen's  Compensation  Act. 
The  subject  is  still  new  to  them.  Jt  has  not  been  generally  discussed  among  them, 
and  they  find  it  difficult  on  that  account  to  predict  or  foresee  the  result.  We 
believe  that  all  of  our  labor  colleagues  on  the  Commission  agree  that  the  scale 
of  compensation  submitted  in  the  plan  is  at  least  from  four  to  five  times  that 
received  under  present  conditions.  Dut  in  spite  of  that,  some  of  the  are  un- 
willing to  subscribe  to  a  measure  which  has  not  the  full  approval  of  the  or- 
ganizations which  they  represent,  and  insist  that  the  Commission  draft  and  sub- 
mit an  Employers'  Liability  Bill  along  the  lines  recommended  by  the  American 
Federation  of  Labor.  This  demand  was  opposed  by  all  of  the  employers,  for 
the  reasons  hereinbefore  stated,  and  the  division  of  the  Commission  on  this 
question  was  so  marked  as  to  preclude  any  opportunity  of  agreement  on  the 
details. 

In  spite  of  the  short  time  allowed  the  Commission,  the  draft  of  the  bill 
sulimilted  in  this  letter  represents  a  very  positive  step  hi  advance,  and  had 
furtler  time  been  alKnved  for  both  employers  and  employes  to  familiarize  them- 
selves with  its  terms  and  its  scope,  we  are  certain  that  a  dehn itc  bill  could  have 
been   agreed   upon. 

The  scale  of  compensation  outlined  in  the  plan  meant  for  the  hazardous 
employments  a  ver>'  considerable  increase  in  expense;  and  in  the  opinion  of  the 
employers  on  the  Commission  this  scale  is  all  that  can  be  allowed  until  the 
industries  which  compete  with  those  of  other  States  have  been  able  to  adjust 
themselves  to  so  radical  a  change  from  existin.^r  conditions.  Our  labor  colleagues 
have  been  too  apt  to  base  their  conception  of  com[)ensation  on  the  amount  which 
in  their  opinion  the  very  large  corporations,  like  the  U.  S.  Steel  Co.,  the  Har- 
vester Co.,  and  the  packing  companies  were  able  to  pay,  and  have  at  times  been 
forgetful  of  the  many  thousand  small  employers  in  the  State  upon  whom  the 
bill,  of  necessity,  must  impose  similar  burdens.  The  conditions  in  certain  in- 
dustries in  Chicago  cannot,  and  should  not,  be  made  the  sole  basis  for  legis- 
lation for  the  rest  of  the  State. 

The  tjiethod  of  providing  for  arbitration  in  tl.e  draft  submitted  is,  in  the 
opinion   of  your   subscribers,    inferior   to   one    in    which    all    questions    pertaining 
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to  the  Compensation  Act  would  be  submitted  to  a  regular  and  permanent  Board 
of  Arbitration  and  Award;  but  the  attorney  for  the  Commission  hesitated  about 
incorporating  the  authorization  of  such  a  body  in  the  provisions  of  the  bill. 

The  undersigned  have  been  prompted  to  submit  to  you  this  letter,  in  order 
to  call  to  your  attention,  and  to  that  of  the  Legislature  the  chief  difficulties  that 
have  stood  in  the  way  of  an  agreement,  and  in  order  to  assist,  if  possible,  the 
crystallization  of  public  opinion  on  this  important  question. 

Yours  very  truly, 

Charles  Piez, 
W.  J.  Jackson, 
P.  H.   Peterson, 
M.  B.  Starring^ 
E.  T.  Bent, 
R.  E.  Conway. 
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APPENDIX    VI. 


WISCONSIN'S   PROPOSED   LAW. 

A  BILL 

Relating  to  the  liability  of  employers  for  injuries  or.  death  sustained  by  their 
employees,  and  the  establishment  of  an  industrial  accident  board  and  making 
an  appropriation  therefor. 

The   people  of  the  state  of   Wisconsin,   represented   in  senate  and   assembly,  do 
enact  as  follows: 

Section  1.  In  any  action  by  an  employee  or  his  personal  representative  to 
recover  damages  for  a  personal  injury  sustained  within  this  state  by  sucli  em- 
ployee while  engaged  in  the  line  of  his  duty  as  such,  or  for  death  resulting  from 
personal  injury  so  sustained,  in  which  recovery  is  sought  upon  the  ground  of  the 
negligence  of  his  empFoyer,  or  of  any  officer,  agent,  or  servant  of  the  employer, 
it  shall  not  be  a  defense : 

(1)  That  the  employee  either  expressly  or  impliedly  assumed  the  risk  of 
the  hazard  complained  of. 

(2)  That  the  injury  or  death  was  caused  in  whole  or  in  part  by  the  negli- 
g^ence  of  a  fellow  servant. 

Section  2.  No  contract,  rule  or  regulation  shall  exempt  the  employer  fro:ii 
any  of  the  provisions  of  section  1  of  this  act. 

Section,  3.  The  term  ''employer"  as  used  in  sections  1  and  2  of  this  act 
includes  any  person,  firm  or  private  corporation  transacting  business  in  tliis  state, 
and  not  within  section  1816  of  the  statutes  and  acts  amendatory  thereof. 

Section  4.  Any  person,  firm  or  corporation  transacting  business  in  this 
state  may  elect  to  provide  compensation  according  to  the  provisions  of  sections 
4  to  37  inclusive  of  this  act  and  acts  amendatory  thereof,  and  thereby  relieve 
himself  from  liability  to  action  for  the  recovery  of  damages.  Every  person, 
firm  or  private  corporation  transacting  business  in  this  state  is  presumed  to  have 
made  such  election,  but  shall  not  be  entitled  to  any  of  the  privileges  specified  in 
said  sections  imtil  a  notice  of  such  election  on  blanks  furnished  for  that  purpose 
has  been  filed  with  the  commissioner  of  labor  and  industrial  statistics. 

Section  0.  When  any  person,  firm  or  private  corporation  notifies  the  com- 
missioner of  labor  and  industrial  statistics  of  such  election,  such  person,  firm  or 
private  corporation  thereby  accepts  all  the  provisions  of  sections  4  to  37  in- 
clusive of  this  act  and  all  acts  amendatory  thereof,  and  is  bound  thereby  for  a 
term  of  one  year,  and  for  terras  of  each  year  thereafter,  unless  a  notice  to  the 
contrary  shall  have  been  given  to  the  commissioner  of  labor  and  industrial  sta- 
tistics and  to  all  employees  in  said  employment,  either  by  posting  in  the  plant, 
shop,  ofSce  or  place  of  work,  or  by  mail  or  publication  in  a  local  newspaper,  as 
the  commissioner  of  labor  and  industrial  statistics  may  direct,  at  least  sixty  days 
prior  to  the  expiration  of  any  such  annual  term. 

Section  6.  All  the  provisions  hereinafter  contained  in  that  act  shall  apply 
to  the  state,  and  to  all  counties,  cities,  towns,  villages  and  school  districts,  and 
to  the  employees  thereof. 

Section  7.  The  term  "employer"  as  hereinafter  used  in  sections  4  to  37 
inclusive  of  this  act  and  all  acts  amendatory  thereof  includes  the  state,  every 
county,  city,  town,  village  and  school  district,  and  also  includes  any  pcrs  m,  firm 
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or  private  corporation  transacting  business  in  this  state  that  has  an  employee  itt 
his  or  its  service,  and  that  has  elected  according  to  sections  4  and  5  of  this  act 
to   pay   compensation. 

Section  8.  Any  principal  contractor  is  an  employer  within  the  meaning  of 
the  definition  given -in  section  7,  and  shall  be  liable  to  pay  compensation  for  in- 
juries to  the  employees  of  any  sub-contractor,  whether  first,  second  or  other 
sub-contractor,  engaged  in,  on  or  about  the  premises  on  which  said  principal 
contractor  has  engaged  to  perform  any  work  in  the  same  manner  and  to  the 
same  extent  as  though  said  employees  had  been  immediately  employed  by  him. 
Any  principal  contractor  liable  to  pay  compensation  under  this  section  may  be 
indemnified  by  any  sub-contractor  who  would  have  been  liable  to  pay  compen- 
sation to  such  employees  independent  of  this  section,  and  all  questions  as  to  the 
right  to  and  the  amount  of  such  indemnity  shall,  in  the  absence  of  agreement, 
be  settled  by  arbitration  under  this  act. 

Section  9.  The  term  ''employee"  as  used  in  sections  4  to  37  inclusive  of 
this  act  includes  any  person  who  has  engaged  to  work  or  render  any  service  for 
an  employer  under  a  contract  of  service  or  apprenticeship,  whether  by  way  of 
manual  labor,  clerical  work,  or  otherwise,  and  whether  the  contract  is  express 
or  implied,  is  oral  or  in  writing,  except  that  minors  not  legally  permitted  to 
work  under  the  laws  of  this  state  shall  not  be  within  the  provisions  of  sections 
4  to  37  inclusive  of  this  act  and  all  acts  amendatory  thereof,  and  minors  not 
so  excepted  are  for  the  purposes  of  said  sections  to  be  considered  the  same  and 
to  have  the  like  power  of  contracting  as  though  they  were  of  full  age.  Persons 
whose  employment  is  of  a  casual  nature,  and  who  are  employed  otherwise  than 
for  the  purpose  of  the  employer's  trade  or  business,  and  the  officials  of  the  state 
or  any  county,  city,  town,  village  and  school  district,  elected  or  appointed  for 
a  regular  term,  arc  not  included  in  the  foregoing  definition. 

Section  10.  As  a  part  of  his  contract  of  hiring  every  employee  accepts 
all  the  provisions  contained  in  sections  4  to  37  inclusive  of  this  act  and  all  acts 
amendatory  thereof,  and  is  bound  thereby,  unless  he  contracts  in  writing  to  the 
contrary,  in  which  case  such  provisions  shall  not  apply.  Every  employee  whose 
contract  of  hiring  is  in  force  at  the  time  his  employer  elects  to  pay  compensa- 
tion, and  who  continues  to  work  for  such  employer,  thereby  accepts  the  provisions 
of  sections  4  to  37  inclusive  of  this  act  and  all  acts  amendatory  thereof,  and  is 
bound  thereby,  unless  he  files  a  notice  in  writing  to  the  contrary  with  his  em- 
ployer within  thirty  days  thereafter. 

Section  11.  No  common  law  or  statutory  right  to  recover  damages  for  in- 
juries or  death  sustained  by  any  employee  while  engaged  in  the  line  of  his 
duty  as  such  employee,  other  than  the  compensation  herein  provided,  shall  be 
available  to  any  emplo}ee  who  has  accepted,  according  to  section  10,  the  pro- 
visions of  this  act,  or  to  anyone  wholly  or  partially  dependent  upon  him  or 
legally   responsible   for   his   estate. 

SiCTioN  12.  Any  employee  injured  while  performing  duties  growing  out 
of  and  incidental  to  his  emplov  ment,  or  his  legal  representative  if  death  results 
tlicrefrtMii.  sbail,  witljont  reonrd  to  negligence,  receive  compensation  from  his 
enii)If,ycr  as  heroin  provided,  except  tor  injuries  or  death  caused  by  the  willful 
niiscondnct  or  intoxication   of  such  employee. 

Section  13.  So  far  as  preference  or  lien  is  concerned,  the  compensation 
herein  provided  sliall  stand  exactly  upon  the  same  basis  as  the  wa^es  of  such 
employee. 

Skction  11.  The  compensation  payable  according  to  this  act  shall  be  as 
provided  in   the   following  schedule : 

(1)     In  case  of  disability  the  compensation  shall  be: 

(a)     Free  medical   treatment  at  the  time  of  the  injury  and  as   long  there- 
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after  as  necessary,  not  to  exceed  ninety  days,  medicine  and  other  means  of  treat- 
ment, also  the  facilities  (crutches,  supporting  apparatus,  etc.)  to  aid  in  the  suc- 
cess of  the  treatment  and  to  diminish  the  eflFects  of  the  injury. 

(b)  An  indemnity,  payable  as  wages  on  the  first  day  of  the  second  week 
after  the  injured  employee  leaves  work  as  the  result  of  the  injury,  and  at  the 
same  intervals  thereafter  as  long  as  the  disability  lasts,  or  until  the  amount  of 
the  indemnity  paid  equals  the  amount  of  compensation  payable  as  a  death  benefit. 

(c)  If  the  period  of  disability  does  not  last  more  than  one  week  from  the 
day  the  injured  employee  leaves  work  as  the  result  of  the  injury,  no  indemnity 
shall  be  paid. 

(d)  The  amount  of  the  indemnity  shall  be:  First,  in  the  case  of  total 
disability*  65  per  cent  of  the  annual  earnings.  Second,  in  the  case  of  partial 
disability,  65  per  cent  of  the  loss  in  wages. 

(e)  If  the  injury  causes  the  irrecoverable  loss  of  one  or  both  eyes,  or  the 
immediate  severing  of  hand  or  foot  at  or  above  the  wrist  or  ankle,  or  necessi- 
tates the  amputation  of  the  same,  the  following  benefits,  which  shall  be  in  lieu 
of  an  indemnity,  shall  be  paid: 

First:  In  the  case  of  the  total  and  irrecoverable  loss  of  the  sight  of  one 
eye,  three-fourths  of  the  average  annual  earnings;  of  both  eyes,  four  times  the 
average  annual  earnings,  but  not  less  than  $2,000. 

Second:  In  the  case  of  the  loss  of  one  hand  or  one  foot,  one  and  one- 
half  times  the  annual  earnings,  but  in  any  event  not  less  than  $500  nor  more 
than  $2,000;  of  both  hands  or  both  feet,  or  of  one  hand  and  one  foot,  four  times 
the  average  annual  earnings,  but  not  less  than  $2,000. 

(f)  If  in  consequence  of  the  accident  the  injured  person  is  rendered  not 
only  entirely  incapable  of  work,  but  also  sufficiently  helpless  to  require  the  assist- 
ance and  care  of  a  nurse,  the  indemnity  shall  be  increased  to  100  per  cent  of  the 
annual  earnings  as  long  as  this  condition  lasts,  or  until  the  indemnity  paid  equals 
the  amount  of  compensation  payable  as  a  death  benefit. 

(g)  If  the  injured  person  was  at  the  time  of  the  injury  already  suffering 
from  partial  or  permanent  disability,  and  is  also  receiving  compensation  therefor, 
compensation  Shall  be  paid  in  accordance  with  subsection  5  of  section  15  in  the 
same  manner  and  to  the  same  extent  as  though  the  former  injury  had  not  been 
sustained 

(2)  In  case  the  injury  results  in  death,  the  compensation  shall  include  the 
benefits  provided  in  subsection  1  of  this  section  for  the  period  before  death,  and 
an  additional  amount  sufllicient  to  make  the  whole  compensation  equal  to  the 
following : 

(a)  If  the  injured  person  leaves  any  person  or  persons  wholly  dependent 
upon  his  earnings  at  the  time  of  his  death,  a  sum  equal  to  three  times  his  annual 
earnings,  computed  according  to  the  provisions  of  section  15,  in  the  employment 
of  the  same  employer  during  the  year  next  preceding  the  injury,  but  not  less 
than  $1,000  nor  more  than  $3,000;  this  sum  with  interest  at  6  per  cent  per  annum 
shall  be  paid  as  wages  and  at  the  same  intervals  until  the  whole  amount  has  been 
paid,  unless  the  county  judge  of  the  county  in  which  said  dependent  or  depend- 
ents reside,  upon  apphcation  made  to  him  for  that  purpose,  shall  determine  that 
such  compensation  should  be  paid  in  a  lump  sum. 

(b)  If  the  injured  person  leaves  no  one  wholly  dependent  upon  his  earn- 
ings, but  leaves  any  person  or  persons  partially  dependent  thereon,  a  sum  equal 
to  the  same  proportion  of  the  payments  provided  for  the  benefit  of  persons  wholly 
dependent  as  the  amount  contributed  to  said  partial  dependents  bears  to  the  annual 
earnings  of  the  deceased  at  the  time  of  his  injury. 

(c)  If  the  injured  person  leaves  no  dependents,  a  reasonable  sum  for  his 
burial,  which  shalf  not  exceed  $100. 

( 
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Section  15.  The  basis  for  computing  the  compensation  specified  in  section 
14  shall  be  as  follows: 

(1)  The  compensation  is  to  be  computed  on  the  basis  of  the  annual  earn- 
ings which  the  injured  employee  received  as  salary  or  wages  in  that  employment 
during  the  year  next  preceding  the  injury.  Wages  or  salary  in  excess  ol  $1,000 
shall  not  be  considered. 

(2)  The  annual  earnings,  if  not  otherwise  determined,  are  to  be  regarded 
as  300  times  the  average  daily  earnings.  In  such  computation  wages  in  excess 
of  |3.33i  a  day  shall  not  be  considered.  For  persons  in  employments  in  which  it 
is  the  custom  to  operate  for  a  part  of  the  whole  number  of  working  days,  such 
number  shall  be  used  instead  of  300  as  the  basis  on  which  to  reckon  the  daily 
earnings. 

(3)  If  the  injured  person  has  not  been  employed  in  the  employment  for 
a  full  year  immediately  preceding  the  accident,  compensation  shall  be  reckoned 
according  to  the  annual  earnings  which  persons  of  the  same  class  of  the  same 
or  neighboring  employments  of  the  same  kind  hjive  earned  during  this  period. 
If  this  is  impossible,  300  times  the  amount  which  the  injured  person  earned  on 
an  average  on  those  days  when  he  was  working  during  the  year  next  preceding 
the  accident  is  to  be  used  as  a  basis  for  the  computation. 

(4)  In  the  case  of  injured  persons  who  earned  either  no  wage  or  less 
than  300  times  the  usual  daily  wage  of  the  adult  day  laborers  of  that  locality, 
the  yearly  wage  shall  be  reckoned  as  300  times  this  average  local  daily  wage  in 
the  same  or  similar  employments. 

(5)  In  computing  the  compensation  in  the  case  considered  in  subdivision 
"g"  of  subsection  1  of  section  14  for  persons  who  before  the  injury  were  already 
suffering  from  partial  or  permanent  disability,  the  yearly  earnings  shall  be  reck- 
oned as  300  times  the  average  daily  wage  received  at  the  time  of  the  last  injury. 

Section  16.  No  claim  to  recover  compensation  under  this  act  shall  be  main- 
tained unless  notice  in  writing  of  such  injury  or  death  shall  have  been  given  to 
the  employer  within  thirty  days  after  the  occurrence  of  the  accident  which  caused 
such  injury  or  death.  The  want  of  any  such  notice  or  any  defect  or  inaccuracy 
therein  shall  not  be  a  bar  to  recovery  under  this  act  if  it  is  found  in  the  pro- 
ceedings for  settling  the  claim  that  there  was  no  intention  on  the  part  of  the 
person  giving  or  failing  to  give  such  notice  to  mislead  the  employer,  and  that 
the  employer  was  not  in  fact  misled  thereby.  Any  payment  in  the  form  of 
compensation  that  may  have  been  made  by  the  employer  shall  be  equivalent  to  the 
riutice  herein  required. 

Section  17.  Notice  of  injury  shall  be  in  writing  and  shall  contain  the  name 
and  address  of  the  person  injured,  shall  give  the  time  and  place  where  the  accident 
occurred,  shall  specify  the  nature  of  the  injury,  and  shall  be  signed  by  the 
person  injured  of  by  a  person  in  his  behalf.  Such  notice  shall  be  in  duplicate, 
and  a  copy  filed  without  cost  with  the  clerk  of  the  circuit  court  of  the  county 
in  which  the  principal  place  of  business  of  the  employer  is  situated  in  this  state. 
Service  shall  be  made  either  in  person  by  delivering  to  and  leaving  with  such 
employer  a  copy  of  such  notice,  or  by  enclosing  the  notice  in  a  sealed  envelope 
addressed  to  the  employer  upon  whom  it  is  to  be  served  at  his  last  known 
place  of  business,  and  sent  to  him  by  registered  mail. 

Section  18.  Any  employe  who  has  been  injured  shall,  if  so  required  by  the 
employer,  submit  himself  from  time  to  time  for  examination  by  a  r^rular  prac- 
ticing physician  provided  and  paid  for  by  the  employer.  The  employe  shall  have 
the  right  to  have  a  physician  provided  and  paid  for  by  himself  present  at  such 
examination.  But  if  he  refuses  to  submit  himself  to  such  examination  or  in  any 
way  obstructs  the  same,  his  right  to  compensation  or  to  tak©  and  prosecute  any 
proceeding  under  this  act  in  relation  thereto  shall  be  suspended  until  such  exam- 
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ination  haa  taken  place.  Any  physician  so  employed  may  be  required  to  give  the 
results  of  any  such  physical  examination  to  the  industrial  accident  board. 

Section  19.  Any  dispute  arising  under  this  act,  including  any  in  which  the 
state  may  be  a  party,  shall  be  submitted  to  a  board  consisting  of  three  members, 
which  shall  be  known  as  the  industrial  accident  board.  The  commissioner  of 
labor  and  industrial  statistics  shall  be  ex-officio  a  member  of  such  board  He 
may,  however,  authorize  the  deputy  commissioner  to  act  in  his  place.  Within 
thirty  days  after  the  passage  of  this  act  the  Governor,  by  and  with  the  advice 
and  consent  of  the  senate,  shall  appoint  a  member  who  shall  serve  two  years,  and 
another  who  shall  serve  four  years.  Thereafter  such  members  shall  be  ap- 
pointed and  confirmed  for  a  term  of  four  years  each.  Vacancies  shall  be  filled 
in  the  same  manner  for  the  unexpired  term,  but  no  such  appointment  shall  be  in 
full  force  until  acted  upon  by  the  senate.  Each  member,  before  entering  upon 
the  duties  of  his  office,  shall  take  the  oath  prescribed  by  the  constitution.  Each 
member  other  than  the  commissioner  of  labor  and  industrial  statistics  shall  re- 
ceive an  annual  salary  of  $3,000. 

Section  20.  The  board  shall  organize  by  choosing  one  member  as  chair- 
man. It  shall  adopt  its  own  rules  of  procedure,  which  shall  be  summary  in 
character,  but  may  change  the  same  from  time  to  time  at  its  own  discretion.  Such 
rules  and  the  changes  that  may  be  made  in  the  same  shall  be  filed  with  the 
secretary  of  state  and  shall  be  in  force  as  soon  as  they  have  been  filed. 

Section  21.  The  board,  when  necessary  to  expedite  its  business,  may  ap- 
point one  or  more  examiners  for  such  length  of  time  as  may  be  required.  It  may 
also  appoint  a  secretary,  and  such  other  clerical  help  as  may  be  necessary,  and 
fix  the  compensation  for  its  employes. 

Section  22.  The  board  shall  keep  its  office  at  the  capitol,  and  shall  be 
provided  by  the  superintendent  of  public  property  With  a  suitable  room  or  rooms, 
necessary  office  furniture,  stationery,  and  other  supplies.  All  necessary  expenses 
shall  be  audited  and  paid  as  other  state  expenses  are  audited  and  paid.  The 
members  of  the  board,  the  secretary  and  such  deputies  as  may  be  employed  shall 
be  entitled  to  receive  from  the  state  their  actual  and  necessary  expenses  while 
traveling  on  the  businss  of  said  board.  Such  expenditures  shall  be  sworn  to  by 
the  person  who  incurred  the  expense,  and  when  approved  by  the  chairman  of  the 
board  and  audited  as  other  expenses,  shall  be  paid  out  of  the  general  funds  of 
the  state. 

Section  23.  The  board  shall  appoint  a  time  and  place  for  hearings,  which 
shall  be  held  within  thirty  days  after  the  receipt  of  an  application  for  such 
hearing.  It  may  adjourn  the  same  from  time  to  time  at  its  own  discretion,  either 
upon  a  motion  of  a  member  or  upon  application  from  either  party  to  the  dispute. 

Section  24.  The  board  of  arbitration,  or  any  member  thereof  or  examiner 
therefor,  shall  have  full  power  to  hold  such  hearings,  to  subpoena  and  examine 
witnesses,  to  compel  the  production  of  any  books,  papers  or  records,  to  visit 
the  place  or  plant  where  the  accident  occurred,  to  inspect  the  time  books  and  pay 
roll  of  the  employer,  to  direct  the  injured  employe  to  be  examined  by  a  regular 
practicing  physician,  and  to  investigate  all  matters  in  dispute.  Subpoenas  may  be 
i.^ued  and  oaths  administered  by  any  member  of  the  board  or  by  any  examiner. 

Section  25.  A  majority  of  the  members  of  said  board  shall  constitute  a 
quorum  to  examine  all  the  evidence  submitted  relative  to  the  question  in  dispute; 
and  any  vacancy  shall  not  impair  the  right  of  the  remaining  members  to  exercise 
all  the  powers  of  the  board.  An  award  by  a  majority  of  the  board  shall  be  valid. 
They  shall  make  and  sign  an  award  in  writing  which  shall  be  final.  When  such 
award  has  been  signed  it  shall  be  filed  with  the  clerk  of  the  circuit  court  in  which 
the  accident  occurred,  and  a  judgment  of  said  court  may  be  rendered  on  this 
award. 
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Section  26.  Any  party  in  interest,  including  any  party  having  a  claim 
against  the  state,  being  dissatisfied  with  an  award  made  by  the  industrial  accident 
board  because  the  findings  of  the  state  board  do  not  sustain  the  award  under  a 
proper  construction  of  the  act,  may  within  thirty  days  from  the  date  of  the 
award  appeal  to  the  circuit  court  of  Dane  county  by  serving  a  notice  of  appeal 
upon  the  secretary  or  any  member  of  said  board.  Within  thirty  days  from  the  date 
of  the  service  of  said  notice  the  board  shall  transmit  to  the  clerk  of  said  county 
all  the  records  and  papers  on  file  in  the  matter,  including  a  copy  of  the  testi- 
mony taken,  whereupon  said  appeal  shall  stand  ready  for  trial  upon  ten  days' 
notice  by  either  party.  The  court  shall  review  the  award  and  ascertain  if  the 
findings  of  the  board  sustained  the  award  under  a  proper  construction  of  this  act 
Upon  the  trial  of  such  appeal  the  court  shall  not  inquire  into  any  question  of 
fact,  but  the  finding  of  the  board  shall  be  conclusive  thereof. 

Section  27.  Either  party  to  said  action,  within  thirty  days  after  service  of 
a  copy  of  the  order  or  judgment  of  the  circuit  court,  may  appeal  to  the  supreme 
court.  Where  an  appeal  is  taken  the  cause  shall,  on  the  return  of  the  papers  to 
the  supreme  court,  be  immediately  placed  on  the  state  calendar  of  the  then  pending 
term,  and  shall  be  assigned  and  brought  to  hearing  in  the  same  manner  as 
other  causes  on  the  state  calendar. 

Section  28.  No  compensation  that  may  have  accrued  to  an  employe  or  to 
his  dependents  under  the  provisions  of  this  act  shall,  either  before  or  after 
payment,  be  liable  to  seizure  or  execution  on  any  provisional  of  final  process 
issued  from  any  court,  or  any  proceedings  in  aid  thereof,  nor  shall  any  claim 
for  compensation  be  assignable  by  the  payee  before  the  same  is  paid. 

Section  29.  Compensation  shall  be  payable  to  any  alien  entitled  to  receive 
the  same  according  to  the  provisions  of  this  act  just  the  same  as  though  said  alien 
were  a  citizen  of  the  United  States. 

Section  30.  The  compensation  herein  provided  is  a  measure  of  the  respon- 
sibility which  the  employer  has  assumed  for  injuries  or  death  that  may  occur 
to  employes  in  his  employment,  and  it  shall  not  be  in  any  way  reduced  by  contri- 
butions from  employes. 

Section  31.  No  provisions  in  this  act  shall  be  construed  so  as  to  disturb 
the  organization  of  any  existing  mutual  aid  society  or  benefit  association  to  which 
the  employer  contributes  an  amount  sufficient  to  insure  the  compensation  herein 
provided,  or  to  prevent  the  organization  of  any  mutual  benefit  association  or  in- 
surance company  for  the  purpose  of  insuring  the  compensation  herein  provided 
and  of  paying  additional  accident  or  sick  benefits  for  which  the  employe  may 
contribute.  All  such  mutual  aid  societies,  benefit  associations  and  insurance  com- 
panies whatsoever  must  be  approved  for  that  purpose  by  the  insurance  department 
of  this  state. 

Section  32.  For  the  purpose  of  this  act  the  insurance  of  compensation  for 
each  workman  employed  shall  constitute  a  risk  within  the  meaning  of  section 
1898d,  c.  400,  Laws  of  1909. 

Section  33.  Every  insurance  company  that  agrees  to  assume  risks  for  com- 
pensation shall  be  liable  to  the  injured  employe  or  his  dependents,  and  only  a 
payment  of  the  compensation  that  has  accrued  to  an  injured  employe  or  to  his 
dependents  entitled  to  receive  the  same  in  accordance  with  section  14  of  this  act, 
shall  relieve  said  insurance  company  from  such  liability. 

Section  34.  The  commissioner  of  labor  and  industrial  statistics  shall  per- 
form the  following  duties  relative  to  the  administration  of  this  law: 

(1)  He  shall  receive  from  employers  all  notices  of  elections  to  operate 
under  this  act  as  provided  in  section  4,  and  all  notices  of  withdrawal  of  the  same, 
and  keep  the  record  of  such  notices  in  a  well  bound  book  used  only   for  that 


EMPLOYERS^  LIABILITY  COMMISSION.  69 

purpose,  which  shall  be  open  to  public  inspection  during  the  regular  office  hours 
of  his  department. 

(2)  He  shall  cause  all  blanks  necessary  for  the  successful  operation  of  this 
act  to  be  printed,  and  shall  furnish  the  same  upon  request  free  of  charge  to  any 
employer.  He  shall  also  publish  a  list  of  employers  who  have  elected  to  operate 
under  this  act  and  who  have  withdrawn  such  election  in  a  newspaper  of  the 
county,  city  or  town  in  which  said  employers  are  situated,  as  he  may  deem  best, 
at  least  once  each  year. 

(3)  He  shall  serve  as  a  member  of  the  board  of   arbitration   (industrial^ 
accident  board),  as  provided  in  section  19. 

Section  35.  A  sum  sufficient  to  carry  out  the  provisions  of  this  act  is  hereby 
appropriated  out  of  any  money  in  the  treasury  not  otherwise  appropriated. 

Section  36.  Section  1816  of  the  statutes  and  acts  amendatory  thereof  arc 
continued  in  force  unaffected  by  this  act  and  all  other  acts  or  parts  of  acts 
inconsistent  with  this  act  are  to  be  deemed  replaced  by  this  act,  and  to  that  end 
are  hereby  repealed. 

Section  37.  This  act  shall  take  effect  and  be  fh  force  from  and  after  its 
passage  and  publication. 
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LIABILITY  AND  RAILROAD  LAWS  OF  OHIO. 

(House  Bill  No.  24.) 

AN  ACT 

To  amend  sections  6242,  6243,  6244,  6245,  10770,  10771  and  10772  and  to  supple- 
ment sections  6245  and  10773  by  the  enactment  of  additional  sections  known 
as  sections  6245-1,  6245-2,  6245-3  and  10773-1;  to  repeal  section  6244  of  the 
General  Code  relating  to  liability  for  wrongful  injury  or  death  and  the 
enforcement  of  actions  therefor. 

Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio : 

Section  1.  That  sections  6242,  6243,  6244,  6245,  10770,  10771,  10772  and 
10773  of  the  General  Code  be  amended  and  that  sections  6245  and  10773  be  sup- 
plemented by  the  addition  of  additional  sections  to  be  known  as  sections  6245-1, 
6245-2,  6245-3,  and  10773-1,  as  follows: 

Sec.  6242.  That  in  all  actions  brought  to  recover  from  an  employer  for 
personal  injuries  suffered  by  his  employee  or  for  death  resulting  to  such  employee 
from  such  personal  injuries,  while  in  the  employe  of  such  employer,  arising 
from  the  negligence  of  such  employer  or  any  of  such  employer's  officers,  agents, 
or  employees,  it  shall  be  held  in  addition  to  the  liability  now  existing  by  law 
that  any  person  in  the  employe  of  such  employer,  in  any  way  having  power  or 
authority  in  directing  or  controlling  any  other  employee  of  such  employer,  is 
not  the  fellow  servant,  but  superior  to  such  other  employee;  any  person  in  the 
employee  of  such  employer  in  any  way  having  charge  or  control  of  employees 
in  any  separate  branch  or  department,  shall  be  held  to  be  the  superior  and  not 
fellow  servant  of  all  employes  in  any  other  branch  or  department  in  which  they  are 
employed >  any  person  in  the  employ  of  such  employer  whose  duty  it  is  to  repair 
or  inspect  the  ways,  works,  boats,  wharves,  plant,  machinery,  appliances  or 
tools,  in  any  way  connected  with  or  in  any  way  used  in  the  ..business  of  the 
employer  or  to  receive,  give  or  transmit  any  signal,  instruction,  or  warning  to 
or  for  such  employees  shall  be  held  to  be  the  superior  and  not  fellow  servant 
to  such  other  employees  of  such  employer. 

Sec.  6243.  That  if  the  employee  of  any  such  employer  shall  receive  any 
personal  injury  by  reason  of  any  defect  or  unsafe  condition  in  any  ways,  works, 
boats,  wharves,  plant,  machinery,  appliances  or  tools,  except  simple  tools,  in  any 
way  connected  with  or  in  any  way  used  in  the  business  of  the  employer,  such 
employer  shall  be  deemed  to  have  had  knowledge  of  such  defect,  before  and  at 
the  time  such  injury  was  so  sustained,  and  when  the  fact  of  such  defect  shall 
be  made  to  appear  upon  trial  of  an  action  brought  by  such  employee  or  his  per- 
sonal or  legal  representative,  against  any  such  employer  for  damages,  on  ac- 
count of  such  injuries  so  received,  the  same  shall  be  prima  facie  evidence 
of  neglect  on  the  part  of  such  employer;  but  the  employer  may  show  by  way 
of  defense  that  such  defect  was  not  discoverable  in  the  exercise  of  ordinary 
care. 

Sec.  6244.     That  in  all  such  .actions  the  negligence  of  a  fellow  servant  of 
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the  employee  shall  not  be  a  defense  where  the  injury  or  death  was  in  any  way 
caused  or  contributed  to  by  any  of  the   following  causes,  to-wit:     Any  defect 
or  unsafe   condition  in  the  ways,  works,  boats,  wharves,  plant,  machinery,   ap- 
pliances or  tools,  except  simple  tools,  in  any  way  connected  with  or  in  any  way 
used  in  the  business  of  the  employer;  the  negligence  of  any  person  engaged  as 
superintendent,  manager,  foreman,  inspector,  repairman,  signal  man,  or  any  per- 
son  in   any   way  having  charge,   care  or  control   of   such   ways,   works,   boats, 
wharves,  plant,  machinery,  appliances  or  tools;  the  negligence  of  any  person  in 
charge  of  or  directing  the  particular  work  in  which  the  employee  was  engaged 
at  the  time  of   the   injury   or   death;   the  negligence   of   any   person   to   whose 
orders  the  employee  was  bound  to  conform,  and  by  reason  of  his  having  con- 
formed thereto  the  injuries  or  death  resulted;  the  negligent  act  of  any  fellow 
servant  done  in  obedience  to  the  immediate  or  peremptory  instructions  or  orders 
given  by  the  employer,  or  any  person  who  has  authority  to  direct  the  doing  of 
said  act;   the   want   of   necessary   and    sufRcient   rules   and    regulations   for   the 
government  of  such  employees  and  the  operation  and  maintenance  of  such  ways, 
iKorks,  boats,  wharves,  plant,  machinery,  appliances  or  tools. 

Sec.  G245.  That  in  any  such  action  when  it  shall  appear  that  the  injury 
or  death  was  caused  in  whole  or  in  part  by  any  of  the  following,  to-wit:  The 
neglect  of  such  employer  in  failing  to  properly  furnish,  maintain,  construct, 
guard,  repair,  inspect,  or  protect  any  of  the  ways,  works,  boats,  wharves,  plant, 
machinery,  appliances  or  tools,  in  any  way  connected  with  or  in  any  way  used 
in  the  business  of  the  employer,  in  any  manner  required  by  statute  or  law  of 
the  state  or  United  States;  any  defective  or  unsafe  condition  in  the  ways,  works, 
boats,  wharves,  plant,  machinery,  appliances  or  tools,  except  simple  tools,  in  any 
way  connected  with  or  in  any  way  used  in  the  business,  of  the  employer,  the 
fact  that  such  employee  continued  in  said  employment  with  knowledge  of  such 
negligent  omission  or  want  of  care  or  such  defective  or  unsafe  condition  shall 
not  be  a  defense  unless  by  the  terms  of  his  employment  it  was  expressly  made 
the  duty  of  such  employee  to  report  such  neglect  or  such  defective  or  unsafe 
condition  to  the  employer  and  the  evidence  discloses  that  such  employee  failed 
so  to  report,  and  that  the  employer  was  not  otherwise  possessed  of  knowledge 
of  such  negligent,  unsafe  or  defective  condition.  Such  employee  shall  not  be 
held  to  have  assumed  the  risk  of  the  negligent  act  of  any  fellow  servant  or  em- 
ployee of  such  employer,  done  in  obedience  to  the  immediate  or  peremptory 
instructions  or  orders  given  by  the  employer,  or  any  other  person  who  has 
authority  to  direct  the  doing  of  said  act;  the  want  of  necessary  and  sufficient 
rules  and  regulations  or  the  lack  of  enforcement  of  same,  for  the  government 
of  such  employees  in  the  construction,  operation  and  maintenance  of  such  ways, 
works,  boats,  wharves,  machinery,  plant,  appliances  or  tools,  or  the  employing 
or  retention  of  any  incompetent  servant. 

Sec.  6245-1.  That  in  all  such  actions  hereafter  brought,  the  fact  that  the 
employee  may  have  been  guilty  of  contributory  negligence  shall  not  bar  a  re- 
covery where  his  contributory  negligence  is  slight  and  the  negligence  of  the  em- 
ployer is  gross  in  comparison.  But  the  damages  shall  be  diminished  by  the  jury 
in  proportion  to  the  amount  of  negligence  attributable  to  such  employee.  Pro- 
vided that  no  such  employee  who  may  be  injured  or  killed  shall  be  held  in  any 
degree  to  have  been  guilty  of  contributory  negligence  in  any  case  where  the 
violation  of  such  employer  of  any  statute  or  law  of  the  state,  or  United  States 
enacted  for  the  safety  of  employees  in  any  way  contributed  to  the  injury  or 
death  of  such  employee  unless  by  the  terms  of  his  employment  it  was  ex- 
pressly made  the  duty  of  such  employee  to  report  such  violation  to  the  em- 
ployer and  the  evidence  shows  that  such  employee  failed  so  to  report  and  that 
the  employer  was  not  possessed  of  knowledge  of  such  violation.     All  questions 
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of  negligence,  contributory  negligence,  and  assumption  of  risk,  shall  be  for  the 
jury,  under  the  instruction  of  the  court. 

Sec.  6245-2.  That  in  all  such  actions  where  a  minor  employee  has  been 
employed  or  retained  in  employment  contrary  to  any  statute  or  law  of  the  state 
or  United  States,  such  employee  shall  not  be  deemed  or  held  to  have  been  guilty 
of  contributory  negligence,  nor  to  have  assumed  any  of  the  risks  of  such 
employment;  but  the  employer  may  show  by  way  of  defense  any  fraud  or  mis- 
representation   made   by   such    employee. 

Sec.  6245-3.  That  in  all  such  actions  any  contract,  rule,  regulation  or  de- 
vice whatsoever,  the  purpose  or  intent  of  which  shall  be  to  enable  any  employer 
to  exempt  himself  or  itself  from  any  liability  created  by  this  act,  shall  to  that 
extent  be  void ;  provided,  that  in  any  action  brought  against  any  employer  under 
or  by  virtue  of  any  other  provisions  of  this  act,  such  employer  may  set  off 
therein,  any  sum  he  or  it  has  contributed  or  paid  to  any  insurance,  relief,  benefit, 
or  indemnity  that  may  have  been  paid  to  the  injured  employee  or  the  person 
entitled  thereto  on  account  of  the  injury  or  death  for  which  said  action  was 
brought. 

Sec.  10770.  When  the  death  of  a  person  is  caused  by  wrongful  act,  neg- 
lect or  default  such  as  would  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  if  death  had  not  ensued  the  cor- 
poration which,  or  the  person  who  would  have  been  liable  if  death  had  not 
ensued,  or  the  administrator  or  executor  of  the  estate  of  such  person,  as  such 
administrator  or  executor  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although  the  death  was  caused 
under  circumstances  which  make  it  in  law  murder  in  the  first  or  second  degree, 
or  manslaughter.  When  the  action  is  against  such  admmistrator  or  executor 
the  damages  recovered  shall  be  a  valid  claim  against  the  estate  of  such  deceased 
person. 

When  death  is  caused  by  a  wrongful  act,  neglect  or  default  in  another  state, 
territory  or  foreign  country,  for  which  a  right  to  maintain  an  action  and  recover 
damages  in  respect  thereof  is  given  by  a  statute  of  such  other  state,  territory, 
or  foreign  country  such  right  of  action  may  be  enforced  in  this  state,  in  all 
cases  where  such  other  state,  territory  or  foreign  country  allows  the  enforce- 
ment in  its  courts  of  the  statute  of  this  state  of  a  like  character  but  in  no  case 
shall  the  damages  exceed  the  amount  authorized  to  be  recovered  for  a  wrongful 
neglect  or  default  in  this  state,  causing  death.  Every  such  action  brought  under 
this  act  shall  be  commenced  within  the  time  prescribed  for  the  commencement  of 
such  action  by  the  statute  of  such  other  state,  territory  or  foreign  country. 

Sec.  10772.  Such  action  shall  be  for  the  exclusive  benefit  of  the  wife,  or 
husband,  and  children,  or  if  there  be  neither  of  them,  then  of  the  parents  and 
next  of  kin  of  the  person  whose  death  was  so  caused :  It  must  be  brought 
in  the  name  of  tlie  personal  representative  of  the  deceased  person ;  and  where 
it  shall  appear  that  any  such  action  is  for  the  benefit  of  children,  widow, 
widower,  mother,  father,  brother  or  sister,  the  jury  may  give  such  damages, 
not  exceeding  in  any  case  ten  thousand  dollars,  and  where  it  shall  appear  that 
any  such  action  is  for  the  benefit  of  a  widow  and  one  or  more  minor  children 
the  jury  may  give  such  damages,  not  exceeding  in  any  case  twelve  thousand 
dollars,  as  the  jury  may  think  proportioned  to  the  pecuniary  injury  resulting 
from  such  death,  to  the  persons  respectively  for  whose  benefit  the  action  was 
brought.  Every  such  action  must  be  commenced  within  two  years  after  the 
death  of  such  deceased  person,  except  as  provided  in  section  10773-1.  Such 
personal  representative,  if  he  was  appointed  in  this  state,  with  the  consent  of 
the  court  making  such  appointment  may  at  any  time,  before  or  after  the  com- 
mencement  of   a   suit,    settle  with   the   defendant   the   amount  to  be  paid.     The 
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amount  received  by  such  personal  representative,  whether  by  settlement,  or 
otherwise,  shall  be  apportioned  among  the  beneficiaries,  unless  adjusted  between 
themselves,  by  the  court  making  the  appointment,  in  such  manner  as  shall  be 
fair  and  equitable,  having  reference  to  the  age  and  condition  of  siich  benefici- 
aries and  the  laws  of  descent  and  distribution  of  personal  estates  left  by  per- 
sons dying   in   the   state. 

Sec.  10773-1.  That  in  every  such  action  for  wrongful  death  commenced  or 
attempted  to  be  commenced  within  the  time  herein  specified,  if  a  judgment  for 
the  plaintiff  be  reversed,  or  if  the  plaintiff  fail,  otherwise  than  upon  the^  merits, 
and  the  time  limited  herein  for  the  commencement  of  such  action  has  at  the 
date  of  such  reversal,  or  failure,  expired,  the  plaintiff,  or  if  he  die  and  the 
cause  of  action  survive,  his  representative  may  commence  a  new  action  within 
one  year  after  such  date. 

Section  2.  That  said  original  sections  6242,  G243,  6244,  6245,  10770,  10771, 
l'i772  and  10773  uf  the  General  Code  be  and  the  same  are  hereby  repealed. 

Granville  W.  Mooney, 
Speaker  of  the  House  of  Representatives. 

Francis  W.  Treadway, 
President  of   the   Senate. 
Passed  April  30,  1910. 
Approved  May  12,  1910. 

JuDsoN   Harmon,   Gorenwr. 


THE  GENERAL  CODE  OF  THE  STATE  OF  OHIO. 

Section  9010.  Relief  association  prohibited.  —  No  company  created,  under 
and  by  virtue  of  the  laws  of  this  state  or  of  any  state  or  country,  having  and 
operating  a  line  of  railway  in  this  state,  shall  establish,  maintain  or  assist  in 
establishing  or  maintaining  a  relief  association  or  society,  the  rules  or  by-laws 
of  which  require  of  a  person  or  employe  becoming  a  member  thereof  to  enter 
into  an  agreement  or  stipulation,  directly  or  indirectly,  whereby  he  stipulates  or 
agrees  to  surrender  or  waive  a  right  of  damages  against  any  railroad  company 
for  personal  injuries  or  death,  or  to  surrender  or  waive,  in  case  he  asserts  such 
claim  for  damages,  any  right  whatever.     (R.  S.  Sec.  3270.) 

Section  9011.  Unlawful  for  railroad  to  limit  liability  as  employer.  —  No 
railroad  corporation  or  company  owning  and  operating,  or  operating  railroad 
shall  adopt  or  promulgate  a  rule  or  regulation  for  the  government  of  its  ser- 
vants or  employes,  or  make  or  enter  into  an  agreement  with  a  person  engaged 
in  or  about  to  engage  in  its  service,  wherein  such  employe  in  any  manner, 
promises  or  agrees  to  hold  such  corporation  or  company  harmless,  on  account 
of  an  injury  he  may  receive  by  reason  of  accident  to,  breakage,  defect  or  in- 
sufficiency in  the  cars  or  machinery  and  attachments  thereto  belonging  on  cars 
owned,  operated,  or  run  by  such  corporation,  or  company  being  defective.  (87 
V.    149   p.    1). 

Section  9CU2.  Unlazvful  for  company  to  compel  employe  to  join  any  com- 
pany or  association.  —  No  corporation  directly  or  indirectly  shall  compel  or  re- 
quire an  employe  to  join  any  company  or  association  whatsoever,  or  withhold 
any  part  of  an  employe's  wages  or  his  salary  for  the  payment  of  dues  or  assess- 
ments in  any  society  or  organisation,  or  demand  or  require  either  as  a  condi- 
tion precedent  to  securing  employment  or  being  employed.  Such  railroad  com- 
panies shall  not  discharge  an  employe  because  he  refuses  or  neglects  to  become 
a  member  of  any  society  or  organization.  If  any  employe  is  discharged  at  any 
time  within  ten  days  after  receiving  a  notice  thereof,  he  may  demand  the  reason 
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of  such  discharge,   and   the   railroad   company  thereupon   must  give   the  reason 
to  him  in  writing.     (87  v.  149  p.  1.) 

Section  9013.  Companies  prohibited  from  demanding  or  receiving  waiveri, 
— No  railroad  company  insurance  society,  or  association,  or  other  person  shall 
demand,  accept,  or  enter  into  an  agreement  or  stipulation  with  a  person  about 
to  enter,  or  in  the  employ  of  a  railroad  company  whereby  he  stipulates  or  agrees 
to  surrender  or  waive  any  right  to  damages  against  a  railroad  company,  there- 
after  arising  for  personal  injury  or  death,  or  whereby  he  agrees  to  surrender 
or  waive  in  case  he  asserts  such  right  or  any  other  right.     (87  v.  149  p.  1.) 

Section  9014.  Agreements,  etc.,  void;  forfeiture.  —  All  rules,  regulations, 
stipulations  and  agreements,  declared  unlawful  by  the  next  three  preceding  sec- 
tions, are  void.  A  corporation,  association  or  person  violating,  or  aiding  or 
abetting  the  violation  of  either  of  such  sections,  for  each  offense  shall  forfeit 
and  pay  to  the  person  thus  wronged  or  deprived  of  his  rights  thereunder,  not 
less  than  fifty  nor  over  five  hundred  dollars,  to  be  recovered  by  a  civil  action. 
(87  V.  149  p.  1.) 

Section  9015.  Defective  fnachinery  prima  facie  evidence  of  negligence.— 
No  railroad  corporation  knowingly  or  negligently  shall  use  or  operate  a  car  or 
locomotive  that  is  defective,  or  upon  which  the  machinery  or  attachments  thereto 
belonging  are  in  any  manner  defective.  If  an  employe  of  such  corporation  re- 
ceives injury  by  reason  of  a  defect  in  a  car  or  locomotive,  or  the  machinery  or 
attachments  thereto  belonging,  owned  and  operated,  or  being  operated  by  such 
corporation,  it  shall  be  deemed  to  have  had  knowledge  of  such  defect  before  and 
at  the  time  such  injury  is  so  sustained.  When  such  defect  is  made  to  appear 
in  the  trial  of  any  action  brought  by  such  employe,  or  his  legal  representative, 
against  a  railroad  corporation  for  damages  on  account  of  injuries  so  received, 
that  fact  shall  be  prima  facie  evidence  of  negligence  on  the  part  of  such  cor- 
poration.    (87  V.  149  p.  2.) 

Section  9016.  Superior  officers  and  fellow  servant  defined.  —  In  actions 
against  a  railroad  company  for  personal  injury  to  a  person  while  in  its  employ, 
or  for  death  resulting  from  such  injury,  arising  from  the  negligence  of  such 
company,  or  any  of  its  officers  or  employes,  in  addition  to  other  liability,  it  shall 
be  held  that  every  person  in  the  employ  of  such  company,  with  actual  power  or 
authority  to  direct  or  control  another  employe  thereof  is  not  the  fellow  servant, 
but  superior  of  such  other  employe.  Every  person,  also,  in  the  employ  of  such 
company  who  has  charge  or  control  of  employes  in  a  separate  branch  or  de- 
partment, is  to  be  held  to  be  the  superior  and  not  fellow  servant  of  employes 
in  another  branch  or  department,  who  have  not  po>yer  to  direct  or  control  in 
the  branch  or  department  in  which  they  are  employed.     (87  v.   150  par.   3.) 

Section  9017.  Presumptive  evidence.  —  Every  railroad  company  operating 
a  railroad  which  in  whole  or  in  part  is  within  this  state  shall  be  liable  for  all 
damages  sustained  by  any  of  its  employes  by  reason  of  personal  injury  or  death 
of  such  employe; 

1.  When  such  injury  or  death  is  caused  by  a  defect  in  any  locomotive, 
engine,  car,  hand-car,  rail,  track,  machinery  or  appliance  required  by  such  com- 
pany to  be  used  by  its  employes  in  and  about  the  business  of  their  employment, 
if  such  defect  could  have  been  discovered  by  reasonable  and  proper  care,  tests 
or  inspection.  Proof  of  such  defect  shall  be  presumptive  evidence  of  knowledge 
thereof  on  the  part  of  such  company.  An  employe  of  such  railroad  company 
who  is  injured  or  killed  as  a  result  of  such  a  defect,  shall  not  be  deemed  to  have 
assumed  the  risk  occasioned  thereby,  although  continuing  in  the  employment  of 
the  company  after  knoivledge  of  tlie  defect,  nor  shall  continuance  in  employ- 
ment after  such  knowledge  by  an  employe  be  deemed  an  act  of  contributory 
negligence. 
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2.  While  such  employe  is  engaged  in  operating,  running,  riding  upon  or 
switching  passenger,  freight  or  other  trains,  engines  or  cars,  and  in  the  per- 
formance of  his  duties,  and  when  such  injury  was  caused  by  the  carelessness 
or  negligence  of  any  other  employe,  ofiker  or  agent  of  such  company,  in  the 
disdargc  of  or  for  failure  to  discharge  his  duties  as  such.     (99  v.  25  p.  1.) 

Sucnoir  9018.  Slight  contributory  negligence  no  bar  to  recovery. — In  all 
actions  hereafter  brought  against  a  railroad  company  operating  a  railroad  in 
whole  or  part  within  this  state,  for  personal  injury  to  an  employe  or  where 
such  injuries  have  resulted  in  his  death,  the  fact  that  he  was  guilty  of  contribu- 
tory negligence  shall  not  bar  a  recovery  when  such  negligence  was  slight  and 
that  of  the  employer  greater,  in  comparison.  But  the  damages  must  be  diminished 
by  the  fury  in  proportion  to  the  amount  of  negligence  attributable  to  such  em- 
ploye. All  questions  of  negligence  and  contributory  negligence  shall  be  for  the 
jury.     (99  v.  25  p.  2.) 

(Senate  Bill  No.   135.) 

AN   ACT 

Relative  to  employers'  liability  insurance  risks. 

Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio: 

Section  1.  That  section  ninety-five  hundred  ten  of  the  General  Code  be 
supplemented  by  six  sections  to  be  known  as  sections  9510-1,  9510-2,  9510-3, 
9510-4,  9510-5,  9510-6,  relative  to  employers'  liability  insurance  risks,  providing 
as  follows: 

Sec.  9510-4.  An  employe,  who  has  heretofore  recovered  or  shall  hereafter 
recover  against  his  employer  for  injuries  sustained  while  in  the  employ  of  his 
employer,  and  because  of  negligence  of  the  employer,  or  negligence  for  which 
he  or  it  is  liable,  shall  be  subrogated  to  ail  the  rights  of  the  employer  under 
any  contract  or  policy  of  insurance  against  loss  or  damage  resulting'  to  said 
employer  from  injury  or  death  of  an  employe  while  in  the  service  of  such  em- 
ployer whether  said  person,  co-partnership  or  corporation  contracting  or  issuing 
such  policy  of  insurance  has  been  made  a  party  to  the  action  for  damages 
sustained  or  not. 

Sec  9510-5.  In  case  of  the  death  of  any  employe  by  reason  of  the  wrong- 
ful or  negligent  acts  of  his  employer,  or  negligence  or  wrongful  acts  for  which 
he  is  liable,  then  the  personal  representative  or  representatives  of  the  deceased 
employe  shall  have  all  the  rights  and  remedies  that  the  employe  would  have  had 
hereunder  had  death  not  resulted. 

Granville  W.  Mooney, 
Speaker  of  the  House  of  Representatvues. 
Francis  W.  Treadway, 

President  of  the  Senate. 

Passed  April  30,  1910. 

May  12,  1910. 
To  the  General  Assembly: 

Substitute  Senate  Bill  No.  135,  entitled  "A  Bill  relative  to  employers'  lia- 
bility risks,"  has  been  discussed  and  considered  with  the  care  it  deserves  as  an 
admitted  new  departure  in  legislation.  It  deals,  too,  with  a  subject  which  is 
rapidly  growing  in  importance  as  the  humane  policy  of  the  laws  improves  the 
road  to  recovery  for  the  personal  injuries  which  ever  heightening  speed  and 
power  in  industry  inflict  upon  workmen. 
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Section  9510-4,  which  subrogates  the  injured  person,  after  recovery  of  judg- 
ment, to  all  rights  of  the  employer  under  his  policy,  I  approve.  Also  section 
9510-5,  which  preserves  to  the  representative  of  the  deceased  employe  the  same 
right  of  action  he  had  himself. 

The  other  sections  I  am  unable  to  reconcile  with  sound  policy  under  a 
free  and  impartial  government. 

Section  9510-1  declares  it  unlawful  for  any  corporate  or  individual  em- 
ployer to  accept  a  policy  conditioned  to  be  void  in  case  of  his  insolvency  and 
makes  the  insurer  liable  notwithstanding  such  condition. 

This  section  can  not  affect  existing  policies  and,  assuming  that  as  to  future 
policies  it  does  not,  even  in  cases  of  private  persons,  invade  the  liberty  of  con- 
tract reserved  to  all   citizens,   what  would  be   the   result   of  such   a  law? 

Corporations  with  great  resources  may  carry  their  own  risks,  as  they 
sometimes  do  with  respect  to  losses  by  fire,  but  the  far  more  numerous  con- 
cerns which  citizens  of  ordinary  means  conduct  in  all  parts  of  the  State  cannot 
afford  to  do  this,  especially  with  their  responsibility  for  injuries  broadened  as 
it  now  is.  It  is  to  the  interest  of  their  employes,  as  well  as  their  own,  that 
they  take  measures  to  meet  this  responsibility  without  crippling  their  enter- 
prises. 

This  must  be  done  by  insurance  which  spreads  the  risk  among  many  em- 
ployers, and  such  insurance  has  become  an  important  feature  in  the  business 
of  all  civilized  countries  where  industrial  enterprises  abound. 

It  -is  as  impossible  to  suppose  that  an  employer  relaxes  care  and  precaution 
toward  his  employes  because  he  is  so  insured  as  that  he  becomes  reckless  of 
life  or  limb  because  he  carries  life  and  accident  policies.  But  everybody  knows 
that  inattention  to  duty  to  employes  does  result  from  the  demoralization  which 
insolvency  creates.  So  no  company  worth  insuring  in  could  be  expected  to 
dispense  with  the  condition  named,  unless  at  premium  rates  which  would  be 
prohibitive,  any  more  than  it  would  with  conditions  respecting  safety  appli- 
ances, inspection,  etc.,  which  all  policies  contain. 

The  effect  of  this  section  would  be  practically  to  put  an  end  to  insurance 
of  this  kind,  to  the  detriment  not  only  of  the  employer,  but  also  of  his  employes, 
by  making  barren  the  right  of  subrogation  given  by  the  approved  part  of  this 
bill  and  the  successful  continuance  of  the  enterprise  which  affords  them  employ- 
ment less  certain. 

Surely  nobody  would  issue  such  a  policy  to  an  insolvent  concern,  yet  the 
bill  cuts  off  common  right  of  relief  when  the  insurer  has  been  deceived  in  this 
regard  in  making  the  contract. 

Sections  9510-2,  9510-3  and  9510-6  permit  the  insurer  to  be  sued  with  the 
employer  in  the  original  action  and  the  attaching  to  the  petition  therein  of  inter- 
rogatories compelling  the  employer  to  give  information  respecting  the  insur- 
ance he  carries. 

No  sound  reasons  have  been  advanced,  and  I  know  of  none,  for  thus  dis- 
turbing in  a  special  class  of  cases  the  rules  which  are  everywhere  considered 
necessary  for  the  due  and  orderly  administration  of  justice.  Whether  the  under- 
taking of  the  insurer  be  to  indemnify  the  employer  for  what  he  is  required  to 
pay,  or  to  meet  a  liability  when  adjudged,  the  obligation  does  not  accrue,  even 
to  the  employer,  until  the  action  against  him  has  terminated.  How  then  can 
the  insurer  be  properly  joined  in  that  action  by  the  employe  to  whom  he  has 
neither  made  a  promise  nor  done  an  injury?  The  proposal  is  to  join  together, 
not  two  incompatible  actions  against  the  same  defendant,  but  two  such  actions 
against  different  defendants,  one  of  whom  cannot  be  held  liable  at  all,  to  any- 
body, until  the  action   against  the  other   results   in  a  judgment. 
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A  supplementary  proceeding  after  judgment  to  enforce  the  right  of  sub- 
rogation, as  in  cases  of  garnishment,  is  the  only  one  which  could  properly  be 
provided  against  the  insurer  in  the  case  against  the  employer,  and  this  would 
secure   to    the  employe  the  full  and  speedy  enforcement  of  all  his  rights. 

1    therefore  herewith  file  with  the  Secretary  of   State  said  sections  9510-1, 
9510-2.    9510-3,  and  9510-6,  without  approval. 

JuDSON  Harmon,  Governor. 
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FEDERAL  COMPENSATION  LAW  AND  LIABILITY  LAW. 

APPENDIX  VIIIo. 

Federal  Compensation  Law. 

(H.  R.  21884.) 

AN  ACT  Granting  to  certain  employees  of  the  United  States  the  right  to  re- 
ceive from  it  compensation  for  injuries  sustained  in  the  course  of  their 
employment 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled:  That  when,  on  or  after  August 
first,  nineteen  hundred  and  eight,  any  person  employed  by  the  United  States 
as  an  artisan  or  laborer  in  any  of  its  manufacturing  establishments,  arsenals, 
or  navy-yards,  or  in  the  construction  of  river  and  harbor  or  fortification  work 
or  in  hazardous  employment  on  construction  work  in  the  reclamation  of  arid 
lands  or  the  management  and  control  of  the  same,  or  in  hazardous  employment 
under  the  Isthmian  Canal  Commission,  is  injured  in  the  course  of  such  employ- 
ment, such  employee  shall  be  entitled  to  receive  for  one  year  thereafter,  unless 
such  employee,  in  the  opinion  of  the  Secretary  of  Commerce  and  Labor,  be 
sooner  able  to  resume  work,  the  same  pay  as  if  he  continued  to  be  employed, 
such  payment  to  be  made  under  such  regulations  as  the  Secretary  of  Commerce 
and  Labor  may  prescribe :  Provided,  That  no  compensation  shall  be  paid  under 
this  act  where  the  injury  is  due  to  the  negligence  or  misconduct  of  the  employee 
injured,  now  unless  said  injury  shall  continue  for  more  than  fifteen  days.  All 
questions  of  negligence  or  misconduct  shall  be  determined  by  the  Secretary  of 
Commerce  and   Labor. 

Sec.  2.  That  if  any  artisan  or  laborer  so  employed  shall  die  during  the 
said  year  by  reason  of  such  injury  received  in  the  course  of  such  employment, 
leaving  a  widow,  or  a  child  or  children  under  sixteen  years  of  age,  or  a  depend- 
ent parent,  such  widow  and  child  or  children  and  dependent  parent  shall  be  en- 
titled to  receive,  in  such  portions  and  under  such  regulations  as  the  Secretary 
of  Commerce  and  Labor  may  prescribe,  the  same  amount,  for  the  remainder  of 
the  said  year,  that  said  artisan  or  laborer  would  be  entitled  to  receive  as  pay 
if  such  employee  were  alive  and  continued  to  be  employed:  Provided,  That  if 
the  widow  shall  die  at  any  time  during  the  said  year  her  portion  of  said  amount 
shall  be  added  to  the  amount  to  be  paid  to  the  remaining  beneficiaries  under  the 
provisions  of  this  section  if  there  be  any. 

Sec.  3.  That  whenever  an  accident  occurs  to  any  employee  embraced  within 
the  terms  of  the  first  section  of  this  act,  and  which  results  in  death  or  a  prob- 
able incapacity  for  work,  it  shall  be  the  duty  of  the  official  superior  of  such 
employee  to  at  once  report  such  accident  and  the  injury  resulting  therefrom  to 
the  head  of  his  Bureau  or  independent  office,  and  his  report  shall  be  immediately 
communicated,  through  regular  official  channels,  to  the  Secretary  of  Commerce 
and  Labor.  Such  report  shall  state,  first,  the  time,  cause,  and  nature  of  the 
accident  and  injury  and  the  probable  duration  of  the  injury  resulting  therefrom; 
second,  whether  the  accident  arose  out  of  or  in  the  course  of  the  injured  per- 
son's employment;  third,  whether  the  accident  was  due  to  negligence  or  niis- 
cunduct  on  the  part  of  the  employee  injured;   fourth,  any  other  matters  required 
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by  such  rules  and  regulations  as  the  Secretary  of  Commerce  and  Labor  may 
prescribe.  The  head  of  each  Department  or  independent  office  shall  have  power, 
however,  to  charge  a  special  official  with  the  duty  of  making  such  reports. 

Sec  4.  That  in  case  of  any  accident  which  shall  result  in  death,  the  per- 
sons entitled  to  compensation  under  this  act  or  their  legal  representatives  shall, 
within  ninety  days  after  such  death,  file  with  the  Secretary  of  Commerce  and 
Labor  an  affidavit  setting  forth  their  relationship  to  the  deceased  and  the  ground 
of  their  claim  for  compensation  under  the  provisions  of  this  act.  This  shall  be 
accompanied  by  the  certificate  of  the  attending  physician  setting  forth  the  fact 
and  cause  of  death,  or  the  non-production  of  the  certificate  shall  be  satisfactorily 
accounted  for.  In  the  case  of  incapacity  for  work  lasting  more  than  fifteen 
days,  the  injured  party  desiring  to  take  the  benefit  of  this  act  shall,  within  a 
reasonable  period  after  the  expiration  of  such  time,  file  with  his  official  superior, 
to  be  forwarded  through  regular  official  channels  to  the  Secretary  of  Commerce 
and  Labor,  an  affidavit  setting  forth  the  grounds  of  his  claim  for  compensation, 
to  be  accompanied  by  a  certificate  of  the  attending  physician  as  to  the  cause  and 
nature  of  the  injury  and  probable  duration  of  the  incapacity,  or  the  non-produc- 
tion of  the  certificate  shall  be  satisfactorily  accounted  for.  If  the  Secretary  of 
Commerce  and  Labor  shall  find  from  the  report  and  affidavit  or  other  evidence 
produced  by  the  claimant  or  his  or  her  legal  representatives,  or  from  such  addi- 
tional investigation  as  the  Secretary  of  Commerce  and  Labor  may  direct  that  a 
claim  for  compensation  is  established  under  this  act,  the  compensation  to  be 
paid  shall  be  determined  as  provided  under  this  act  and  approved  for  payment 
by  the  Secretary  of  Commerce  and  Labor. 

Sec.  6.  That  the  employee  shall  whenever  and  as  often  as  required  by  the 
Secretary  of  Commerce  and  Labor  at  least  once  in  six  months,  submit  to  medical 
examination,  to  be  provided  and  paid  for  under  the  direction  of  the  Secretary, 
and  if  such  employee  refuses  to  submit  to  or  obstructs  such  examination  his  or 
her  right  to  compensation  shall  be  lost  for  the  period  covered  by  the  continuance 
of  such  refusal  or  obstruction. 

Sec.  6.  That  payments  under  this  act  are  /)nly  to  be  made  to  the  benefi- 
daries  or  their  legal  representatives  other  than  assignees,  and  shall  not  be  sub- 
ject to  the  claims  of  creditors. 

Sec  7.  That  the  United  States  shall  not  exempt  itself  from  liability  under 
this  act  by  any  contract,  agreement,  rule  or  regulation,  and  any  such  contract, 
agreement,  rule,  or  regulation  shall  be  pro  tanto  void.  - 

Sec  8.  That  all  acts  or  parts  of  acts  in  conflict  herewith  or  providing  a 
different  scale  of  compensation  or  otherwise  regulating,  its  payment  are  hereby 
repealed. 

Approved  May  30,  1908. 

APPENDIX   VIII6. 
FEDERAL  COMMON  CARRIERS'  LIABILITY  LAW. 

(H.   R.   20310.) 

AK   ACT  relating  to  the  liability  of  common  carriers  by  railroad  to  their  em- 
ployes in  certain  cases.* 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled:    That  every  common  carrier  by  rail- 


♦The  common  carriers*  liability  law  of  1903  was  declared  unconstitutional 
by  the  Supreme  Court  on  January  6,  1908.  On  April  22,  1908,  President  Roose- 
vck  approved  an  amended  form  of  the  law. 
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road  while  engaging  in  commerce  between  any  of  the  several  states  or  territories 
or  between  any  of  the  states  and  territories  or  between  the  District  of  Columbia 
and  any  of  the  states  and  territories,  or  between  the  District  of  Columbia  or  any 
of  the  states  or  territories  and  any  foreign  nation  or  nations,  shall  be  liable  in 
damages  to  any  person  suffering  injury  while  he  is  employed  by  such  carrier 
in  such  commerce,  or,  in  case  of  the  death  of  such  employe,  to  his  or  her  per- 
sonal representative,  for  the  benefit  of  the  surviving  widow  or  husband  and  chil- 
dren of  such  employer;  and,  if  none,  then  of  such  employe's  parents;  and,  if 
none,  then  of  the  next  kin  dependent  upon  such  employe,  for  such  injury  or 
death  resulting  in  whole  or  in  part  from  the  negligence  of  any  of  the  officers, 
agents  or  employes  of  such  carrier,  or  by  reason  of  any  defect  or  insufficiency 
due  to  its  negligence,  in  its  cars,  engines,  appliances,  machinery,  track,  roadbed, 
works,  boats,  wharves,  or  other  equipment. 

Sec.  2.  That  every  common  carrier  by  railroad  in  the  territories,  the  Dis- 
trict of  Columbia,  the  Panama  Canal  Zone,  or  other  possessions  of  the  United 
States  shall  be  liable  in  damages  to  any  person  suffering  injury  while  he  is  em- 
ployed by  such  carrier  in  any  of  said  jurisdictions,  or,  in  case  of  the  death  of 
such  employe,  to  his  or  her  personal  representative,  for  the  benefit  of  the  sur- 
viving widow  or  husband  and  children  of  such  employe;  and," if  none,  then  of 
such  employe's  parents,  and,  if  none,  then  of  the  next  of  kin  dependent  upon 
such  employe,  for  such  injury  or  death  resulting  in  whole  or  in  part  from  the 
negligence  of  any  of  the  officers,  agents,  or  employes  of  such  carrier,  or  by 
reason  of  any  defect  or  insufficiency,  due  to  its  negligence,  in  its  cars,  engines, 
appliances,  machinery,  track,  roadbed,  works,  boats,  wharves  or  other  equipment. 

Sec.  3.  That  in  all  actions  hereafter  brought  against  any  such  common 
carrier  by  railroad  under  or  by  virtue  of  any  of  the  provisions  of  this  act  to 
recover  damages  for  personal  injuries  to  an  employe  or  where  such  injuries 
have  resulted  in  his  death,  the  fact  that  the  employe  may  have  been  guilty  of 
contributory  negligence  shall  not  bar  a  recovery,  but  the  damages  shall  be  di- 
minished by  the  jury  in  proportion  to  the  amount  of  negligence  attributable  to 
such  employe.  Provided,  that  no  such  employe  who  may  be  injured  or  killed 
shall  be  held  to  have  been  guilty  of  contributory  negligence  in  any  case  where 
the  violation  by  such  common  carrier  of  any  statute  enacted  for  the  safety  of 
employes  contributed  to  the  injury  or  death  of  such  employe. 

Sec.  4.  That  in  any  action  brought  against  any  common  carrier  under  or 
by  virtue  of  any  of  the  provisions  of  this  act  to  recover  damages  for  injuries 
to,  or  the  death  of,  any  of  its  employes,  such  employe  shall  not  be  held  to  have 
assumed  the  risks  of  his  employment  in  any  case  where  the  violation  of  such 
common  carrier  of  any  statute  enacted  for  the  safety  of  employes  contributed 
to  the  injury  or  death  of  such  employe. 

Sec.  5.  That  any  contract,  rule,  regulation,  or  device  whatsoever,  the  pur- 
pose or  intent  of  which  shall  be  to  enable  any  common  carrier  to  exempt  itself 
from  any  liability  created  by  this  act,  shall  to  that  extent  be  void:  Provided, 
that  in  any  action  brought  against  any  such  common  carrier  under  or  by  virtue 
of  any  of  the  provisions  of  this  such  common  carrier  may  bet  set  off  therein 
any  sum  it  has  contributed  or  paid  to  any  insurance,  relief  benefit,  or  indemnity 
that  have  been  paid  to  the  injured  employe,  or  the  person  entitled  thereto, 
on  account  of  the  injury  or  death  for  which  said  action  was  brought. 

Sec.  6.  That  no  action  shall  be  maintained  under  this  act  unless  commenced 
within  two  years  from  the  day  the  cause  of  action  accrued. 

Sec.  7.  That  the  term  *'common  carrier"  as  used  in  this  act  shall  include 
the  receiver  or  receivers  or  other  persons  or  corporations  charged  with  the  duty 
of  the  management  and  operation  of  the  business  of  a  common  carrier 


EMPLOYERS^  LIABILITY  COMMISSION.  8l 

Sec.  8.  Til  at  nothing  in  this  act  shall  be  held  to  limit  the  duty  of  the  lia- 
bility of  con:nion  carriers  or  to  impair  the  rights  of  their  employes  under  any 
other  act  cr  acts  of  Congress,  or  to  effect  the  prosecution  of  any  pending  pro- 
ceeding or  right  of  action  under  the  act  of  G>ngress  entitled,  "An  act  relating 
to  liaKility  of  common  carrier  in  the  District  of  Columbia  and  territories,  and 
to  common  carriers  engaged  in  commerce  between  the  states  and  between  the 
states  and  foreign  nations  to  their  employes,"  approved  June  eleventh,  nineteea 
hundred  and  six.   ' 

Approved,  April  22,  1908. 
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THE  EMPLOYERS'  LIABILITY  ACT  OF  OREGON. 

Adopted   November  8,   1910. 

WARNING. 

It  is  a  felony  for  anyone  to  sign  any  initiative  or  referendum  petition  with 
any  name  other  than  his  own,  or  to  knowingly  sign  his  name  more  than  once 
for  th  same  measure,  or  to  sign  such  petition  when  he  it  not  a  legal  voter. 


Initiative   Petition. 

To  the  Honorable  Frank  W.  Benson,  Secretary  of  State  for  the  State  of  Oregon: 

We,  the  undersigned  citizens  and  legal  voters  of  the  State  of  Oregon,  re- 
spectfully demand  that  the  following  proposed  law  providing  for  the  protection 
and  safety  of  persons  engaged  in  the  construction,  repairing,  alteration,  or  other 
work,  upon  buildings,  bridges,  viaducts,  tanks,  stacks  and  other  structures,  or 
engaged  in  any  work  upon  or  about  electrical  wires,  or  conductors  or  poles,  or 
supports,  or  other  electrical  appliances  or  contrivances  carrying  a  dangerous  cur- 
rent of  electricity;  or  about  any  machinery  or  in  any  dangerous  occupation, 
and  extending  and  defining  the  liability  of  employers,  in  any  or  all  acts  of  negli- 
gence, or  for  injury  or  death  of  their  employes,  and  defining  who  are  the  agents 
of  the  employer,  and  declaring  what  shall  not  be  a  defense  in  actions  by  em- 
ployes against  employers,  shall  be  submitted  to  the  legal  voters  of  the  State  of 
Oregon,  for  their  approval  or  rejection,  at  the  regular  general  election  to  be  held 
on  the  8th  day  of  November,  being  the  second  Tuesday  in  November,  A.  D. 
1910,  and  each  for  himself  says : 

"I  have  personally  signed  this  petition;  I  am  a  legal  voter  of  the  State  of 
Oregon ;  my  residence  and  postoffice  address  are  correctly  written  after  my  name," 

A   Bill. 

To  propose  by  initiative  petition  a  law  providing* for  the  protection  and 
safety  of  persons  engaged  in  the  construction,  repairing,  alteration,  or  other  work, 
upon  buildings,  bridges,  viaducts,  tanks,  stacks  and  other  structures,  or  engaged 
in  any  work  upon  or  about  electrical  wires,  or  conductors  or  poles,  or  sup- 
ports, or  other  electrical  appliances  or  contrivances  carrying  a  dangerous  cur- 
rent of  electricity;  or  about  any  machinery  or  in  any  dangerous  occupation,  and 
extending  and  defining  the  liability  of  employers  in  any  or  all  acts  of  negligence, 
or  for  injury  or  death  of  their  employes,  and  defining  who  are  the  agents  of 
the  employer,  and  declaring  what  shall  not  be  a  defense  in  actions  by  employes 
against  employers,  and  prescribing  a  penalty  for  a  violation  of  the  law. 

Be  it  enacted  by  the  people  of  the  State  of  Oregon: 

Section  1.  All  owners,  contractors,  sub-contractors,  corporations  or  per- 
sons whatsoever,  engaged  in  the  construction,  repairing,  alteration,  removal  or 
painting  of  any  building,  bridge,  viaduct,  or  other  structure  (other  than  a  pri- 
vate dwelling  house,  barn  or  other  domestic  building  appurtenant  to  a  private 
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^^IHng  or  farm,  and  used  exclusively  as  such)  or  in  the  erection  or  operation 
any  machinery,  or  in  the  manufacture,  transmission  and   use  of   electricity, 
^   'n    the  manufacture  or  use  of  any  dangerous  appliance  or  substance,  shall  see 
^y  ^    a.11  metal,  wood,  rope,  glass,  rubber,  gutta  percha,  or  other  material  what- 
(j^-.^»     shall  be   carefully  selected   and   inspected  and  tested   so  as  to   detect  any 
slw^^^s,  and    all   scaffolding,   staging,    false  work  or   other   temporary   structure 
sai^       be  constructed  to  bear  four  times  the  maximum  weight  to  be  sustained  by 
cr^^       Structure,  and  such  structure  shall  not  at  any  time  be  overloaded  or  over- 
fr^^      ^«(1;  and  all  scaffolding,  staging  or  other  structure  more  than  twenty   feet 
«t^^        the  ground  or  floor  shall  be  secured  from  swaying  and  provided  with  a 
^r^iw]^^  and  efficient  safety  rail  or  other  contrivance,  so  as  to  prevent  any  person 
^^  falling  therefrom,  and  all  dangerous  machinery  shall  be  securely  covered 

^  ^^^Totccted  to  the  fullest  extent  that  the  proper  operation  of  the  machinery 
W      ^^s,  and  all  shafts,  wells,  floor  openings  and  similar  places  of  danger  shall 
^Xidosed,  and  all  machinery  other  than  that  operated  by  hand  power  shall, 
"^V^ncver  necessary  for  the  safety  of  persons  employed  in  or  about  the  same  or 
for  the  safety  of  the  general  public,  be  provided  with  a  system  of   communi- 
cation by  means  of  signals,  so  that  at  all  times  there  may  be  prompt  and  efficient 
communication  between  the  employes  or  other  persons  and  the  operator  of  the 
motive  power,  and   in   the  transmission   and   use   of   electricity   of   a   dangerous 
voltage  full   and  complete   insulation   shall   be  provided  at  all   points  where  the 
public  or  the  employes  of  the  owner,  contractor  or  sub-contractor  transmitting 
or  using  said  electricity  are  liable  to  come  in  contact  with  the  wire,  and  dead 
wires  shall  not  be  mingled  with  live  wires,  nor  strung  upon  the  same  support, 
and  the  arms  or  supports  bearing  live  wires  shall  be  especially  designated  by  a 
color  or  other  designation  which  is   instantly  apparent  and  live  electrical  wires 
carrying  a  dangerous  voltage  shall  be  strung  at  such  distance  from  the  poles  or 
supports  as  to  permit  repairmen  to  freely  engage  in  their  work  without  danger 
of  shock;   and  generally,  all   owners,   contractors,   or  sub-contractors   and  other 
persons  having  charge  of,  or  responsible  for,  any  work  involving  a  risk  or  danger 
to  the  employes  or  the  public,  shall  use  every  device,  care  and  precaution  which 
it  is  practicable  to  use  for  the  protection  and  safety  of  life  and  limb,  limited 
only  by  the  necessity  for  preserving  the  efficiency  of  the  structure,  machine  or 
other  apparatus  or  device,  and  without  regard  to  the  additional  cost  of  suitable 
material  or  safety  appliances  and  devices. 

Sec.  2.  The  manager,  superintendent,  foreman  or  other  person  in  charge 
or  control  of  the  construction  or  works  or  operation,  or  any  part  thereof,  shall 
be  held  to  be  the  agent  of  the  employer  in  all  suits  for  damages  for  death  or 
injury  suffered  by  an  employe. 

Sec.  3.  It  shall  be  the  duty  of  owners,  contractors,  sub-contractors,  fore- 
men, architects  or  other  persons  having  charge  of  the  particular  work,  to  see 
that  the  requirements  of  this  act  are  complied  with,  and  for  any  failure  in  this 
respect  the  person  or  persons  delinquent  shall,  upon  conviction  of  violating  any 
of  the  provisions  of  this  act,  be  fined  not  less  than  ten  dollars,  nor  more  than 
one  thousand  dollars,  or  imprisoned  not  less  than  ten  days,  nor  more  than  one 
year,  or  both,  in  the  discretion  of  the  court,  and  this  shall  not  affect  or  lessen 
the  civil  liability  of  silch  persons  as  the  case  may  be. 

Sec.  4.  If  there  shall  be  any  loss  of  life  by  reason  of  the  neglects  or  fail- 
ures or  violations  of  the  provisions  of  this  act  by  any  owner,  contractor  or  sub- 
contractor, or  any  person  liable  under  the  provisions  of  this  act,  the  widow  of  the 
person  so  killed,  his  lineal  heirs  or  adopted  children,  or  the  husband,  mother  or 
father,  as  the  case  may  be,  shall  have  a  right  of  action  without  any  limit  as  to 
the  amount  of  damages  which  may  be  awarded. 

Sec.  5.    In   all   actions  brought  to   recover   from   an   employer   for  injuries 
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suffered  by  an  employe  the  negligence  of  a  fellow  servant  shall  not  be  a  defense 
where  the  injury  was  caused  or  contributed  to  by  any  of  the  following  causes^ 
namely:  Any  defect  in  the  structure,  materials,  works,  plant  or  machinery  of 
which  the  employer  or  His  agent  could  have  had  knowledge  by  the  exercise  of 
ordinary  care;  the  neglect  of  any  person  engaged  as  superintendent,  manager^ 
foreman,  or  other  person  in  charge  or  control  of  the  works,  plant,  machinery  or 
appliances;  the  incompetence  or  negligence  of  any  person  in  charge  of,  or  direct- 
ing the  particular  work  in  which  the  employe  was  engaged  at  the  time  of  the  injury 
or  death;  the  incompetence  or  negligence  of  any  person  to  whose  orders  the  em- 
ploye was  bound  to  conform  and  did  conform  and  by  reason  of  his  having 
conformed  thereto  the  injury  or  death  resulted;  the  act  of  any  fellow-servant 
done  in  obedience  to  the  rules,  instructions  or  orders  given  by  the  employer  or 
any  other  person  who  has  authority  to  direct  the  doing  of  said  act. 

Sec.  6.  The  contributory  negligence  of  the  person  injured  shall  not  be 
a  defense,  but  may  be  taken  into  account  by  the  jury  in  Axing  the  amount  of 
the  damage. 

Sec.  7.    All  acts  or  parts  of  acts  inconsistent  herewith  are  hereby  repealed. 
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APPENDIX    X. 


INTERNATIONAL  HARVESTER  CO.'S  INDUSTRIAL  ACCIDENT 

DEPARTMENT. 

Industrial   Accident  Department  of   International   Harvester   Company 

AND  Associated  Companies. 

The  International  Harvester  Company,  International  Harvester  Company  of 
Canada,  Limited,  International  Flax  Twine  Company,  Wisconsin  Steel  Company, 
Wisconsin  Lumber  Company,  Illinois  Northern  Railway,  Chicago,  West  Pullman 
&  Southern  Railroad  Company,  The  Owasco  River  Railway,  and  Deering  South- 
western Raihoay,  have  associated  themselves  in  the  administration  of  an  Indus- 
trial Accident  Department. 


1.    Membership. 


Employes  of  the  above  named  companies,  who  are  employed  in  the  works, 
twine  mills,  lumber  mills,  steel  mills,  mines,  and  on  the  railroads,  are  entitled 
to  the  benefits  of  this  plan. 

2.    Purpose  of  Plan. 

The  purpose  of  this  plan  is  to  insure  to  employes  at  the  works,  twine, 
steel  and  lumber  mills,  mines,  and  on  the  railroads,  prompt,  definite  and  ade- 
quate compensation  for  injuries  resulting  from  accidents  occurring  to  them 
while  engaged  in  the  performance  of  their  duties;  and  also  to  provide  com- 
pensation to  the  widow,  children  and  relatives,  who  may  be  dependent  upon 
any  employe  whose  death  results  from  such  accident. 

The  benefits  provided  for  by  this  plan  will  be  paid  regardless  of  legal 
liability  on  the  part  of  the  Company,  and  no  injured  employe  will  require  legal 
assistance  to  collect  the  money  to  which  he  is  entitled.  All  necessary  blanks 
and  information  will  be  furnished,  and  settlements  will  be  made  as  far  as  pos- 
sible directly  with  the  person  entitled  to  receive  the  benefits. 

The  Company  will  make  an  earnest  effort  to  see  that  every  dollar  which 
bcomes  due  under  this  plan  is  promptly  paid,  and  to  save  its  employes  from 
the  delays  and  expenses  of  litigation. 

3.    Amount  of  Compensation. 

The  Company,  without  any  contribution  from  the  employes,  under  this  plan 
will  pay : 

In  case  of  death :  Three  years'  average  wages,  but  not  less  than  $l,50(r 
nor  more  than  $4,000. 

In  case  of  loss  of  hand,  foot,  or  eye:     Special  benefits  as  hereinafter  stated. 

In  case  of  other  injuries:  One-fourth  wages  during  the  first  30  days  of 
disability;  if  disability  continues  beyond  80  days,  one-half  wages  during  the 
continuance  thereof,  but  not  for  more  than  104  weeks  from  the  date  of  the 
accident.     Thereafter,  if  total  disability  continues,  a  pension  will  be  paid. 
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4.  Contribution  by  Employes. 

The  one-fourth  wages  paid  by  the  Company  during  the  first  thirty  days  of 
disability,  will  be  increased  to  half -wages  in  favor  of  employes  who  make  the 
following  contributions : 

Employes  earning  $50  a  month,  or  less,  six  cents  per  month;  more  than 
$50  and  not  more  than  $100,  eight  cents  per  month;  more  than  $100,  ten  cents 
per  month. 

It  is  estimated  that  these  contributions,  together  with  the  one-fourth  wages 
paid  by  the  Company,  will  be  sufficient  to  provide  half-pay  for  all  injured  em- 
ployes during  the  first  thirty  days  of  disability.  If  experience  shows  that  the 
employes*  contributions  are  more  than  sufficient  for  this  purpose,  then  the  em- 
ployes* contributions  will  be  reduced  accordingly. 

5.  Payment  of  Contributions. 

Deductions  to  cover  the  employes'  contributions  for  benefits  during  the 
first  thirty  days  of  disability  under  this  plan,  will  (unless  the  employe  gives  to 
the  Works  Superintendent  or  Board  of  Management  written  notice  to  the  con- 
trary) be  made  from  the  employes'  wages  on  regular  pay-days  on  the  following 
basis:  Employes  earning  $50  or  less  per  month,  6  cents  per  month;  earning 
more  than  $50  and  not  more  than  $100  per  month,  8  cents  per  month ;  earning 
more  than  $100  per  month,  10  cents  per  month. 

6.    Co-operation  with  Company. 

The  Company  earnestly  desires  the  co-operation  of  its  employes  in  the  pay- 
ment of  benefits  for  the  first  thirty  days  of  disability,  because  it  wishes  every 
employe  to  assist  in  the  prevention  of  accidents.  The  Company  has  expended 
large  sums  in  safeguarding  machinery  and  in  the  effort  to  protect  its  employes 
from  injury,  but  without  the  active  co-operation  of  the  employes  many  accidents 
cannot  be  avoided.  Under  this  plan  the  Company  and  the  employes  equally 
divide  the  payment  of  benefits  during  the  first  thirty  days  of  disability,  and  thus 
every  employe  becomes  financially  interested  in  guarding  against  accidents  and 
in  seeing  that  his  fellow  workmen  are  equally  careful.  It  is  hoped  that  this 
mutual  interest  will  lead  to  active  co-operation  on  the  part  of  the  employes  and 
that  thereby  accidents  will  be  reduced  to  a  minimum. 

7.    Management. 

This  Department  will  be  managed  by  a  Board  of  Management  composed  of 
five  members  appointed  by  the  associated  companies. 

All  employes  necessary  to  conduct  this  Department  shall  be  appointed  by 
the  Board.  The  Board  may  arrange  to  have  the  benefits  paid  and  the  necessary 
medical  examinations  made  through  the  orjjanization  of  the  Employes*  Benefit 
Association.  Should  this  be  done,  the  Employes'  Benefit  Association  will  be  re- 
imbursed for  all  expenses  incident  to  the  work  of  this  Department. 

8.    Operating  Expense. 

All  expenses  of  this  Department  shall  be  paid  by  the  companies  associated 
in  the  administration  thereof.  No  part  of  the  contributions  from  employes  shall 
be  used  to  pay  expenses,  but  such  contributions  shall  be  used  solely  to  pay  one- 
half  of  the  disability  benefits  for  the  first  30  days. 
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9.    Annual  Repost. 

The  fiscal  year  of  the  Department  shall  be  the  calendar  year.  A  detailed 
report,  including  all  receipts  and  disbursements,  shall  be  printed  annually,  and 
employes  may  procure  copies  thereof  on  application. 

10.  Medical  Examiners. 

The  medical  examiners  shall  be  appointed  by  the  Board  of  Management. 
In  every  case  of  injury  they  shall  make  an  examination  of  the  injured  employe; 
shall  decide  when  an  employe  is  disabled,  and  when  able  to  work;  and  shall 
perform  such  other  duties  as  shall  be  required  of  them  by  the  Board  of  Man- 
agement. 

No  bills  for  medical  or  surgical  treatment  shall  be  paid  by  the  Company 
unless  the  medical  examiner  or  the  Works  physician  finds  it  necessary  to  pro- 
vide additional  or  different  medical  or  surgical  treatment,  or  to  remove  the 
patient  to  a  hospital  in  order  to  aid  prompt  recovery. 

11.  Disability  Benefits. 

Benefits  under  this  plan  will  be  paid  for  personal  injuries  to  employes 
caused  by  accidents  arising  out  of  and  in  the  course  of  their  employment  at  the 
works,  twine,  lumber  and  steel  mills,  mines,  and  on  the  railroads. 

(a)  For  each  working  day,  or  part  thereof,  during  the  continuance  of  dis- 
ability : 

During  the  first  30  days  of  disability  one-quarter  of  the  employe's  average 
daily  pay,  and  an  equal  amount  paid  out  of  the  fund  contributed  by  the  em- 
ployes, if  the  injured  employe  is  a  contributor  to  such  fund; 

After  the  first  30  days,  half-pay  during  the  continuance  of  disability,  but 
not  for  more  than  104  weeks  from  the  date  of  the  accident. 

These  disability  benefits  shall  be  payable  every  two  weeks,  and,  in  no  case, 
shall  exceed  $20  a  week. 

(b)  An  employe  who  has  received  disability  benefits  under  this  plan  for 
the  period  of  104  weeks,  and  who  is  then  totally  disabled,  shall,  so  long  as  his 
total  disability  continues,  be  paid  an  annual  pension  equal  to  8  per  cent  of  the 
death  benefit  which  would  have  been  payable  had  the  accident  resulted  in  death. 
Such  pension  shall  not  be  less  than  $10  per  month,  and  shall  be  payable  monthly. 

(c)  Disability  benefits  shall  be  based  upon  the  average  daily  wages  re- 
ceived during  the  60  days  worked  preceding  the  accident.  If  the  injured  employe 
has  not  been  in  the  Company's  employ  for  60  days  prior  to  the  accident,  then 
upon  the  average  daily  wages  received  during  the  period  he  has  worked. 

(d)  No  disability  benefits  shall  be  paid  unless  written  claim  therefor  be 
made  to  the  Board  of  Management  within  thirty  days  after  the  date  of  the 
accident. 

12.    Special  Benefits. 

Loss  of  Feet  and  Hands: 

(a)  If  the  injury  causes  the  immediate  severing  of,  or  (in  the  opinion  of 
the  medical  examiner  or  Works  physician)  necessitates  the  amputation  of  a  hand 
or  foot  at  or  above  the  wrist  or  ankle: 

One  and  one-half  years'  average  wages,  but  in  no  event  less  than  $500  nor 
more  than  $2,000; 

(b)  In  case  of  the  loss  of  both  hands  or  both  feet,  or  one  hand  and  one 
foot,  as  aforesaid: 

Four  years'  average  wages,  but  not  less  than  $2,000. 
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Eyes: 

(a)  In  case  of  the  total  and  irrecoverable  loss  of  the  sight  of  one  eye: 
Three- fourths  of  the  average  yearly  wages; 

(b)  In  case  of  the  total  and  irrecoverable  loss  of  the  sight  of  both  eyes: 
Four  years'  average  wages,  but  not  less  than  $2,000. 

Payment  of  Special  Benefits: 

An  employe  receiving  special  benefits  shall  not  be  entitled  to  any  other 
benefits  except  as  hereinafter  stated: 

If  an  employe  entitled  to  special  benefits  dies  before  the  payment  thereof, 
no  special  benefits  shall  be  paid,  but  his  dependent  relatives  shall  be  entitled  to 
dejtli  benefits  as  hereinafter  provided.  If  an  employe  who  has  received  special 
bent  IS,  dies  as  the  result  of  the  injury  within  twelve  months  from  the  date 
theri  jf,  then  death  benefits  shall  be  paid,  but  there  shall  be  deducted  from  such 
deaili  benefits  all  sums  theretofore   paid  as  special  benefits. 

No  special  benefits  shall  be  paid  on  the  basis  of  annual  wages  exceeding 
$i,000;  nor  unless  the  loss  of  foot,  hand  or  eye  shall  occur  within  twelve  months 
after  the  date  of  the  injury  and  shall  be  the  direct  result  of  the  injury,  nor 
unless  written  claim  therefor  be  made  to  the  Board  of  Management  within  30 
days  after  the  loss  of  the  hand,  foot  or  eye. 

13.    Lump-Sum   Settlements. 

In  case  of  serious  injury,  where  the  employe  desires  to  accept  a  lump 
sum  in  lieu  of  weekly  disability  benefits  and  pension,  the  Board  of  Management 
has  authority  to  make  full  and  final  settlement  with  such  employe  on  such  terms 
as  may  be  agreed  upon  in  writing. 

14.    Death   Benefits. 

The  amount  of  compensation  for  death  resulting  from  accidental  injury 
arising  out  of  and  in  the  course  of  employment  shall  be: 

If  the  employe  leaves  a  widow,  child  or  children,  or  other  relatives,  de- 
pendent upon  his  earnings  for  their  support,  benefits  shall  be  paid  as  follows: 

(a)  If  death  results  from  such  accident  before  the  expiration  of  16  weeks 
from  the  date  thereof: 

Three  years'  average  wages  (but  not  less  than  $1,500  nor  more  than  $4>000). 

(b)  If  death  results  from  such  accident  between  the  end  of  the  sixteenth 
week  and  the  end  of  the  fifty-second  week  after  the  date  thereof: 

Two  years'  average  wages  (but  not  more  than  $3,000),  less  all  disability 
benefits  paid. 

If  the  employe  leaves  no  widow,  children  or  other  relatives,  dependent 
upon  him  for  their  support,  then  reasonable  hospital  and  medical  expenses,  and 
a  further  sum  for  burial  expenses  not  less  than  $75  nor  more  than  $100. 

All  death  benefits  shall  be  paid  to  the  administrator  or  executor  of  the  de- 
ceased employe,  in  trust  for  his  widow,  children,  or  relatives,  who  were  de- 
pendent. 

No  death  benefits  shall  be  paid  unless  death  results  within  fifty-two  weeks 
from  the  date  of  the  accident,  nor  unless  a  written  claim  therefor  shall  be  filed 
by  the  executor  or  administrator  of  the  deceased  employe  with  the  Board  of 
ManagemeT't  within  three  months  after  the  employe's  death. 
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15.    Average  Yearly  Wages. 

'Average  3'early  wages"  as  used  herein  with  reference  to  special  and  death 
benefits  shall  be  computed  as  follows: 

The  employe's  average  daily  wages  during  the  year  of  his  employment  pre- 
ceding the  date  of  the  accident  shall  be  multiplied  by  the  number  of  working 
days  in  that  year.  If  the  injured  employe  has  not  been  employed  for  a  whole 
vear,  then  the  average  yearly  wages  shall  be  computed  by  multiplying  such  em- 
ploye's average  daily  wages,  during  the  time  he  has  been  employed,  by  the  num- 
ber of  working  days  in  the  year  preceding  the  date  of  the  accident. 

16.    Notice  of  Accident. 

To  entitle  an  injured  employe  to  benefits,  he  must  immediately  give  notice, 
or  cause  notice  to  be  given,  to  his  timekeeper,  of  the  time  and  place  of  the  acci- 
dent, the  nature  and  cause  of  the  injury,  and  of  his  residence  address,  and  must 
submit  immediately  to  a  physical  examination  by  the  medical  examiner  or  Works 
physician,  or  other  physician  designated  by  the  Company,  and  strictly  follow  the 
directions  given  by  such  medical  examiner  or  physician. 

The  payment  of  benefits  shall  cease  if  the  injured  employe  refuses  to  fol- 
low the  directions  of  the  medical  examiner,  Works  physician,  or  physician  desig- 
nated by  the  Company,  and  shall  cease  when  the  medical  examiner  or  Works 
physician   reports  an  employe  who  has  been  injured  as  able  to  work. 

17.    Disability  Defined. 

The  word  "disability,"  whenever  used  in  this  plan,  means  inability  to  work 
at  any  gainful  occupation  whatsoever,  whether  of  the  kind  the  employe  was 
engaged   in  at  the  time  of  the  injury,  or   not. 

No  benefits  shall  be  paid  unless  the  injury  or  death  is  caused,  directly  and 
solely,  by  an  accident  arising  out  of  and  in  the  course  of  the  employment. 
Benefits  shall  not  be  paid  for  any  injury  or  death  caused  by  accident  unless 
there  shall  be  external  and  visible  marks  upon  the  body  of  physical  injuries, 
which,  in  case  of  death,  must  have  been  sufficient  to  have  caused  such  death. 
Benefits  shall  not  be  paid  for  any  injury  or  death  resulting  from  or  caused, 
directly  or  indirectly,  wholly  or  in  part,  by  the  intoxication  or  partial  intoxica- 
tion of  the  employe,  or  by  his  failure  to  use  the  safety  appliances  provided  by 
the  Company,  or  by  his  gross  or  wilful  misconduct. 

No  benefits  shall  be  paid  for  injuries  resulting  from  accidents  due  to  causes 
beyond  the  control  of  the  employer,  such  as  riots,  conflagrations,  lightning,  cy- 
clones, hurricanes,  storms,  floods,  earthquakes,   or  any  acts  of   God. 

18.     Meaning  of  Word   "Company." 

The  word  "Company"  whenever  used  in  this  plan,  shall  mean  the  company 
for  which  the  employe  is  working  when  injured. 

19.     Adjustment  of  Claims. 

The  decision  of  the  medical  examiner  or  Works  physician  as  to  the  exist- 
ence and  duration  of  disability  shall,  subject  to  the  approval  of  the  Board  of 
Management,  be  binding  upon  all  employes.  The  decision  of  the  Board  shall  be 
final  in  regard  to  all  questions  arising  in  connection  with  the  administration  of 
the  Department  and  the  payment  of  benefits ;  provided,  however,  that  any  employe 
dissatisfied  with  the  decision  of  the  Board  of  Management,  may  take  an  appeal, 
in  writing,  to  the  Trustees  of   the   Employes'   Benefit  Association.     Such   appeal 
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shall  be  taken  in  the  same  manner,  and  upon  the  same  notice,  as  is  required  by 
the  Rules  of  the  Benefit  Association  in  the  case  of  appeals  from  the  decision  of 
the  Superintendent  of  said  Association  to  the  Trustees  thereof. 

20.    Acceptance  of  Benefits. 

The  acceptance  of  any  of  the  benefits  herein  provided  shall  operate  as  a 
release  and  satisfaction  of  all  claims  against  the  Company,  and  all  other  com- 
panies associated  in  this  Department,  arising  out  of  the  injury  or  death  for  which 
such  benefits  are  paid.  All  persons  accepting  benefits  shall  give  a  written  re- 
ceipt evidencing  such  release.  No  death  benefits  shall  be  due  or  payable  unless 
such  a  release  shall  have  been  duly  executed  by  all  persons  who  might  legally 
assert  any  claim  growing  out  of  the  death  of  the  employe.  The  commencing 
of  any  legal  action  whatsoever  against  any  of  the  companies  associated  in  this 
Department  on  account  of  such  injury,  by  the  employe,  or  in  the  event  of  his 
death,  by  his  executor,  administrator,  or  personal  representatives,  shall  be  a  bar 
to  the  recovery  of  any  and  all  benefits  herein  provided;  but  in  such  event  the  em- 
ploye shall  be  entitled  to  have  refunded  to  him  any  contributions  paid  since  the 
receipt  by  him  of  disability  benefits,  and  no  more. 

The  benefits  of  this  plan  are  offered  upon  the  express  condition  that  all 
the  rules  and  regulations  herein  contained  shall  be  faithfully  and  strictly  obeyed 
by  the  employes,  and  a  complete  compliance  with  each  and  all  such  rules  and 
regulations  shall  be  and  is  a  condition  precedent  to  the  right  to  receive  any 
benefits  whatsoever. 

21.    Amendment  of  Plan. 

The  Company  reserves  the  right  to  change,  alter  or  modify  these  regula- 
tions at  any  time.  Notices  of  all  changes  shall  be  posted  at  the  works,  mills, 
mines  and  railroad  stations  at  least  thirty  days  prior  to  the  date  the  same  be- 
come effective.  Such  changes  shall  not  apply  to  cases  of  injury  occurring  prior 
to  the  date  when  the  change  becomes  effective. 


Note.  //  the  person  entitled  to  receive  death  benefits  so  desires,  the  Conh 
pany  will  pay  the  amount  of  death  benefits  in  monthly  installments  of  not  Uss 
than  $20  each,  and  allow  4  per  cent  interest  upon  all  unpaid  balances. 
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UNITED  STATES   STEEL   CORPORATION. 

(April  15,  1910.) 

Voluntary  Accident  Relief  Plan. 

provided  by  subsidiary  companies  for  employes  injured  and  the 
families  of  employes  killed  in  work  accidents. 


Accident  Relief. 


1.  This  plan  of  relief  is  a  purely  voluntary  provision  made  by  the  Com- 
pany for  the  benefit  of  employes  injured  and  the  families  of  employes  killed  in 
the  service  of  the  Company  and  constitutes  no  contract  and  confers  no  right  of 
action.  The  entire  amount  of  money  required  to  carry  out  the  plan  will  be 
provided  by  the  Company  with  no  contribution  whatsoever  from  the  employes. 

2.  Where  the  word  '*Manager"  appears  in  this  plan  of  relief  it  means  that 
official  of  the  Company  who  has  charge  of  this  relief  for  his  Company. 

3.  The  decision  of  the  Manager  of  this  relief  shall  be  final  with  respect  to 
all  questions  arising  under  this  plan  of  relief,  and  he  shall  have  full  discretionary 
power  in  paying  relief  to  meet  any  conditions  which  may  arise  and  may  not  be 
covered  by  this  statement. 

4.  The  privilege  of  this  relief  will  take  effect  as  soon  as  an  employe  enters 
the  service  of  the  Company,  will  continue  so  long  as  the  plan  remains  in  opera- 
tion during  such  service,  and  will  terminate  when  he  leaves  the  service. 

5.  Payment  of  this  relief  will  be  made  only  for  disablement  which  has  been 
caused  solely  by  accidents  to  employes  during  and  in  direct  and  proper  connection 
with  the  performance  of  duties  to  which  the  employes  are  assigned  in  the  ser- 
vice of  the  company,  or  which  they  are  directed  to  perform  by  proper  authority, 
or  from  accidents  which  occur  in  voluntarily  protecting  the  company's  property 
or  interests.  Relief  will  not  be  paid  unless  investigation  of  the  causes  and  circum- 
stances of  the  injury  shows  that  it  was  accidentally  inflicted  and  that  it  renders 
the  ennploye  unable  to  perform  his  duties  in  the  service  of  the  Company  or  in  any 
other  occupation. 

6.  No  relief  will  be  paid  for  the  first  ten  days  of  disablement  nor  for  a 
period  longer  than  52  weeks. 

7.  No  employe  will  be  entitled  to  receive  relief  except  for  the  time  during 
which  the  Surgeon  certifies  that  he  is  unable  to  follow  his  usual  or  any  other 
occupation. 

8.  Employes  will  not  be  entitled  to  receive  Disablement  Relief  for  any  time 
for  which  wages  are  paid  them. 

9.  The  Company  will  provide  treatment  by  surgeons  and  hospitals  of  its 
selection. 

10.  The  Company  will  furnish  artificial  limbs  and  trusses  in  cases  where 
these  are  needed.  ^ 

11.  All  men  injured  in  the  service  of  the  Company  must  obey  the  Surgeon's 
instructions  in  reporting  for  examination,  using  the  remedies  and   following  the 
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treatment  prescribed,  and  going  to  the  hospital  if  directed.     No  relief  will  be  paid    • 
unless   these   instructions   are   obeyed.     All  employes   who   are   disabled  but  not 
confined  to  the  house  must  report  in  person  at  the  Surgeon's  office,  from  time  to 
time,  as  reasonably  requested,  and  must  keep  any  other  appointments  made  by  the 
Surgeon. 

12.  All  employes  who  wish,  while  disabled,  to  go  away  from  their  usual 
place  of  residence,  must  first  arrange  with  their  employing  officer  and  with  the 
Surgeon  in  charge  as  to  the  absence  and  the  evidence  of  continued  disablement 
to  be  furnished.  Such  employes  must  report  as  often  and  in  such  manner  as  may  be 
required  of  them. 

13.  No  relief  will  be  paid  to  any  employe  or  his  family  if  suit  is  brought 
against  the  Company.  In  no  case  whatsoever  will  the  Company  deal  with  an 
attorney  or  with  anyone  except  the  injured  man  or  some  member  of  his  family 
in  the  matter  of  relief  to  be  paid  under  this  plan,  because  it  is  part  of  the  plan 
that  the  whole  amount  paid  shall  be  received  by  the  employe  and  his  family. 

14.  No  relief  will  be  paid  for  injuries  caused  or  contributed  to  by  the  intoxi- 
cation of  the  employe  injured  or  hfs  use  of  stimulants  or  narcotics  or  his  taking 
part  in  any  illegal  or  immoral  acts. 

15.  All  employes  of  the  Company  who  accept  and  receive  any  of  this  relief 
*vill  be  required  to  sign  a  release  to  the  Company. 

Temporary  Disablement. 

16.  Under  the  terms  and  conditions  stated  here,  employes  shall  be  en- 
titled to  the  following  Temporary  Disablement  Relief  (but  no  relief  will  be  paid 
for  the  first  ten  days  nor  for  longer  than  fifty-two  weeks^  as  stated  in  paragraph 
six)  : 

Single  Men  :  Single  men  who  have  been  five  years  or  less  in  the  service 
of  the  Company  shall  receive  35  per  cent  of  the  daily  wages  they  were  receiving 
at  the  time  of  the  accident.  Single  men  of  more  than  five  years*  service  shall 
receive  an  additional  two  per  cent  for  each  year  of  service  over  five  years.  But 
in  no  case  shall  single  men  receive  more  than  $1.50  per  day. 

Married  Men  :  Married  men  living  with  their  families  who  have  been  in  the 
service  of  the  Company  five  years  or  less  shall  receive  50  per  cent  of  the  daily 
wages  they  were  receiving  at  the  time  of  the  accident.  For  each  additional  year 
of  service  above  five  years  two  per  cent  shall  be  added  to  the  relief.  For  each 
child  under  sixteen  years  five  per  cent  shall  be  added  to  the  relief.  But  in  no 
case  shall  this  relief  exceed  $2.00  per  day,   for  married  men. 

Permanent  Disablement. 

17.  The  amount  of  relief  which  will  be  paid  to  employes  who  have  sus- 
tained some  permanent  disablement,  such  as  the  loss  of  an  arm  or  leg,  will 
depend  upon  the  extent  to  which  such  disablement  renders  it  difficult  for  them  to 
obtain  employment.  The  kinds  of  disablement  that  may  occur  and  the  extent 
to  which  each  interferes  with  employment  differ  so  greatly  that  it  is  impossible 
to  provide  any  adequate  schedule  of  relief  which  will  be  paid  in  all  cases  of 
permanent  disablement.  The  amounts  which  will  be  paid  in  cases  not  specifically 
mentioned  here  must  of  necessity  be  left  to  the  discretion  of  the  Manager;  but  it 
is  the  intention  of  the  Company  that  this  discretion  shall  be  so  exercised  in  all 
cases  as  to  afford  substantial  relief  corresponding  as  far  as  possible  with  the 
amounts  stated  1)clo\v.  considering^  the  si)ecial  circumstances  of  each  case  and  the 
ciiaracter   and   extent   of   the   injury. 

(a)  For  the  loss  of  a  hand,  twelve  months'  wages. 

(b)  For   the   l<»ss   of  arm,  eig:hteen   months'   wages. 
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(i*)  For  the  loss  of  a  foot,  nine  months'  wages. 
(d)  For  the  loss  of  a  leg,  twelve  months'  wages. 
ie)     For  the  loss  of  one  eye^  six  months'  wages. 

Death. 

18.  Relief  for  the  families  of  employes  killed  in  accidents  which  happen 
in  the  work  of  the  Company  will  be  paid  only  where  the  death  of  the  employe  is 
shown  to  have  resulted  from  an  accident  (or  sunstroke  or  heat  exhaustion)  in 
the  work  of  the  Company  during  and  in  direct  and  proper  connection  with  the 
performance  of  duties  to  which  the  employe  has  been  assigned  in  the  service 
of  the  Company  or  which  he  had  been  directed  to  perform  by  proper  authority, 
or  from  accidents  which  occur  in  voluntarily  protecting  the  Company's  prop- 
erty or  interests. 

19.  Death  Relief  will  be  paid  as  soon  as  possible  after  the  required  proof 
of  cause  of  death  is  obtained  and  a  satisfactory  release  given. 

20.  The  Company  will  pay  reasonable  funeral  expenses,  not  to  exceed 
1100.00. 

21.  No  relief  will  be  paid  for  death  caused  or  contributed  to  by  the  intoxi- 
cation of  the  employe  killed  or  his  use  of  stimulants  or  narcotics  or  his  taking 
pnrt  in  any  illegal  or  immoral  acts. 

22.  No  relief  will  be  paid  to  the  family  of  any  employe  if  suit  is  brought 
against  the  Company. 

23.  In  no  case  will  this  relief  be  paid  until  the  receipt  by  the  Company  of 
a  satisfactory  release  properly  executed. 

24.  Under  the  terms  and  conditions  stated  here,  the  widows  and  children  of 
the  employes  killed  in  accidents  which  happen  in  the  work  of  the  Company  shall 
be  entitled  to  the  following  Death  Relief: 

In  the  case  of  married  men  living  with  their  families,  who  have  been  in 
the  service  of  the  Company  five  (5)  years  or  less  and  leave  widows  or  children 
under  sixteen  (16)  years  of  age,  the  Company  will  pay  relief  to  an  amount  equal 
to  eighteen  months'  wages  of  the  deceased  employe.  For  each  additional  year 
of  service  above  five  years,  three  per  cent  shall  be  added  to  this  relief.  For  each 
child  under  sixteen  (16)  years,  ten  per  cent  shall  be  added  to  this  relief. 

But  in  no  case  shall  this  Death  Relief  exceed  Three  Thousand  Dollars 
(13.000.00). 

20.  This  plan  of  relief  will  be  in  operation  for  only  one  year  from  May  1, 
1910.  If  the  plan  meets  with  success,  it  is  hoped  that  some  similar  plan  may 
ke  put  in  operation  for  succeeding  years. 
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For  an  account  of  the  operation  of  the  German  Plan  of  Insurance,  given 
below^  against  the  loss  of  wages  due  to  sickness  and  accidents  to  employes  and 
invalidity  and  old  age,  see  introductory  remarks  of  the  Chairman,  Jas.  Harring- 
ton Boyd,  at  the  Cleveland,  Toledo  and  Columbus  hearings  as  set  forth  in 
Part  II,  and  also  the  able  account  given  in  the  brief  of  F.  C.  Schwedtman,  pre- 
sented at  the  Columbus  hearing  November  30,  1910,  in  Part  II  of  this  Report 

GERMANY.* 

LAW   OF  JUNE  30,    1900,  AMENDING  THE  ACCIDENT   INSURANCE   LAWS.(a) 

Changes  in  former  laws. 
Article  1. 

Paragraph  1.  The  accident  insurance  law  of  July  6,  1884  .  (Reichs- 
Gesetzblatt,  p.  69),  Part  A  of  the  law  of  May  5,  1886,  concerning  insurance 
against  accidents  and  sickness  of  the  persons  employed  in  agriculture  and  forestry 
(Reichs-Gesetzblatt,  p.  132),  the  law  of  July  11,  1887,  concerning  the  accident 
insurance  of  persons  in  the  building  trades  (Reichs-Gesetzblatt,  p.  287)  and  the 
law,  of  July  13,  1887,  concerning  the  accident  insurance  of  seamen  and  other 
persons  engaged  in  navigation  (Reichs-Gesetzblatt,  p.  329)  are  to  be  interpreted 
in  the  light  of  the  following  additions. 

Par.  2.  The  law  of  May  28,  1885,  for  the  extension  of  insurance  against 
accident  and  sickness  (Reichs-Gesetzblatt,  p.  159)  is  hereby  revoked. 

Par.  3.  Wherever  in  the  laws  reference  is  made  to  provisions  which  arc 
hereafter  altered  or  annulled  the  provisions  which  take  their  place  shall  be  sub- 
stituted.     • 

The  establishment  of  new  accident  associations. 

Article  2. 

Paragraph  1.  The  establishment  of  accident  associations  for  the  branches 
of  industry  newly  subjected  to  accident  insurance  according  to  article  1  of  the 
industrial  accident  insurance  law  or  their  assignment  to  existing  accident  asso- 
ciations is  accomplished  by  the  federal  council  after  consultation  with  the  repre- 
sentatives of  the  branches  of  industry  and  the  associations  concerned. 

Par.  2.  Until  the  constitution  of  the  accident  associations  established  under 
this  law  shall  have  been  approved,  branches  of  industry  may  be  withdrawn  by 
decree  of  the  federal  council,  after  consultation  with  the  boards  of  directors  of 

*  See  the  Twenty-fourth  Annual  Report  of  the  Commissioner  of  Labor, 
Department  of  Commerce  and  Labor,  Washington,  U.  S. 

a  Reichs-Gesetzblatt,  1900,  pages  335  and  573.  In  the  revision  and  extension 
of  the  accident  insurance  laws  made  in  1900,  certain  general  features  of  the 
accident  insurance  system  were  incorporated  in  this  law,  usually  referred  to  as  the 
mantle  law  (Mantelgcsetz).  This  law  and  the  following  law  cover  the  insurance 
of  workmen  in  manufactures  and  industries  generally.  The  insurance  of  workmen 
emplnved  in  apriculture  and  forestry,  the  building  trades,  and  navigation  is  covered 
by  other  laws. 


employers'  liability  commission.  95 

the  associations  concerned,  from  one  of  the  accident  associations  established  under 
the  laws  of  July  6,  1884  (Reichs-Gesetzblatt,  p.  69),  of  May  28,  1885  (Reichs- 
GcscUblatt.  p.  159),  of  July  11,  1887  (Reichs-Gesetzblatt,  p.  287)  and  of  July  13, 
1887  (Reichs-Gesetzblatt,  p.  329),  and  assigned  to  another  association,  without 
reference  to  the  provisions  of  these  laws. 

Pas.  3.  In  the  newly  established  accident  association,  the  constitution  shall 
be  adopted  by  a  constitutent  general  meeting.  This  consists  of  delegates  from 
chambers  of  commerce,  chambers  of  industry  or  similar  representative  economic 
organizations  to  which  the  employers  of  the  branches  of  industries  concerned 
belong.  The  central  state  authorities  designate  those  bodies  which  are  authorized 
to  send  delegates  and  determine  the  number  of  delegates  for  each  according  to 
its  economic  importance.  If  the  territory  of  the  accident  association  covers 
the  territory  of  more  than  one  state,  the  bodies  authorized  to  send  delegates 
and  the  number  of  delegates  which  each  may  send  are  determined  by  the  Im- 
perial Chancellor  after  agreement  with  the  state  governments  concerned. 

Par  4.  The  imperial  insurance  office  shall  call  the  constituent  general  meeting 
and  shall  conduct  the  proceedings  until  a  provisional  board  of  directors  shall 
have  been  elected. 

Pak.  5.  In  the  newly  established  associations  the  first  term  of  office  for 
representatives  of  the  workmen  ends  January  1,  1906. 

Courts  of  arbitration. 
Article  3. 

Paragraph  1.  The  settlement  of  disputes  concerning  compensation  under 
the  accident  insurance  law  is  entrusted  to  the  courts  of  arbitration  established 
according  to  articles  103  and  following,  of  the  invalidity  insurance  law.  These 
shall  henceforth  be  called  "Court  of  Arbitration  for  Workmen's  Insurance," 
with  the  addition  of  their  district  and  seat.  In  case  of  disputes  concerning 
compensation  for  accidents  in  establishments  for  which  there  are  special  insur- 
ance institutions  (articles  8,  10  and  11  of  the  invalidity  insurance  law),  the  courts 
of  arbitration  for  the  latter  take  the  place  of  the  courts  of  arbitration  for  work- 
men's insurance. 

Par.  2.  The  former  courts  of  arbitration  for  the  individual  accident  asso- 
ciations and  executive  authorities  are  abolished.  The  disputes  pending  in  these 
courts  go  over,  in  the  stage  in  which  they  are  at  the  time  designated  in  article 
25,  par.  1,  to  the  courts  of  arbitration  competent  according  to  this  law  and  shall 
be  decided  by  them. 

Article   4. 

Paragraph  1.  The  number  of  associates  of  the  courts  of  arbitration 
(article  104,  par.  3,  of  the  invalidity  insurance  law)  may  be  increased  by  the 
central  authorities  of  the  state  in  which  the  court  of  arbitration  has  its  seat  or 
by  other  authorities  appointed  by  them;  it  may  at  the  same  time  be  determined 
bow  many  of  the  associates  must  live  in  or  be  employed  at  the  seat  of  the 
court  of  arbitration  or  in  its  vicinity.  If  the  district  of  the  court  of  arbitration 
includes  the  territories,  or  portions  of  the  territories,  of  several  states,  the  de- 
termination shall  be  made  by  the  Imperial  Chancellor,  unless  the  state  govern- 
mcnts  concerned  can  arrive  at  an  agreement.  The  number  of  associates  from 
the  class  of  the  employers  and  insured  persons  must  be  at  least  20. 

Par.  2.  In  the  courts  of  arbitration  the  districts  of  which  include  por- 
tions of  the  seacoast,  experienced  navigators  who  are  not  shipowners,  agents  of 
shipowners  or  other  authorized  agents  (article  33  of  the  marine  accident  insur- 
ance law)   are  eligible. 
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Article  5. 

Paragtaph  1.  The  competent  central  state  authorities  at  the  seat  of  the 
court  of  arbitration  or  the  other  authorities  designated  by  them  decide  how  many 
associates  shall  be  chosen  by  the  committee  of  the  insurance  institution  (article 
104,  par.  3,  of  the  invalidity  insurance  law)  from  such  accident  associations  or 
executive  authorities  as  are  represented  in  the  district  of  the  court.  The  pro- 
vision of  article  4,  par.  1   [2],  are  applicable. 

Par.  2.  When  such  an  order  has  been  issued,  the  associates  of  the  court 
who  are  to  represent  the  employers  shall  be  chosen,  for  the  accident  associations 
from  among  their  members  entitled  to  vote,  their  legal  representatives  and  duly 
authorized  business  managers,  and  for  the  executive  authorities,  from  among 
the  officials  of  the  establishments  for  which  the  executive  authority  is  appointed. 
Opportunity  shall  be  given  to  the  boards  of  directors  of  the  accident  associa- 
tions and  the  executive  authorities  to  propose  suitable  persons.  Those  persons 
are  excluded  who  belong  to  the  board  of  directors  of  an  accident  association 
or  section  of  an  accident  association  for  the  district  in  question  or  to  an  execu- 
tive authority  for  that  district;  confidential  agents  are  also  excluded.  Associates 
of  the  court  who  are  to  represent  the  insured  persons  shall  be  chosen  from 
among  those  persons  who  are  employed  in  an  establishment  belonging  to  an 
association  or  in  an  establlishment  belonging  to  the  executive  authorities. 

Par.  3.  If  the  order  designated  in  par.  1  applies  to  a  mine-owners'  acci- 
dent association,  it  may  be  provided  by  the  constitution  that  associates  of  the 
court  who  are  to  represent  the  insured  persons  shall  be  chosen  from  among 
the  elders  of  the  miners*  provident  fund. 

ASTICLB  6. 

If  the  prescribed  number  of  associates  has  not  been  chosen  or  if  those 
chosen  refuse  to  serve,  the  lower  administrative  authorities  in  the  districts  in 
which  the  court  of  arbitration  has  its  seat  shall  summon  the  number  of  associates 
needed  from  among  the  eligible  persons. 

Article  7. 

Paragraph  1.  If,  in  the  proceedings  of  the  court,  accidents  in  agriculture 
and  forestry  or  in  mining  are  to  be  considered,  associates  shall  be  sumnoncd 
from  those  branches  of  industry,  otherwise  from  the  other  industries  subject 
to  insurance.  Exception  may  be  made  to  this  rule  only  in  individual  cases  and 
for  special  reasons. 

Par.  2.  The  president  of  the  court  of  arbitration  may,  on  application  from 
the  accident  association,  the  executive  authority,  or  person  entitled  to  compen- 
sation, depart  from  the  prescribed  order  of  succession  and  summon,  to  assist 
in  the  consideration  and  decision  of  a  particular  case,  associates  from  the  estab- 
lishments of  that  accident  association  or  executive  authority  to  which  the  estab- 
lishments in  which  the  accident  has  occurred  belong.  If  there  are  no  such 
ciates  to  be  had,  they  may  be  appointed  from  other  establishments  of  the 
economic  nature  as  that  in  which  the  accident  occurred.  If  the  president  has 
refused  such  an  application,  the  court  of  arbitration  may  be  asked  to  render,  be- 
fore beginning  the  proceedings,  a  final  verdict  concerning  the  application. 

Article  8. 

Paragraph  1.  At  the  beginning  of  each  business  year,  the  court  of  arbitra- 
tion chooses,  at  its  first  judicial  sitting,  usually  after  consultation  with  the  proper 
representatives  of  the  medical  profession  of  the  district  or  of  the  state,  from 
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imong  the  approved  physicians  residing  at  the  seat  of  the  court  of  arbitration, 
those  who,  as  a  rule,  shall  be  summoned  as  experts  to  take  part  in  the  proceed- 
ings of  the  court  of  arbitration,  in  case  such  services  are  needed.  The  documents 
of  the  court  of  arbitration  and  of  the  accident  association  shall  be  submitted  to 
their  criticism.    The  names  of  the  physicians  chosen  shall  be  published. 

Pak.  2.  In  other  respects,  the  administration  of  this  provision  shall  be  made 
by  the  state  central  authorities. 

Akticle  9. 

Paragraph  1.  The  court  of  arbitration  is  authorized  to  make  an  inspection 
of  that  part  of  the  establishment  in  which  the  accident  has  occurred.  If  the 
employer  or  his  representative  refuses  to  permit  the  inspection,  the  local  police 
authorities  shall,  on  request  from  the  president  of  the  court  of  arbitration,  compel 
him  to  acquiesce. 

Pas.  2.  If  an  inspection  is  to  take  place  in  a  work  place  of  a  public  authority 
or  on  a  vessel  of  the  imperial  navy,  the  permission  of  the  competent  official  or 
commanding  officer  shall  be  obtained. 

Par,  3.  The  members  of  the  court  shall  maintain  silence  concerning  matters 
of  which  they  learn  through  the  inspection  of  the  establishment  and  shall  refrain 
from  copying  business  arrangements  or  methods  which  are  secrets  of  the  em- 
ployer, as  long  as  these  remain  business  secrets. 

Par.  4.  Documents  presented  to  the  court  of  arbitration  shall  be  communi- 
cated promptly  to  the  accident  association  and  also  to  the  injured  person ;  to  what 
extent  medical  testimony  shall  be  communicated  to  them  shall  be  determined,  in 
the  first  place,  by  decision  of  the  president.  If  the  communication  has  not  been 
made,  the  court  may  order  that  it  be  obtained. 

Par.  5.  The  court  of  arbitration  is  authorized  to  pay  the  traveling  expenses 
of  injured  persons  whose  presence  at  the  proceedings  is  either  designated  as  neces- 
sary or  presumed  to  be  so. 

Article  10. 

Paragraph  1.  The  expenses  of  the  court  of  arbitration  shall  be  returned 
to  the  insurance  institution  at  the  close  of  the  fiscal  year  by  the  accident  associa- 
tions and  the  executive  authorities  concerned.  The  distribution  shall  be  made 
on  the  basis  of  the  relation  of  the  number  of  appeals  against  the  decisions  of  each 
body  that  have  been  decided  during  the  year,  to  the  total  number  of  appeals  de- 
cided by  the  court  of  arbitration  during  the  same  period.  The  distribution  of 
ttpenses  among  the  insurance  institutions,  the  accident  associations  and  the 
executive  authorities  is  made  by  the  president  of  the  court  of  arbitration. 

Par.  2.  The  expenses  of  procedure  occasioned  by  the  disputes  and  also 
special  expenses  arising  from  the  exceptional  summoning  of  associates  of  the 
courts  according  to  article  7,  par.  2,  shall  be  paid  by  that  insurance  organization 
against  whose  decision  the  appeal  was  made. 

Par:  3.  The  imperial  insurance  office  may  make  further  provisions  in  this 
connection. 

Par.  4.  The  court  of  arbitration  is  authorized  to  impose  on  the  persons 
concerned  the  payment  of  such  expenses  of  procedure  as  have  resulted  from  their 
malicious  conduct  or  from  procrastination  or  deception  on  their  part. 

The  Imperial  Insurance  Office. 
Article  11. 

Paragraph  1.  The  imperial  insurance  office  has  its  seat  in  Berlin  and  is 
composed  of  elective  members  [nichtstandige  Mitglieder]  and  members  appointed 
for  life  [standige  Mitglieder]. 

T 
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Pak.  2.  The  president  and  the  other  life  members  are  nominated  by  the 
federal  council  and  appointed  by  the  Emperor  for  life.  The  directors  and  the 
presidents  of  the  senates  are  appointed  by  the  Emperor  from  among  the  life 
members.  The  other  officials  of  the  imperial  insurance  office  are  appointed  by 
the  imperial  chancellor. 

Par.  3.  Of  the  elective  members,  six  are  chosen  by  the  federal  council,  at 
least  four  of  whom  shall  be  from  their  own  membership;  six,  as  representatives 
ot  the  employers,  shall  be  chosen  by  the  boards  of  directors  of  the  accident  asso- 
ciations and  by  the  executive  authorities ;  and  six,  as  representatives  of  the  insured 
persons,  shall  be  chosen  by  the  associates  of  the  court  of  arbitration  who  represent 
the  workmen. 

Par.  4.  The  representatives  of  the  employers  and  of  the  insured  persons 
are  chosen  from  the  accident  associations  and  executive  authorities  in  such  a  way 
that  for  each  body  there  shall  be  two  representatives  of  the  employers  and  two 
representatives  of  the  insured  persons  for: 

(a)  the  scope  of  the  accident  insurance  laws  for  industry  and  for  the  build- 
ing trades, 

(b)  the  scope  of  the  accident  insurance  law  for  agriculture  and  forestry, 

(c)  the  scope  of  the  marine  accident  insurance  law. 

Par.  6.  In  the  choice  of  the  representatives  of  the  insured  persons,  the 
following  are  eligible: 

(o)  for  agriculture  and  forestry,  only  the  associates  of  the  court  of  arbitra- 
tion who  represent  these  industries; 

(b)  for  marine  accident  insurance,  only  persons  insured  under  the  marine 
accident  insurance  law  or  associates  of  the  court  of  arbitration  who  are  sum- 
moned in  accordance  with  article  4,  par.  2; 

(c)  for  the  accident  insurance  of  industry  and  of  the  building  trades,  the 
other  associates  of  the  court  of  arbitration,  including  the  associates  of  the  court 
of  arbitration  established  in  accordance  with  articles  8  and  10  of  the  invalidity 
insurance  law. 

Article  12. 

Paragraph  1.  The  persons  eligible  are  German  male  adults  who  reside  in 
the  Empire.  No  one  is  eligible  who  is  incapable  of  performing  jury  duty  (ar- 
ticle 32  of  the  law  on  court  procedure). 

Par,  2.  Those  who  are  eligible  to  election  as  representatives  of  the  em- 
ployers are  the  members  of  the  accident  association  who  are  entitled  to  vote,  their 
legal  representatives  and  the  duly  authorized  managers  of  their  establishments 
and  also;  for  executive  authorities,  the  officials  who  conduct  the  affairs  of  the 
boards  of  directors  of  the  accident  associations  as  well  as  the  other  officials  of 
the  establishments  for  which  the  executive  authority  is  appointed. 

Par.  3.  Those  eligible  to  election  as  representatives  of  the  insured  persons 
are  the  persons  who  are  insured  under  the  accident  laws  in  question  and,  for  the 
scope  of  the  marine  accident  insurance,  also  experienced  navigators  who  are  not 
ship-owners,  part  owners  or  agents  of  ship-owners  or  other  duly  authorized 
agents   (article  33  of  the  marine  insurance  law.) 

Article  13. 

For  the  representatives  of  the  employers  and  of  the  insured  persons,  there 
shall  be  chosen  in  the  same  way,  according  to  need,  substitutes  or  alternates  to 
represent  them  if  they  are  prevented  from  serving.  If  such  a  member  retires 
during  the  term  of  office,  the  substitutes  shall  take  his  place  for  the  rest  of  the  term 
in  the  order  in  which  they  were  elected. 
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Akticlb  14. 

Paragraph  1.  The  representatives  of  the  employers  and  the  representatives 
of  the  insured  persons  are  elected  separately  in  separate  elections  by  written  ballot 
under  direction  of  the  emperial  insurance  office.  A  majority  vote  decides  and  a 
tie  is  decided  by  lot.  The  number  of  votes  to  be  cast  by  each  electing  body  is 
determined  by  the  federal  council  according  to  the  number  of  insured  persons. 
The  federal  council  may  decide  that  the  election  shall  take  place  according  to 
districts,  and  in  what  way,  and  also  how  the  persons  to  be  elected  shall  be  dis- 
tributed among  the  districts.     The  result  of  the  election  shall  be  published. 

Par.  2.  The  term  of  office  of  the  elected  members  and  their  substitutes 
is  five  years.  The  persons  elected  remain  in  office  after  the  expiration  of  this 
time  until  their  successors  have  taken  office.  The  retiring  officers  may  be  re- 
elected. 

Par.  3.  If  facts  become  known  concerning  an  elected  person  which  show 
him  to  be  ineligible  under  this  law  or  which  indicate  gross  violations  of  official 
duty,  he  shall,  after  being  given  a  hearing,  be  removed  from  office  by  decision 
of  the  imperial  insurance  office. 

Article  15. 

The  decisions  of  the  imperial  insurance  office  are  final  unless  the  laws 
provide  otherwise. 

Article  16. 

Paragraph  1.  Decisions  of  the  imperial  insurance  office  may  be  made  by 
five  members,  including  the  president;  of  these,  one  shall  be  a  representative  of 
the  employers  and  one  a  representative  of  the. insured  persons;  and  officials  of 
the  judiciary  shall  also  be  summoned  if  the  following  matters  are  to  be  con- 
sidered : 

1.  The  decision  of  final  appeals  from  the  decisions  of  the  courts  of  arbi- 
tration; 

2.  The  decision  of  disputes  concerning  property  rights  in  connection  with 
changes  in  the  composition  of  accident  associations; 

3.  The  decisions  of  the  cases  designated  in  article  73,  par.  2,  articles  82 
and  83  (pars.  1  and  2),  and  articles  85,  116,  and  124  (par.  3)  of  the  accident 
insurance  law  for  industry;  article  79,  par.  2,  articles  88  and  89  (pars.  1  and  2), 
and  articles  91,  124,  and  130  (par.  3)  of  the  accident  insurance  law  for  agricul- 
ture and  forestry;  article  78,  par.  2,  articles  86  and  87  (pars.  1  and  2),  and  articles 
89,  122  (par.  1),  and  126  (par.  3)  of  the  marine  accident  insurance  law. 

Par,  2.  Decisions  by  which  final  appeals  are  rejected  without  oral  pro- 
cedure (accident  insurance  law  for  industry,  article  81,  par.  1,  accident  insurance 
law  for  agriculture  and  forestry,  article  87,  par.  1,  marine  accident  insurance 
law,  article  85,  par.  1)  are  made  by  three  members,  including  a  representative  of 
the  employers  and  a  representative  of  those  insured. 

Par.  3.  Unless  matters  of  general  interest  are  to  be  considered,  representa- 
tives of  the  employers  and  of  the  insured  persons  shall  be  summoned  only  to 
those  sessions  in  which  affairs  of  the  accident  association  for  which  they  are 
elected  are  to  be  considered. 

Article  17. 

Paragraph  1.  If  one  senate  of  the  imperial  insurance  office  wishes  to  dis-- 
sent  from  the  decision  of  another  senate  on  a  fundamental  legal  question,  the 
case  shall  be  referred  for  decision  to  an  enlarged  senate.  This  is  presided  over 
by  the  president  of  the  imperial   insurance  office  and  must  include  two  elected 
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members  of  the  imperial  insurance  office  from  among  the  members  chosen  by  the 
federal  council,  two  life  members,  two  officials  of  the  judiciary,  and  two  repre- 
sentatives of  the  employers  and  two  of  the  employees.  Instead  of  the  elected 
members  chosen  by  the  federal  council,  life  members  of  the  imperial  insurance 
office  may  be  summoned. 

Par.  2.  The  same  provisions  hold  if  a  senate  wishes  to  dissent  from  a  de- 
cision of  an  enlarged  senate. 

Article  18. 

At  least  one  elected  member  from  among  representatives  of  the  employers 
and  one  from  the  representatives  of  the  insured  persons  shall  be  summoned  for 
che  following: 

1.  The  preparation  of  decisions  of  the  federal  council  concerning  the  de- 
termination of  what  undertakings  do  not  involve  special  danger  of  accidents  and 
are  therefore  exempt  from  the  obligation  of  insurance  (article  1,  par.  3,  of  the 
accident  insurance  law  for  industry)  ; 

2.  The  preparation  of  decisions  of  the  federal  council  concerning  the  ap- 
proval of  alterations  in  the  composition  of  accident  associations  (article  52  of 
the  law  above  mentioned  and  article  62  of  the  accident  insurance  law  for  agri- 
culture and  forestry),  or  the  dissolution  of  an  insolvent  accident  association 
(article  54  of  the  accident  insurance  law  for  industry,  article  64  of  the  accident 
insurance  law  for  agriculture  and  forestry  and  article  57  of  the  marine  accident 
insurance  law)  ; 

3.  Decisions  concerning  the  approval  of  regulations  for  the  prevention  of 
accidents  (article  112  of  the  accident  insurance  law  for  industry,  article  120  of 
the  accident  insurance  law  for  agriculture  and  forestry  and  article  118  of  the 
marine  accident  insurance  law). 

Article  19. 

Paragraph  1.  The  expenses  of  the  imperial  insurance  office  and  of  pro- 
ceedings before  it  are  borne  by  the  Empire. 

Par.  2.  The  imperial  insurance  office  is  authorized  to  require  the  persons 
concerned  to  pay  such  expenses  of  procedure  as  have  been  occasioned  by  their 
malicious  conduct  or  by  procrastination   or  deceit  on  their   part. 

Par.  3.  For  their  participation  in  the  work  and  in  the  sessions  of  the 
imperial  insurance  office,  the  elective  members  receive  a  remuneration  to  be 
determined  on  the  basis  of  a  yearly  amount,  and  those  who  live  outside  Berlin 
shall  in  addition  receive  their  traveling  expenses  to  and  from  Berlin  according 
to  the  rates  applicable  to  the  advisory  councillors  of  the  superior  official  bodies 
of  the  Empire.  (Order  of  June  21,  1875,  Reichs-Gesctzblatt,  p.  249).  The  pro- 
visions of  article  IG  of  the  law  concerning  the  legal  relations  of  the  officials  of 
the  Empire,  of  March  31,  1873   (Reichs-Gesctzblatt,  p.  61),  do  not  apply. 

Par.  4.  In  other  respects,  the  forms  of  procedure  and  the  order  of  busi- 
ness of  the  imperial  insurance  office  are  regulated  by  imperial  decree  with  the 
approval  of  the  federal  council. 

regulation  of  fees. 
Article  20. 

Paragraph  1.  The  fees  of  attorneys  in  proceedings  before  the  courts  of 
arbitration  and  the  imperial"  insurance  office  are  determined  by  imperial  decree 
with  the  approval  of  the  federal  council,  and  the  fees  in  proceedings  before  the 
state  insurance  offices,  by  the  state  governments. 

Pax.  2.    Any  agreement  for  the  payment  of  higher  amounts  is  invalid. 
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state  insurance  offices. 
■     Article  21. 

Paragraph  1.  State  insurance  offices  may  be  established  in  the  individual 
states  for  their  own  territory  and  at  their  own  expense. 

Par.  2.  The  authority  of  state  insurance  offices  is  restricted  to  those  acci- 
dent associations  which  comprise  only  such  establishments  as  are  located  in  the 
tcrritor>'  of  the  state  in  question. 

Article  22. 

Paragraph  1.  A  state  insurance  office  consists  of  members  appointed  for 
life  (standige  Mitglieder)   and  elective  members   (nichtstandige  Mitglieder). 

Par.  2.  Life  members  are  appointed  for  life  by  the  sovereign  of  the  state 
in  question.  Of  the  elective  members,  four  shall  be  representatives  of  the  em- 
ployers and  four  of  the  insured  persons.  They  shall  be  chosen  in  separate  elec- 
tions by  written  ballot  under  direction  of  the  state  insurance  office  and  in  such 
a  way  that  at  least  two  from  each  group  shall  represent  agriculture  and  forestry, 
and  that  if  there  are  other  accident  insurance  organizations  subject  to  the  state 
insurance  office,  one  from  each  group  shall  be  assigned  to  each  accident  insur- 
ance organization. 

Par.  3.  The  election  takes  place  according  to  the  provisions  of  article  11, 
par.  5,  and  articles  12,  13,  and  14  (pars.  1  and  2),  except  that  the  central  state 
authority  takes  the  place  of  the  federal  council.  But  in  the  election  of  the  rep- 
resentatives of  the  employers,  only  the  boards  of  directors  of  those  accident 
associations  which  do  not  include  establishments  located  in  another  state  and  the 
executive  authorities  which  are  limited  to  the  territory  of  the  one  state  take 
part;  and  in  the  election  of  the  representatives  of  the  insured  persons,  only  the 
associates  of  those  courts  of-  arbitration  which  have  their  seats  in  the  territory 
of  the  state  take  part. 

Par.  4.  If  the  authority  of  the  state  insurance  office  comprises,  in  addition 
to  agricultural  and  forestry  undertakings,  only  executive  authorities  for  the 
building  trades,  it  does  not  need  to  contain  any  elected  members  except  two 
representatives  for  agriculture  and  two  for  forestry. 

Par.  5.  The  number  of  votes  to  be  cast  by  the  individual  elective  bodies  is 
determined  by  the  state  government  in  accordance  with  the  number  of  insured 
persons  in  the  associations  and  employed  by  the  executive  authorities  concerned. 

Par.  6.  The  removal  of  a  representative  of  the  employers  or  of  the  in- 
sured persons  (article  14,  par.  3)  is  effected  by  the  state  insurance  office. 

Par.  7.  The  provisions  of  articles  16,  18,  and  19  (par.  2)  are  correspond- 
ingly applied  to  the  state  insurance  office. 

Par.  8.  In  other  respects  the  state  government  regulates  the  forms  of  pro- 
cedure and  order  of  business  in  the  state  insurance  office  and  also  the  remuner- 
ation to  be  given  elective  members. 

Other  activities  of  the  accident  associations. 

Article  23. 

Paragraph  1.  The  accident  associations  are  authorized  to  make  arrange- 
ments: 

1.  For  the  insurance  of  the  head  of  an  establishment  and  of  the  persons 
who   must   make  the  guarantee  as  he,  against  employers'  liability; 

2.  For  the  creation  of  funds  to  provide  supplementary  pensions  and  pensions 
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for  administrative  officials  and  for  the  members  of  the  accident  associatioiui,  the 
persons  insured  in  the  association  and  officials  of  the  associations  and  also  for 
the  dependents  of  these  persons. 

Par.  2.  Participation  in  these  arrangements  is  voluntary.  As  far  as  claims 
for  employers'  liability  under  the  imperial  accident  insurance  laws  are  concerned* 
not  more  than  two-thirds  may  be  covered  by  insurance  through  the  fund  specified 
in  par.  (1). 

Par.  3.  Decisions  of  the  general  meeting  of  the  accident  association  con- 
cerning arrangements  of  the  kind  designated  in  par.  1  and  also  the  provisions 
of  the  constitution  regulating  them  and  the  amendment  of  the  latter,  require 
the  approval  of  the  federal  council. 

Par.  4.  The  accident  associations  are  also  subject,  with  reference  to  these 
arrangements,  to  the  supervision  of  the  imperial  insurance  office. 

Temporary  provisions. 

Akticle  24. 

The  term  of  office  of  the  representatives,  elected  according  to  the  previously 
existing  regulations,  of  the  insured  persons  and  elective  members  of  the  impe- 
rial insurance  office  and  of  the  state  insurance  offices  and  the  term  of  office  of 
their  substitutes  ends  with  January  1,  1902.  The  retiring  officers  remain  in  office, 
however,  until  their  successors,  chosen  according  to  the  new  provisions,  have 
taken  office. 

Time  when  this  law  goes  into  effect. 

Article  25. 

Paragraph  1.  An  imperial  decree,  approved  by  the  federal  council,  shall 
specify  the  time  at  which: 

1.  The  courts  of  arbitration  designated  in  article  3  take  the  place  of  the 
former  courts  established  in  connection  with  accident  associations; 

2.  The  accident  insurance  goes  into  force  for  such  branches  of  industry 
as  are  newly  subjected  to  accident  insurance  under  articles  1  and  2  of  the  acci- 
dent insurance  law  for  industry  and  articles  152  and  following  of  the  marine 
accident  insurance  law. 

Par.  2.  The  provisions  of  article  20  of  this  law,  of  articles  25  to  27  of  the 
accident  insurance  law  for  industry,  of  articles  30  to  32,  51,  53  (par.  3),  and 
57,  107,  108,  and  109  of  the  accident  insurance  law  for  agriculture  and  forestry 
and  also  articles  29  to  31,  49,  and  104  of  the  marine  accident  insurance  law  take 
the  place  of  the  previously  existing  regulations  on  January  1,  1902. 

}'ar.  3.     In  other  respects,  this  law  goes  into  effect  October  1,  1900. 

Article  26. 

If,  by  January  1,  1902,  the  constitution  of  an  accident  association  shall  not 
have  been  amended  as'  required  by  the  present  law,  these  amendments  shall  be 
made  by  the  imperial  insurance  office  through  its  inspectors.  I 

Article  27.  ^ 

The  provisions  of  tliis  law,  in  so  far  as  they  are  more  favorable  to  the 
persons  entitled  to  compensation,  also  apply  to  the  first  determination  of  claims 
to  compensation  resulting  from  accidents  which  took  place  before  this  law  went 
into  force,  provided  that  these  claims  were  already  recognized  under  the  former 
accident  insurance  laws  but  had  not  been  decided  at  the  time  mentioned. 
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INDUSTRIAL  ACCIDENT  INSURANCE  LAW  OF  JUNE  30,   1900. (a) 

L    General  Provisions. 

Scope  of  insurance. 

AsncLB  1. 

Paragraph  1.  All  workmen  and  administrative  officers,  the  latter  provided 
that  their  annual  earnings  in  wages  or  salary  does  not  exceed  3,000  M.  [$714], 
are  insured,  according  to  the  provisions  of  this  law,  against  the  results  of  acci- 
dents occurring  to  them  in  the  course  of  their  employment,  if  they  are  employed — 

1.  In  mines,  salt  works,  establishments  in  which  ores  are  treated,  quarries, 
pits,  ship-yards,  yards  for  preparing  building  materials,  and  in  factories,  com- 
mercial breweries  or  smelting  works; 

2.  In  industrial  establishments  which  include  the  execution  of  masonry, 
carpentry,  roofing  or  other  building  work  declared  by  decision  of  the  Federal 
Council  to  be  subject  to  insurance,  stonecutting,  locksmithing,  smithing,  or  well 
digging,  and  also  establishments  engaged  in  chimney  sweeping,  window  cleaning, 
or  butchering; 

3.  In  the  administration  of  the  postoffice,  telegraph  and  railroads,  and  in 
the  administration  of  the  navy  and  army,  including  that  of  building  operations 
which  are  carried  on  by  these  departments  on  their  own  account; 

4.  In  the  business  of  carting,  internal  navigation,  rafting  of  wood,  trans- 
portation on  ferryboats  and  flat  boats,  tugging  or  dredging; 

5.  In  the  business  of  expressing  and  storing  goods  and  in  that  of  cellarage; 

6.  In  establishments  of  goods  packers  and  shippers,  goods  sorters, 
weighers,  measurers,  inspectors  and  stowers; 

7.  In  the  work  of  storage,  tree  felling,  or  work  connected  with  the  trans- 
portation of  persons  or  goods  if  such  work  is  done  for  a  commercial  establish- 
ment the  proprietor  of  which  is  inscribed  in  the  commercial  register. 

Par.  2.  To  persons  engaged  in  the  industries  subsidiary  to  agriculture  and 
forestry  (article  1,  paragraphs  2  and  3  of  the  Accident  Insurance  Law  for  Agri- 
culture and  Forestry)  this  law  does  not  apply.     • 

Par.  3.  Establishments  which  do  not  involve  especial  danger  of  accident  to 
the  persons  engaged  in  them  may,  by  decision  of  the  Federal  Council,  be  ex- 
empted from  the  obligations  of  insurance. 

Article  2. 

Paragraph  1,  In  the  intention  of  this  law  foremen  and  technical  officials 
are  put  on  the  same  footing  as  administrative  officials. 

Par.  2.  All  those  establishments  count  as  factories  in  the  intention  of  this 
law  which  regularly  use  steam  boilers,  or  motors  run  by  natural  power  (wind, 
water,  steam,  gas,  hot  air,  electricity,  etc.)   or  by  animal  power. 

Par.  3.  The  other  establishments  which  count  as  factories  in  the  intention 
of  this  law  are  especially  those  in  which  the  preparation  or  working  up  of  prod- 
ucts is  carried  on  as  a  business  and  in  which  at  least  10  workmen  are  reg- 
ularly employed  for  this  purpose  and  also  establishments  in  which  explosives 
or  explosive  articles  are  produced  as  a  business. 

Par,  4.  What  other  undertakings  are  to  be  regarded  as  factories  in  the 
intention  of  this  law  is  determined  by  the  imperial  insurance  office. 

Par.  5.    To  industrial  plants,  railroads,  and  shipping  firms  which  are  es- 


a  Reichs-(5csetzblatt  1900,  pp.  347  and  585. 
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sential  parts  of  one  of  the  enterprises  mentioned  above  or  in  article  1  the  pro- 
visions of  this  law  are  also  applicable. 

Article  3. 

The  insurance  extends  to  domestic  and  other  service  to  which  insured  per- 
sons are  assigned  by  their  employers  or  by  the  employer's  agents  in  connection 
with  their  employment  in  the  establishment. 

Article  4. 

The  imperial  chancellor,  with  the  consent  of  the  Federal  Council,  is  cm- 
powered  to  conclude  mutual  agreements  with  the  governments  of  such  coun- 
tries as  have  made  provision  for  workmen  and  administrative  ofHcials  corre- 
sponding to  that  of  German  accident  insurance,  through  which  the  application 
of  this  law  — 

1.  Shall  be  excluded  from  those  undertakings  in  this  country  which  are 
parts  of  foreign  enterprises,  and 

2.  Shall  be  extended  to  undertakings  in  foreign  countries  which  arc   parts 

of  an  enterprise  in  this  country,  if  such  enterprise  is  subject  to  insurance. 

* 

Article  5. 

Paragr.\ph  1.  The  obligation  of  insurance  may  be  extended  by  the  consti- 
tution (see  article  37) — 

(a)  To  employers  whose  annual  earnings  do  not  exceed  3,000  M.  ($714) 
or  who  do  not  regularly  employ  more  than  two  paid  workmen. 

{b)  Without  regard  to  the  number  of  workmen  employed  by  him,  to  the 
employer  of  one  of  the  establishments  designated  in  articles  1  and  2  who,  in  his 
own  shop,  is  engaged  in  the  manufacture  or  working  up  of  commercial  products 
on  the  order  of,  and  for  the  account  of,  another  business  firm,  even  if  such  an 
employer  himself  supplies  the  raw  materials  and  other  materials. 

(c)  To  administrative  officials  with  annual  earnings  exceeding  3,000  M. 
($714).  In  the  insurance  of  administrative  officials,  the  full  amount  of  salary 
is  to  be  used  as  the  basis  of  the  insurance,  with  the  reservation  provided  for  in 
article  10,  paragraph  1. 

Par.  2.  Employers  whose  annual  earnings  do  not  exceed  3,000  M.  ($714) 
or  who  do  not  regularly  employ  more  than  two  paid  workmen,  are  entitled  to 
insure  themselves  against  the  results  of  industrial  accidents.  By  the  constitu- 
tion this  privilege  may  be  extended  to  employers  with,  higher  annual   earnings. 

Par.  3.  It  may  be  further  provided  in  the  constitution  that  insurance  against 
the  results  of  accident  during  employment  or  service  may  be  provided,  and 
under  what  conditions — 

(a)  To  persons  employed  in  the  establishment  but  not  insured  according 
to  articles  1  or  2,  the  insurance  to  be  provided  through  the  employer. 

(b)  To  persons  not  employed  in  the  establishment  but  visiting  or  fre- 
quenting the  premises,  the  insurance  to  be  provided  through  the  employer,  or 
the  board  of  directors  of  the  accident  association  (article  28). 

(c)  To  the  agents  and  administrative  officials  of  the  accident  association, 
the  insurance  to  be  provided  through  the  board  of  directors. 

Article  6. 

Profit  sharing,  payments  in  kind,  and  other  allowances  which  are  made  to 
the  insured  persons,  even  though  by  virtue  of  custom,  and  which,  wholly  or 
partly,  take  the  place  of  the  salary  or  wages,  are  regarded  as  salary  or  wages 
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in  the  intention  of  this  law.  The  value  of  the  payments  in  kind  shall  be  reck- 
oned according  to  the  average  local  prices.  These  are  determined  by  the  lower 
administrative  authorities. 

Officials  and  persons  belonging  to  the  military  class. 

Article  7. 

This  law  does  not  apply  to  the  persons  designated  in  article  1  of  the  law 
of  March  15,  1886  (Reichs-Gesetzblatt,  p.  53),  concerning  provision  for  officials 
and  persons  of  the  military  class  in  case  of  industrial  accidents,  to  persons  who 
occupy  positions  in  the  administration  of  a  federal,  state  or  a  municipal  body, 
with  fixed  salaries  and  with  pension  privileges,  or  to  other  officials  of  a  federal, 
state  or  communal  body  to  whom  the  stipulation  in  article  12  of  the  above-men- 
tioned law  applies.  • 

Object   of  insurance   and   extent   of   compensation. 

Article  8. 

Paragraph  1.  The  object  of  accident  insurance  is  to  render  compensation, 
according  to  the  following  provisions,  for  bodily  injury  or  death. 

Par.  2.  The  injured  person  and  his  survivors  have  no  claim  to  compensa- 
tion if  he  has  intentionally  caused  the  accident.  The  claim  may  be  wholly  or 
partly  rejected  if  the  injured  person  has  brought  the  accident  upon  himself  by 
committing,  as  proved  by  sentence  of  a  court,  a  crime  or  an  intentional  misde- 
meanor. In  cases  of  the  latter  class,  the  pension  may,  if  the  injured  person 
has  relatives  living  in  the  country  who  would  have  claim  to  a  pension  in  case 
of  his  death,  be  wholly  or  partly  diverted  to  them. 

Par.  3.  The  claim  may  also  be  rejected  without  the  prescribed  proof  by 
court  sentence  if  the  lack  of  this  proof  is  due  to  the  death  or  absence  of  the 
injured  person  concerned  or  to  .some  other  cause   resident  in  his  person. 

Article  9. 

Paragraph  1.  In  case  of  disability  compensation  is  rendered,  as  follows, 
from  the  beginning  of  the  14th  week  after  the  date  of  the  accident: 

1.  Free  medical  treatment,  medicine  and  other  means  of  healing,  also  the 
facilities  (crutches,  supporting  apparatus,  etc.)  to  insure  the  success  of  the  treat- 
ment and  diminish  the  effects  of  the  injury; 

2.  A  pension  as  long  as  the  disability  lasts. 
Par.  2.    The  amount  of  the  pension  is — 

(a)  In  the  case  of  total  disability  and  as  long  as  it  lasts,  66^  per  cent  of 
the  annual  earnings   (full  pension)  ; 

(b)  In  the  case  of  partial  disability  and  as  long  as  it  lasts,  a  part  of  the 
full  pension  proportionate  to  the  loss,  through  the  accident,  of  earning  capacity 
(partial  pension). 

Par.  3.  If,  in  consequence  of  the  accident,  the  injured  person  is  rendered 
not  only  entirely  incapable  of  work  but  also  sufficiently  helpless  to  require  at- 
tendance and  care  from  others,  the  pension  is  to  be  increased  to  100  per  cent  of 
the  annua]  earnings  as  long  as  this  condition  continues. 

Par.  4.  If  the  injured  person  was,  at  the  time  of  the  accident,  already 
suffering  from  total  and  permanent  disability,  no  compensation  is  made  save  that 
prescribed  in  paragraph  1  (1)  of  this  article.  If  such  an  injured  person  has 
been  rendered  so  helpless  by  the  accident  as  to  require  attendance  and  care  from 
others,  a  pension  of  not  more  than  one-half  of  the  full  pension  shall  be  granted. 
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Par.  5.  If,  on  account  of  *the  accident,  the  injured  person  is  actually  out 
of  work  through  no  fault  of  his  own,  the  board  of  directors  of  the  association 
may  temporarily  increase  the  partial  pension  to  the  amount  of  the  full  pension. 

Article  10. 

Paragraph  1.  The  pension  is  to  be  computed  on  the  basis  of  the  annual 
earnings  which  the  injured  person  received  as  salary  or  wages  (article  6)  during 
the  last  year  of  his  employment  in  the  establishment,  but  in  such  a  computation 
only  one-third  of  the  amount  in  excess  of  1,500  M.   ($357)  is  to  be  considered. 

Par.  2.  The  annual  earnings,  if  not  obtained  from  amounts  determined  at 
least  weekly,  are  to  be  regarded  as  300  times  the  average  daily  earnings.  For 
insured  persons  in  undertakings  in  which  it  is  the  custom  to  operate  for  a  large 
or  a  small  number  of  working  days,  such  number  shall  be  used  instead  of  300 
as  the  basis  from  which  to  reckon  the  daily  earnings. 

Par.  3.  If  the  injured  person  was  not  employed  in  the  establishment  for 
a  full  year  immediately  preceding  the  accident,  the  pension  shall  be  reckoned 
according  to  the  annual  earnings  which  insured  persons  of  the  same  class  in 
the  same  establishment  or  in  neighboring  establishments  of  the  same  kind,  have 
earned  during  this  period.  If  this  is  impossible,  300  times  the  amount  which  the 
injured  person  earned  on  an  average  on  those  days  when  he  was  working  during 
the  year  preceding  the  accident,  is  to  be  used  as  the  basis  of  the  computation. 

Par.  4.  In  the  case  of  insured  persons  who  earn  either  no  wage  or  less 
than  300  times  the  usual  daily  wage  of  adult  day  laborers  of  that  locality  (article 
8  of  the  sickness  insurance  law)  the  yearly  wage  shall  be  regarded  as  300  times 
this  average  local  daily  wage. 

Par.  5.  In  computing  the  pension  in  the  cases  considered  in  paragraph  4, 
for  persons  who  before  the  accident  were  already  partially  incapacitated  for 
work,  a  fraction  of  the  average  local  daily  wage  proportionate  to  their  working 
capacity  before  the  accident  is  to  be  used  as  the  basis  of  the  computation. 

Article  11. 

Paragraph  1.  The  accident  association  shall  be  authorized  to  turn  over 
to  the  sick  fund  to  which  the  injured  person  belongs  or  has  last  belonged,  the 
duty  of  providing  for  the  injured  person  after  the  beginning  of  the  14th  week 
and  until  his  recovery  is  complete,  to  whatever  extent  may  be  regarded  as  neces- 
sary by  the  association,  which  shall  repay  the  sick  fund  for  the  expense  in- 
volved. In  making  the  payments  designated  in  article  6,  paragraph  1  (1)  of  the 
sickness  insurance  law,  one-half,  and  in  providing  the  injured  person  with  care 
in  a  hospital  or  convalescent  home,  one  and  one-half  times  the  minimum  amount 
of  pecuniary  aid  prescribed  in  the  law  is  to  be  substituted,  unless  higher  expendi- 
tures are  shown  to  have  been  made. 

Par.  2.  The  provisions  of  article  76b  to  76d  of  the  sickness  insurance  law 
apply  also  to  miners'  provident  funds  (article  74  of  the  same  law).  If  these 
funds,  other  sick  funds,  or  federations  of  sick  funds  have  established  medical 
institutions  in  which  sufficient  provision  is  made  for  the  healing  of  the  injuries 
caused  by  accident,  the  higher  state  authorities  may  not  order  members  of  these 
funds  to  be  put  into  other  medical  institutions  before  the  beginning  of  the  14th 
week  after  the  accident,  save  with  the  approval  of  the  boards  of  directors  of 
the  funds  or  of  the  federation  of  funds  concerned. 

Par.  3.  Injured  persons  who,  on  the  initiative  of  miners'  provident  funds, 
other  sick  funds,  federations  of  sick  funds,  or  the  agents  of  the  accident 
associations,  are  placed  in  a  medical  institution  may  not  be  transferred,  during  the 
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time  of  their  treatment  to  other  institutions  save  with  their  consent.    This  consent 
may  be  supplemented  by  the  lower  local  administrative  authorities. 

Pas.  4.  Not  only  the  parish  sick  insurance,  but  also  those  sick  funds  which 
possess  the  official  recognition  prescribed  in  article  75a  of  the  sickness  insurance 
law,  are  regarded  as  sick  funds  in  the  sense  of  the  preceding  provisions  and  of 
article  76b  to  76d  of  the  law  above  mentioned. 

Article  12. 

Paragsaph  1.  The  pecuniary  aid  which  is  granted  under  the  sickness  in- 
surance law  to  the  person  injured  in  an  industrial  accident  from  the  beginning 
of  the  fifth  week  after  the  accident  up  to  the  end  of  the  13th  week  shall  amount 
to  at  least  two-thirds  of  the  wage  used  as  the  basis  in  computing  it.  The  difference 
between  this  two-thirds  and  the  lower  amount  of  the  pecuniary  aid  prescribed  by 
the  law  or  by  the  constitution  of  the  fund,  is  to  be  reimbursed  to  the  sick  fund 
interested  (or  the  parish  sickness  insurance  as  the  case  may  be)  by  the  owner  of 
the  establishment  in  which  the  accident  has  taken  place.  The  arrangements  requi- 
site to  the  carrying  out  of  this  provision  are  to  be  issued  by  the  imperial  insurance 
oflice. 

Par.  2.  For  the  workmen  and  administrative  officials  (the  latter  if  their 
annual  earnings  do  not  exceed  2,000  M.  [$476])  who  are  insured  according  to 
articles  1  or  2,  but  who  are  not  insured  under  the  sickness  insurance  law,  the  em- 
ployer must  provide  for  the  first  13  weeks  from  his  own  means  the  benefits  pre- 
scribed in  articles  6  and  7  of  the  sickness  insurance  law,  including  the  additional 
amount  provided  for  in  the  preceding  paragraph.  The  accident  association  may, 
wholly  or  partly,  take  upon  itself  the  making  of  these  payments  for  which  the 
employer  is  responsible,  in  which  case  the  latter  shall  reimburse  the  association.  In 
this  connection,  compensation  for  the  benefits  designated  in  article  9,  paragraph  1 
(1)  shall  be  one-half  of  that  pecuniary  aid  which  would  be  due  to  the  injured  per- 
son according  to  article  6,  paragraph  1  (2)  of  the  sickness  insurance  law,  if  he  had 
been  insured  according  to  its  provisions. 

Article  13. 

Paragraph  1.  If  the  claim  arising  under  the  sickness  insurance  law,  or 
under  article  12,  paragraph  2,  to  sick  wage  expires  before  the  end  of  13  weeks 
after  the  accident,  and  if  the  disability  of  the  injured  person  continues  after  the 
13th  week,  the  accident  association  shall  give  him  the  accident  pension  (article  9, 
paragraph  2  (b))  from  the  day  on  which  the  claim  to  pecuniary  aid  from  the  sick 
fund  ceases.  If  the  accident  association  considers  the  requisites  for  a  claim 
exist  before  the  expiration  of  the  13th  week  after  the  accident,  the  pension  shall 
be  determined  at  this  time. 

« 

Par.  2.  It  may  be  provided  by  the  constitution  that  the  pension  shall  be 
granted  after  the  claim  to  the  sick  wage  ceases,  if  the  disability  due  to  the  acci- 
dent continues  after  this  time  but  will  presumably  cease  before  the  expiration  of 
the  13th  week  after  the  accident. 

Par.  3.  If  the  sick  fund  or  the  employer  has  incorrectly  discontinued  the 
payments  prescribed  for  the  former  by  the  sickness  insurance  law  or  for  the  latter 
by  article  12,  paragraph  2,  the  injured  person  may  claim  pecuniary  aid  from  the 
accident  association,  to  the  amount  of  the  compensation  prescribed  by  paragraphs 
1  and  2. 

Article  14. 

Disputes  which  arise  under  the  provisions  contained  in  article  11,  paragraph  1, 
and  articles  12  and  13  (paragraph  3)  are  to  be  settled,  if  they  have  to  do  with 
claims  to  compensation,  according  to  article  58,  paragraph  2,  of  the  sickness  in- 
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surance  law,  otherwise  according  to  article  58,  paragraph  1,  of  the  same  law,  and 
in  the  cases  of  article  12,  paragraph  2,  by  the  supervising  officials  of  the  local  sick 
fund  of  the  place  of  employment.  If  these  are  among  the  parties  to  the  controversy, 
the  authorities  called  upon  to  decide  the  dispute  are  to  be  appointed  by  the  higher 
local  administrative  authorities  of  the  place  of  employment. 

Article  15. 

PARAiiRAPH  1.  In  the  case  of  death,  the  following  compensation  is  also  to  be 
made  — 

1.  As  a  funeral  benefit,  one  fifteenth  of  the  annual  earnings,  which  shall  be 
determined  according  to  article  10,  paragraphs  1-4,  but  the  grant  shall  never  be 
less  than  50  M.   ($11.90);  ^ 

2.  A  pension  to  be  paid  to  survivors  from  the  day  of  the  deceased  person's 
death.  This  shall  coitsist,  according  to  the  provisions  stated  in  articles  16  to  20, 
of  a  fraction  of  his  annual  earnings  as  obtained  according  to  article  10,  paragraphs 
1  to  4. 

Par.  2.  If  the  annual  earnings  to  be  used  as  a  basis  for  the  computation  of 
these  pensions  are,  on  account  of  an  earlier  accident  (which  was  compensated 
under  the  imperial  accident  insurance  law),  less  than  they  were  before  this  earlier 
accident,  then  the  pension  received  during  life  on  account  of  the  earlier  accident 
shall  be  added  to  the  earnings  in  making  the  computation  for  these  pensions,  but 
not  to  exceed  the  amount  of  the  earnings  used  in  computing  the  earlier  pension. 

.>\rticle  1(J. 

Paragraph  I.  If  the  deceased  leaves  a  widow  or  children,  the  pension  for 
the  widow,  up  to  the  time  of  her  death  or  remarriage,  and  for  every  surviving 
child,  up  to  the  completion  of  its  loth  year,  shall  be  for  each  20  per  cent  of  the 
annual  earnings. 

Par.  2.  In  the  case  of  her  remarriage,  the  widow  shall  receive  60  per  cent 
of  the  annual  earnings  as  a  settlement. 

Par.  3.  The  claim  is  to  be  barred  if  her  marriage  to  the  deceased  takes  place 
after  the  accident;  the  accident  association  may  even  then,  however,  in  special 
cases,  grant  a  widow's  pension. 

Par.  4,  The  regulations  regarding  pensions  for  children  shall  also  be  ap- 
plicable if  the  accident  occurred  to  a  self-supporting  woman  and  she  died  leaving 
children. 

Article  17. 

Paragraph  1.  If  at  the  time  of  the  accident  the  deceased  was  married,  but 
was  on  account  of  her  husband's  invalidity,  wholly  or  mainly,  responsible  for  the 
fupport  of  the  family,  the  following  pensions  shall  be  granted  as  long  as  the 
need  continues  — 

(a)  to  the  widower  20  per  cent, 

(b)  to  every  surviving  child  up  to  the  completion  of  its  fifteenth  year,  20 
per  cent  of  the  annual  earnings. 

Par.  2.  The  accident  association  is  authorized,  in  the  case  of  the  death  of 
the  wife  whose  husband  has  deserted  her  without  legal  cause  and  has  absented 
himself  from  the  household,  to  grant  the  children  regular  pensions. 

Article  18. 

If  the  deceased  person  leaves  parents  or  grandparents  (ascendants)  whom  he 
was  partly  or  mainly  supporting,  they  shall  receive,  until  the  need  ceases,  a  total 
pension  of  20  per  cent  of  his  annual  earnings. 
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Article  li). 


If  the  deceased  pepsoii  leaves  orphan  grandchildren  whom  he  was  wholly 
or  mainly  supporting,  they  shall,  in  the  case  of  need,  receive,  until  the  completion 
of  their  fifteenth  year,  pensions  amounting  altogether  to  20  per  cent  of  the  annual 
earnings. 

Article  20. 

Paragraph  1.  The  pensions  of  the  survivors  shall  not  exceed,  altogether,  60 
per  cent  of  the  injured  person's  annual  earnings.  The  pensions  are  diminished  if 
they  add  up  to  a  higher  sum.  For  widows  (or  widowers)  and  children,  this 
diminution  is  proportionate  to  the  amount  of  their  pensions ;  parents  and  grand- 
parents have  a  claim  only  if  the  maximum  amount  of  the  pension  is  not  required 
for  widows  (or  widowers)  and  children;  grandchildren,  only  if  the  maximum 
amount  of  the  pensions  is  not  required  for  the  widow  (or  widower),  children,  or 
parents  and  grandparents. 

Par.  2.  If  the  survivors  include  b:)th  parents  and  grandparents,  the  former 
take  precedence. 

.Article  21. 

The  survivors  of  a  foreigner  who,  at  the  time  of  the  accident,  did  not  have 
their  usual  residence  in  the  country  have  no  claim  to  a  pension.  But  the  Federal 
Council  may  set  aside  this  provision  for  specific  foreign  border  territories  and 
also  for  those  foreign  states  which  have  made  corresponding  provision  for  sur- 
nvors  of  Germans  killed  by  accident. 

Article  22. 

Paragraph  1.  Instead  of  the  payments  prescribed  in  articles  9  and  12,  the 
accident  association  may  give  the  injured  person  free  medical  care  and  board 
in  a  medical  institution,  as   follows: 

1.  For  injured  persons  who  are  married  or  who  have  households  of  their 
own,  or  who  are  members  of  the  household  of  their  family,  with  their  own 
consent  This  consent  is  not  required  if  the  nature  of  the  injury  makes  requisite 
treatment  or  care  which  can  not  be  accorded  at  home  or  if  the  local  official 
physician  testifies  that  the  injured  person's  condition  is  such  that  he  requires 
continuous  observation. 

2.  For  other  injured  persons,  in  all  cases. 

Par.  2.  If  the  accident  association  has  made  use  of  this  authorization  in 
the  cases  specified  in  article  12,  paragraph  2,  the  employer  shall  pay  the  associa- 
tion one  and  one-half  times  the  amount  of  pecuniary  aid  prescribed  in  article  12, 
paragraph  2,  as  recompense  for  the  free  medical  treatment  and  board.  To  dis- 
putes which,  on  account  of  this  provision,  arise  between  the  association  and  the 
employer,  article  14  applies. 

Par.  3.  While  the  injured  person  is  undergoing  treatment  in  the  medical 
institution,  his  relatives  have  a  claim  to  the  pensions  which  they  could  have 
claimed  in  case  of  his  death  (article  16  el  seq.). 

Par.  4.  The  accident  associations  are  authorized,  either  in  accordance  with 
their  constitution  or,  in  case  of  need,  without  such  provisions,  to  grant  special 
aid  to  the  injured  person  who  has  been  placed  in  a  medical  institution  and  to 
his  dependents. 

Article  23. 

Paragraph  1.  If  it  is  shown  that  the  recipient  of  an  accident  pension  may 
attain  greater  working  capacity  by  means  of  a  course  of  medical  treatment,  the 
accident  association  may,  at  any  time,  begin  such  a  course  of  treatment  for  this 
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purpose.     In  this  connection,  the  provisions  of  article   11   and  article  22,  para- 
graphs 1,  3,  and  4  are  applicable. 

Par.  2.  If  the  accident  association  has  issued,  in  accordance  with  article 
9,  paragraph  1  (1),  article  11,  article  12,  paragraph  2,  and  article  22,  or  in  accord- 
ance with  the  provisions  of  article  76c  and  article  76d  of  the  sickness  insurance 
law,  orders  concerning  such  measures,  and  if  the  injured  person  has,  without 
legal  or  other  good  reason,  failed  to  comply  with  these  orders,  the  compensation 
due  him  may  temporarily  be  wholly  or  partly  refused,  provided  that  he  has  been 
warned  of  this  result  and  it  is  shown  that  through  his  conduct  his  earning 
capacity  has  been  unfavorably  affected. 

Article  24. 

On  application  from  the  recipient  of  a  pension,  the  board  of  directors  of  the 
accident  association  may,  at  the  association's  expense,  substitute  for  the  pension 
maintenance  in  a  home  for  invalids  or  similar  institution  conducted  by  a  third 
party.  The  one  making  the  application  must  abide  by  the  new  arrangement  for 
a  quarter  of  a  year,  and  in  case  he  wishes  to  make  a  change  he  must  give  notice 
a  month  before  the  end  of  each  quarter  or  give  up  his  pension  for  another 
quarter. 

In  relation  to  sick  fundSj  poor  relief  organisations,  etc. 

Article  25. 

Paragraph  1.  The  obligation  of  the  registered  aid  funds  and  of  the  various 
sickness,  burial,  invalidity,  and  other  relief  funds  to  afford  support  to  workmen 
and  officials  who  have  met  with  accidents  and  also  the  obligations  of  communes 
or  poor  relief  organizations  to  give  support  to  needy  persons  are  not  affected  by 
this  law. 

Par.  2.  If,  on  account  of  such  obligation,  support  is  given  for  a  period  for 
which  the  injured  person  was  or  is  entitled  to  compensation  under  this  law,  the 
sick  funds,  communes,  or  poor  relief  organizations  concerned  shall  be  compen- 
sated therefor  by  having  the  amount  paid  to  them  from  the  pension. 

Par.  3.  In  cases  of  this  kind,  the  compensation  is  to  be  made  according 
to  article  6,  paragraph  1  (1),  of  the  sickness  insurance  law  for  the  sick  funds 
to  which  this  law  applies,  unless  it  is  shown  that  higher  amounts  have  been 
expended. 

Par.  4.  If  the  support  afforded  by  sick  funds,  communes,  or  poor  relief 
organizations  is  temporary,  there  may  be  claimed  in  compensation  not  more  than 
one-half  of  the  amount  of  the  pension  'for  not  more  than  three  months. 

Par.  5.  If  the  support  is  continuous,  the  following  compensation  may  be 
claimed:  In  case  the  support  consists  in  maintenance  in  an  institution,  the  claim 
shall  be  for  the  continuous  payment  while  the  person  remains  in  the  institution 
of  the  full  amount  of  the  pension,  provided,  this  is  not  more  than  the  amount 
which  has  been  expended;  otherwise,  for  the  continuous  payment  of  not  more 
than  one-half  the  amount  of  the  pension. 

Article  26. 

Pakagraph  1.  The  application  for  transferring  the  pensions  (article  25, 
paragraphs  2  to  5)  shall  be  made  to  the  accident  association;  if  it  concerns  a 
pension  for  temporary  support,  the  claim,  must  be  made  within  three  months 
after  the  support  ceases  to  be  given;  otherwise  it  will  not  be  considered. 

PaR;  2.  Disputes  which  arise  in  consequence  of  the  provisions  of  article 
25,  paragraphs  2  to  5,  between  the  parties,  concerning  the  claim  to  the  transfer 
of    pensions,    are    decided    by    the    process    used    in    administrative    controversies 
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(VerwaUungsstreitverfahren)  and,  where  this  is  not  available,  through  the  au- 
thorities having  jurisdiction  over  those  claiming  the  compensation.  The  decision 
of  the  latter  may.  within  one  month  after  it  is  made,  be  contested  as  an  appeal 
according  to  articles  20  and  21  of  the  Industrial  Code. 

Article  27. 

The  provisions  of  articles  25  and  26  also  apply  to  employers  and  sick  funds 
which,  by  legal  regulation,  fulfill  the  obligation  resting  on  the  c-ommunes  or  on 
poor  relief  organizations  to  render  support  to  the  needy. 

Persons  bearing  the  burden  of  insurance. 

Article  28. 

Paragraph  1.  The  burden  of  insurance  is  undertaken  on  the  mutual  plan 
by  the  heads  of  establishments  mentioned  in  articles  1  and  2  who  are  united  into 
accident  associations  for  this  purpose.  The  accident  associations  are  to  be  formed 
for  specified  districts  and  shall  comprise  all  the  establishments  of  those  branches 
of  industry  for  which  they  are  formed.  The  latter  provision  may  be  waived  in 
the  formation  of  accident  associations  for  railroads  or  for  the  industries  men- 
tioned in  article  1,  paragraph  4.  The  accident  associations  formed  according  to 
articles  12  to  15  and  article  31  of  the  accident  insurance  law  of  July  6,  1884 
(Reichs-Gesetzblatt,  p.  69),  and  of  article  11  of  the  law  of  May  28,  1885,  con- 
cerning the  extension  of  accident  and  sickness  insurance  (Reichs-Gesetzblatt,  p. 
159),  shall  continue  to  exist  under  reservation  of  the  amendments  contained  in 
article  2,  paragraph  2,  of  the  law  for  the  amendment  of  the  accident  insurance 
law,  and  article  52  of  the  present  law. 

Par.  2.  Establisfiments  which  comprise  substantial  parts  of  different  branches 
of  industry  shall  belong  to  that  accident  association  to  which  the  main  establish- 
ment belongs.  It  may  be  provided  by  the  constitution  of  the  association  that 
undertakings  which  are  subsidiary  to  an  industrial  establishment  and  which  are 
connected  with  agriculture  and  forestry  shall  be  insured  under  this  law  provided 
that  most  of  the  workmen  in  these  undertakings  are  employed  in  the  main  estab- 
lishment. If  such  a  provision  is  included  in  the  constitution,  the  establishments 
aflfected  by  it  shall,  as  soon  as  it  goes  into  effect,  cease  to  be  insured  in  the  acci- 
dent association  under  the  accident  insurance  law   for  agriculture  and   forestry. 

Par.  3.  Those  on  whose  account  the  establishment  is  carried  on  are  re- 
garded as  the  employers. 

P.\R.  4.  The  accident  association  has  to  render  compensation  for  accidents 
in  other  establishments  if  these  accidents  occur  in  connection  with  operations 
for  which  an  employer  belonging  to  the  accident  association  has  given  the  order 
and  for  which  he  is  to  pay  the  wages. 

Par.  5.  The  accident  associations  may,  in  their  own  name,  acquire  rights 
and  assume  obligations  and  also  sue  and  be  sued. 

Par.  6.  For  the  obligations  of  the  accident  association,  only  the  property 
of  the  association  can  serve  as  security  to  creditors. 

Source  of  income. 

Article  29. 

Paragraph  1.  The  means  for  paying  the  compensation  to  be  provided  by 
the  accident  association  and  the  expenses  of  administration  shall  be  raised  by 
contributions  which  are  to  be  assessed  year  by  year  on  the  basis,  first,  of  the 
wages  and  salaries  earned  in  their  respective  establishments  by  the  persons  in- 
sured, or  of  the  local  daily  wage   (to  be  reckoned  according  to  article  10,  par- 


J 


112  REPORT  OF  THE 

agraph  4)    of    the   ordinary   adult   day   laborer,   and,   second,   of    the   risk   tariflF 
provided   for  in  the  constitution. 

Par.  2.  If  any  wage  or  salary  paid  during  the  period  of  the  contribution 
amounts  to  more  than  1,500  M.  [$357]  a  year,  only  one-third  of  the  excess  of 
this  amount  is  to  be  considered  in  making  the  computations. 

Article  30. 

Paragraph  1.  Regardless  of  the  regulations  in  article  29,  it  may  be  pro- 
vided by  the  constitution  that  the  actual  salaries  and  wages  earned  shall  be 
used  as  the  basis  in  assessing  the  contributions. 

Par.  2.  For  establishments  in  which  not  more  than  five  workmen  are  reg- 
ularly employed,  it  may  be  further  provided  by  the  constitution,  and  on  what 
basis,  that,  with  the  consent  of  the  employer,  a  lump  sum  is  to  be  used  instead 
of  the'  individual  wage  as  the  basis  in  computing  the  assessments,  or  that  a 
single  minimum  contribution,  not  to  exceed  4  M.  [95.2  cents]  annually,  is  to 
be  paid. 

Par.  3.  It  may  be  provided  in  the  constitution  that  the  employers  of  the 
industrial  workers  designated  in  article  5,  paragraph  1  (b)  shall  pay  the  con- 
tributions for  the  insured  employees  of  the  latter  and  also  for  the  industrial 
workers,  themselves,  if  the  constitution  extends  the  insurance  to  them. 

Article  31. 

Paragraph  1.  No  contributions  may  be  raised  from  the  members  of  the 
accident  associations,  nor  may  expenditures  be  made  from  the  assets  of  the  as- 
sociation for  other  purposes  than  the  payment  of  compensation  and  of  adminis- 
trative expenses,  the  accumulation  of  the  reserve  fund  (article  34),  the  granting 
of  prizes  for  rescuing  persons  in  cases  of  accident  and  the  prevention  of  acci- 
dents, and  also,  with  the  approval  of  the  imperial  insurance  office,  the  establish- 
ment of  medical  institutions  or  homes  for  the  convalescent. 

Par.  2.  To  meet  the  expenses  of  administration,  the  accident  associations 
may  collect  from  their  members  a  contribution  in  advance  for  the  first  year. 
Unless  the  constitution  provides  otherwise,  this  contribution  shall  be  made  pro- 
portionate to  the  number  of  persons  subject  to  insurance  who  are  employed  by 
the  members  in  their  respective  establishments   (article  35). 

Article  32. 

Paragraph  1.  Quarterly  or  semiannual  advances  on  the  contributions  may 
be  required  of  the  members  by  a  provision  of  the  constitution.  The  amount  of 
these  advances  is  proportionate  to  the  contributions  assessed  on  the  individual 
members  for  the  preceding  fiscal  year,  or  to  the  contribution  paid  by  them 
according  to  article  30,  paragraph  2,  and  shall  amount,  in  the  first  case,  to  one- 
fourth  and  in  the  second  case  to  one-half  of  the  contributions,  unless  the  general 
meeting  of  the  accident  association  has  decided  upon  a  lower  sum.  For  new 
members,  the  advances  are  to  be  proportionate  to  the  amount  which  these  mem- 
bers, according  to  the  size  of  their  establishment,  would  have  had  to  contribute 
to  the  expenses  of  the  preceding  fiscal  year  if  they  have  been  members  of  the 
association  at  that  time. 

Par.  2.  The  advances  shall  be  paid  over  to  the  board  of  directors  within 
two  weeks  after  the  date  of  payment  specified  in  the  constitution  or  by  the  gen- 
eral meeting  of  the  association. 
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Article   .S3. 

Pofa  ^''oprietors  of  undertakings  located  in  a   foreign  country,  if  they  are  tem- 
9iij,.    *^y  engaged  in  this  country  in  a  business  subject  to  insurance,  may  be  re- 
S^^    by  the  board  of  directors  of  an  association  to  pay  contributions  up   to 
^hc  usual  amount,  and  to  give  proper  security. 

Article  M. 

'^^V  .  *^RAGRAPH    1.     The    accident   association    shall    accumulate   a   reserve    fund. 

ij^     *^s  accumulation   there   shall   be   levied,   when   the   first   period    for   the  pay- 

,.        ^^  insurance  contributions  arrives,  a  supplementary  assessment  of  300  per 

of  such  contributions;  at  the  second  period,  200  per  cent;  at  the  third,  150 

p^    ^^^^t;  at  the  fourth,   100  per  cent;  at  the  lifth,  80  per  cent;  at  the  sixth,  60- 

Aft  ^^"* '  ^"^  thereafter,  10  per  cent  less  at  each  period  until  the  eleventh  period. 

a/r    ^         close  of  the  first  eleven  years  or,  provided  that  the  eleventh  year  has 

tjjf      ^^  feeen  passed  at  the  time  this  law  goes  into  effect,   from  the  latter  time, 

for  fL  ^'^^nt  associations  shall  annually   add  to  the  amount  of   the   legal   reserve, 

i  per  Q^^  3'ears  10  per  cent,  and  then  for  each  succeeding  period  of  three  years, 

f^pir^^i     *^'^     less  down  to  4  per  cent,  including  the  interest  each  time.     After  the 

-  ^^   *^^^^   time,   such   amounts   shall   be   taken    from   the   interest  of   the 

l^a\\\^    v\ind  as   may  be  required   to  prevent   a   further   increase   in   the  average 

njmi;^>\XvX  ^^  the  contribution  required  per  insured  person.     The  rest  of  the  interest 

3gai«i  to  be  added  to  the  reserve  fund. 

Par.  2.  In  case  of  stringent  need,  the  association,  with  the  approval  of  the 
imperial  insurance  office,  may  use  the  interest  of  the  reserve  and  even  encroach 
on  the  principal  of  the  reserve  before  the  accumulation  required  above  has  been- 
attained.  Restitution  to  the  reserve  shall  then  take  place  as  may  be  required  by 
the  imperial  insurance  office. 

Par.  3.  Upon  the  recommendation  of  the  board  of  directors  of  the  asso- 
ciation, the  annual  meeting  of  the  association  may  at  any  time,  order  further 
supplementary  additions  to  the  reserve.  Such  determination  shall  require  the  ap- 
proval of  the  imperial  insurance  office. 

II.    Organization  and  Reconstruciion  of  the  Accident   -Associations. 

Decisions  as  to  what  establishments  are  subject   to   insurance. 

Article  X). 

Paragraph  1.  Every  o.vner  of  an  establishment  to  which  article  1  or  2^ 
applies,  but  which  has  not  yet  been  subjected  to  imperial  accident  insurance  shall, 
within  a  period  to  be  determined  and  to  be  announced  by  the  imperial  insurance 
office,  make  to  the  lower  administrative  authorities,  a  declaration  of  the  purpose 
and  nature  of  the  establishment,  with  information  concerning  the  average  num- 
ber of  employees. 

Par.  2.  For  establishments  which  have  not  made  declaration,  the  lower 
j.dministrative  authorities  shall  comi)lete  the  information  at  hand  from  their 
knowledge  of  the  circumstances. 

Par.  3.  They  are  hereby  authorized  to  rc.iuire  an  employer  who  has  not 
^^one  so,  to  make  a  declaration  within  a  period  luTc-aftcr  to  he  defined,  under 
penalty  of  a  fine  of  not  more  than   InO  M.    f^iM.SO.] 

Par.  4.     The   lower  administrative   authorities    shall   draw   up   a   list    of   the 
^5tabh'shments    in    their    respective    districts,    arranf»c(l    according    to    branches    of 
j^dustry,    with    information   concerning   the    piiri)ose    and    nature    of    oach    under- 
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taking  and  the  number  of  persons  subject  to  insurance  who  are  therein  em- 
ployed. This  list  is  to  be  transmitted  to  the  higher  administrative  authorities 
and  to  be  corrected  by  them  if  necessary. 

Par.  5.  The  higher  administrative  authorities  shall  transmit  the  lists  of 
all  the  establishments  subject  to  insurance  in  their  respective  districts  to  the  im- 
perial insurance  office,  which  shall  forward  them  to  the  boards  of  directors  of  the 
association  having  jurisdiction. 

Constitution  of  the  accident  associations. 

Article  36. 

Paragraph  1.  The  accident  associations  regulate  their  internal  administra- 
tion and  their  business  by  a  constitution  enacted  by  the  general  meeting.  Until 
the  business  shall  be  taken  over  by  the  board  of  directors  chosen  under  an  ap- 
proved  constitution  (article  39),  the  provisional  board  of  directors  chosen  by 
the  constituent  general  meeting  and  to  consist  of  a  president,  a  secretary  and 
at  least  three  members  shall  conduct  the  general  meeting  of-  the  association  and 
manage   its  business. 

Par.  2.  A  member  of  an  accident  association  may  be  represented  at  the 
general  meeting  of  the  association  by  another  member  entitled  to  vote  or  by  a 
fully   authorized   manager   of   his   establishment. 

Article  37. 

The  constitution  shall  specify  — 

1.  the  name  and  seat  of  the  association; 

2.  the  organization  of  the  board  of  directors  and  the  extent  of  its  powers; 

3.  the  calling  of  the  general  meeting  of  the  association  and  the  manner  in 
which  it  shall  act; 

4.  the  voting  powers  of  the  members  of  the  association  and  inspection  of  cre- 
dentials ; 

6.  the  principles  on  which  the  officers  of  the  association  shall  act  in  arrang- 
ing the  tariff  of  risks  (article  49) ; 

6.  the  procedure  in  case  of  changes  in  the  establishment  or  changes  in  the 
person  of  the  employer  (article  60,  paragraph  2,  articles  61  and  62) ; 

7.  the  consequences  of  the  closing  of  an  establishment  or  of  a  change  in  the 
person  of  the  employer  and  more  particularly,  the  manner  of  assuring  the  pay- 
ment of  contributions  by  employers  who  close  their  establishments; 

8.  the  reimbursements  to  be  made  to  the  representatives  of  the  insured 
persons  for  attendance  at  association  meetings  (article  14,  paragraph  4)  ; 

9.  the  preparation,  auditing,  and  acceptance  of  the  yearly  balance  sheet; 

10.  the  manner  of  exercising  the  powers  hereinafter  granted  the  association  to 
issue  regulations  for  the  prevention  of  accidents  and  to  supervise  establishments 
(articles  112  and  following)  ; 

11.  the  conditions  under  which  the  constitution  may  be  amended; 

12.  the  method  of  procedure  to  be  observed  in  the  declaration  and  the  with- 
drawal of  insured  employers  and  of  other  persons  (article  5)  not  insured  accord- 
ing to  articles  1  or  2  and  the  amount  of  the  annual  earnings  to  be  used  as  the 
basis  of  the  insurance  of  emijloycs.  as  well  as  the  manner  in  which  this  amount 
shall  be  determined   (articles  5  and  10). 

Article  88. 

Paragraph  1.  The  cnnstitution  may  prescribe  that  the  general  meeting  of  the 
association  shall  be  composed  of  representatives,  that  the  accident  association  shall 
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be  divided  into  geographical  sections  and  that  agents  shall  be  appointed  as  local 
officers  of  the  association.  If  the  constitution  contain  provisions  of  this  kind,  it 
bhall,  at  the  same  time,  contain  provisions  for  the  choice  of  the  representatives,  the 
scats  and  districts  of  the  sections,  the  composition  and  calling  of  the  general  meet- 
ings of  ti.e  sections,  as  well  as  the  manner  in  which  they  shall  act  and  the  extent 
of  their  authority,  the  organization  of  the  boards  of  directors  of  the  sections  and 
the  extent  of  their  authority.  It  shall  also  provide  for  the  fixing  of  the  districts 
of  the  agents,  the  appointment  of  the  latter  and  of  their  substitutes  and  the  extent 
of  their  authority. 

Par.  2.  The  delimitation  of  the  districts  of  the  agents  and  also  the  selection 
of  the  latter  and  of  thoir  substitutes  may  be  turned  over  by  the  general  meeting 
of  the  association  to  the  board  of  directors  of  the  association  or  of  the  section, 
and  the  selection  of  the  boards  of  directors  of  the  section  may  be  turned  over  to 
the  general  meeting  of  the  .section. 

Article  39. 

pAR.\GRAPH  1.  The  constitution  of  the  association  becomes  valid  only  when 
approved  by  the  imperial  insurance  oflice.  The  same  holds  true  of  amendments 
of  the  constitution.  Complaint  of  the  refusal  of  approval  may  be  made  to  the 
Federal  Council  within  a  month  after  the  refusal  is  announced. 

Par.  2.  If  the  approval  of  the  constitution  is  finally  refused,  the  imperial 
insurance  ofhce  shall,  within  a  month,  summon  a  new  constituent  general  meeting 
of  the  association  to  reconsider  the  constitution.  If  the  constitution  enacted  by  this 
assembly  is  also  finally  rejected,  a  constitution  shall  be  furnished  by  the  imperial 
insurance  office. 

Publication  of  the  name  and  seat  of.  the  association. 

Article  40. 

Pa&a-grapii  1.  After  the  final  adoption  of  the  constitution  the  board  of  direc- 
tors of  the  association  shall  publish  in  the  Reichsanzeiger  — 

1.  the  name  and  seat  of  the  association; 

2.  the  districts  of  the  various  sections. 

Par.  2.     All  amendments  are  to  be  published  in  the  same  manner. 

Board  of  direcinrs  of  the  assnricitioii. 
.•\rticle  41. 

Paragraph  1.  The  board  of  directors  of  the  assiiciation  is  intrusted  with  the 
entire  administration  of  the  asscciation,  unless  certain  matters  are  reserved  by  the 
law  or  by  the  constitution  to  the  jicneral  meeting  of  the  association  or  are  turned 
over  to  other  officials  of  the  association. 

P.AR.  2.  The  board  of  directors  may  decide  pressing  questions  by  a  written 
ballot. 

Par.  3.  The  following  duties  must  be  reserved  to  the  general  meeting  of  the 
association : 

1.  the  election  of  the  members  of  the  board  of  directors; 

2.  the  amending  of  the  constitution ; 

3.  the  auditing  and  acceptance  of  the  annual  balance  sheet,  unless  this  duty 
is  turned  over  by  the  general  meeting  to  a  committee. 

Article  42. 

Paragraph  1.  The  association  is  represented,  in  and  out  of  court,  by  its  board 
0/  directors.     This  representation  extends  to  kinds  of  business  and  to  legal  trans- 
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actions  for  which  the  law  requires  a  special  power  to  act.    The  constitution  may 
turn  over  this  representation  to  one  or  several  members  of  the  board  of  directors. 

Par.  2.  The  association  possesses  all  the  rights,  and  assumes  all  the  obliga- 
tions undertaken  by  the  board  of  directors  of  the  association,  the  boards  of  direc- 
tors of  the  sections  and  the  agents,  within  the  limits  of  the  authority  conferred  on 
them  by  the  law  and  the  constitution. 

Par.  3.  For  the  identification  of  the  boards  of  directors  in  legal  transactions, 
the  certificate  of  the  higher  administrative  authorities  that  the  persons  therein 
named  constitute  the  board  of  directors  suffices. 

Par.  4.  The  board  of  directors  of  the  association  may,  without  prejudice 
Lo  its  own  responsibility  (article  45),  turn  over  certain  business  to  paid  agents. 
The  regulations  for  the  carrying  out  of  this  provision  shall  be  issued  by  the  im- 
perial insurance  office. 

Article  43. 

Paragr.aph  1.  The  following  are  eligible  to  election  as  members  of  the  board 
of  directors  and  as  agents:  —  Those  members  of  the  association  who  are  entitled 
to  vote  and  their  legal  representatives,  and  also,  if  the  constitution  permits  it,  busi- 
ness managers  having  power  of  attorney  from  their  employers.  No  person  incapable 
of  performing  jury  duty  is  eligible  (articles  31  and  32  of  the  law  on  the  constitution 
of  courts). 

Par.  2.  The  election  may  not  be  refused  except  for  the  same  reasons  for 
which,  according  to  article  1786,  section  1  (2  to  4)  and  {S)  of  the  Civil  Code,  the 
office  of  guardian  may  be  declined.  The  holding  of  an  honorary  office  under  the 
laws  concerning  sickness  insurance,  accident  insurance,  or  invalidity  insurance,  is 
on  the  same  basis  as  the  assumption  of  a  guardianship.  Other  grounds  for  refusal 
may  be  defined  by  the  constitution.  Reelection  may  be  declined  for  one  election 
period. 

Par.  3.  Those  persons  who  decline  election  to  an  office  without  proper  reason 
or  who  fail  to  perform  the  duties  of  their  office  without  sufficient  excuse,  may  be 
punished  by  the  board  of  directors  with  fines  of  not  more  than  500  M.  ($119). 

Article  44. 

The  members  of  the  boards  of  directors  and  the  agents  are  honorary  officers 
who  serve  without  compensation  save  that  which  may  be  prescribed  by  the  constitu- 
tion as  a  recompense  for  their  loss  of  time  in  attending  to  the  business  of  the 
association.  The  amount  of  such  compensation  is  subject  to  the  approval  of  the 
imperial  insurance  office.  Cash  expenditures  are  repaid  them  by  the  association  and, 
if  they  consist  of  traveling  expenses,  the  repayment  is  to  be  made  according  to 
fixed  rates  adopted  by  the  general  meeting  of  the  association.  Outside  of  such 
allowances,  the  members  of  the  board  of  directors  may  receive  no  compensation 
for  their  management  of  the  business. 

Article  45. 

The  members  of  the  boards  of  directors  and  the  agents  give  security  to  the 
association  for  the  faithful  performance  of  their  duties  in  the  same  manner  as 
guardians  for  their  wards,  and  if  they  purposely  injure  the  association,  they  are 
subject  to  the  provisions  of  article  266  of  the  Penal  Code. 

Article  46. 

If  an  election  to  the  association's  offices  mentioned  in  the  law  does  not  take 
place  or  if  the  persons  elected  refuse  to  discharge  their  duties  under  the  law  or 
the  constitution,  then,  as  long  as,  and  to  the  extent  to  which  this  is   the  case, 
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the     imperial  insurance  office  shall,  at  the  expense  of  the  association,  discharge 
these  duties  or  cause  them  to  be  discharged  by  its  agents. 

Article  47. 

If  facts  are  known  concerning  an  elected  person  which  make  him  ineligible 
under  this  law  or  which  show  that  he  has  grossly  violated  his  official  duty,  the 
elected  person,  after  he  has  had  an  opportunity  to  defend  himself,  shall  be  re- 
moved from  office  by  action  of  the  board  of  directors.  An  appeal  from  this  de- 
cision may  be  made  within  one  month  to  the  imperial  insurance  office,  and  in  the 
meantime  he  shall .  not  perform  his  official  duties. 

Officers  of  the  association. 
Article  48. 

Paragr.\ph  1.     The  general  meeting  of  the  association  shall  determine  the 

rules  by  which  the  legal  relations  and  general  conditions  of  appointment  of  the 

officers  of  the  association  are  governed.  These  rules  require  confirmation  by  the 
imperial  insurance  office. 

Par.  2.  The  salaries  of  the  officials  are  determined  for  each  case  by  the 
association  in  its  rules  for  internal  management. 

Classification   of  risks. 
Article  49. 

Paragraph  1.  The  general  meeting  of  the  association  shall  establish  rules 
for  classifying  establishments  according  to  the  degree  of  accident  risk  in  them 
and  for  the  determining  of  the  amount  of  contributions  in  different  establish- 
ments  (i.  e.,  the  risk  tariff). 

Par.  2.  By  vote  of  the  general  meeting  of  the  association,  the  arrangement 
of  and  the  changes  in  the  tariff  of  risks  may  be  assigned  to  a  committee  or  to 
the   board  of  directors. 

Par.  3.  The  arrangement  of  and  the  changes  in  the  tariff  of  risks  must 
have  the  approval  of  the  imperial  insurance  office.  If  the  association  fails  to 
establish  a  tariff  of  risks  within  a  period  to  be  determined  by  the  imperial  in- 
surance office,  or  fails  to  get  the  assent  of  the  office  to  its  tariff,  the  imperial 
insurance  office,  after  hearing  such  representatives  of  the  association  as  shall 
have  been  assigned  the  task  of  establishing  the  tariff,  shall  itself  determine  the 
tariff. 

Par.  4.  The  assignment  of  establishments  to  the  different  risk  classes  shall 
be  made  by  the  officers  of  the  association  in  the  manner  prescribed  by  the  con- 
stitution (article  37).  From  such  an  assignment  an  employer  may  appeal  to  the 
imperial  insurance  office  within  two  weeks.  After  the  assignment  has  been  made, 
the  association  may  reassign  an  establishment  during  the  period  for  which  the 
tariff  is  in  force  if  the  former  assignment  was  made  on  the  basis  of  incorrect 
information  given  by  the  employer.  To  this  new  assignment  the  same  provi- 
sions apply  as  to  the   former  assignment. 

Par.  5.  The  tariff  of  risks  is  to  be  revised  after  a  period  of  not  more  than 
two  years  and  thereafter  every  five  years  in  the  light  of  the  accidents  that  have 
taken  place  in  the  different  establishments.  The  results  of  such  revision  are  to 
be  submitted  to  the  general  meeting  of  the  association,  with  a  statement  of  the 
ivccidents  compensated  under  this  law  that  have  taken  place  in  the  different  estab- 
lishments; the  general  meeting  shall  then  act  on  the  retention  or  change  of  the 
classification  of  risks  and  tariff  risks.  Changes  in  the  risk  classification  or  the 
risk  tariff  are  not  valid  without  the  approval  of  the  imperial  insurance  office,  and 
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the  list  of  accidents  that  have  taken  place  must  also  be  submitted  to  the  same 
office  for  approval. 

Par.  6.  The  general  meeting  may,  for  the  ensuing  period,  impose  supple- 
mentary contributions  or  grant  returns  of  contributions  to  employers  according 
to  the  accidents  that  have  taken  place  in  their  establishments. 

Distribution  of  the  risks. 
Article  50, 

Paragraph  1.  The  constitution  may  provide  that  the  .amounts  paid  for 
compensation  up  to  7o  per  cent  thereof,  shall  be  borne  by  the  geographical  sec- 
tions in  whose  districts  the  accidents  take  place. 

Par.  2.  The  contributions  which  are  thereby  imposed  upon  the  sections 
shall  be  assessed  on  their  members  in  accordance  with  the  classification  of  risks 
and  with  the  rates  of  contributions  established  therein  for  the  association  itself. 

IVhat  risks  shall  be  borne  in  common. 
Article  51. 

Paragraph  1.  Associations  may  agree  to  unite  for  the  purpose  of  joint 
action  in  the  payments  of  compensations  for  all  or  part  of  which  they  are 
jointly  responsible.  Such  agreements  must  have  the  consent  of  the  general  meet- 
ings of  the  associations  concerned  and  the  approval  of  the  imperial  insurance 
office.     They  shall  take  effect  only  iit  the   beginning  of  a  fiscal  year. 

Par.  2.  Such  an  agreement  must  specify  the  manner  of  the  distribution  of 
the  obligations  jointly  assumed  by  the  associations. 

Par.  3.  The  general  meeting  of  each  association  shall  decide  upon  the  dis- 
tribution, among  its  m.embers,  of  its  share  in  the  joint  obligations.  If  no  such 
provision  is  made,  this  share  is  to  be  apportioned  in  the  same  way  as  that  pre- 
scribed by  this  law  (articles  20,  30  and  49)  for  the  assessment  of  the  regular 
compensations  paid  by  the  association. 

Changes  in  the  <o}n.position  of  the  accident  associations. 

Article  52. 

Paragraph  1.  After  accident  associations  have  been  organized,  changes  in 
their  composition  may  be  made  at  the  beginning  of  a  new  fiscal  year,  according 
to  the   following  provisions : 

1.  By  vote  of  the  general  meetings  concerned  several  associations  may  con- 
solidate with  the  approval   of  the  Federal   Council. 

2.  The  withdrawal  of  individual  branches  of  industry  or  of  specified  areas 
from  one  association  and  their  union  with  another  association  may  be  matle  by 
vote  of  the  j^cntTal  nict^tin;^s  of  each  association  concerned,  with  the  approval 
of  the  Federal  Council.  This  approval  may  be  refused  if  the  withdrawal  would 
imperil  the  solvency  of  one  of  the  associations  concerned  with  regard  to  its  ex- 
isting obligations. 

3.  If  the  consolidation  of  several  associations  or  the  withdrawal  of  indi- 
vidual branches  of  iniiustry  or  local  sections  from  one  association  and  their 
union  with  another  is  favored  by  one  association  but  opposed  by  the  other,  the 
Federal   Council,  shall,  on  being  appealed  to.   decide  the  matter. 

\.  Applications  for  the  withdrawal  of  individual  branches  of  industry  or 
specific  areas  from  an  association  and  tl:e  establishment  of  a  special  association 
foi;  them  "^hall  he  considered  by  t'le  .t^cneral  meetiiig  of  the  association  and  then 
suhmiltiH]    to   th.e   Federal    Council    for    final    deeision. 
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Par.  2.  Approval  of  the  formation  of  the  new  association  may  be  refused 
if  the  number  of  establishments  for  which  the  association  is  to  be  formed  or  the 
number  of  workmen  therein  employed  is  too  small  to  insure  the  permanent  sol- 
vency of  the  association  with  regard  to  the  payment  of  the  obligations  imposed 
on  it  by  accident  insurance,  or  if  establishments  are  to  be  excluded  from  the 
association  which,  on  account  of  their  small  number  or  of  the  small  number  of 
the  workmen  therein  employed,  are  not  in  a  position  to  form  a  solvent  associa- 
tion of  their  own  and  can  not  be  conveniently  assigned  to  another  association. 

Par.  3.  If  approval  is  given,  a  constitution  is  to  be  framed  for  the  new 
association  according  to  the  provisions  of  articles  36  to  39. 

Article  53. 

Paragraph  1.  If  several  associations  are  consolidated  into  one  association, 
all  their  rights  and  obligations  are  transferred  to  the  newly  established  associa- 
tion from  the  date  when  the  change  goes  into  effect. 

Par.  2.  If  individual  branches  of  industry  or  specific  areas  withdraw  from 
one  association  and  join  another,  then,  from  the  time  this  change  is  made,  the 
claim  for  compensation  arising  against  the  first  association  .on  account  of  acci- 
dents which  have  occurred  in  establishments  of  withdrawing  members  shall  be 
satisfied  by  the  association  to  which  the  latter  now  belongs. 

Par.  3.  If  individual  branches  of  industry  or  specific  areas  withdraw  from  one 
association  to  form  a  new  association,  then,  from  the  time  of  the  withdrawal,  the 
claims  for  compensation  arising  against  the  first  association  on  account  of  acci- 
dents which  have  occurred  in  establishments  of  withdrawing  members  shall  be 
satisfied  by  the  newly  established  association. 

P.AR.  4.  If,  on  account  of  the  withdrawal  of  branches  of  industry  or  specific 
areas,  claims  to  compensation  are  tranf erred  to  other  associations,  the  latter  have 
a  claim  to  a  corresponding  part  of  the  reserve  fund  and  of  the  other  property  of 
the  association  from  which  the  withdrawal  takes  place. 

Par.  5.  The  provisions  of  paragraphs  2  and  4  are  correspondingly  applied  if, 
in  consequence  of  corrections  in  the  register,  individual  establishments  or  sub- 
sidiary establishments  are  transferred  from  one  association  to  another. 

Par.  6.  The  above  provisions  may  be  altered  or  supplemented  by  agreement 
of  the  general  meetings  of  the  associations  concerned. 

Par.  7.  Disputes  which  arise  between  associations  in  connection  with  the 
division  of  property  are,  failing  an  agreement  to  submit  them  to  arbitration,  to  be 
decided  by  the  imperial  insurance  office. 


Dissolution  of  accident  associations. 

Article  54. 

Accident  associations  which  become  incapable  of  discharging  the  obligations 
imposed  on  them  by  this  law  may,  on  the  application  of  the  imperial  insurance 
office,  be  dissolved  by  the  Federal  Council.  Those  branches  of  industry  which 
constitute  the  dissolved  association  shall,  after' being  heard,  be  joined  to  other 
accident  associations.  With  the  dissolution  of  the  accident  association,  its  legal 
claims  and  its  obligations  are  assumed  by  the  empire,  with  the  reservation  specified 
in  article   127. 
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III.    Affiliation    of    the    Individual    Establishments  —  Changes    in 

Establish  ments. 

Membership. 

Article  55. 

Paragraph  1.  Every  owner  of  an  establishment  belonging  to  those  branches 
of  industry  for  which  the  association  is  established,  is  a  member  of  the  association 
if  the  establishment  is  located  in  the  district  of  the  association.  The  membership 
begins  when  the  establishment  is  opened  or  when  it  becomes  subject  to  insurance. 

Par.  2.  Every  member  of  the  association  is  entitled  to  vote  unless  he  has 
^ost  his  civil   rights. 

Declaration  of  establishments. 

Article  56. 

Paragraph  1.  Every  owner  of  an  establishment  subject  to  insurance  who 
has  not  already  made  declaration  is  required,  within  a  week  after  becoming  a 
member  of  an  association  (article  55),  to  furnish  to  the  lower  administrative 
authorities  in  whose  district  the  establishment  is  located  a  declaration  setting 
forth  — 

1.  The  purpose  and  nature  of  the  establishment; 

2.  the  number  of  insured  persons; 

3.  the  accident  association  to  which  the  establishment  belongs; 

4.  in  the  case  of  an  establishment  which  has  been  opened  or  has  become 
subject  to  insurance  since  the  law  went  into  effect,  the  date  of  the  opening  or  of 
the  beginning  of  the  obligation  of  insurance. 

The  declaration  shall  be  made  in  duplicate.    A  receipt  shall  be  given  for  it. 

Par.  2.  If  the  declaration  is  not  made  in  due  time,  the  lower  administrative 
authorities  are  authorized  to  compel  the  employer,  by  the  imposition  of  fines 
not  exceeding  100  M.  ($23.80),  to  give  an  account  of  the  condition  of  the  establish- 
■ment,  within  a  period  to  be  determined. 

Par.  3.  The  employer  shall,  within  his  establishment,  make  known  by  means 
of  a  placard  to  which  accident  association  and  to  which  section  the  establishment 
belongs,  as  well  as  the  addresses  of  the  boards  of  directors  of  the  association  and 
the  section  respectively.  If  there  is  an  agricultural  undertaking  connected  with  an 
industrial  establishment  (article  28)  this  is  to  be  stated  on  the  placard. 

Article  57. 

Paragraph  1.  Within  a  week  after  the  receipt  of  the  declaration  of  an 
establishment  located  in  their  district,  the  lower  administrative  authorities  shall 
assign  it  to  the  association  designated  in  the  declaration,  by  'sending  a  copy  of  the 
latter  to  the  board  of  directors. 

Par.  2.  If,  in  the  opinion  of  the  lower  administrative  authorities,  the  estab- 
lishment belongs  to  another  association  rather  than  that  designated  in  the  declara- 
tion, a  copy  of  the  declaration  shall  be  sent  to  the  board  of  directors  of  the  asso- 
ciation to  which  the  establishment  properly  belongs,  and,  at  the  same  time,  an 
announcement  shall  be  sent  both  to  the  board  of  directors  of  the  association  desig- 
nated in  the  declaration  and  to  the  employer. 

Par.  3.  In  the  case  of  establishments  for  which  no  declaration  is  made,  the 
lower  administrative  authorities  shall  themselves,  within  one  week  after  the  end 
of  the  period  fixed  by  them  in  accordance  with  article  56,  paragraph  2,  make  the 
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declaration  provided  for  in  article  56,  paragraph  1   (1  to  4),  and  assign  the  estab- 
lishment accordingly. 

Association  registers. 

Article  58. 

Paragraph  1.  The  boards  of  directors  of  the  associations  shall  each  keep 
kn  association  register,  compiled  from  the  lists  of  establishments  subject  to  the 
insurance  (article  35)  and  from  the  subsequent  assignments  (article  57),  furnished 
them  by  the  imperial  insurance  office. 

Par.  2.  Individual  members  shall  be  entered  in  the  register  after  a  prelimin- 
ary investigation  of  the  appropriateness  of  their  membership  in  the  association. 

Par.  3.  When  listed  in  the  register,  members  are  given  certificates  of  mem- 
krship  by  the  board  of  directors  of  the  association,  the  certificates  being  trans- 
mitted by  the  lower  administrative  authorities.  If  the  association  is  divided  into 
sections,  the  certificate  of  membership  must  designate  the  section  to  which  the 
employer  belongs.  If  registration  is  denied,  the  decision,  with  the  reasons  for  it, 
shall  be  conveyed  to  the  employer  through  the  lower  administrative  authorities. 

• 

Article  59. 

P.^ragrapu  1.  The  employer  may  appeal  to  the  imperial  insurance  office  from 
the  registration,  or  the  refusal  of  it,  within  two  weeks  after  receiving  the  certificate 
of  membership  or  the  negative  decision.  The  appeal  must  be  made  through  the 
lower  administrative  authorities,  if,  in  the  consideration  of  the  complaint,  it  de- 
velops that  the  establishment  does  not  belong  to  any  existing  association,  then  it 
shall  be  assigned  by  the  imperial  insurance  office  to  that  association  to  which  by 
its  nature  it  is  most  closely  allied. 

Par  2.  If,  within  the  prescribed  period,  no  appeal  is  made  by  the  employer 
from  a  negative  decision,  the  lower  administrative  authorities  may  present  the 
case  to  the  imperial  insurance  office  for  a  decision.  If  the  accident  association 
makes  an  application  for  such  action,  the  authorities  are  required  to  exercise  this 
authority. 

Par,  3.  If,  in  the  case  mentioned  in  article  57,  paragraph  2,  the  membership 
of  the  employer  is  recognized  by  the  board  of  directors  of  the  association  desig- 
nated in  the  declaration,  they  are  imder  obligation  to  notify  the  board  of  directors 
of  the  other  association  of  this  fact.  The  latter  are  authorized  to  protest  within 
two  weeks  after  receiving  such  notice,  to  the  imperial  insurance  office  against  the 
recognition  of  membership. 

Article  60. 

Paragraph  1.  The  boards  of  directors  of  sections  shall  be  given  excerpts 
from  the  register  concerning  the  employers  belonging  to  their  sections. 

Par.  2.  Every  change  in  the  person  of  the  one  for  whose  account  the 
establishment  is  conducted  shall  be  reported  by  the  employer  to  the  board  of 
directors  of  the  association  within  the  term  to  be  prescribed  by  the  constitution, 
for  the  purpose  of  correcting  the  register.  If  no  declaration  of  the  change  is 
made,  the  contributions  assessed  on  the  members  of  the  association  shall  continue 
to  be  collected  from  the  employer  listed  in  the  register.  The  liability  of  the 
former  employer  continues  for  the  fiscal  year  in  which  the  declaration  is  made, 
but  at  the  same  time  the  new  employer  is  not  released  from  the  liability  lci?ally 
devolving  on  him   for  the  contributions. 
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Changes  in  establishments. 
Article  61. 

Paragraph  1.  Within  a  term  to  be  lixed  by  the  constitution,  every  owner 
of  an  establishment  shall  report  to  the  board  of  directors  of  the  association  any 
changes  in  his  establishment  which  have  a  bearing  on  the  appropriateness  of  his 
membership  in  the  association.  If  in  consequence  of  this  declaration  or  on  its 
own  accord  without  having  received  any  such  declaration,  the  board  of  directors 
become  convinced  of  the  necessity  of  transferring  the  establishment  to  another 
association  it  shall  through  the  lower  administrative  authorities  notify  the  em- 
ployer and  the  board  of  the  directors  of  the  association  concerned  of  this  belief 
and  the  reasons  therefor.  Either  the  board  of  directors  of  the  last  named 
association  or  the  employer  may,  within  two  weeks,  file  a  protest  with  the  board 
of  directors  of  the  association  making  the  transfer  against  such  action. 

Par.  2.  If  within  this  prescribed  term  no  protest  is  made,  the  establish- 
ment shall  be  transferred  from  one  register  to  the  other  and  a  new  member- 
ship certificate  shall  be  made  out  for  the  employer. 

Par.  3.  If  a  protest  is  made  against  the  trjinsfer,  or  if  the  board  of  di- 
rectors of  a  third  association,  under  the  protest  of  the  employer  or  of  the  board 
of  directors  of  the  association  to  which  the  establishment  has  hitherto  belonged, 
claim  the  right  to  have  the  establishment  transferred  to  it,  the  board  of  directors 
of  the  association  to  which  the  establishment  has  hitherto  belonged  shall  apply 
to  the  imperial  insurance  office  for  a  decision  of  the  case.  The  latter  shall 
render  its  decision  after  giving  a  hearing  both  to  the  employer  concerned  and 
to  the  boards  of  directors  of  the  associations  concerned. 

Par.  4.  If  the  application  for  a  transfer  is  approved,  the  change  in  asso- 
ciation membership  goes  into  effect  from  the  day  on  which  the  application  was 
made  to  the  board  of  directors  of  the  association  concerned. 

Article  62. 

Concerning  the  declaration  of  such  changes  in  an  establishment  as  have  a 
bearing  on  its  place  in  the  risk  tariff  (article  40)  and  concerning  the  further 
procedure  in  this  connection,  the  by-laws  of  the  association  shall  make  pro- 
vision. The  owner  of  the  business  may  within  two  weeks  appeal  to  the  im- 
perial insurance  office  against  tl  e  decision  made  by  the  board  of  directors  of 
the  association  or  by  the  committee  (article  40)  acting  either  on  receipt  of  notice 
of  the   change  or  on   their  own  initiative. 

IV.     Determination   anp  Payment  of  the  Compensation. 
Reporting  and  investigation   of  accidents. 
Article  63. 

Paragraph  1.  There  must  be  sent  by  the  owner  of  the  establishment  to 
the  local  police  authorities  and  to  the  association  officer  designated  in  the  con- 
stitution, a  written  rei)ort  of  every  accident  which  occurs  in  an  insured  estab- 
lishment whereby  a  person  employed  therein  is  killed  or  suffers  an  injury  which 
results  in  complete  or  partial  dTsal)ility  of  more  than  three  days'  duration  or 
in   death. 

Par.  2.  The  report  must  be  sent  within  three  days  after  the  day  on  which 
the  employer  learns  of  the  accident. 

Par.  8.     Instead  of  the  owner  of  the  establishment  the  person  who,  at  the 
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time  of  the  accident,  was  in  charge  of  the  establishment  or  that  part  of  the 
establishment  in  which  the  accident  happened  may  make  the  report;  he  shall  do 
so,  if  the  owner  is  absent  or  is  otherwise  prevented  from  attending  to  the  mat- 
ter. 

Par.  4.  The  blank  forms  for  the  report  will  be  prepared  by  the  imperial 
insurance  office. 

Par.  5.  The  directors  of  undertakings  conducted  by  the  imperial  or  state 
governments  shall  make  the  declaration  prescribed  in  paragraph  1  to  their  supe- 
rior  authorities  in  the   manner  prescribed   by   the   latter. 

Articie  64. 

Paragraph  1,  Every  accident  reported,  through  which  an  insured  person 
has  been  killed  or  has  suffered  an  injury  which  will  presumably  lead  to  a  claim 
to  compensation  under  this  law,  shall  as  soon  as  possible  and,  in  the  cases  spe- 
cified in  article  76b  of  the  sickness  insurance  law  and  article  13  of  this  law, 
immediately  upon  receipt  of  a  request  for  an  investigation  from  the  accident 
association  or  the  sick  fund  concerned,  be  investigated  by  the  local  police  au- 
thorities for  the  purpose  of  ascertaining  — 

1.  The  cause  and  nature  of  the  accident; 

2.  The  persons  killed  or  injured; 

3.  The  nature  of  the  injuries   received; 

4.  The   whereabouts  of   the  injured   persons; 

o.  The  survivors  of  the  persons  killed  by  the  accident  and  the  relatives  of 
those   injured   who  may  claim   compensation   under  this   law; 

6.  The  amount  of  the  pensions  which  the  injured  person  may  receive 
under  the  accident  insurance  law  or  the  invalidity  insurance  law. 

Par.  2.  On  application  of  the  board  of  directors  of  the  association  or  of 
the  section  or  of  the  sick  fund  concerned,  the  local  police  authorities  shall  also 
undertake  an  investigation  even  if  they  think  that  the  conditions  mentioned  in 
paragraph   1  are  not  present. 

Article  65, 

Paragr.\ph  1.  The  following  may  take  part  in  the  investigation :  The 
state  inspectors  (article  139b  of  the  Industrial  Code),  representatives  of  the  as- 
sociation, a  duly  authorized  agent  of  the  boafTl  of  directors  of  the  sick  fund  to 
which  the  injured  person  belonged  at  the  time  of  the  accident,  and  the  owner 
of  the  establishment  or  his  representative.  For  this  purpose  the  state  inspector, 
trc  board  of  directors  of  the  association,  the  board  of  directors  of  the  sick  fund, 
apfi  the  owner  of  the  establishment  shall  receive  due  notice.  If  the  association 
is  divided  into  sections  or  if  agents  have  been  appointed  by  the  association, 
notice  of  the  institution  of  the  investigation  shall  also  be  sent  to  the  'board  of 
directors  of  the  section  or  to  the  agents  of  the  association. 

Par.  2.  In  addition  to  the  above  named  persons,  the  interested  persons, 
af  far  as  possible  and,  on  the  application  and  at  the  expense  of  the  association, 
experts  as  well,  shall  be  summoned. 

Article  66. 

The  persons  concerned  shall,  on  request,  be  given  an  opportunity  to  ex- 
amine and,  "in  return  for  repayment  of  the  copying  fees,  to  receive  a  copy  of 
the  minutes  of  the  investigation  and  of  the  other  records.  The  provision  for 
the  repayment  of  the  copying  fees  may  be  waived. 
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Article  67. 

In  the  case  of  the  establishments  designated  in  article  63,  paragraph  5, 
the  authorities  in  charge  shall  decide  what  authorities  shall  undertake  the  in- 
vestigation according  to  the  provisions  of  articles  64  to  66. 

Article  68. 

Paragraph  1.  If  an  accident  occurs  on  a  journey,  the  report  prescribed 
by  article  63,  paragraph  1,  shall  be  made  to  the  police  authorities  of  the  district 
iii  whith  the  accident  occurred  or  in  which  the  injured  person  made  his  first 
stop  after  the  accident.  The  investigation  of  the  accident  (article  64)  is  con- 
<lucted  by  those  police  authorities  to  whom  the  report  is  made.  On  application 
fii^m  the  persons  concerned  (article  65),  the  superior  police  authorities  may  cause 
the  investigation  to  be  conducted  by  the  police  authorities  of  another  district. 
The  local  police  authorities  called  upon  to  conduct  the  investigation  shall  duly 
inform  the  sick  fund  to  which  the  injured  person  belongs  of  the  time  at  which 
the  investigation  is  to  be  undertaken. 

Par.  2.  In  the  case  of  establishments  conducted  by  the  imperial  or  state 
governments  the  provisions  of  article  63,  paragraph  5,  and  article  67  shall  gov- 
ern the  procedure. 

Determination  of   the   compensation. 

Article  69. 

Paragraph   1.     Compensation  is  determined  (articles  8  to  24)  : 
1.     By  the  board  of  directors  of  the  sections,  if  the  association   is  divided 
into  such  sections,  provided  that  the  matters  to  be  settled  deal  with  — 

(a)  The  benefits  to  be  provided  according  to  article  9,  paragraph  1    (1)  ; 

(b)  The  pension  to  be  paid  during  the  continuance  of  presumably  tem- 
porary disability ; 

(c)  Funeral  benefits; 

(d)  Placing  of  the  injured  person  in  a  medical  institution; 

(e)  The  pension  to  be  paid  to  the  relatives  of  the  injured  person  during 
the  time  of  his  treatment  in   a  medical   institution. 

2.«   In  all  other  cases  by  the  board  of  directors  of  the  association. 

Par.  2.  The  constitution  of  the  association  may  provide  that,  in  the  cases 
specified  in  paragraph  1  (1)  the  compensation  shall  be  determined  by  a  committee 
of  the  board  of  directors  of  the  section  or  special  commissions  or  by  local  dep- 
uties (agents),  and  in  the  cases  specified  in  paragraph  1  (2)  by  the  board  of 
directors  of  the  section  or  by  a  committee  of  the  board  of  directors  of  the  asso- 
ciation or  of  the  section  or  by  special  commissions. 

Par.  3.  If,  on  the  basis  of  a  medical  opinion,  compensation  is  to  be  denied 
or  only  a  partial  pension  is  to  be  given,  the  attending  physician  shall  first  be 
heard.  If  he  is  in  the  employ  of  the  association,  another  physician  shall,  upon 
application,  be  called  in. 

Article  70. 

Paragraph  1.  If  compensation  is  to  be  denied,  this  fact  shall  be  announced 
to  the  injured  person,  or,  in  case  of  his  death,  to  his  survivors  if  they  are  en- 
titled to  compensation  according  to  articles  16  to  19  and  21.  If  compensation  is 
to  be  granted,  the  persons  named  shall  be  notified  of  the  amount  of  compensation 
which  will  be  paid  and  of  the  data  used  in  making  the  computation  therefor. 

Par.  2.  The  injured  person  and  his  survivors  (articles  16  to  19),  are  en- 
titled to  a  hearing  within  two  weeks  after  receiving  such  notice.     On  their  appli- 
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cation  made  within  like  period,  the  lower  administrative  authorities  shall  record 
such  claims  in  writing.  If  such  application  is  made,  the  lower  administrative 
authorities  shall,  without  delay,  notify  the  proper  officer  of  the  association  of 
this  fact;  the  latter  shall  withhold  decision  until  the  receipt  of  this  record. 

Par.  3.  In  the  notices  prescribed  in  paragraph  I  the  proper"  officer  of  the 
association  shall  state  the  rights  given  by  paragraph  2  and  by  article  69,  para- 
graph 3,  and  the  time  limit  prescribed  in  paragraph  2. 

Articxe  71. 

Paragraph  I.  The  determination  of  the  compensation  shall  be  by  expe- 
dited procedure  on  the  part  of  the  officials. 

Par.  2.  For  the  injured  persons  for  whom,  after  the  expiration  of  the  first 
13  weeks  following  the  accident,  further  medical  treatment  is  required  to  com- 
plete their  recovery  from  their  injuries,  the  determination  of  the  compensation 
shall  include  at  least  all  the  compensation  to  be  made  up  to  the  completion  of 
the  medical  treatment.  Further  compensation,  if  it  cannot  be  determined  earlier, 
shall  be  determined  without  delay  at  the  close  of  the  medical  treatment. 

Par.  3.  If  the  final  determination  cannot  be  made  at  once,  provisional  com- 
pensation shall  be  given. 

Article  72. 

Paragraph  1.  Persons  entitled  to  compensation,  for  whom  the  compensa- 
tion is  not  determined  by  the  officials  shall,  on  pain  of  exclusion,  make  their  claim 
for  compensation,  within  two  years  after  the  accident,  to  that  accident  associa- 
tion on  which  the  obligation  of  compensation  devolves.  This  provision  is  re- 
garded as  complied  with  if  the  claim  is  made  to  an  office  of  an  association  other 
than  the  proper  one  or  to  another  accident  association,  or  to  lower  administrative 
authorities  not  having  jurisdiction  in  the  place  of  residence  of  the  person  entitled 
to  compensation.  In  such  a  case,  the  claim  is  to  be  forwarded  to  the  proper 
place  and  the  person  concerned  is  to  be  informed  of  the  fact. 

Par.  2.  If  the  claim  is  made  after  the  expiration  of  the  prescribed  term,  it 
shall  be  granted  only  if,  at  the  same  time  creditable  evidence  is  presented  that  a 
result  of  the  accident  giving  a  claim  to  compensation  first  became  noticeable 
after  the  expiration  of  the  term  or  that  the  persons  entitled  to  compensation 
were  prevented  from  prosecuting  their  claims  by  circumstances  beyond  their 
control  and  if  the  claim  is  made  within  three  months  after  the  result  of  the  acci- 
dent became  noticeable,  or  the  hindrance  to  making  the  claim  was  removed. 

Articlk  73. 

Paragraph  1.  If  the  claim  to  compensation  has  been  made  and  admitted, 
the  compensation  shall  be  determined  at  once.  If  the  accident  association  is  of 
the  opinion  that  the  accident  gives  no  claim  to  compensation,  the  claim  shall  be 
denied  in  a  written  decision.  This  decision  shall  be  accompanied  by  the  reasons 
for  it. 

Par.  2.  If  the  association  is  of  the  opinion  that  the  accident  docs  give  a 
claim  to  compensation  but  that  the  compensation  should  be  provided  by  another 
association,  the  board  of  directors  of  the  association  shall  make  temporary  pro- 
vision for  the  person  entitled  to  compensation  and,  after  informing  the  board  of 
directors  of  the  other  association  of  the  stage  of  the  negotiations  concerning  the 
recognition  of  the  obligation  to  make  compensation,  shall  come  to  an  agree- 
ment with  that  board.  If  the  latter  refuses  to  recognize  the  obligation  or  if, 
within  a  term  of  6  weeks,  it  fails  to  make  a  statement,  the  imperial   insurance 
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office   shall  be  asked  to   decide   which   association   shall   make   the   compensation. 
The  decision  shall  also  be  made  known  to  the  person  eHititled  to  compensation. 

Article  74. 

Members  of  the  association  are  under  obligation,  on  demand  from  the 
officials  and  in  accordance  with  the  reciuirements  of  article  69  for  determining 
the  compensation,  to  supply  within  one  week,  such  information  as  to  salaries 
and  wages  as  may  be  requisite  for  determining  the  compensation. 

Decisions  of  the  board  of  directors. 

Article  75. 

Those  authorities  who  have  undertaken  the  determination  of  the  compen- 
sation shall  send  to  the  person  entitled  to  it  a  written  decision  showing  the 
amount  of  compensation  granted  and  the  way  in  which  it  was  estimated.  'In  the 
case  of  compensation  for  permanent  disability,  it  is  to  be  expressly  stated  what 
degree  of  disability  is  assumed. 

Appeals. 
Article  76. 

Paragraph  1.  Against  the  decision  by  which  a  claim  to  compensation  is 
rejected,  and  also  against  the  decision  by  which  compensation  is  determined, 
appeal  may  be  made  to  a  court  of  arbitration. 

Par.  2.  The  appeal  shall,  on  pain  of  exclusion,  be  made  within  one  month 
after  the  announcement  of  the  decision  (law  concerning  the  amendment  of  the 
accident  insurance  laws,  article  3),  to  the  court  of  arbitration  of  the  district 
where  the  estabhshment  in  which  the  accident  has  taken  place  is  located. 

Par.  3.  The  last  provision  is  regarded  as  complied  with,  if,  within  the  term 
mentioned,  the  appeal  is  made  to  some  other  domestic  official  or  to  an  officer  of 
an  association.  They  shall,  without  delay,  turn  over  the  written  appeal  to  the 
competent  court  of  arbitration. 

Par.  4.  The  decision  must  designate  the  court  of  arbitration  competent  to 
hear  the  appeal  and  state  the  time  limits  of  the  appeal. 

Par.  5.  With  the  exception  of  the  case  provided  for  in  article  23,  the  appeal 
does  not  act  as  a  stay  to  the  proceedings. 

Article  77. 

Paragraph  1.  If  in  the  case  designated  in  article  15,  paragraph  1  (2),  the 
recognition  or  the  refusal  of  recognition  of  the  legal  relation  between  the  per- 
son killed  and  those  claiming  compensation  is  the  condition  of  granting  the 
claim,  the  court  of  arbitration  may  require  the  persons  concerned  to  prove  first 
of  all,  the  legal  relation  in  question  by  regular  legal  procedure.  In  this  case,  the 
complaint  shall  on  pain  of  exclusion,  be  made  within  a  term  which  must  be 
designated  by  the  court  of  arbitration  and  shall  be  not  less  than  one  month  after 
the  announcement  of  the  decision  made  in  the  matter  by  the  court  of  arbitration. 

Par.  2.  After  a  valid  decision  has  been  obtained  by  regular  legal  procedure, 
the  court  of  arbitration  shall,  on  renc^\ed  appeal,  decide  the  claim  to  compensation. 

Article  78. 

The  court  of  arbitration,  if  it  regards  the  claim  to  compensation  as  estab- 
lished, shall  determine  at  the  same  time  the  amount  of  compensation  and  the 
time  when  the  pension  shall  begin.     If,  in  exceptional  cases,  to  be  particulariy 
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pacified  by  the  imperial   insurance  office,  the  court  of   arbitration   has   admitted 

^  '^^aim   without,  at  the   same   time,   determining   the   amount   of   compensation 

3'     ^^e  time  when  the  pension   shall  begin,   it  shall,  without  delay,  grant  provi- 

fj^.'^^  compensation;  from  this  action  there  is  no  legal  appeal.     As  soon  as  the 

u^Jie      ^^    compensation  is  established  the  amount  of   compensation  and   the   time 

(forjfi     ^^^   pension  shall   begin  shall   l)e   determined,   unless  this  has  already   been 

0/  ^/       The  amount  provisionally  paid   shall  be  reckoned   in   the   final   settlement 

Pension. 

Article  79. 

jn^lcjjj        ^*-*py  of  the  decision  of  the  court  of  arbitration  shall  be  sent  to  the  person 
te^^^d    -^  *^^ie  appeal  and  to  tlie  arLM.lciit  a^so.'ir'tion  ofTice  which  rendered  the  con- 


:  ision. 

Final  appeals. 


^  Article  80. 

JjS^   ^  -\GR.\PH  1.     Against  the  decision  of  the  court  of  arbitration  in  the  cases 
^   ^  ^^     in  article  G9,   paragraph   1    (2),  under  reservation   of   the  provisions  of 
•^^^SsR.  ^^.  paragraph   2,   and   article   Oo,   paragraph    1,   the   injured   person   or  his 
survivors  and  the   board  of  directors  of   the   accident  association  have  the   right 
of  final  appeal.     The  final  appeal  of  the  board  of  directors  acts  as  a  stay  in  so 
far  as  it  concerns  amounts  which  are  to  be  paid  for  the  time  preceding  the  issu- 
ance of  contested  decisions.     In  all  other  cases  the  final  appeal  does  not  act  as 
a  stay. 

Par.  2.  If  an  appeal  against  a  decision  of  the  court  of  arbitration  in  the 
matters  specified  in  article  69,  paragraph  1  (1),  is  accompanied  by  a  final  appeal 
from  a  decision  concerning  the  m'atters  specified  in  article  69,  paragraph  1  (2), 
the  decision  of  the  court  of  arbitration  concerning  the  matters  first  mentioned 
shall  not  be  modified  in  the  court  of  final  appc  il  unless  the  application  for  appeal 
is  granted  in  other  respects. 

P.^R.  3.  The  imperial  insurance  oftice  decides  the  final  appeal.  The  appeal 
shall  be  made  to  this  oflice,  under  penalty  of  exclusion,  within  a  month  alter  the 
announcement  of  the  decision  of  the  board  of  arbitration:  the  provision  of  article 
76,  paragraph  3,  finds  corresponding  application. 

Article  81. 

Paracr.xph  1.  If  the  final  appeal  is  inadmissible  (article  8<\  paraL^raph  1) 
or  is  received  after  the  expiration  of  the  time  limit  (article  80,  paragraph  3), 
the  imperial  insurance  oflice  shall  reject  the  appeal  without  oral  procedure;  it 
may  also  proceed  in  the  same  manner  if  the  members  framin.2^  the  decision  unani- 
mously hold  the  appeal  to  be  obviously  justified.  Otherwise,  the  imperial  insur- 
ance office  shall  decide  the  case  by  oral  procedure. 

Par.  2.  If  a  contested  decision  is  reversed,  the  imperial  insurance  office 
may,  instead  of  itself  deciding  the  case,  remand  it  to  the  court  of  arbitration  or 
to  the  competent  accident  association  ofnce.  At  the  same  time  the  i'npcrial  in- 
surance office  may  order  that  the  person  entitled  to  coin[)ensation  be  given  a 
provisional  grant  of  a  specified  amount.  In  the  case  of  remandment,  the  legal 
arguments  on  which  the  imperial  insurance  office  based  its  reversal  shall  be  made 
the  basis  of  further  determinations  or  decisions. 

Article  82. 

If,  in  the  opinion  of  the  imperial  insurance  office,  another  accident  associa- 
tion than  the  one  from  which  compensation  has  been  claimed  in  the  proceedings 
at  law  is  under  obligation  to  render  compensation,   the  imperial   insurance   office 
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may  require  this  other  association  to  attend  the  proceedings  and,  if  compensa- 
tion is  granted  to  require  it  to  pay  the  same,  even  if  a  claim  against  this  asso- 
ciation has  already  been  legally  rejected. 

Article  83. 

Paragraph  1.  As  soon  as  the  claim  of  an  injured  person  or  his  survivors 
against  an  association  for  compensation  is  legally  recognized,  any  case  which 
may  be  pending  against  another  association  on  account  of  the  same  accident 
may,  upon  application,  be  discontinued  by  decision  of  the  imperial  insurance 
office. 

Par.  2.  If,  apart  from  the  cases  specified  in  article  85,  claims  to  compensa- 
tion against  several  associations  on  account  of  the  same  accident  obtain  legal 
recognition,  the  imperial  insurance  office  shall  reverse  the  incorrect  determination 
or  decision. 

Par.  3.  Any  payments  made  on  account  of  the  reversed  determination  or 
decision  are  to  be  repaid :  to  this  extent  the  claim  of  the  injured  person  is  trans- 
ferred to  the  association  which  is  entitled  to  repayment. 

Article  84. 

In  'case  of  contests  of  legal  decisions  concerning  a  claim  to  compensation, 
the  regulations  of  the  Code  of  Civil  Procedure  concerning  the  resumption  of 
procedure  shall  be  applied,  without  prejudice  to  articles  82  and  83,  unless  other- 
wise provided  by  imperial  decree  with  the  approval  of  the  Federal   Council. 

Article  85. 

Paragraph  1.  If  the  employment  in  which  the  accident  has  occurred  is  car- 
ried on  in  several  establishments  belonging  to  different  associations,  the  associa- 
tions concerned  may  divide  the  compensation  outlay  among  themselves.  If  no 
agreement  is  reached,  the  imperial  insurance  office  may,  on  appeal  from  one  of 
the  associations  concerned,  make  the  division.  In  such  a  case,  it  is  to  be  decided, 
after  a  hearing  has  been  given  to  the  boards  of  directors  concerned  and  after 
proper  consideration,  what  share  of  the  accident  compensation  each  association 
shall  pay  and  whrit  amount  is  to  be  repaid  to  that  association  which  has  made 
provisional  compensation. 

Par,  2.  Any  one  of  the  associations  designated  in  the  preceding  paragraph 
may  be  required  to  pay  a  share  of  the  contribution,  even  if  a  refusal  of  the 
association  to  grant  compensation  or  a  decision  rejecting  a  claim  against  it  for 
compensation  has  been  legally  confirmed. 

Par.  3.  Failing  an  agreement,  the  imperial  insurance  office  shall  decide  which 
association  is  the  proper  one   to   determine   the   compensation. 

Article  8G. 

The  accident  associations  are  authorized  to  refuse  repayment  of  the  coiiipen- 
satior  made  before  tlic  loQ;al  decision,  according  to  articles  76,  78,  and  81,  (para- 
graph  2). 

Article  87. 

After  the  anount  of  compensation  has  been  determined  (article  69,  et  seq.), 
the  hoard  of  directors  of  the  accident  association  shall  announce  to  the  person 
entitled  to  eompcnsatioii  what  post-oflice  is  to  make  the  payment  (article  97), 
and  inform  tlie  lower  administrative  autliorities  of  the  person's  place  of  residence 
and  of  the  amount  to  which  he  is  entitled.  The  same  provision  applies  in  the 
case  of  chc'ins:e<?   in   the  amount  of  compensation. 
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Changes  in  conditions; 
Akticle  88. 

Paaagraph  1.  If  the  conditions  which  have  been  of  importance  in  the  de- 
terimoation  of  the  compensation  change  material iy»  the  amount  of  the  compen- 
sation may  be  readjusted. 

Par.  2.  After  the  expiration  of  two  years  from  the  going  into  effect  of  the 
decree  or  decision  by  which  the  compensation  was  first  definitely  determined,  a 
readjustment  of  the  compensation  on  account  of  a  change  in  the  injured  person's 
condition  may  be  asked  for  or  undertaken,  at  intervals  of  not  less  than  one  year, 
unless  the  accident  association  and  the  person  entitled  to  compensation  have  ex- 
pressly agreed  on  a  shorter  period. 

Fab.  3.  During  the  first  five  years  after  the  going  into  effect  of  the  decrees 
or  decisions  mentioned,  the  readjustment  shall  be  made  by  the  accident  associa- 
tion, either  upon  application  or  upon  its  own  initiative,  and  afterward,  unless  the 
accident  association  and  the  person  entitled  to  compensation  have  made  an  ex- 
press agreement  concerning  readjustment,  by  decision  of  the  court  of  arbitration 
tipon  application  only. 

Par.  4.  Not  only  the  injured  person  but  also  the  sick  fund  to  which  he 
belongs  shall  be  entitled  to  ask  for  resumption  of  medical  treatment. 

Article  89. 

Paragraph  1.  If,  within  the  first  five  years,  a  new  decree  is  issued  before 
the  earlier  decision -concerning  the  amount  of  compensation  has  gone  into  effect, 
the  decree  altering  the  pension  shall  contain  instructions  as  to  the  legal  steps 
to  be  taken  to  prevent  any  legal  measures  taken  in  accordance  with  the  earlier 
decree  from  interfering  with  the  going  into  effect  of  the  later  decree.  A  copy  of 
the  new  decree  shall  be  sent  to  the  authority  before  which  the  proceedings  con- 
cerning the  older  decree  are  pending.  This  authority  shall  be  empowered  in 
deciding  the  earlier  case  to  determine  what  compensation  shall  be  paid  for  the 
time  after  the  issuance  of  the  new  decree.  If  a  contest  of  the  new  decree  is  insti- 
tuted, such  proceedings  shall  be  discontinued. 

Par.  2.  Before  the  reduction  or  annulment  of  a  pension,  the  person  re- 
ceiving it  shall  be  notified  of  the  groiuids  for  the  reduction  or  the  annulment 
and  shall  be  granted  a  hearing. 

Par.  3.  A  pension  may  be  increased  only  for  the  time  subsequent  to  the 
submission  of  a  claim  for  a  higher  pension. 

Par.  4.  The  diminution,  discontinuance  (article  94),  or  annulment  of  a 
pension  goes  into  effect  at  the  expiration  of  the  month  in  which  the  decision  on 
the  revision  is  issued. 

Article  90. 

Paragraph  1.  The  revision  of  a  pension  after  the  expiration  of  the  first 
five  years  may  apply  only  to  the  time  after  the  application  has  been  submitted. 
Otherwise  the  time  from  which  the  increase,  diminution,  or  annulment  of  the 
pension  shall  take  effect  is  to  be  prescribed  in  the  decision  of  the  court  of  arbi- 
tration. The  court  of  arbitration  likewise  shall  decide  in  what  amounts  and  at 
what  periods  any  excess  of  compensation  paid  since  the  going  into  force  of  the 
diminution  of  the  pension  shall  be  repaid  by  the  reduction  of  later  pension  pay- 
ments. The  court  of  arbitration  m'ay,  on  application,  even  before  this  decision, 
issue  a  provisional  decree  that  any  further  payments  of  the  pension  shall  be  en- 
tirely or  partially  withheld  until  a  legal  decision  upon  the  application  for  the 
discontinuance  or  diminution  of  the  pension  is  made. 
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Par.  2.  The  provisions  of  article  80  et  seq.  shall  apply  to  the  procedure 
of  appeals  from  the  decisions  of  the  courts  of  arbitration.  However,  from  the 
decisions  and  authorizations  of  the  courts  of  arbitration  designated  in  paragraph 
1,  second  to  fourth  sentences,  no  appeal  is  permitted. 

Par.  3.  If  the  application  for  revision  of  a  pension  is  made  to  the  court 
of  arbitration  before  the  previous  decision  as  to  the  amount  of  the  pension  has 
come  into  force,  then  the  authorities  who  had  jurisdiction  in  the  previous  case 
are  authorized  in  the  latter  case  to  decide  what  compensation  shall  be  granted 
for  the  time  after  filing  the  application   for  a  revision  of  the  pension. 

Article  91. 

The  revision  of  a  pension  after  a  new  course  of  treatment  has  been  con- 
eluded,  the  withdrawal  of  pension  payments  (article  94),  or  the  settlement  of  a 
pension  by  payment  of  a  capital  sum  (article  95)  may  also  be  effected  by  deci- 
sion of  the  accident  association,  after  the  expiration  of  the  period  prescribed 
in  article  88,  paragraph  3. 

Article  92. 

If  the  injured  person  for  whom  compensation  was  determined  has  died  as 
a  result  of  the  injury,  the  claim  of  the  survivors  to  compensation  shall,  unless 
this  compensation  has  been  determined  on  their  own  initiative  by  the  officials,  be 
made,  on  pain  of  exclusion,  before  the  expiration  of  two  years  after  the  death 
of  the  injured  person,  to  the  competent  board  of  directors  or  to  competent  lower 
administrative  authorities  in  the  place  of  residence  of  the  person  entitled  to  com- 
pensation. A  claim  made  after  the  expiration  of  this  period  shall  be  acted  upon 
only  if  credible  evidence  is  at  the  same  time  given,  that  the  person  entitled  to 
compensation  has  been  prevented  by  circumstances  beyond  his  control  from 
prosecuting  his  claim  and  if  the  claim  is  made  within  three  months  after  the  re- 
moval of  the  hindrance.  Otherwise,  the  prescriptions  of  articles  69  to  87  apply 
to  the  procedure. 

Dates   of  payments. 
Article  93. 

Paragraph  1.  The  expenses  of  medical  treatment  and  funeral  benefits  shall 
be  paid  within  one  week  after  their  determination ;  pensions  shall  be  paid 
monthly  in  advance,  or,  if  the  annual  amount  is  60  M,  [$14.28]  or  less,  in  quar- 
terly amounts;  provided,  in  the  last  case,  that  it  is  not  to  be  assumed  that  the 
pension  will  cease  before  the  end  of  the  quarter.  The  pensions  are  paid  for 
the  month  or  the  quarter  in  sums  which  are  multiplies  of  5  pfennigs   [1  cent]. 

Par.  2.  The  accident  association  may  agree  with  the  person  entitled  to  com- 
pensation that  the  payments  shall  be  made  at  longer  intervals. 

Par.  3.  If  the  right  to  the  pension  lapses  in  the  course  of  the  month  for 
which  the  pension  was  paid,  no  demand  for  repayment  shall  be  made.  If,  for  a 
part  of  a  month,  the  payment  to  the  injured  person  conflicts  with  the  payments 
to  the  survivors  the  latter  shall  claim  the  larger  sum. 

Par.  4.  The  claim  to  repayment  may  also  be  waived  if  the  pension  was  paid 
at  longer   periods. 

Suspension  of  payments. 

Article  94. 

The  right  to  receive  the  pension  ceases — 

1.  If  the  person  entitled  to  compensation  is  sentenced  to  imprisonment  for 
more  than  a  month  or  is  confined  in  a  workhouse  or  house  of  correction.  If  he 
has  relatives  living  in  the  Empire  who  would  have  a  claim  to  a  pension  in  the 
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case  of  his  death,  the  pension  shall  be  transferred  to  them  up  to  the  amount 
of  that  claim; 

2.  If  a  foreigner  entitled  to  compensation  does  not  habitually  live  in  this 
country,  this  provision  may,  by  decision  of  the  Federal  Council,  be  waived  for 
particular  foreign  border  territories  or  for  such  foreign  States  as  have  made 
corresponding  legal  provision  for  German  workmen  who  are  injured  by  indus- 
trial accidents; 

3.  If  a  German  citizen  entitled  to  compensation  is  living  in  a  foreign 
country  and  fails  to  inform  the  accident  association  of  his  place  of  residence. 
The  imperial  insurance  office  shall  make  detailed  provisions  for  the  reporting 
of  the  place  of  residence  and  shall  prescribe  that  he  shall  from  time  to  time 
appear  in  person  before  a  German  consul. 

If  the  person  entitled  to  compensation  shows  that  through  no  fault  of  his 
own  he  was  unable  to  comply  with  the  last  provision,  his  right  to  receive  the 
pension  is  continued. 

Payment  of  capital  sums  in  settlement. 

Article  95. 

Paragraph  1.  If,  in  the  case  of  partial  disability,  a  pension  of  15  per  cent 
or  less,  of  the  amount  of  the  full  pension  is  granted,  the  accident  association 
may,  on  application  from  the  person  entitled  to  compensation  and  after  con- 
sultation with  the  lower  administrative  officials,  settle  the  claim,  by  the  payment 
of  a  corresponding  capital  sum.  Before  his  application  is  accepted,  the  injured 
person  must  be  informed  of  the  fact  that  after  the  payment  of  the  capital  sum 
he  will  have  no  further  claim  to  a  pension  even  if  his  condition  becomes  de- 
cidedly worse.  An  appeal  may  be  made  from  the  decision  by  which  the  capital 
sum  is  determined  (article  76).  In  this  case,  the  appeal  has  the  effect  of  holding 
up  the  settlement.  Up  to  the  time  of  the  announcement  of  the  decision,  the  ap- 
plication for  such  settlement  may  be  withdrawn.  The  decision  of  the  court  of 
arbitration  is  final.  It  must  be  limited  either  to  a  confirmation  or  reversal  of 
the  decision. 

Par.  2.  If  the  person  entitled  to  compensation  is  a  foreigner  and  if  he 
ceases  to  reside  within  the  German  Empire,  he  may,  on  request,  receive  in  set- 
tlement a  capital  payment  of  three  times  the  amount  of  the  annual  pension.  By 
decision  of  the  Federal  Council,  this  provision  may  be  waived  for  particular 
areas  of  foreign  border  territory  and  for  the  citizens  of  such  foreign  States  as 
have  made  corresponding  legal  provisions  for  German  workmen  injured  by 
accident. 

Par,  3.  These  provisions  also  apply  to  such  pensions  as  shall  have  been  de- 
termined before  this  law  goes  into  effect.  If  such  a  settlement  is  made  in  the 
course  of  the  first  three  years  after  the  law  goes  into  effect,  the  accident  asso- 
ciations are  authorized  to  withdraw  the  necessary  amount  from  the  reserve  fund. 
The  reserve  shall  then  be  restored  according  to  detailed  provisions,  to  be  made 
by  the  imperial  insurance  office  (article  34,  paragraph  2). 

Transfer  of  claims. 
Article  96. 

Paragraph  1.  Transfer  of  claims  under  this  law  to  third  parties,  or  giving 
or  taking  in  pledge  is  legal  only  if  made  in  order — 

1.  To  cover  an  advance  on  his  claim  which  has  been  given  by  the  owner 
of  the  establishment  or  by  an  officer  or  agent  of  an  association  to  a  person  en- 
titled to  compensation  before  the  granting  of  the  pension  or  of  the  funeral 
benefits ; 
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2.  To  cover  claims  designated  in  article  850,  paragraph  i,  of  the  Code  of 
Civil  Procedure; 

3.  To  cover  claims  from  communes,  the  poor  relief  associations,  and  the 
employees  or  societies  representing  them  or  from  the  sick  funds  or  insurance 
institutes  for  invalidity  insurance,  entitled  to  repayment  according  to  articles  25 
and  27. 

Par.  2.  Claims  may  be  made  only  on  account  of  contributions  and  advances 
made,  compensation  paid  through  an  error,  the  repayment  of  court  costs,  the  fines 
imposed  by  the  board  of  directors  and  the  reimbursement  claims  of  accident 
associations  designated  in  article  136,  paragraph   1. 

Par.  3.  In  exceptional  cases,  the  person  entitled  to  compensation  may  trans- 
fer the  claim,  wholly  or  partly,  to  others,  with  the  approval  of  the  lower  admin- 
istrative authorities. 

Payments  through   the  post-office. 
Article  97. 

Paragraph  1.  The  paj'ment  of  the  compensation  due  under  this  law  is 
advanced  by  the  postal  administration  upon  orders  from  the  board  of  directors 
of  the  accident  association ;  the  advances  are  made  by  the  post-offices  of  the 
district  in  which  the  persons  entitled  to  compensation  have  their  place  of  resi- 
dence. 

Par.  2.  If  the  person  entitled  to  compensation  changes  his  place  of  resi- 
dence, he  shall  apply  to  the  board  of  directors  which  has  issued  the  order  of 
payment,  or  to  the  post-office  of  his  former  place  of  residence  for  a  transfer  of 
the  payment  to  the  post-office  of  his  new  place  of  residence. 

Settlement  of  accounts  by  the  post-office. 

'  Article  98. 

Within  8  weeks  after  the  close  of  each  fiscal  year  the  central  postal  authori- 
ties shall  send  to  the  boards  of  directors  of  the  various  associations  statements 
of  the  payments  which  have  been  made  by  their  order  and  shall  designate  the 
postal  banks  to  which  the  amounts  due  shall  be  paid. 

Assessment  and  collection. 
Article  99. 

Paragraph  1.  The  amounts  presented  for  payment  by  the  central  postal 
administration  shall  be  assessed,  by  the  prescribed  method  of  distribution,  on 
the  members  of  the  associations  and  collected  from  them  by  their  boards  of 
directors,  together  with  the  cost  of  administration  and  with  due  consideration 
of  any  possible  obligations  or  rights  arising  out  of  articles  50  and  51. 

Par.  2.  For  this  purpose,  every  member  of  the  association,  unless  accord- 
ing to  article  30,  paragraph  2,  lump  sums  are  to  be  made  the  basis  of  the  estimate 
of  contributions  or  minimum  amounts  are  to  he  assessed,  shall,  within  6  weeks 
after  the  expiration  of  the  fiscal  year,  make  a  statement  to  the  board  of  directors 
of  the  association  .«?howing — 

1.  The  insured  persons  employed  in  his  establishment  during  the  preceding 
year  and  the  salaries  or  wages  earned  by  them; 

2.  A  computation  of  the  amounts  of  salaries  and  wages  to  be  used  as  the 
basis  of  the  assessment,  unless  the  constitution  contains  a  provision  within  the 
meaning  of  article  30,  paragraph    1 ; 

3.  The  risk  class  in  which  the  establishment  is  listed   (article  49). 
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establishments  in  order  to  prevent  accidents,  under  threat  of  a  penalty  of  not 
«iore  than  6  M.   [$1.43]   for  violations. 

Par.  2.  The  associations  are  also  authorized  to  issue  such  regulations  for 
particular  districts  or  particular  branches  of  industry  or  kinds  of  establishments. 

Par.  3.  The  regulations  for  the  prevention  of  accidents  shall  specify  the 
manner  in  which  insured  persons  are  to  be  notified  of  these  regulations. 

ARTICLE   113.  '  . 

Paragraph  1.  The  regulations  to  be  issued  shall,  before  adoption,  be  sub 
mitted  to  the  imperial  insurance  office,  and  if  the  association  is  divided  into 
sections,  to  the  board  of  directors  of  those  sections  to  which  the  provisions  apply 
for  their  opinion. 

Par.  2.  The  boards  of  directors  of  the  associations  shall  invite  representa- 
tives of  the  workmen  to  co-operate  with  them  in  the  consideration  and  adoptrion 
of  these  regulations  as  well  as  for  the  expression  of  opinion  on  the  regulations 
required  by  article  120e,  par.  2,  of  the  Industrial  Code;  the  number  of  these 
representatives  shall  be  equal  to  that  of  the  directors  participating,  and  they  shall 
have  full  voting  power. 

Par.  3.  The  imperial  insurance  office  shall  be  invited  to  the  session  called 
by  the  board  of  directors  of  the  association  for  the  consideration  of  the  regu- 
lations to  be  issued  by  the  association. 

Par.  4.  If  the  regulations  to  be  adopted  by  the  association  or  those  re- 
quired by  article  120e,  par.  2,  of  the  Industrial  Code  are  to  apply  only  to  the  ter- 
ritorial limits  of  individual  sections,  then  representatives  of  the  workmen  must 
be  invited  by  the  boards  of  directors  of  these  sections  to  participate  in  their  dis- 
cussion, according  to  par.  2. 

Par.  5.  Together  with  the  invitation  to  this  session  for  the  discussion,  con- 
sideration and  adoption  of  these  regulations,  there  shall  be  sent  to  the  repre- 
sentatives of  the  workmen,  a  draft  of  the  rules  which  are  to  be  submitted  to 
them  for  an  opinion  or  for  their  consideration  and  adoption. 

ARTICLE   114. 

Paragraph  1.  The  representatives  of  the  workmen  shall  be  chosen  by  the 
committees  of  the  insurance  institutions  for  districts  which  are  included  in  the  ter- 
ritorial limits  of  the  accident  association  or  its  section.  But  only  those  members 
of  the  committees  may  be  chosen  who  hold  their  memberships  in  the  committee 
as  representatives  of  the  insured  persons.  .  • 

Par.  2.  Any  male  German  adult  who  is  insured  under  this  law  and  is  em- 
ployed in  the  establishment  of  a  member  of  an  accident  association  for  which 
the  regulations  for  prevention  of  accidents  are  to  be  issued  is  eligible  as  a  repre- 
sentative. No  one  may  be  chosen  who  is  ineligible  for  jury  duty  (article  32, 
the  law  on  the  constitution  of  courts). 

Par.  3.  The  election  is  for  five  years  according  to  election  rules  to  be  is- 
sued by  the  imperial  insurance  office ;  the  first  period  ends  on  January  1,  1906.  For 
every  representative,  a  first  and  second  substitute  shall  be  chosen,  who  shall  take 
his  place  in  case  he  is  prevented  from  attending,  and  who  shall,  in  the  case  of 
fais  retirement,  assume,  in  the  order  of  election,  his  position  for  the  remainder 
of  the  term.  The  election  shall  be  conducted  by  an  agent  of  the  imperial  insur- 
ance office.  Disputes  concerning  the  election  shall  be  decided  by  the  imperial  in- 
surance office.     The  provisions  of  article  47  are  to  be  applied. 

Par  4.  The  representatives  of  the  workmen  are  compensated  for  their  loss 
of  wages  and  their  traveling  expenses  according  to  definite  rates  to  be  determined 
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Article  102. 

Pakagraph  1.  The  members  of  the  association  may,  within  2  weeks  after 
the  delivery  of  the  extract  from  the  register  of  assessments,  without  prejudice 
to  the  obligation  of  provisional  payment,  protest  to  the  board  of  directors  of  the 
association  against  the  assessment  of  their  contributions.  If  the  protest  is  alto- 
gether without  result  or  only  partially  successful,  appeal  may  be  made  to  the 
imperial  insurance  office  within  2  weeks  after  the  board  of  directors  renders  its 
decision. 

Par.  2.  The  appeal  is  admissible  only  if  it  is  based  on  incorrect  calculations 
or  on  the  wrong  determination  of  the  amount  of  salaries  and  wages  to  be  in- 
cluded in  the  computation,  or  on  the  faulty  assignment  of  the  establishment  to 
a  risk  class  other  than  that  to  which  it  belongs. 

Par.  3.  On  the  two  last  named  grounds,  the  appeal  is,  however,  not  admis- 
sible if  the  determination  was  prepared  by  the  board  of  directors  (article  99, 
paragraph  4)  on  account  of  the  failure  of  a  member  of  the  association  to  furnish 
his  statement. 

Par.  4.  If,  in  consequence  of  the  protest  or  the  appeal,  a  reduction  is  made 
in  the  contribution,  the  deficit  shall  be  made  up  when  the^  assessment  is  made 
for  the  following  fiscal  year. 

Par.  5.  If  it  subsequently  appears  that  a  contribution  paid  without  protest 
(paragraph  1)  was  improperly  levied  or  that  the  amount  was  too  high,  repayment 
may  be  demanded  in  the  manner  prescribed  in  paragraph  1.  The  claim  is  outlawed 
G  months  after  the  sending  of  the  extract  from  the  register  of  assessment>. 

Article  103. 

Paragraph  1.  Arrears  of  contributions,  advances  on  the  contributions  (ar- 
ticle 32)  and  guarantee  contributions  (articles  33  and  37)  (par.  7)  are  collected 
m  the  .same  way  as  communal  taxes. 

P.'\R.  2.  The  claim  to  contributions  in  arrear  is  outlawed,  unless  there  is 
evidence  of  intentional  defalcation,  in  two  years  after  the  expiration  of  the 
calendar  year  in  which  they  should  have  been  paid. 

Par.  3.  Un collectable  cuntribuiions  shall  be  made  good  by  the  association 
as  a  whole.  They  are  to  be  advanced  from  the  current  expense  fund  (article  31, 
paragraph  2)  or  in  case  of  necessity,  from  the  reserve  fund  of  the  association  and 
included  in  the  assessment  for  the   following  fiscal  year. 

Article  104. 

Par.\graph  1.  In  the  case  of  owners  of  building  establishments  which  arc 
subject  to  insurance  according  to  article  1,  paragraph  1  (2),  who  have  remained 
In  arrears  in  the  payment  of  their  contributions  and  whose  inability  to  pay  has 
been  proved  by  an  attempt  at  compulsory  collection,  the  lower  administrative 
authorities  on  application  of  the  board  of  directors  of  the  association  may  issue 
an  order  —  which  is  subject  to  appeal  —  that  the  contractor  shall  guarantee  the 
contributions  during  one  year  after  their  final  determination,  in  so  far  as  they 
become  due  after  the  issuance  of  the  order.  If,  in  such  a  case  there  are  middlemen, 
they  assume  the  liability  before  the  contractor. 

Par.  2.  The  order  must  plainly  designate  by  name,  place  of  residence  and 
place  of  business,  the  employer  to  whom  it  applies  and  shall  be  sent  in  writing 
to  the  latter  and  also  to  the  local  police  authorities  of  his  place  of  residence  and 
place  of  business.  If  the  employer  changes  his  place  of  business  or  his  place 
of  residence  the  local  police  authorities  shall  notify  competent  police  authorities 
:n   the  new  place  of  business  or   residence  of  the  order  which  has  been   issued. 
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ihc  local  police  authorities  shall,  on  request,  inform  every  person  concerned  of  the 
order  which  has  been  issued. 

Par.  3.  Before  taking  a  contract  for  building  work,  employers  against  whom 
such  orders  have  been  issued,  are  required  to  give  written  notice  of  the  order  to 
the  person  letting  the  contract.  If  they  fail  to  do  this  and  if  the  one  letting  the 
contract  suffers  in  consequence,  they  shall  be  punished  by  imprisonment  for  not 
more  than  one  year,  in  addition  to  which  fines  of  n:>t  more  than  3,000  M.  ($714) 
may  be  imposed. 

'  Article  105. 

Paragraph  1.  The  lower  administrative  authorities  shall  withdraw  this  order 
(article  104)  as  soon  as  it  is  proved  to  tlio  1  by  a  certificate  of  the  board  of 
directors  of  the  association  that  all  dues  in  arrears  and  other  obligations  to  the 
association  have  been  discharged  by  the  employer  or  on  his  account. 

Par.  2.  Against  the  order  of  the  lower  administrative  authorities,  against 
their  refusal  to  make  such  an  order,  and  against  the  decree  issued  on  appeal  to 
prevent  the  withdrawal  of  the  order,  appeal  may  be  made  within  two  weeks  to 
the  higher  administrative  authorities.  The  appeal  does  not  act  as  a  stay  to  the 
proceedings.    The  decision  of  the  higher  administrative  authorities  is  final. 

Par.  3.  Disputes  concerning  liability  which  arise  between  the  accident  asso- 
ciations on  the  one  hand  and  the  contractors  or  middlemen  who  are  liable  accord- 
ing to  article  104,  paragraph  1,  on  the  other  hand,  are  settled  by  the  imperial 
insurance  office  without  the  right  of  appeal. 

Par.  4.  The  provisions  of  article  103,  paragraph  1,  apply  to  the  contributions 
required  from  contractors  and  middlemen. 

Payment  of  contributions  to  the  post-office. 
Article  106. 

• 

Paragraph  1.  The  boards  of  directors  of  the  association  shall,  within  3 
weeks  after  receiving  a  statement  of  the  amounts  paid  by  the  central  postal 
authorities,  forward  the  amounts  to  the  post-offices  designated. 

Par.  2.  Against  associations  which  remain  in  arrears  in  the  payment  of 
contributions  the  imperial  insurance  office  shall,  on  application  from  the  central 
postal  authorities  and  under  reservation  of  the  provisions  of  article  54,  proceed 
by  the  method  of  compulsory  collection. 

Par.  3.  For  the  purpose  of  satisfying  the  claims  of  the  postal  authorities,  the 
imperial  insurance  office  is  authorized  to  use  in  the  first  place  the  cash  assets 
of  the  association.  If  these  do  not  prove  sufficient,  the  office  shall  collect  the 
necessary  amount  from  the  members  of  the  association. 

Management  of  the  property. 
Article  107. 

Paragraph  1.  The  income  and  expenditures  of  the  accident  associations  shall 
be  determined  and  recorded  apart  from  all  receipts  and  expenditures  foreign  to 
the  purpose  of  the  association,  and  the  same  rule  shall  be  observed  with  regard  to 
its  funds. 

Par.  2.  The  imperial  insurance  office  shall  make  the  necessary  provisions  for 
the  safekeeping  of  securities. 

'     Article  108. 

Paragraph  1.  The  assets  of  the  accident  associations  shall  be  invested  in  the 
manner  prescribed  by  articles  1806  to  1808  of  the  Civil  Code. 

Par.  2.     They  may  also  be  invested  in  securities  in  which  the  laws  of  the 
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nical  inspectors  and  accountants  of  the  association  and  the  experts  shall  be 
sworn  by  the  lower  administrative  authorities  of  their  places  of  residence  to 
comply  with  this  requirement. 

Article  122. 

Paragraph  1.  The  names  and  residences  of  the  technical  inspectors  and 
accountants  shall  be  reported  by  the  boards  of  directors  of  the  associations  to 
the  higher  administrative  authorities  of  the  district  over  which  their  activity 
extends. 

Par.  2.  The  associations  shall  be  required  to  report  to  the  imperial  insur- 
ance office  concerning  the  work  of  the  technical  inspectors  and  its  results  and  to 
give  information  on  request  to  the  state  inspectors  appointed  in  accordance  with 
article  139-b  of  the  Industrial  Code. 

Article  123. 

Paragraph  1.  If  in  the  course  of  his  inspection,  the  technical  inspector  of 
the  association  learns  of  orders  which  the  state  inspector  has  given  for  the  pre- 
vention of  accidents  he  shall  issue  no  directions  conflicting  with  them.  If,  how- 
ever, such  directions  seem  to  him  unnecessary,  or  if  he  thinks  that  an  order  of 
a  state  inspector  conflicts  with  an  accident-prevention  regulation  made  by  the 
association,  he  shall  so  report  to  the  board  of  directors  of  the  association,  which 
may  appeal  to  the  officials  in  authority  over  the  state  inspector. 

Par.  2.  If  the  state  inspector  regards  orders  made  by  the  technical  in- 
spector of  the  accident  association  as  undesirable,  or,  as  conflicting  'with  regula- 
tions already  issued,  he  shall  communicate  the  fact  to  the  board  of  directors  of 
the  accident  association.  If  this  board  regards  the  claim  of  the  state  inspector 
as  unfounded,  it  may  appeal  to  the  officials  in  authority  over  him. 

Par.  3.  The  board  of  directors  of  the  association  shall  report  to  the  im- 
perial insurance  office  all  acts  done  under  authority  of  paragraphs  1  and  2. 

Article  124. 

Paragraph  1.  The  expenses  of  the  inspection  and  control  of  establishments 
constitute  part  of  the  administrative  expenses  of  the  association. 

Par.  2.  If  an  employer  has  caused  such  expenditures  by  his  failure  to  per- 
form the  obligations  imposed  on  him,  the  board  of  directors  may  assess  these 
expenses  upon  him,  in  so  far  as  they  consisted  in  a  cash  outlay,  and  in  addition 
they  may  also  fine  him  not  more  than  100  M.  ($23.80). 

Par.  3.  Against  the  imposition  of  these  expenses  and  fines  appeal  may  be 
made  within  two  weeks  to  the  imperial  insurance  office.  The  amounts  are  col- 
lected in  the  same  way  as  communal  taxes. 

VI.    Supervision  of  Accident  Associations. 

Article  125, 

Paragraph  1.  As  far  as  the  enforcement  of  the  provisions  of  this  law  is 
concerned,  the  associitions  shall  be  subject  to  supervision  by  the  imperial  insur- 
ance office.  Such  siipcrvisiop  includes  the  enforcement  both  of  the  provisions  of 
the  law  and  the  constitution. 

Par.  2.  The  imperial  insurance  office  is  authorized  to  examine  the  books 
and  accounts  of  the  associations  at  any  time. 

Par.  3.  On  demand  of  the  imperial  insurance  office,  the  directors,  agents, 
and  the  employees  of  the  associations  are  required  to  present  for  inspection  to 
the  agents  of  the  imperial  insurance  office,  or  to  the  office  itself,  their  books  and 
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records,  and  their  correspondence  having  a  bearing  on  the  contents  of  the  books 
and  also  any  documents  which  may  have  a  bearing  on  the  determination  of  the 
compensation  and  of  the  yearly  contributions.  Their  compliance  with  these  pro- 
visions may  be  enforced  by  means  of  fines  not  to  exceed  1,000  M.  ($238). 

Par,  4.  The  medical  institutions  established  or  maintained  by  the  accident 
associations  are  also  subject  to  the  supervision  of  the  imperial  insurance  oflfice. 
The  latter  may  call  upon  representatives  of  the  accident  associations  and  of  the 
workmen  to  take  part  in  the  investigations  made  for  the  purposes  of  inspection. 

ARTia.E  126. 

The  imperial  insurance  office,  without  prejudice  to  the  rights  of  third  parties, 
decides  disputes  concerning  the  rights  and  obligations  of  association  officers,  the 
interpretation  of  the  constitution,  and  the  validity  of  elections.  The  office  may 
enforce  the  compliance  of  the  association  officers  with  the  provisions  of  the  law 
and  constitution  by  means  of  fines  not  to  exceed  1,000  M.  ($238). 

Article  127. 

Paragraph  1.  If  a  state  insurance  office  is  established  for  the  territory  of  a 
State,  the  accident  associations  which  include  only  such  establishments  as  are 
located  in  the  territory  of  that  State  are  subject  to  the  supervision  of  this  in- 
surance office.  In  affairs  of  these  associations,  the  authority  conferred  upon  the 
imperial  insurance  office  by  articles  23  and  26  of  the  law  concerning  the  amend- 
ment of  the  accident  insurance  law,  and  articles  31,  34,  39,  44,  46  to  49,  51,  53, 
54,  58,  59,  61,  62,  73,  80  to  85,  95,  102,  105  to  107,  110,  112  to  116,  119,  120,  123  to 
126,  and  128  of  this  law  is  transferred  to  such  state  insurance  office. 

Par.  2.  If,  however,  in  the  cases  referred  to  in  articles  51,  53,  58,  61,  73, 
82,  83,  and  85  an  accident  association  subject  to  the  supervision  of  another  state 
insurance  office,  or  of  the  imperial  insurance  office,  or  an  executive  authority  of 
another  State  is  concerned,  the  imperial  insurance  office  decides  the  case.  In 
such  cases  the  state  insurance  office  shall  turn  over  the  documents  to  the  imperial 
insurance  office  for  the  purpose  of  framing  a  decision. 

Par.  3.  If  the  imperial  insurance  office  has  rejected  a  claim  to  compensa- 
tion on  the  ground  that  not  the  bearer  of  the  insurance  to  which  the  claim  is 
made  but  another  one  is  liable  to  pay  the  compensation,  the  claim  against  the 
latter  may  not  be  refused  on  the  ground  that  the  former  is  liable  for  the  com- 
pensation. 

Par.  4.  If  the  presumptions  of  article  51  are  applicable  to  one  of  the  acci- 
dent associations  mentioned  in  paragraph  1  and  subject  to  the  supervision  of  a 
$tate  insurance  office,  the  legal  claims  and  obligations  are  transferred  to  that 
State. 

VII.    Imperial  and  State  Establishments. 

Article  128. 

Paragraph  1.  For  the  administrations  of  the  post-office,  telegraph,  navy  and 
army,  and  for  the  railroads  administered  by  the  Empire  or  by  a  State  on  its  own 
account,  including  all  the  building  operations  carried  on  by  these  institutions  on 
their  own  account,  the  Empire  or  State,  on  account  of  which  the  undertaking  is 
managed,  takes  the  place  of  the  accident  association. 

Par.  2.  The  same  holds  good  in  dredging,  internal  navigation,  raftmg,  and 
flatboat  and  ferry  enterprises  administered  by  the  Empire  or  a  state  on  its  own 
account,  unless  the  imperial  chancellor  or  central  state  authorities  have  duly  de- 
clared, according  to  article  2  of  the  law  of  May  28,  1885   (Reichs-Gesetzblatt,  p. 
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159)   that  these  enterprises  shall  belong  to  the  accident  associations  established 
for  them. 

Par.  3.  When,  hereafter,  the  Empire  or  a  state  takes  the  place  of  the  acci- 
<lent  association,  the  authority  and  obligations  of  the  general  meeting  and  of  the 
board  of  directors  of  the  association  shall  be  assumed  by  executive  officers,  who 
shall  be  designated  for  the  army  by  the  highest  army  administrative  authority  of 
the  contingent  concerned,  for  the  imperial  administration,  by  the  imperial  chan- 
cellor, and  for  the  state  administrations  by  the  central  state  authorities.  The  im- 
perial insurance  office  shall  be  notified  what  officers  have  been  designated  as 
executive  officers.  The  executive  officers  appointed  under  article  2  of  the  law  of 
May  28,  1885  (Reiehs-Gesetzblatt,  p.  159),  remain  in  office. 

Article  129. 

When  the  Empire  or  a  state  takes  the  place  of  an  accident  association,  ar- 
ticles 29  to  52,  54  to  62,  74,  99  to  105,  106  (paragraphs  2  and  3),  107  to  110,  112 
to  117,  119  to  126,  134,  and  146  to  151  shall  not  apply. 

Article  130. 

Obligatory  insurance  may  be  extended  by  executive  regulations  to  those  ad- 
ministrative officials  whose  yearly  salary  exceeds  3,000  M.  ($714)  (article  5,  para- 
graph 1  (c)),  if  these  officials  are  not  excluded  from  the  application  of  this  law  by 
article  7. 

Article  131. 

■ 

The  amount  of  compensation  (article  69  et  seq.)  is  determined  by  officials 
to  be  designated  by  the  executive  regulations. 

Article  132. 

Regulations  made  by  the  executive  authorities  concerning  the  rules  of  con- 
duct to  be  followed  in  establishments  by  the  persons  insured  for  the  purpose  of 
preventing  accidents,  shall,  if  they  prescribe  punishments,  be  submitted,  for  the 
consideration  and  expression  of  opinion,  to  at  least  three  representatives  of  the 
workmen,  before  they  are  adopted.  Such  consideration  shall  take  place  under  the 
direction  of  an  agent  of  the  executive  officers.  This  agent  shall  not  be  a  person 
in  direct  authority  over  the  representatives  of  the  workmen. 

Article  133. 

• 

The  executive  regulations  necessary  for  the  enforcement  of  the  provisions 
of  articles  128  to  132,  shall  be  issued  for  the  army  administrations  by  the  highest 
military  administrative  authority  of  the  contingent  concerned,  for  the  other 
imperial  administrations,  by  the  imperial  chancellor,  and  for  the  state  administra- 
tions by  the  central   state  authority. 


VIII.    Final  Provisions  and  Penalties. 

Mine  owners'  accident  associations. 

Article  134. 

Paragraph  1.  Heads  of  establishments,  who  belong  to  federations  of  miners' 
provident  funds,  established  by  state  laws,  may,  on  application  of  the  boards  of 
directors  of  the  latter,  be  united  by  the  federal  council,  with  the  mine  owners* 
accident  associations. 
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Par.  2.  The  mine  owners'  accident  associations  may  prescribe  in  their  con- 
stitution : 

(a)  that  the  amount  of  compensation  to  be  borne  by  the  sections  in  the 
districts  in  which  the  accidents  have  occurred  may  be  even  more  than  75  per  cent 
of  the  total  amount; 

(b)  that  the  functions  of  the  workmen's  representatives  designated  in  ar- 
ticles 113  to  115  shall  be  transferred  to  the  elders  of  the  miners'  provident  funds; 

(c)  that  the  elders  of  the  miners'  provident  funds  shall  be  voting  members 
of  the  board  of  directors  of  the  mine  owners'  accident  association,  or,  if  the  latter 
is  divided  into  sections,  of  the  board  of  directors  of  these  sections; 

(rf)  that  the  payment  of  compensation  shall  be  made  through  the  miners' 
provident   funds   (article  97). 

Liability  of  heads  and  officials  of  establishments. 

Article  135. 

Paragraph  1.  Th0  persons  insured  under  this  law  and  their  survivors 
designated  in  articles  16  to  19,  even  if  they  have  no  claim  to  pension,  may  claim 
indemnity  for  damages  resulting  from  an  accident  against  the  employer,  his  fully 
authorized  agents,  or  his  representative,  or  against  the  overseer  of  the  establish- 
ment or  of  the  workmen,  only  when  it  has  been  determined  by  penal  sentence  that 
the  person  a.eainst  whom  the  claim  has  been  made  has  intentionally  caused  the 
accident. 

Par.  2.  In  such  case  the  claim  shall  be  limited  to  that  amount  by  which 
the  compensation  due  the  persons  under  other  existing  law  exceeds  that  to  which 
they  have  a  claim  under  the  present  law. 

Par.  3.  In  considering  such  a  claim,  the  regular  court  shall  l)c  hound  by 
the  decision  rendered  according  to  the  provisions  of  this  law  as  to  whether  an 
accident  has  occurred  which  gives  a  claim  to  compensation  under  tlie  accidert 
insurance  system,  and  to  what  extent  such  compensation  is  to  be  rendered. 

Article  136. 

Paragraph  1.  Employers,  agents  or  representatives,  or  overseers  of  estab- 
lishments or  of  workmen,  who  have  been  proved  by  penal  sentence  to  have  caused 
the  accident,  either  intentionally  or  through  negligence  with  omission  of  that 
degree  of  caution  which  is  especially  required  of  them  by  virtue  of  their  office, 
calling,  or  occupation,  or  liable  for  all  the  expenses  which  shall  have  been  incurred 
by  communes,  poor  relief  organizations,  sick  funds,  or  other  funds  (article  25, 
paragraph  1)  on  account  of  the  accident  and  in  compliance  with  the  provisions 
of  this  law  and  of  the  sick  insurance  law.  The  same  persons  are  liable  to  the 
association  for  its  outlay,  even  without  the  specified  proof  by  penal  sentence.  If 
the  accident  has  been  caused  by  negligence  with  omission  of  that  degree  of  caution 
which  is  especially  required  of  the  persons  in  question  by  virtue  of  their  office, 
calling,  or  occupation,  the  general  meeting  of  the  accident  association  is  authorized 
to  refrain  from  prosecuting  its  claim.  The  constitution  may  transfer  this  au- 
thority to  the  board  of  directors. 

Par.  2.  The  same  liability  attaches  to  a  joint-stock  company,  guild,  or 
registered  association  for  accidents  caused  by  a  member  of  its  board  of  directors 
and  to  a  commercial  firm,  guild,  or  registered  association  for  accidents  caused  by 
one  of  the  liquidators. 

Par.  3.    Instead  of  a  pension  its  capital  value  may  be  demanded  in  these  cases. 
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Article  137. 

Paragraph  1.  If  the  board  of  directors  wishes  to  assert  its  claim  accordinir 
to  article  13G,  paragraph  1  (3),  it  shall  send  a  written  notice  to  this  effect  to  the 
person  who  is  to  pay  the  indemnity.  The  latter  may  appeal  against  the  dedsio!» 
to  the  general  meeting  of  the  association. 

Par.  2.  The  action  may  not  be  brought  before  the  expiration  of  a  montlr 
after  the  sending  of  this  notice  and  only  then  if,  within  this  period,  no  appeal  has 
been  made  from  the  decision  by  the  person  who  must  pay  the  indemnity.  If  such 
an  appeal  is  made,  the  decision  of  the  general  meeting  of  the  association  is  to  be 
awaited. 

•    Articxe  138. 

Paragraph  1.  The  claim  (art.  136,  par.  1  (1)),  is  outlawed  in  18  montbs^ 
from  the  day  on  which  the  penal  sentence  went  into  force;  in  other  cases,  in  two 
years  after  the  accident.  The  appeal  to  the  general  meeting* of  the  association 
(art.  137,  par.  1)  acts  as  a  stay  to  the  time  limitation. 

Par.  2.    The  provisions  of  article  135,  paragraph  3,  arc  applicable. 

Article  139. 

The  claims  designated  in  articles  135  and  136  may  be  made  even  without  the- 
prescribed  proof  by  penal  sentence,  if  the  lack  of  this  proof  is  due  to  the  death  of 
the  person  concerned  or  his  absence  or  to  any  other  cause  resident  in  his  person. 


Liability  of  third  parties. 

Article  140. 

The  liability  of  third  parties  not  designated  in  articles  135  and  136  is  deter- 
mined by  other  legal  provisions.  Such  legal  claims  to  indemnity  for  damages  o» 
account  of  an  accident  as  persons  entitled  to  compensation  under  this  law  may 
have  against  third  parties  are  transferred  to  the  accident  association  to  the  extent 
of  its  obligation  under  this  law. 


Prohibition  of  agreements  limiting  the  application  of  this  law. 

Article  141. 

Paragraph  1.  Accident  associations  as  well  as  employers  and  their  repre- 
sentatives are  prohibited  from  resorting  to  agreements  or  shop  rules  for  the  pur- 
pose of  wholly  or  partly  preventing,  to  the  disadvantage  of  the  persons  insure^ 
the  application  of  the  provisions  of  this  law  and  from  interfering  with  the  accept- 
ance or  exercise  by  insured  persons  of  honorary  offices  to  which  they  arc  chosen 
accordinj?  to  the  provisions  of  this  law.  Agreements  made  in  violation  of  this 
prohibition    are  null   and   void. 

Par.  2.  Employers  or  their  representatives  who  violate  the  preceding  pro- 
vision shall  be  subject  to  fines  of  not  more  than  300  M.  ($71.40)  or  by  imprison- 
ment,  unless   they   are   subject  to   more   severe   penalty  according  to  other  legal 

provisions. 

Par.  3.  The  same  penalty  shall  be  imposed  upon  employers  or  their  repre- 
sentatives who  shall  deduct  accident  insurance  contributions  from  the  wages  of 
insured   persons  or  knowingly  cause   such  deductions  to  be  made. 
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Interference  with  the  exercise  of  duties  by  workmen. 

Article  142. 

Representatives  of  the  workmen  (articles  113  to  115)  and  members  of  the 
courts  of  arbitration  chosen  from  among  insured  persons  (law  concerning  the 
amendment  to  the  accident  insurance  law,  articles  4,  5,  and  7)  whenever  called 
upon  to  discharge  their  duties,  shall  inform  the  employer  of  the  fact.  The 
absence  from  their  work  for  the  time  while  they  are  prevented  from  working 
thrfiiigh  the  performance  of  these  duties  does  not  permit  the  employer  to  dis- 
charge them  before  the  expiration  of  the  time  for  which  they  were  engaged. 

Previous  insurance   contracts. 

Article  143. 

If  owners  of  establishments  first  subjected  to  insurance  by  the  provisions  of 
article  11,  paragraph  1  (subsections  1,  2,  5,  and  7),  and  of  article  2,  paragraph  2, 
or  persons  employed  in  these  establishments  have  made  contracts  with  insurance 
institutions  for  insurance  against  the  results  of  the  accidents  designate^ci  in  this 
law,  before  this  law  goes  into  effect,  then  the  rights  and  obligations  resulting 
from  such  contracts  are  transferred  from  the  time  when  accident  insurance  has 
gone  or  goes  into  effect  for  the  establishment  in  question,  to  the  accident  associa- 
tion to  which  the  establishment  belongs,  if  the  holder  of  the  policy  makes  applica- 
tion to  the  board  of  directors  of  the  association  to  this  effect.  The  payments  to 
which  the  association  thus  becomes  liable  are  met  by  assessments  on  the  mem- 
bers  (articles  29,  32  and  49). 

Legal  aid. 
Article  144. 

Paragraph  1.  The  public  authorities  are  required  to  comply  with  the  re- 
quests made  of  them  in  connection  with  the  execution  of  the  law  by  the  imperial 
insurance  office,  the  state  insurance  offices,  the  courts  of  arbitration,  and  other 
public  authorities,  or  by  the  boards  of  directors  of  the  associations  and  sections, 
and  also  voluntarily  to  supply  the  ofticials  of  the  accident  associations  with  what- 
ever information  may  be  of  importance  to  them  in  conducting  the  affairs  of  the 
association.  The  officials  of  the  accident  associations  are  under  the  same  obliga- 
tion to  one  another  and  to  the  authorities  and  also  to  the  officials  of  the  insur- 
ance institutions  for  invalidity  insurance  and  of  the  sick  funds.  The  authorities 
are  under  special  obligation  to  carry  out  legal  decisions  and  judgments. 

Par.  2.  The  expenses  incurred  in  the  performance  of  these  obligations  shall 
be  paid  by  the  associations  as  part  of  their  own  administration  expenses  (article 
29)  if  they  consist  of  per  diem  allowances  and  traveling  expenses,  and  of  fees 
for  witnesses  and  experts  or  other  cash  outlays. 

Exemption  from  fees  and  stamp  duties. 

Article  145. 

All  proceedings,  whether  in  courts  of  arbitration  or  in  other  courts,  not 
necessary  to  the  establishment  and  development  of  the  legal  relations  between  the 
accident  associations  on  the  one  hand  and  the  insured  persons  on  the  other,  shall 
be  free  of  all  fees  and  stamp  duties.  The  same  rule  shall  apply  to  the  certifi- 
cates of  identification  referred  to  in  article  42,  paragraph  3,  and  to  the  powers 
of  attorney  issued  by  private  individuals  to  fellow  association  members  who  are 
to  represent  them. 

10 
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Penal  provisions. 

Article  146. 

The  boards  of  directors  of  associations  shall  be  authorized  to  impose  fines 
of  not  more  than  500  M.   ($119)  on  heads  of  establishments: 

1.  If  the  declarations  of  workmen  as  to  wages  turned  in  by  them,  accord- 
ing to  the  provisions  of  the  law  and  constitution,  or  the  declarations  made  to 
the  competent  agents  of  the  associations,  in  connection  with  the  assignment  of 
the  establishment  to  a  place  in  the  classification  of  risks,  contain  statements  the 
inaccuracy  of  which  was  known  to  them  or  might  have  been  avoided  by  reason- 
able care. 

2.  If  in  the  announcements  made  by  them,  in  accordance  with  article  56,  a 
later  day  was  given  as  the  time  the  establishment  was  opened,  or  when  it  be- 
came subject  to  insurance,  than  the  day  on  which  the  opening  really  took  place 
or  the  obligation  of  insurance  began,  provided  that  the  inaccuracy  of  the  state- 
ment was  known  to  them  or  might  have  been  avoided  with  reasonable  care. 

Article  147. 

Paragraph  1.  Heads  of  establishments  who  have  not  promptly  discharged 
the  obligation  to  declare  their  establishments  and  changes  in  the  latter  (articles 
35,  56,  61  and  62),  to  keep  and  preserve  the  lists  of  wages  (wage  books),  and  to 
turn  in  declarations  of  workmen  and  wages  (articles  74  and  99),  or  to  fulfill  the 
provisions  of  the  constitution  concerning  the  closings  of  an  establishment  and 
the  changing  of  owners  (article  37,  (7)),  may  be  fined  not  to  exceed  300  M. 
($71.40)   by  the  board  of  directors  of  the  association. 

Par.  2.  If  the  report  of  an  accident  is  not  promptly  made  in  accordance 
with  article  63,  the  same  penalty  may  be  imposed  on  the  person  whose  duty  it 
was  to  make  the  report. 

Article  148. 

The  penalty  provisions  of  articles  146  and  147  shall  also  apply  to  legal  rep- 
resentatives of  employers  civilly  incompetent,  and  to  the  members  of  the  board 
of  directors  of  a  joint  stock  company,  guild,  or  registered  association  and  also 
against  the   liquidators  of  a  firm,  guild,  or  registered  association. 

Article  149. 

Against  the  imposition  of  penalties  by  the  board  of  directors  of  the  accident 
association,  appeal  may  be  made  within  two  weeks  after  notice  is  given.  The 
appeal  shall  be  decided,  under  reservation  of  the  provisions  of  articles  116  and 
124  (paragraph  3),  by  such  officials  as  are  designated  by  the  competent  central 
state  anthorities   of   the   place   where   tlic   establishment  is   located. 

Article  150. 

Paragraph  1.  The  members  of  the  boards  of  directors  of  the  associations, 
their  technical  inspectors  and  accountants  (articles  119  and  120),  and  the  experts 
appointed  according  to  article  120,  and  also  the  members  of  the  courts  of  arbi- 
tration (article  9  of  the  law  concerning  the  amendment  of  the  accident  insurance 
laws)  who  disclose,  without  authority,  business  secrets  learned  while  perform- 
ing their  official  duties,  shall  be  punished  by  fines  of  not  more  than  1,500  M, 
($357)   or  by  imprisonment  of  not  more  than  three  months. 

Par.  2.  Prosecution  under  this  article  shall  be  instituted  only  on  application 
of  the  employer. 
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Article  151. 

Paragraph  1.  If  the  persons  designated  in  article  150  intentionally  disclose, 
to  the  disadvantage  of  the  employer,  business  secrets  learned  while  performing 
their  official  duties  or  who  copy  any  arrangement  or  method  of  operation  within 
the  establishment,  kept  secret  and  by  them  learned  while  performing  their  official 
duties,  provided  that  these  are  trade  secrets,  they  shall  be  punished  by  imprison- 
ment, in  addition  to  which  they  may  be  sentenced  to  the  loss  of  their  civil  rights. 

Par.  2.  If  they  commit  these  acts  for  their  own  material  advantage,  or 
that  of  another  person,  they  may  in  addition  to  the  imprisonment,  be  lined  not 
more  than  3,000  M.   [$714]. 

Competent  state  authorities. 
Article  152. 

Paragraph  1.  The  central  authorities  of  the  federated  states  shall  decide 
by  what  state  or  communal  authorities  shall  be  assumed  the  executive  duties  as- 
signed in  this  law  to  the  higher  administrative  authorities,  the  lower  adminis- 
trative authorities  or  the  local  police  authorities. 

Paragraph  2.  The  orders  issued  in  accordance  with  this  provision  shall 
be  published  in  the  Reichsanzeiger. 

Par.  3.  The  higher  administrative  authorities  may  designate  particular 
communal  authorities  as  lower  administrative  authorities  in  the  sense  of  article 
70  and  intrust  them  with  the  duties  there  prescribed. 

The  execution   of  penal  provisions. 

Article  153. 

Fines  which  are  imposed  in  accordance  with  this  law,  except  such  as  are 
decreed  by  the  courts,  shall  be  collected  in  the  same  way  as  communal  taxes. 

Article  154. 

Paragraph  1.  The  fines  designated  in  article  112,  paragraph  1  (2),  shall 
be  paid  to  that  sick  fund  to  which  the  person  required  to  pay  them  belonged 
at  the  time  of  committing  the  offense  or,-  if  he  belongs  to  no  sick  fund,  to  the 
communal  sickness  insurance  of  the  place  where  he  is  employed.  The  same 
rule  shall  apply  to  the  fines  which  are  imposed  in  accordance  with  the  pro- 
visions of  article  133. 

Par  2.  All  other  fines  imposed  in  accordance  with  this  law  shall  go  to 
the  funds  of  the  accident  association,  unless  they  are  otherwise  assigned  by  the 
courts. 

Notices. 
Article  155. 

Paragraph  1.  Notices  specifying  time  limits  may  be  sent  by  registered 
mail.  For  two  years  after  their  issuance  the  receipts  of  postal  delivery  shall 
establish  the  assumption  that  notice  has  been  delivered  within  the  time  limit 
prescribed. 

Par.  2.  Persons  not  residing  in  this  country  may  be  required  by  the  au- 
thorities and  association  officials  who  send  the  notices  to  appoint  some  person 
with  full  authority  to  receive  them. 
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Par.  3.  If  the  whereabouts  of  a  person  to  whom  a  notice  is  to  be  sent 
has  not  been  ascertained,  or  if  the  requirement  made  according  to  paragraph 
2  is  not  complied  with  within  the  prescribed  interval,  notice  may  be  given  by 
posting  it  for  one  week  at  the  place  of  business  of  the  authorities  giving  the 
notice,  or  at  the  accident  association  offices. 


PRESENT   FORM   OF  THE  EMPLOYERS'   LIABILITY  ACT   OF   1871. (a) 

Article  1.  When  a  person  is  killed,  or  sustains  bodily  injuries  through  the 
operation  of  a  railroad,  the  administration  of  the  latter  is  responsible  for  the 
damages  caused  thereby,  unless  it  can  prove  that  the  accident  was  caused  by  act 
of  God   (vis  major),  or  through  the  fault  of  the  person  killed  or  injured. 

Art.  2.  Whoever  conducts  a  mine,  quarry,  pit  or  factory  is  responsible 
for  the  damages  arising  whenever  his  duly  authorized  agent  or  representative, 
or  person  employed  to  conduct  or  supervise  the  establishment  or  the  workmen, 
causes  through  his  fault  in  carrying  out  the  operations  of  the  business,  the  death 
or  the  bodily  injury  of  any  person. 

Art.  3.  In  case  of  death  the  indemnity  is  to  consist  of  restitution  of  the 
expenses  of  medical  treatment,  as  well  as  of  the  loss  of  property  sustained  by 
the  deceased  because  his  earning  capacity  was  destroyed  or  diminished,  or  his 
needs  were  increased,  during  the  period  of  his  disability.  The  person  liable  for 
indemnity  must  also  reimburse  the  expenses  of  burial  to  the  one  on  whom  rested 
the  obligatioii  of  paying  these  expenses. 

If  at  the  time  of  the  injury,  the  deceased  stood  in  a  relation  to  a  third 
party  by  virtue  of  which  he  was  or  could  have  become,  legally  responsible  for 
the  maintenance  of  this  party,  and  if  as  a  result  of  the  death,  the  said  third  party 
is  deprived  of  his  right  to  maintenance,  then  the  person  liable  must  provide  in- 
demnity to  the  third  party  in  so  far  as  the  deceased  would  have  been  so  obligated 
to  provide  maintenance  during  the  probable  duration  of  his  life.  The  liability  for 
indemnity  is  also  incurred  if  at  the  time  of  th.e  injury,  the  third  party  was  con- 
ceived, but  not  yet  born. 

Art.  3a.  In  case  of  bodily  injury,  the  indemnity  (articles  1  and  2)  is  to 
consist  of  restitution  of  the  expenses  of  medical  treatment  as  well  as  of  the 
loss  of  property  which  the  injured  person  sustained  because  of  the  injury 
through  the  temporary  or  permanent  loss  or  reduction  of  his  earning  power, 
or  through  the   increase  in  his  needs. 

Art.  4.  If  the  person  killed  or  injured  was  insured  against  accident  and 
if  the  employer  participated  in  the  payment  of  the  premiums  or  other  charges 
of  such  insurance  in  an  insurance  company,  miners*  provident  fund,  relief  fund, 
sick  fund  or  other  fund,  then  the  amounts  received  from  such  insurance  are  to 
be  deducted  from  the  compensation  which  the  employer  must  furnish;  provided, 
that  the  share  of  the  premiums,  etc.,  paid  by  the  employer  is  not  less  than  one- 
third  of  the  total. 

Art.  5.  The  employers  designated  in  articles  1  and  2  are  not  permitted 
to  make  contracts  (by  means  of  shop  regulations  or  special  agreements)  whereby 
the  provisions  contained  in  articles  1  to  3a  are  nullified  or  limited  to  their  ad- 
vantage. 

Provisions  of  contracts  in  conflict  with  this  regulation  have  no  legal  force. 

Art.  6.  (Article  6  was  repealed  by  the  law  on  procedure  in  civil  cases  of 
January  30,  1877.  In  its  place  are  substituted  articles  286  and  287  of  the  regu- 
lations on  procedure  in  civil  cases  as  published  on  May  20,  1898). 


a  Reichs-Gesetzblatt,  1871,  p.  207;  1896,  p.  616. 
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Art.  7.  The  indemnity  on  account  of  loss  or  reduction  of  earning  power 
and  on  account  of  the  increased  needs  of  the  injured  person,  as  ^ell  as  the  in- 
demnity to  be  paid  a  third  party  in  accordance  with  article  3,  paragraph  2,  is 
in  the  future  to  be  paid  in  the  form  of  a  money  pension. 

The  regulations  of  article  843,  paragraphs  2  to  4,  of  the  Civil  Code,  and  of 
article  708  (6)  of  the  rules  on  procedure  in  civil  cases  are  here  applicable.  The 
same  is  true  in  regard  to  the  money  pension  to  be  paid  to  the  injured  person 
under  the  regulations  of  article  850,  paragraph  3,  and  to  the  money  pension  to 
be  paid  to  third  parties  under  the  regulations  of  article  850,  paragraph  1  (2), 
of  the  rules  of  procedure  in  civil  cases. 

If  the  judgment  of  the  court  requires  an  indemnity  to  be  paid  and  the  per- 
son liable  is  not  required  to  furnish  bond,  the  person  awarded  the  pension  may 
demand  such  bond  if  the  financial  condition  of  the  person  liable  appreciably 
deteriorates;  in  case  a  bond  has  been  required  the  injured  person  may  also  de- 
mand an  increase  in  the  bond  under  the  same  conditions. 

Art.  8.  The  right  to  indemnity  (articles  1  to  3a)  expires  in  two  years  after 
the  date  of  the  accident;  in  the  cases  where  a  deceased  person  was  responsible 
for  the  maintenance  of  a  third  party  (article  3,  paragraph  2)  the  right  to  indem- 
nity expires  in  two  years  after  the  date  of  death.  In  other  respects,  the  regu- 
lations of  the  Civil  Code  on  limitations  are  applicable. 

Art.  9.  Except  in  the  cases  provided  for  in  the  present  law,  no  change  is 
made  in  the  legal  regulations  according  to  which  the  proprietor  of  an  estab- 
lishment mentioned  in  articles  1  and  2,  or  another  person  is  liable,  especially  in 
cases  where  he  is  at  fault,  for  damages  arising  from  death  or  bodily  injury  to 
a  person,  in  the  operation  of  the  establishment. 

Art.  10.  The  provisions  of  the  law  of  June  12,  1869,  regarding  the  creation 
of  a  supreme  court  for  commercial  cases,  as  well  as  the  amendments  thereto, 
are  hereby  extended  to  those  civil  controversies  in  which  through  a  plea  or 
counter  plea,  a  claim  is  made  on  the  basis  of  the  present  law  or  on  the  basis 
of   the  regulations  of  the  several  states  as  specified  in  article  9. 
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APPENDIX   XIII. 


The  following  guide  to  workmen's  insurance  in  Germany  by  Dr.  Zacher 
gives  an  exposition  of  the  practical  operations  of  the  German  law  of  insurance 
against  the  loss  of  wages  in  industrial  accidents  given  above,  Appendix  —  down 
to  1904. 

Hon.  Fred  C.  Schwedtman,  Secretary  of  the  National  Association  of  Manu- 
facturers, given  in  Part  II  of  this  report  and  read  at  the  Columbus  hearings  fur- 
nishes an  account  of  the  operation  and  results  of  the  working  of  the  German  law 
during  the   last   few   years. 


GUIDE  TO  WORKMEN'S  INSURANCE  OF  THE  GERMAN 

EMPIRE. 

REVISED    EDITION 

brought  up  to  date  for  the 
UNIVERSAL  EXPOSITION  AT   ST.  LOUIS. 

1904. 


Officially  compiled  by 

DR.  GEORGE  ZACHER, 

Imperial  privy  Counsellor, 
President  of  Senate  in  the  Imperial  Insurance  Department. 


Imperial  Printing  Office,  Berlin  (Germany). 


Published  by  A.  Asher  &  Co.,  in   Berlin  and  London  W.  C, 

13  Bedford  Street,  Covent  Garden. 

10th  edition. 


PRICE. 

For  the  German,  English  or  French  edition,  for  single  copies  each:  25  pfen- 
niG^s,  6  cents;  3  pence;  30  centimes.  For  50  copies  each,  20  pfennigs,  5  cents,  2J 
p.  nee.  25  centimes.    For  100  copies  each,  14  pfennigs,  4  cents,  2  pence,  20  centimes. 

The  Emi»p:kor's  Mk^sage.  The  work  of  conciliation  and  social  reform  in 
llie  German  Empire  was  initiated  by  the  Message  of  His  Majesty  the  Emperor 
William  I,  to  the  Reichstag  on  the  17th  of  November,  1881.  This  message,  as 
c(>mmunicated  by  the  Imperial  Chancellor,  Prince  Bismarck,  reads  as  follows: 

*  We  consider  it  Our  Imperial  duty  to  impress  upon  the  Reichstag  the  nec- 
essity of  furthering  the  welfare  of  the  working  people.  We  should  review  with 
increased  satisfaction  the  manifold  successes,  with  which  The  Lord  has  blessed 
Our  reic^n,  could  We  carry  with  Us  to  the  grave  the  consciousness  of  having 
given  Our  country  an  additional  and  lasting  assurance  of  internal  peace,  and 
the  conviction  that  We  have  rendered  the  needy  that  assistance  to  which  they 
are  justly  entitled.  Our  efforts  in  this  direction  arc  certain  of  the  approval 
of  all  the  federate  Governments,  and  We  confidently  rely  on  the  support  of  the 
Reichstag,    without    distinction    of    parties.    In   order   to   realize   these   views    a 
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Bill  for  the  Insurance  of  Workmen  against  industrial  accidents  will  first  of  all 
be  laid  before  you,  after  which  a  supplementary  measure  will  be  submitt<*d  provid- 
ing for  a  general  organization  or  industrial  Sick  Relief  Insurance.  But  likewise 
those  who  are  disabled  in  consequence  of  Old  Age  or  Invalidity  possess  a  well- 
founded  claim  to  a  more  ample  relief  on  the  part  of  the  State  than  they  have 
hitherto  enjoyed.  To  devise  the  fittest  ways  and  means  for  making  such  provision, 
however  difficult,  is  one  of  the  highest  obligations  of  every  community  based  on  the 
moral  foundations  of  Christianity.  A  more  intimate  connection  with  the  actual 
capability  of  the  people,  and  mode  of  turning  these  to  account  in  corporate  asso- 
ciation, under  the  patronage  and  with  the  aid  of  State,  will,  we  trust,  develop  a 
scheme  to  solve  which  the  State  alone  would  prove  unequal." 

Accordingly,  the  workingmcn,  unfitted  for  work  by  sickness,  accident,  in- 
validity or  old  age,  is  to  have  a  legal  right  to  a  due  and  just  provision,  in  order 
not  to  be  compelled  to  rely  upon  public  charity.  This  end  could  only  be  attained 
by  a  system  of  general  and  compulsory  insurance,  based  on  mutuality  and  self- 
administration,     (see  Table  A.) 

The  Sickness  Insurance  (Table  B).  The  first  of  the  social  political 
enactments  was  the  Sick  Insurance  Law  of  June  15,  18»S3,  which  regulated  the 
leform  of  sick  relief  in  its  relation  to  the  insurance  against  accidents.  For  these 
two  branches  of  insurance  supplement  each  other,  and — quite  unlike  mere  poor- 
law  relief,  which  aims  only  at  upholding  the  existence  of  the  individual  —  arc 
designed  to  provide  relief  to  in  case  of  sickness  or  accident,  and  to  compensate 
for  lost  wages  during  the  time  of  disability  to  work.  On  the  principles  of  pre- 
vious legislation,  which  trusted  chiefly  to  the  good  will  of  interested  parties, 
barely  one-half  of  those  who  needed  it,  were  in  a  position  to  profit  by  this  aid 
and   relief. 

Extent  of  the  Insurance.  This  state  of  things  necessarily  led  to  the  intro- 
duction of  compulsory  insurance,  which  in  the  first  place  was  by  law»  made  oblig- 
atory to  all  workmen  employed  in  mines,  quarries,  factories  or  other  industrial 
concerns  and  to  managing  officials  (with  yearly  salaries  up  to  2,000  marks,  whose 
circumstances  therefore  are  nearly  alike)  in  so  far  as  such  obligation  might  be 
found  generally  necessary  and  practicable.  In  the  second  place  it  was  per- 
mitted to  establish  a  statutory  obligation  of  insurance  on  the  part  of  the  parish 
(township)  *f or  those  groups  of  trades  and  callings  —  such  as  so-called  home 
industries  (small  masters  and  mechanics  working  at  home),  and  agricultural 
laborers  —  where  the  above-mentioned  necessity  is  entirely  dependent  on  local 
circumstances. 

The  foundation  and  first  condition  of  compulsory  insurance  is  dependency  on 
an  emploj'cr,  so.  that  persons  carrying  on  a  business  of  their  own  are  generally 
exempted.  But  the  law  concedes  to  all  exempted  workmen  and  ofncials,  as  well  as 
to   servants,  the  right  to   participate  voluntarily  in  the  benefits  of  the   insurance. 

The  supplemental  measure  of  April  10,  1802  (taking  effect  on  January  1, 
1903),  designed  to  bring  the  sick  insurance  law  into  harmony  with  tlie  other 
insurance  laws  (against  accident,  invalidity  and  old  a^e),  which  in  the  meantime 
had  received  the  sanction  of  the  government,  has  widened  still  fartlicr  the  range 
of  insured  persons.  Thus,  persons  engaged  in  commercial  firms,  in  the  offices 
of  attorneys,  notaries,  bailiff",  sick-cluhs,  trade  associations  and  insurance  institu- 
tions are  made  liable  to  the  legal,  and  agricultural  officials  to  the  statutory  obliga- 
tion of  insurance.  All  those  exempted,  however,  whose  yearly  earnings  do  not 
exceed  2,000  marks,  may  obtain  the  statutory  privilege  of  insurance. 

As  regards  the  mode  of  carrying  out  the  insurance,  the  fundamental  aim 
and  object  of  the  law  is  mutual  insurance  based  on  self-administrati(Mi.  The 
insured  are  grouped  in  corporate  associations  whose  members  belong  to  the  same 
trade  or  caHing,  where  the  risk  of  sickness  is  about  alike.  Such  organization 
greatly  facilitates  self-administration,  and  while  it  exercises  a  healthy  and  moral 
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influence  on  the  members  in  their  intercourse  with  one  another,  it  makes  "simu- 
lation" (maligning)  more  difficult  and  the  indispensable  control  easier  and  more 
effectual. 

Quite  contrary  to  the  insurance  against  accidents,  the  sick  insurance  is  re- 
stricted to  local  organization,  since  here  cases  of  less  importance  are  continually 
occurring,  in  which  relief,  to  be  efficacious,  must  be  prompt 

In  consequence  of  this,  the  law,  without  interfering  with  existing  institu- 
tions, has  authorized  beside  the  voluntary  sick  clubs,  which  every  one  is  at  liberty 
to  join,  the  formation  of  the  following  obligatory  sick  associations: 

1.  The  local  sick  clubs,  established  by  parishes  (townships)  for  branches 
of  trade  within  their  limits; 

2.  The  industrial  (factory)  sick  clubs  erected  by  proprietors  of  large  fac- 
tories. 

0.  The  builders'  sick  clubs,  which  contractors  of  building  are  bound  to 
establish ; 

4.  The  Guilds'  sick  clubs,  founded  according  to  the  National  German  Trades 
Rcp:ulation   law; 

5.  The  miners*  sick  clubs  formed  in  accordance  with  the  mining  laws  of 
the  several  states  of  Germany;   at  last. 

The  subsidiary  parish  (township)  sick  insurance,  which  strictly  speaking  is 
not  a  sick  association,  but  a  local  institution  comprehending  all  those  who  are 
liable  to  insurance,  but  who  belong  neither  to  a  voluntary  nor  to  an  obligatory 
sick  association. 

Between  these  organized  associations,  the  right  of  changing  one's  membcr- 
sliip  in  case  of  removal  is  recognized,  i.  e.,  persons  newly  admitted  have  neither 
to  wait  a  certain  time  until  they  can  obtain  the  benefits  warranted  by  the  law, 
i?or  to  pay  an  entrance  fee.  As  the  Guilds  and  the  miners*  sick  clubs  are  acces- 
sible only  to  certain  callings;  as  the  builders'  sick  clubs  are  available  only  for 
workmen  in  temporary  employment,  and  as  the  independent  sick  relief  clubs  rest 
on  the  voluntary  principle,  it  follows  that  the  law  has  its  main  bearing  upon 
the  local  and  the  industrial  (factory)  sick  clubs,  which  embrace  the  majority  of  all 
the  associations,   and    persons  insured. 

The  great  purpose  of  the  insurance  is  to  secure  to  the  insured  an  ever  certain 
and  sufficient  relief,  in  case  of  sickness,  during  at  least  26  weeks,  (since  Januaiy 
1,  1904,  formerly  13  weeks,  novel  of  May  25,  1903.) 

The  minimum  relief  to  which  all  the  insured  have  a  legal  claim  (sec  Table 
B,  III),  includes: 

1.  Free  medical  attendance  and  medicines  from  the  beginning  of  the  ill- 
ness, likewise  spectacles,  trusses,  bandages,  etc. 

2.  In  case  of  incapacity  for  work,  from  the  third  day  of  the  illness,  for 
every  working  day  a  sick  pay,  amounting  to  one-half  the  daily  wages  on  which 
the  contributions  have  been  based. 

Or,  in  special  cases:  Free  admittance  to  a  hospital,  together  with  half  the 
sick  pay  for  the  families. 

Besides  this  assistance  the  obligatory  insurance  grants: 

3.  Burial  money  amounting  to  twenty  times  the  average  daily  wages,  and 

4.  Sick  relief  to  women  during  six  weeks  after  confinement. 

The  money  value  of  this  assistance  is  considered  equal  to  the  average  daily 
wages  upon  which  the  calculation  is  based.  The  law,  however,  allows  the  double 
insurance  of  sick  pay  up  to  the  full  amount  of  the  average  daily  earnings  of 
the  insured.  It  also  authorized  the  sick  clubs  to  extend  the  assistance  given 
even  to  relief  for  an  entire  year  (instead  of  26  weeks),  and  for  women  to  12 
(instead  of  6)  weeks  after  confinement.  The  daily  sick  pay  may  be  raised  from 
50  to  75  per  cent,  and  the  burial  money  from  20  to  40  times  the  average  daily 
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wage.  Sick  allowances  may  also  be  paid  for  the  first  three  days  of  the  illness, 
as  well  as  for  Sundays  and  holidays;  and  finally  the  relief  may  be  extended 
even  to  the  other  members  of  the  family  and  to  convalescents. 

The  contributions  of  the  insured  are  limited  by  the  law  (independent  clubs  not 
included)  in  the  Parish  Sick  Insurance  to  }  per  cent  of  the  usual  local  daily 
wages  of  common  laborers,  and  for  the  rest  they  must  not  exceed  }  per  cent 
of  the  average  daily  wages  of  that  class  of  workmen  for  whom  the  club  has 
been  formed. 

The  law  binds  the  employers,  when  depositing  the  contributions  of  their 
workmen,  to  pay  themselves  a  sum  equal  to  one-half  the  contributions  of  the 
employes,  so  that  two-thirds  of  the  whole  are  furnished  by  the  workmen,  so  that 
one-third  of  the  whole  are  furnished  by  the  employers. 

The  costs  of  management,  which  latter,  conformably  to  the  principles  of 
self-administration,  is  mainly  placed  in  the  hands  of  the  workmen,  aided  by 
the  co-operation  of  the  contributing  employers,  imder  the  supervision  of  the 
authorities,  are  paid  by  each  club  for  itself.  In  the  parish  insurance  they  fall 
<^n  the  parish  (township),  and  in  the  industrial  and  building  sick  clubs  they 
are  borne  by  the  employers. 

The  further  extensions  of  the  German  National  Sick  Insurance  to  agricul- 
tural laborers  and  to  servants  is  not  yet  realized,  but  even  now  there  are  insured 
nver  JO  millions  of  persons  and  about  200  millions  of  marks  annually  are  ex- 
pended in  Germany  for  sick  relief  alone  (see  Table  B,  I-III,  and  the  Summary, 
p.  33). 

Thk  Accident  Insurance  (Table  C.)  As  with  sickness,  so  in  the  case  of 
industrial  accidents  the  previous  legislation  proved  inadequate  to  secure  an  in- 
denjniiy  to  the  workmen.  The  common  law  granted  no  compensation  in  the 
frequent  cases  where  persons  were  killed  or  wounded  either  by  chance  or  through 
their  own  imprudence.  If  a  man  suffered  by  the  malice  or  carelessness  of  an- 
other person,  only  the  immediate  author  of  the  disaster  —  usually  a  fellow  work- 
man or  an  overseer  —  could  be  called  to  account,  but  not  the  employer.  Thus 
the  sufferer  or  his  survivors  could  rarely  obtain  a  fair  compensation,  for  even 
when  a  law-court  decided  in  their  favor,  they  generally  had  to  go  away  with 
empty  hands,  in  consequence  of  the  poverty  of  the  responsible  party.  Scarcely 
one-tenth  of  all  accidents  were  properly  compensated. 

These  evils  led  to  the  Liability  Law  of  June  7,  1871,  which  imposed  on  the 
employer  a  personal  responsibility  for  accidents  occurring  in  his  business,  and 
particularly   for  the  negligence  of  his   managers. 

Under  this  law  the  employer  is  bound  to  compensate  fully  the  loss  arising 
from  the  death  or  bodily  injury  of  a  person  in  the  following  cases: 

1.  In  railway  accident,  when  he  (the  employer)  cannot  show  that  the  in- 
jured suffered  by  his  own  fault,  or  by  circumstances  beyond  the  employer's 
control. 

2.  In  othef  cases  (such  as  may  happen  in  mines,  quarries,  excavations,  or 
in  factories)  when  the  injured,  or  his  part,  can  show  that  either  the  employer 
or  his  officials  were  in  fault. 

Although  this  law  was  a  step  in  the  right  direction,  it  had  not  the  desired 
effect.  The  heavy  burden  of  proof  laid  on  the  party  seeking  redress  almost 
frustrated  the  beneficent  intentions  of  the  measure.  The  inability  of  the  re- 
sponsible parties  to  pay  an  indemnity  often  compelled  the  applicant  to  fall  back 
upon  public  charity,  and  the  increasing  number  of  lawsuits  seriously  embittered 
the  relations  between  employers  and  employes.  Finally,  the  limitation  of  re- 
sponsibility to  cases,  in  which  the  blame  rested  with  employers  or  managers,  left 
uncovered   not  only   cases   originating   from   personal    fault   or   neglect,   but   like- 
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wise  that  large  class  of  injuries  caused  by  inevitable  risks  or  similar  cases  (see 
p.  13). 

This  experience  corroborated  the  conviction  expressed  in  the  Emperor's 
Message  of  the  17th  of  November,  1881,  that  it  is  the  imperative  duty  of  the 
Christian  State,  by  means  of  positive  enactment  to  care  for  the  helpless  element 
of  the  population  and  to  secure  to  them,  when  partially  or  totally  disabled  in 
the  pursuit  of  their  calling,  vsuch  a  provision  as  will  protect  them  from  being 
thrown  upon  public  charity.  For  this  reason  the  principle  of  redress  by  private 
litigation  must  be  abandoned  in  favor  of  an  insurance  based,  like  the  sick  relief 
insurance,  on  public  law,  binding  employers  to  care  for  the  employes  or  their 
families  in  case  of  accidents :  for,  as  such  casualities  are  necessarily  incident  to 
the  undertaking,  the  compensation  for  injuries  must  be  regarded  as  a  part  of  the 
cost  of  production.  Considering  the  serious  difficulties  to  be  surmounted,  with  no 
precedents  to  be  guided  by,  legislation  could  advance  only  step  by  step. 

Accordingly  the    following   accident   insurance   laws   were  passed : 

1.  The  so-called  "fundamental  law"  of  July  6,  1884,  for  the  Industry  (the 
trades  formerly  subject  to  the  Liability  Law,  the  handicrafts  using  machines  and 
some  under-ground  building). 

2.  The  "extension  law''  for  the  great  Transport  Trades  (on  land  and 
water),  within  the  country,  including  the  administration  of  the  post,  the  telegraph, 
the  railway,  the  army  and  the  navy. 

3.  The   "agricultural   law''   of   May   5,   188(3,    for   Agriculture   and    Forestry. 

4.  The  "building  law"  of  July  11,   1887,  for  Navigation. 

These  laws  —  except  the  "extension .  law"  —  represented  each  for  itself  a 
special  legislation  adapted  to  its  peculiar  province  of  insurance  (industry,  agri- 
culture, building,  navigation). 

For  the  same  reasons  as  formerly  in  the  sickness  and  invalidity  insurance 
(see  p.  5/21)  a  revision  of  the  accident  insurance  followed  in  1900.  Thus,  certain 
rules  for  organization  (partly  common  to  both  the  accident  and  the  invalidity 
insurance)  were  combined  on  a  special  (principal)  law  and  the  extension  law 
was  merged  into  the  fundamental  law,  but  the  fusion  of  all  the  single  laws  into 
one  General  Act  was  abandoned  as  unpractical.  Accident  insurance  as  revised 
(since  October  1.  1900)  therefore  comprises,  besides  the  above  mentioned  prin- 
cipal law  of  June  30,  1900,  the  following  separate  laws  for:  1,  Industry;  2, 
Agriculture  and  Forestry;  3,  Building;  4,  Navigation.  Special  laws  have  been 
issued  for  the  acciilcnt  insurance  of  prisoners  (law  of  June  31,  1900)  as  well 
as  officials  and  soldiers    (law  of  June  18,   1901). 

The  accident  insurance  law  for  industry  concerned  especially  the  great  in- 
dustries, including  llie  administration  of  the  post,  the  telegraph,  the  railway,  the 
army  and  tlie  navy.  The  compulsory  insurance  comprises  principally  all  work- 
men (irrespective  of  wau^cs )  and  inferior  managing  officials  (with  yearly  salaries 
up  to  :]JM)0  formerly  'i.f'co  niarks,  under  the  new  law)  in  domestic  and  other 
services    ordered   ]>y   their   masters   or   manai^ers   apart    from   their   regular  work. 

Superior  niana.uing  officials  and  employers  as  such  remain  exempt  from 
conii)u]sory  insurn:icc,  as  under  tlic  workmen's  insurance  laws,  but  the  insurance 
may  be  extcnderl.  if  necessary,  by  statute  to:  1,  small  masters  (with  yearly 
carniii.us  up  to  3,000  marks  or  with  only  two  regular  workmen)  ;  2,  home  in- 
dustrial (irrcsirc'ctivc  of  the  numl);.-r  of  tlieir  workmen)  ;  3,  superior  managing 
officials  (witli  salaries  above  3,0<»0  marks),  otherwise,  the  aforesaid  small  masters 
are  !cj;ally  entitled  to  voluntary  insurance,  winch,  by  statute,  may  be  extended 
also  to  the  employers  with  liiglicr  yearly  earnings  —  finally,  it  may  be  allowed 
by  statute,  to  insure  also  other  persons  (bolontiing  to  the  enterprise,  but  exposed 
to   its   risks). 
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The  insurance  is  carried  out  under  the  guarantee  of  the  Empire,  on  the 
mutual  system,  by  the  employers  united  in  trade  associations,  which  may  em- 
brace all  the  several  branches  of  industry  in  certain  districts  or  in  the  whole 
Empire.  The  trade,  associations  enjoy  the  privilege  of  legal  persons  and  have 
perfect  self-administration,  which  they  may  decentralize  by  forming  "Sections" 
and  by  appointing  a  "'confidential  agent."  Each  trade  association  comprises  by 
law  all  establishments  of  the  respective  branches  of  trade  within  its  district, 
accessory  works  following  regularly  the  principal  enterprise;  by  statute,  however, 
industrial  accident  insurance  may  now  be  extended  to  accessory  agricultural 
workers,  if  the  industrial  workmen  of  the  principal  enterprise  are  mainly  em- 
ployed in  them.  The  "employer"  is  held  to  be  the  person  on  whose  account 
the  enterprise  is  carried  on.  In  the  case  of  State  undertakings  special  "Execu- 
tive Boards"  replace  the  trade  associations. 

The  object  of  the  insurance  is  to  secure  compensation  for  bodily  injury  or 
for  death  arising  from  an  accident  to  the  insured  person  whilst  working  for 
his  employer,  ^unless  the  victim  himself  has  caused  the  accident  intentionally. 
The  compensation  (now  considerably  increased;  see  Table  C,  III)  includes  the 
following  normal  payment:  1.  In  case  of  bodily  injuries,  from  the  beginning 
of  the  fourteenth  week  after  the  occurrence  of  the  accident,  i.  e.,  continuation 
of  the  sickness  insurance;  free  medical  attendance  including  the  necessary  medi- 
cines and  remedies  and  a  pension  during  the  period  of  disablement  (full  pension, 
two-thirds  of  the  yearly  earnings  for  complete  disablement,  partial  pension  for 
partial  disablement)  or  else  free  hospital  treatment  until  the  cure  is  finished  and 
a  pension  for  the  family  as  in  ^he  case  of  death.  2.  In  case  of  fatal  injuries, 
a  burial  money  equal  to  the  fifteenth  part  of  the  yearly  earnings,  but  not  less 
than  fifty  marks,  and  a  pension  to  the  survivor  (widows  or  disabled  widowers 
and  children  under  fifteen  years,  also  needy  parents  and  grandparents  or  orphan 
grandchildren — from  20  up  to  60  per  cent  of  the  yearly   earnings. 

Beyond  these  normal  payments,  however,  the  accident  pensions,  in  case  of 
absolute  helplessness,  must  be  raised  up  to  the  full  yearly  earnings]  and  in  case 
•of  undeserved  non-employment,  the  partial  pension  may  be  raised  (by  the  Direct- 
ing Board)  up  to  the  full  pension;  the  trade  associations  are  also  authorized 
to  grant  still  further  voluntary  allowances  in  favor  of  the  insured.  The  yearly 
earnings  are  reckoned  generally  at  300  times  the  amount  of  the  individual  aver- 
age daily  wages  (any  amount  exceeding  1,500  —  formerly  1,200  —  marks  being 
calculated  only  at  one-half),  but  at  least  300  times  the  usual  daily  waives  of  com- 
mon laborers.  The  full  pension  is  limited  two-thirds  of  the  yearly  earnings  in 
analogy  to  the  pensions  of  most  officials,  because  the  time  of  non-employment 
inevitable  for  every  workman  and  the  relief  of  the  disabled  workmen  from  pro- 
viding for  his  working  outfit  must  be  taken  into  account,  and  also  because  all 
accidents  are  compensated,  even  those  due  to  personal  negligence    (see  p.  13). 

During  the  so-called  waiting  time,  i.  e.,  the  first  thirteen  weeks  after  the 
accident,  the  sick  clubs,  and  failing  them,  the  employers  have  to  provide  for  the 
victim,  in  which  case  the  sick  pay  must  be  raised,  at  the  employer's  expense,  from 
the  beginning  of  the  fifth  week,  to  at  least  two-thirds  of  the  wages  c<^rrespond- 
ing  to  the  sick  pay  (not  to  the  real  earnings)  of  the  insured.  Tn  the  interest 
of  an  equal  and  suitable  treatment  of  sufferers,  from  accident,  the  trade  asso- 
ciations are,  however,  legally  authorized  either  to  submit  at  their  own  cost  the 
care  of  the  injured  to  the  sick  club  beyond  the  thirteenth  week,  until  a  com- 
plete cure  is  affected,  or  they  may  themselves  undertake  the  charge  of  the  patient 
at  any  time  during  the  first  thirteen  weeks,  on  the  understanding  that  their  due 
or  outlay  of  sick-pay  shall  be  refunded  by  the  sick-club.  The  gap  formerly  oc- 
curring between  sick  benefits  and  accident  benefits  has  also  been  filled  up,  i.  e., 
the  trade  association  now  has  to  pay  the  accident   pension,   so   during  the    (for- 
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merly  now  insured)  interval  in  all  cases,  when  the  sick-pay  has  ceased  during 
the  waiting  time  (the  injured  having  recovered),  but  the  accident  pension  (for 
still  partial  disablement)   has  not  yet  become  payable. 

The  compensation  is  to  be  fixed  officially,  after  investigation  by  the  police, 
by  the  organs  of  the  trade  association  without  delay;  if  the  compensation  cannot 
be  fixed  at  once,  preliminary  provision  must  be  made  for  the  entitled  person. 
The  procedure  has  been  still  further  improved,  especially  the  co-operation  of 
the  entitled  person  and  of  the  physicians  has  been  extended  and  the  alteration 
of  current  pensions  on  account  of  "change  of  circumstance"  falls  under  pre- 
scription  in  two  years. 

Against  the  "decision"  of  the  trade  association  the  entitled  person  may  ap- 
peal within  a  month  to  an  arbitration  court  composed  of  two  representatives 
chosen  by  eitl^cr  party,  employers  and  insured,  with  a  state  official  as  chairman. 
The  arbitration  courts  are  established  according  to  the  districts  of  the  invalidity' 
insurance  institutions  and  have  been  working  since  January  1,  1901,  for  both  the 
accident  and  the  invalidity  insurance.  In  the  more  important  cases  both  parties 
are  still  allowed  to  appeal  against  the  judgment  of  the  Arbitration  Court  to  the 
"Reich-Vcrsicherungsamt"  (Imperial  Insurance  Office),  which  is  the  supreme  au- 
thority for  the  whole  organization  with  regard  to  administration  as  well  as  juris- 
diction. It  is  composed  of  "permanent"  members — a  president  appointed  for  life 
by  the  Kmperor  on  the  proposal  of  the  Bundcsrat,  and  several  superior  State 
officials  similarly  appointed  —  and  of  "temporary"  members,  namely:  Six 
delegates  of  the  Bundcsrat  and  six  representatives  of  the  employers  and  the  em- 
ployed in  c(iual  numbers  (two  for  each  group:  Industry,  Agriculture,  Navigation). 
The  directors  (at  present  one  for  each  "Section  of  administration;"  I.  Accident 
Insurance,  II.  Invalidity  insurance),  and  the  presidents  of  the  ^'Senates  of  Ap- 
peal" (at  present  twenty  for  one,  five  for  eleven)  are  appointed  by  the  Em- 
peror among  the  permanent  members.  The  awarding  Senates  are  composed  as 
follows:  In  cases  of  appeal  in  accident  matters  there  are  seven;  in  cases  of 
revision  in  invalidity  suits,  five  members  (among  whom  representatives  for  both 
the  employers  and  the  employed,  and  judiciary  assistants)  ;  but  one  more  per- 
manent and  one  more  temporary  member  (delegate  of  the  Bundesrat)  are  re- 
quired to  assist  in  invalidity  suits,  if  any  point  of  principle  is  to  be  decided 
("increased"  Senate,  of  together  seven  members).  Whenever,  in  any  fundamental 
question  of  law,  any  Senate  intends  to  deviate  from  a  former  award,  the  case 
must  be  referred  to  the  "enlarged"  Senate,  in  which  each  group  (Insurance  Of- 
fice, Bundesrat,  judges,  employers,  employed)  is  represented  by  two  members,  be- 
sides the  president  sitting  as  chairman.  The  privilege  of  the  federal  states  to 
establish  State  Insurance  Offices  for  their  districts  and  at  their  own  expense 
has  been   left  untouched. 

Cost  of  treatment  and  burial  money  must  be  paid  within  a  week  after  hav- 
ing been  fixed  and  pensions  must  be  paid  monthly  in  advance,  or  quarterly,  if 
under  sixty  marks  yearly ;  the  law,  however,  permits  longer  terms  by  agreement 
and  also  the  payment  of  lump  sums  in  lieu  of  small  partial  pensions  (under 
15  per  cent  of  the   full  pension). 

The  payments  of  compensation  are  advanced  upon  orders  of  the  Directing 
Board  of  the  Association  through  the  post-offices,  which  advances,  at  the  close  of 
the  financial  year,  have  to  be  refunded  by  the  Board.  To  cover  the  advances 
named,  the  management  expenses  and  the  additions  to  the  reserve  fund,  the 
mem!)crs  of  the  Trade  Association  are  assessed  in  such  a  way  that  only  the 
actual  expenditure  of  the  past  year,  and  not  the  capitalized  value  of  the  annuities, 
will  he  raised.  In  f>r(!er  to  facilitate  the  gradual  conversion  of  this  assessment 
system  with  increasing  contributions  into  a  system  of  capitalization  of  the  annui- 
ties   by    means    of    fixed    contributions    (see   p.    30),    a    further    increase   of   the 
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rcscr\c  funds  already  accumulated  with  a  corresi)uiKliiig  cmploynicnt  of  the 
interosi  accruing  (from  the  year  1922  forward)  has  been  provided  for.  Every 
cmplfycr  contributes  to  the  burdens  of  the  year  in  proportion  to  the  risks  to 
which  he  exposes  his  Trade  Association.  These  risks  are  determined  for  each 
separate  establishment  under  a  classified  danger  tariff  drawn  up  by  the  Trade 
.\<M  ciiition  and  in  proportion  to  the  amount  of  wages  and  salaries  paid. 

As  it  is  evident  that  both  the  trade  associations  and  their  individual  mem- 
bers have  a  strong  interest  in  diminishing  the  chances  of  accidents,  the  law  con- 
fers on  the  Trade  Associations  the  important  privilege  of  prescribing  regulation 
for  the  prevention  of  accidents;  by  such  regulations  not  only  the  employers  can 
lie  ci'T!i;>clled,  under  penalty  nf  higher  assessment,  to  adopt  the  necessary  meas- 
ures t>«r  safety,  but  also  the  workmen  may  be  forced  by  fines  to  follow  these 
^ule^.  The  now  law  has  considerably  enlarged  thi^«e  provisions,  csjiocially  it  has 
retvlcred  more  efTective  the  co-operation  of  the  workmen's  representatives,  of 
the  Association  J^ections  and  of  the  Rcichs-Versicherungsamt  for  the  adoption 
of  precautionary  regulations  and  for  their  observance  (under  the  control  of 
technical  inspectors). 

Such  accident  preventive  regulations  have  already  been  adopted  by  sixty-five 
"lit  of  sixty-six  Industrial  Trade  Associations,  but  only  by  ci^'htcen  out  of  forty- 
ei^ht  Agricultural  Trade  Associations.  The  accident  statistics  snp[)]y  a  valuable 
k'^is  for  further  improvement  of  preventive  measures.  According  to  the  Acci- 
dent Statistics  of  Industry  for  the  two  years  1887-I8!)7  and  of  Agriculture  for 
the  two  years  ISlM-lPOl  the  compensated  accidents  (the  cases  not  cleared  up 
excluded)  were  caused : 
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Industry. 


1887.        1807, 


Agriculture. 


1801.  11901. 


Of  the  emnloyers 20 .  47 

Of  the  employes 2<5.-')6 

Of  hr.th  parties j  8.01 

So  that  the  greiter  part !  55.04 

is  due  to  neglicence  of  the  parties,  and  only  the 

smaller  part    44 .  96 


17.30 
20 .  74 
10.14 
57.18 

42.82 


78.f)l  I 
24.00  I 

(?G.99 

33.01 


to  ineviiaoie  nsKs  oi  employment  and  other  cause  (compare  ".Amtliche  Nach- 
richten  des  Reichs-Versicherungsamts"  years  1800,  p.  100,  and  supplements  for  1899- 
lO'^MX  1803  p.  231  and  supplement  for  1001). 

As  regards  the  participation  of  the  insured  workmen  in  the  organization 
of  the  Trade  Associations,  they  are  neither  members  of  the  Associations  nor 
have  they  to  bear  any  of  the  corporate  burdens.  They  have,  however,  to  take 
on  themselves  a  portion  of  the  aggregate  liabilities  caused  by  accidents,  insofar  as, 
together  with  the  employers  they  contribute  to  the  sick  relief  club,  to  which,  for 
practical  reasons,  the  care  of  patients  is  left  during  the  first  thirteen  weeks  of 
illness  ("waiting  time":  about  six  and  two-thirds  per  cent  of  the  whole  burdens 
of  Sick  Insurance,  i.  e.  four  and  one-half  per  cent  to  the  charge  of  the  workmen). 
But  the  statistical  calculations  made  show  that  the  contributions  of  the  workmen 
to  the  Accident  Insurance  stay  in  an  inverse  ratio  to  the  contributions  of  the 
employers  to  the  Sickness  Insurance,  for  while  the  workmen,  on  their  part, 
bear  only  eight  per  cent  of  the  entire  burden   for  the  accidents,  the  employers 
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have  to  contribute  four  times  as  much  (thirty-three  and  one-third  per  cent) 
to  the  Sickness  Insurance.  From  these  reciprocal  relations  it  follows  as  a 
necessity,  that  the  employers  should  participate  in  the  management  of  the  Sick 
Associations,  and  that  to  the  employes  in  their  turn,  must  be  conceded  a  share 
in  the  administration  of  the  accident  insurance.  Accordingly  the  law  permits 
representatives  of  the  workmen,  elected  by  them,  to  take  part  in  the  discussion 
of  preventive  regulations,  and  in  the  police  investigations  of  accident  cases,  as 
well  as  in  the  proceedings  of  the  Arbitration  Courts  and  of  the  Imperial  In- 
surance Office ;  on  all  these  occasions  the  workmen  enjoy  the  same  rights  as  the 
representatives  of  the  employers,  and  the  law  guarantees  them  the  free  exercise 
of  this  honorary  co-operation. 

With  reference  to  the  relation  in  which  the  obligatory  insurance  law  stands 
to  the  personal  liability,  from  which  the  employers  of  industrial  labor  and  their 
officials  arc  now  in  general  relieved,  it  should  be  stated,  that  those  employers  or 
officials  remain  liable  who  are  convicted  under  the  penal  law  of  having  caused  the 
accident  either  intentionally  or  by  negligence,  i.  e.  they  are  obliged  to  make 
up  to  the  i^crson  intentionally  injured  (or  to  the  survivors)  the  excess  amount 
between  the  indemnity  awarded  (if  any)  and  the  compensation  payable  under 
the  Accident  Insurance  Law;  but  to  their  sick-clubs  and  Trade  Associations  which 
are  in  the  first  place  bound  to  make  the  payment,  they  will  be  held  responsible 
for  the  full  amount  (to  the  latter,  now,  even  without  conviction).  Third  parties, 
however,  remain  as  heretofore  liable  for  the  whole  extent  of  the  damage  caused, 
and  have  to  refund  the  compensation,  already  paid,  to  the  Trade  Association, 
and  not  to  the  injured  (or  survivors)  already  indemnified.  All  other  relief 
bodies,  apart  from  the  Trade  Associations  remain  bound  to  furnish  the  same 
aid  and  relief  as  heretofore,  but  the  Trade  Associations  will  refund  to  them 
such  portion  of  the  assistance  as  they  are  bound  to  afford  under  the  accident 
insurance  law. 

The  Agricultural  Accident  Insurance  Law  embraces  the  whole  Agriculture 
and  Forestry.  Unlike  the  Industrial  Accident  Insurance  Law,  it  allowed  the 
extension  of  compulsory  insurance  (by  State  Law)  to  all  employers  and  (by 
statute)  to  domestic  service  connected  with  agriculture  or  forestry,  since  the 
number  of  small  agriculture  holdings  is  immense  (according  to  the  statistics 
of  June  14,  1805:  about  3.2  million  lots  under  two  hectares  and  2.0  million 
small  properties  of  2-20  hectares  area),  the  owners  of  which  are  hardly  of 
any  better  economic  and  social  standing  than  laborers  and  are  mostly  compelled 
to  seek  accessory  occupation  (wage  labor),  so  that  a  distinction  between  insured 
Cwage)  labor  and  not  insured  (private)  labor  would  scarcely  be  possible;  more- 
over the  agricultural  accident  insurance  now  embraces  (to  a  greater  extent  than 
hitherto)  in  industrial  work  accessory  to  agriculture  and  forestry,  according  to 
practical  needs. 

Other  difficulties  from  the  industrial  accident  insurance  are  accounted  for 
hy  the  less  complicated  nature  of  agriculture  and  forestry  and  are  intended  to 
simplify  both  the  organization  and  the  administration.  Thus,  in  consequence  of 
the  prevalent  uniformity  in  agricultural  pursuits,  the  Trade  Associations  are 
r>rp:.'inizcd  by  territorial  district,  which  must  coincide  with  those  of  the  communal 
or  state  administration  (provinces,  federal  states).  The  current  administration, 
so  far  as  it  belongs  to  the  Directing  Board,  may  be  entrusted,  by  agreement  or 
legal  provisions,  to  political  administration  authorities  (such  as  country  or  pro- 
vincial committees)  or  to  magistrates.  Not  the  actual  earnings  of  the  injured 
arc  taken  as  a  basis  for  determining  the  annuities  due,  but  the  average  rate  of 
wacc  for  aericiiltural  laborers,  as  fixed  by  the  higher  administrative  authorities 
after  consulting  the  local  authorities  and  experts  among  employers  and  employes 
(distinct   rales  being  fixed   for  male  and  female,  for  young  and  adult  laborers); 
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only  rnaiiaging  officials  and  skilled  workmen  are  indemnified  according  to  their 
actual  Images,  as  in  the  industrial  accident  insurance.  The  contributions  may  be 
levied,  not  according  to  the  classification  of  a  danger-tariff  and  the  number  of 
hands  employed,  but  on  the  basis  of  taxes  (by  additions  to  the  direct  State  or 
local  taxes,  especially  the  land  tax),  if  so  resolved  or  confirmed  by  the  asso- 
ciation assembly  with  two-thirds  majority  (before  October  1,  1901)  ;  in  that  case 
the  higher  risks  of  industrial  accessory  work  (see  p.  15)  are  to  be  balanced  by 
corresponding  addition  to  the  contributions. 

t)uring  the  waiting  time  the  parish  is  required  as  hitherto,  to  make  prelimi- 
nary provision  for  the  injured  (free  medical  attendance  and  remedies),  in  all 
cases  where  a  provision  equal  to  that  insured  by  the  Imperial  sickness  insurance 
has  not  been  introduced  either  by  state  law  or  by  statutory  enactments:  the 
claims,  however,  which  the  common  law  gives  the  injured  against  their  employ- 
ers, remain  in   force. 

The  Building  Trades  Accident  Insurance  Law  Embraces  all  the  branches 

of  employment   in   building   not   yet   covered  by   the   above   mentioned    laws,   in 

particular  underground  building  (in  the  soil  and  in  water)  and  in  the  "REGIE-" 

or  private  building  (without  intervention  of  contractors).    For  the  underground 

building  a  single  Trade  Association    ("tiefbau-Berufsgenossenschaft")    embracing 

^"C  whole  Empire  has  been  formed,  and  its  insurance  has  been  regulated  under 

provisions  embodied  in  the  original  law;  but  as  these  enterprises  are  generally  of 

"niited    duration,   it  has  been   found  expedient  to  adopt  the  capitalizing  system 

|n  place  of  that  of  assessment.    The  insurance  for  the  Regie-Building,  however,  it 

IS  effected   by  special  "insurance   institutions'*   established   as   appendages   to   the 

several    Building   Trades   Associations,   and    goes  tg    the   account   of   the   parish 

^'^lons,   if  the  employment  does  not  exceed  six  working  days   (the  parish  being 

liable),  otherwise,  to  the  account  of  the  employer   (by  premium).     For  the  wait- 

"ifiT  time  the  workmen  in  this  branch  of  building  have  the  same   rights  as  the 

^R^riculttiral   laborers    (see  above). 

The  Marine  Accident  Insurance  Law   embraces  the   navigation   as  well 

^s  the   sea  and  coast   fishery.     While  the  insurance   for  the  large  enterprises  is 

^"ccted,   as  previously,   by  the   Marine  Trade  Assocation    ("See   berufsgenossen- 

scnaft**)^  a   special      "Insurance   Institution"  has  been   provided    for  the   recently 

established  insurance  of  small  enterprises  (with  small  sea-going  and  fishing  craft). 

'^c    the   industrial   accident  insurance  law,   this   insurance   is   not   tied    to   the 

^'"ount    of   income,  but  always   restricted   up   to  3,000   marks  yearly  .earnings   or 

^^^>     Cif  so  prescribed  by  the  statute),  and  the  yearly  earnings  of  seamen  are 

^^rtained   not  on   the  basis   of   the   individual   wages,   but  of   average   rates  of 

^S^s,     which    are    fixed    by    the    reichstag    uniformly    for    the    whole    coast    in 

se^^ral    classes   (at  11,  formerly  9  —  times  the  monthly  account  including  regular 

accessory  earnings.)      For  the  waiting  time,  in  the  first  place,  the  provisions  of 

\ut   ^c>Tnmercial  code  (for  skippers  §  553)   and  of  the  seamen's  code   (for  sailors, 

,  remain  in   force,  these  rules  imposing  the  care   for  the  sick   and  injured 


<^t>9) 


upon  the  ship  owner;   in  all  other  respects  the  same  rules  obtain  as  in   the 
f^^ustrial  accident  insurance. 

***      For  the  new  insurance  of  small  enterprises  as  a  departure  from  general  rules, 
the  following  principles  have  been  laid  down:    1.  the  employers  are  subject,  by  law, 
to  compulsory  insurance,  if  they  form  part  of  the  crew  and  do  not  employ  as  a 
rule  more  than  two  wage-workers;   2.  yearly  earnings  are  calculated  at  300  times 
the  usual  local  daily  wages  of  common  laborers;  3.  relief  during  the  waiting  time  is 
regulated  as  in  the  agricultural  accident  insurance   (see  p.  16)  ;    4.  the  funds  re- 
quired to  defray  the   compensations   are   raised   on   the  system    of   capitalization 
(by  premiums)  and  are  contributed  by  the  larger  parish  unions  of  the  coast  dis- 
tricts in  proportion  to  the  number  of  persons  employed  in  the  insured  enterprises 
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(^one-haii  being  uniecu\crabic,  the  other  half  recoverable  from  the  employers  of 
parishes  concerned). 

1  he  (i<J  industrial  trade  associations  are  distributed  over  the  several  branches 
of  industry  as  follows;  building  trades,  14;  textile  and  iron  (steel)  industry,  8 
each ;  food  and  beverages*,  7 ;  wood  industry,  land  and  water  transportation,  4 
each;  earthen  ware  (such  as  potteries,  brick  work,  glass  works),  3;  paper, 
metal  (fnie  and  ordinary),  and  mining,  3  each;  finally,  fine  mechanics  (such  as 
opticians,  etc.,)  chemical,  gas  and  waterworks,  printing,  leather,  clothing  industry, 
manufacture  of  musical  instruments  and  smithcraft,  1  each. 

The  accident  insurance  will  still  be  completed  by  its  extension  to  handicrafts 
and  small  trades,  to  home  industry  and  commerce,  and  about  one  million  of  con- 
cerns and  two  millions  of  the  employed;  so  that  all  the  workmen  on  wages,  and 
the  other  classes  of  similar  standing,  (with  not  more  than  3,000  marks  a  year), 
such  as  industrial  and  agricultural  managers,  commercial  clerks  and  small  em- 
ployers, will  reap  the  bcntits  of  the  accident  insurance  laws,  in  virtue  of  these 
laws,  the  employers  have  already  paid  over  900  millions  of  marks  for  compensa- 
tions alone  and  200  millions  of  marks  to  the  funds  (see  Table  C,  I-III,  and  the 
summary  on  p  2J),  also,  "Amtliche  Nachrichten  des  Reichs-Vcrsicherungsamts", 
year   l^iio,  part    II,  p.   73,   1891),  p.   G(ll,   and   1J)00   supplement   I). 

The  Invalidity  and  Old  Age  Insurance  is  intended  to  secure  to  person 
working  for  wage  or  salary  a  legal  provision  in  cases  not  covered  by  the  sick 
and  accident  insurance  laws.  The  Invalidity  and  Old  Age  Insurance  law  of  June 
22,  188!),  which  first  dealt  with  this  branch  of  insurance  coming  in  force  on  Janu- 
ary 1,  18!)1,  has  been  replaced  since  January  1,  1000,  by  the  invalidity  insurance 
law  of  July  13,  181)9.  This  new  law,  like  the  revised  sick  insurance  law  (see 
p.  2),  has  introduced  several  improvements  based  on  the  experiences  made  in 
the  meantime. 

It  subjects  to  compulsory  insurance  (for  the  completed  16th  year  of  age); 
J.  all  persons  working  for  wages  in  any  branch  of  trade,  apprentices  and  servants, 
included;  2.  managing  ofl'icials,  (foremen,  engineers),  commercial  assistants, 
(clerks  and  apprentices)  and  other  employes  (such  as  ship-captains),  as  well  as 
teachers  and  tutors  —  all  these,  provided  that  their  regular  year's  earning  do  not 
exceed  2,000  marks.  The  obligation  to  insure  may  also  be  extended  (by  order 
of  the  Bundcsrat)  ;  3.  to  small  masters  (with  only  one  assistant  workman),  and 
to  so-called  home  indu^^trials  irrespective  of  the  number  of  hands  employed), 
liitlierto  the  obligation  to  insure  has  been  extended  by  order  of  the  Bundesrat 
to  the  home  industrials  of  the  manufacture  and  of  some  branches  of  the  textile 
industry   (weavinf;^,  knitting). 

The  following  are  allowed  (up  to  their  fortieth  year)  to  join  voluntarily  the 
insurance;  1.  to  all  employes  with  yearly  earnings  of  2,000  to  3,000  marks;  2. 
.<mall  masters  (v.'ith  only  two  regular  workmen),  and  home  industrials^  per- 
sons working  in  their  own  homes),  so  far  as  they  are  not  liable  to  compulsory 
inslirnnce ;  8.  perscMis  who  arc  exempt  from  compulsory  insurance  because  they 
work  only  occasionally  or  for  maintenance    (board  and  clothing). 

The  ritzht  to  continue  or  renew  the  insurance  voluntarily  is  given  when 
the  grounds  for  the  former  insurance  no  longer  exists  or  the  insurance  itself 
lapses;  the  latter  case  happens,  when  during  two  years  (for  the  despatch  of 
tlie  receipt  than  20  C  formerly  durinc^  four  years  47)  weeks  and  for  persons  al- 
Icnved  to  insure,  contributions  for  less  than  40  weeks  have  been  paid. 

Exempt  from  compulsory  insurance  are:  1.  the  officials  of  the  Empire,  the 
federal  states  and  the  provincial  administrations  as  well  as  teachers  and  tutors 
at  public  schools  for  institutions  (whilst  training  for  their  future,  calling  or  if 
expecting  a  pension  equal  to  the  lowest  invalid  pension)  ;  2.  soldiers,  who  in 
service  are  employed  as  workmen ;    3.  officials  of  the  insurance  institutions  and  the 
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special  insurance  organs  (see  p.  29),  when  entitled  to  a  pension;  4.  persons  giving 
instructions  for  remuneration  during  their  term  of  study;  5.  infirm  persons  who 
arc  already  entitled  to  an  invalid  pension,  or  whose  capacity  for  work  is  per- 
manently reduced  to  less  than  one-third  by  old  age,  sickness  or  other  infirmities, 
and  t).  persons  who  receive  only  free  maintenance  (board  and  clothing),  in  lieu 
of  wages  or  are  exempt  (by  order  of  the  Bundesrat)  from  compulsory  insurance 
as  only  occasional  workers. 

The  object  of  the  insurance  is,  to  give  the  insured  a  legal  claim  to  a  pension 
for  invalidity  or  old  age.  Besides  this,  it  confers  a  right  to  the  recovery  of 
contribution  (in  so  far  as  paid  by  the  insured,  during  at  least  a  space  of  200, 
formerly  235  weeks),  1.  in  favor  of  women  who  marry  before  obtaining  ai> 
annuity;  2.  in  favor  of  the  survivors  of  such  insured  person  as  die  before  the 
annuity  becomes  attainable  (widows,  widowers  unlit  for  work,  orphans  under  15- 
years  of  age  and  children  of  deserted  wives);  3.  in  fa^vor  of  such  persons  as- 
are  invalided  by  accident,  but  do  not  get  the  invalid  pension,  their  accident  pension 
licing  higher.  Finally,  sick  relief  (with  relief  also  to  the  family),  may  be  granted- 
t(»  insured  persons,  in  so  far  as,  in  consequence  of  the  illness,  a  claim  for  an. 
invalid  pension,  in,  by  reason  of  incapacity  for  employment,  is  to  be  apprehended. 

The  pension  for  invalidity  will  be  granted,  irrespective  of  age,  to  every 
insured  person  w^ho  is  permanently  disabled,  i.  e.,  no  longer  able  to  earn  at  least 
one-third  of  his  average  wages,  calculated  on  certain  fixed  principles;  and  also 
to  persons  not  permanently  disabled,  but  who  for  half  a  year  have  been  unfit  for 
work,  during  the  remaining  period  of  their  disability.  Thus,  the  invalid  pension, 
offers  a  compensation  for  the  loss  of  capacity  to  work.  Besides  the  proof  of 
disability  (not  purposely  caused)  a  waiting  time  of  regularly  200  (formerly  235), 
contributory  weeks  is  requisite,  to  obtain  the  pension. 

The  pension  for  old  age  will  be  granted,  without  prooi  of  disability,  to  all' 
who  have  completed  their  seventieth  year.  It  forms  an  addition  to  the. earnings 
of  old,  but  not  incapacitated  working  people,  and  makes  some  amend  for  the 
diminished  vigor  or  age.  The  waiting  time  here  extends  to  1,200  (formerly  1410)- 
contributory  weeks. 

Attested  period  of  illness,  and  military  service,  as  well  as  the  term  of  a 
former  invalid  pension  will  be  reckoned  (full  weeks  only),  in  the  waiting  time  for 
both  annuities.  The  periods  of  illness  are  to  be  certified  by  the  sick  club  to  which 
the  insured  belongs,  or  ascertained  through  the  local  authorities. 

The  law  lays  down,  however,  in  favor  of  those  insured  among  others  the 
following  transitory  provisions  regarding  the  waiting  time.  As  to  the  waiting 
time  for  the  invalids  pension  —  in  case  of  those  insured  who  become  invalids  withir> 
five  years  after  the  compulsory  insurance  for  their  particular  calling  came  into 
force,  a  former  employment  will  be  allowed  to  count  so  far  as  it  falls  within  last 
five  years  before  the  invalidity  occurred  and  has  lasted  at  least  40  (formerly  47) 
weeks  after  the  insurance  obligation  came  into  force.  As  to  the  waiting  time 
for  the  old  age  pension  for  those  insured,  who  had  already  completed  the  49th 
year  of  age  when  the  compulsory  insurance  for  their  particular  calling  came  into 
force,  40  weeks,  for  each  succeeding  year  will  be  reckoned,  if  a  professional 
employment  during  the  last  three  years  before  the  insurance  obligation  came  into 
force  has  been  pursued  or  has  lasted  at  least  200  weeks  within  the  first  five  years 
after  the  insurance  obligation  came  into  force.  As  regards  the  waiting  time  for 
both  pensions,  besides  attested  periods  of  illness,  military  service  and  the  time  of 
previous  drawing  of  an  invalid  pension  (see  p.  23)  also  temporary  interruptions  in 
regular  employments  or  season-trades  and  paid  work  done  at  home  by  infirm 
people  will  be  counted  in  the  time  before  the  insurance  obligation  came  into  force 
up  to  four  months  during  a  calendar  year. 

The  money  to  pay  the  invalidity  and  old  age  pensions,  is  furnished  jointly 
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b>  the  Empire,  the  employers  and  the  employed.  The  Empire  contributes  to 
each  annuity  the  fixed  amount  of  50  marks  per  annum,  and  pays  the  contri- 
butions of  the  workmen,  while  serving  in  the  army  or  navy.  It  defrays  the 
expenses  also  of  the  Imperial  Insurance  Office,  and  effects  gratuitously,  as  in  the 
case  of  the  accident  insurance,  and  the  payment  of  pensions  through  the  post- 
offices.  All  other  expenses  arc  borne  in  equal  shares  by  the  insured  and  their 
employers,  and  are  raised  by  current  contributions.  With  a  view  to  fixing  the 
contributions  for  each  contributory  period,  the  insured  have  been  divided  into 
the  following  five  wage  classes,  according  to  the  amount  of  their  yearly  earning: 
Class  I  up  to  3o0;  II  up  to  550;  III  up  to  859;  IV  up  to  1,150;  V  iboxt  1150 
marks.  As  the  yearly  income,  not  the  actual  earnings  of  the  insured  are  taken 
(except  fixed  cash  payments  for  weeks,  months,  quarters  or  years),  but  the 
average  wages  earned  in  his  calling  or  trade,  as  fixed  by  the  sickness  and  acci- 
dent insurance,  or  else  three  hundred  times  the  usual  local  daily  wages  of  com- 
mon laborers  in  the  locality.  However  if  employer  and  employed  agree  on  procur- 
ing a  more  ample  provision,  the  contributions  for  a  higher  class  may  be  paid  in; 
otherwise,  the  insured  person  is  entitled  to  insure  himself  in  the  higher  class. 

The  payment  of  the  contributions,  as  a  rule,  is  to  be  made  by  the  employer, 
who,  after  purchpsing  stamps  (resembling  postage-stamps)  from  the  respective 
local  insurance  office,  alTixes  them  (to  the  amount  of  the  contribution  due)  to 
the  receipt-card  of  the  insured.  These  stamps  may  be  had  at  all  post-offices, 
and  at  numerous  private  shops :  the  Imperial  Insurance  Office  determines  the 
distinguishing  marks  of  tlie  stamps,  the  ti.nes  for  which  they  are  valid  and  the 
different  periods  for  which  they  are  to  be  issued  (since  January  1,  1900:  for  1 
week,  2  weeks  and  13  weeks).  The  contributions  are  to  be  paid  regularly  for 
each  week  in  which  tlie  insured  finds  himself  in  an  employment  or  service  sub- 
ject to  the  insurance  ("Contributory  weeks,"  "weekly  contributions").  The  re- 
ceipt-card has  room  fur  at  least  52  stamps  covering  52  contributory  weeks.  It 
is  prohibited,  under  severe  penalties  and  the  immediate  confiscation  of  the  card, 
to  mark  on  the  same  any  irrelevant  entry  or  notice  regarding  the  workman  whose 
name  it  bears.  The  insured  is  furthermore  entitled,  at  any  time  to  demand  a 
new  receipt-card.  The  contents  of  the  receipt-cards  of  the  same  persons  may 
be  transferred  by  the  Insurance  Institution  to  collective  cards  (personal  accounts). 

The  collection  of  the  contributions  may  be  commited  to  the  sick  clubs,  the 
local  authorities,  or  to  special  receiving  office ;  the  latter  may  also  be  authorized 
to  collect  the  contributions  of  the  Sickness  Insurance. 

In  payins:  the  wages  to  the  employed,  the  employers  are  entitled  to  deduct 
one-haJf  the  contribution  (for  the  tw^o  last  periods  of  wages  payments).  On  the 
other  hand,  persons  who  voluntarily  enter  into,  continue  or  renew,  the  insur- 
ance, will  have  to  pay,  regularly  out  of  their  own  means,  the   full   contribution. 

The  amount  of  the  contribution,  must  be  fixed  equally  on  all  for  all  the 
Insurance  Institutions  (by  the  Bundesrat  for  10  years  each)  and  estimated  in 
such  a  manner,  that  they  shall  be  sufficient  to  cover  the  capital  value  of  the 
annuities  chargeable  to  the  Insurance  Institutions,  the  reimbursements  of  contri- 
butions and  the  other  expenses  of  the  Insurance  Institutions.  The  contributions 
are  to  be  graduated  for  the  different  wage  classes  only  according  to  the  average 
amount  of  tlie  pciisions  to  be  granted  in  the  same  by  the  Insurance  Institutions: 
within  each  waae  class  tlie  contribution  must  be  equal  for  all  those  insured. 
The  rrs]U'ctive  re'-rnl.itions  of  the  Rnndesrat  must  be  approved  by  the  Reichstag. 

For  the  term  until  December  31,  10\0,  the  following  weekly  contributions 
have  been  fixed  by  law,  on  the  basis  of  insurance  statistics:  in  Class  I  14,  in 
II  20,  in  III  24.  in  IV  3(),  in  V  3G  pfennigs.  Any  surplus  of,  or  deficiency  is  to 
be  balanced   by  the  new  C(jntribntions. 

As  to  the  amount  of  the  annuities,  the  Old  Age  Pension  is  made  up  of  the 
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above-mentioned  .state  subsidy  of  50  marks  and  another  amount  to  be  provided 
by  the  Insurance  Institutions  as  follows:  in  Class  1  GO,  in  II  90,  in  III  120,  in 
IV  150,  in  V  180,  marks.  Hence  tlie  Old  Age  annuity  amounts  (rounded  off)  : 
in  Class  I  to  110.40,  in  I[  to  140.10,  in  HI  to  170.10,  in  IV  to  200.40,  in  V  to 
230.4'\  marks  per  annum. 

The  invalid  pension  consists  ol"  the  state  subsidy  of  50  marks,  an  initial 
(fundamental)  sum  (in  Class  1  GO.  in  II  70,  in  HI  80,  in  IV  1)0,  in  V  100  marks,) 
and  increasing  sums  correspondhig  to  tiie  numl)er  of  the  contributory  weeks  (in 
Class  I  3,  in  II  G,  in  HI  8,  in  IV  10,  in  V  12  pfennigs  each).  The  highest 
of  the  invalid  annuity  therefore  depends  on  the  number  of  the  weekly  contribu- 
tions paid  in,  and  on  the  respective  wa-^e  classes.  Therefore  it  amounts,  after 
the  waiting  time  of  200  contributory  weeks,  at  least:  in  Class  I  to  116.40,  in  II 
to  12G.O0,  in  HI  to  134.50,  in  IV  to  142.40,  in  V  to  150.00  marks,  and  after  the 
lapse  of  50  years  or  2,500  contributory  weeks  (state  of  permanence,  Beharrungs- 
zustand,  i.  e.  when  the  increasing  charges  have  reached  the  highest  point  and 
the  pensions  annually  going  off  and  coming  on  the  fund  will  balance  each  other) 
in  Class  I  to  185.40^  in  II  to  270.00,  in  HI  to  330.00,  in  IV  to  390.00,  in  V  to 
450.00  marks    (see  Table  D,   II  to  HI). 

It  is  evident  from  the  relative  proportions  of  the  contributions  to  the  pen- 
sions that  such  favorable  conditions  can  be  offered  to  working  people  by  no 
private  insurance  system,  for  the  insured  to  obtain  the  state  subsidy  and  the 
employers'  contributions  without  giving  any  equivalent.  After  the  lapse  of  the 
waiting  tijiie  (200  contributc^y  weeks  ^  for  instance,  the  amount  of  the  yearly 
invalid  pension  in  Class  II  will  he  more  than  G  times  as  high  as  the  total  of  all 
contributions  paid  by  the  insured. 

All  the  pensions  are  paid  monthly  in  advance  (rounded  off  to  5  pfennigs), 
and  can  be  neither  pawned  nor  sequestrated.  Should  the  insurce  be  already  in 
possession  of  an  Accident  Annuity  or  a  State  Pension,  his  claim  to  the  Old  Age 
or  the  Invalid  Annuity  will  remain  in  abeyance,  so  long  and  so  far  as  the 
anmiity  in  question,  when  added  to  the  other  receipts,  exceeds  seven  and  a  half 
times  the  fundamental  sum  of  his  Invalid  Pension  (formerly  the  sum  of  415 
marks).  The  pension  will  likewise  remain  in  abeyance  so  long  as  the  insured 
is  in  prison  or  in  a  foreign  country. 

The  carrying  out  of  the  Invalidity  and  Old  Age  Insurance  is  intrusted,  under 
State  guarantee,  to  special  Insurance  Institutions,  whose  districts  coincide  with 
the  province  or  State  divisions.  Every  iiisurance  institution  possesses  the  char- 
acter of  a  legal  person,  and  is  managed  on  the  basis  of  tl:e  statute  drawn  up  by 
the  managing  "committee."  This  conunittee  is  cr  mposed  of  at  least  five  repre- 
sentatives of  both  employers  and  insured.  So  far  as  cert. in  privileges  are  not 
reserved  to  the  committee  by  law  or  by  statute,  the  admini>trati<n  is  placed  in 
the  hands  of  the  "Directing  Board"  which  is  invested  with  the  character  of  a 
public  authority:  it  comprises  official  members  (local  or  state  officials)  and  rep- 
resentatives of  both  the  employers  and   insured.  ' 

Every  insurance  institution  administers  its  receipts  and  its  fujid  (both  com- 
mon and  separate)  independently.  Out  of  these  the  conniK^n  costs  to  be  met  by 
all  the  insurance  institutions  (con:nion  charge)  and  the  special  costs  remaining 
to  the  single  insurance  institutions  (separate  charge)  are  to  be  c<n-cro(I  alike. 
The  common  charge  is  made  up  of  three- fourths  of  all  old  age  pensions,  of 
the  fundamental  sums  of  all  invalid  pensions,  of  the  increase  of  pensions  in 
consequence  of  weeks  of  sickness  and  the  rounding  off  of  the  pensions.  All 
other  liabilities  constitute  the  separate  charge  of  the  insurance  institution.  Fmir- 
tcnths  of  the  contributions  with  interest  accrued  are  reckoned  from  January  1, 
1900,  in  each  insurance  institution  to  the  common  fund,  but  the  remainder  to 
the   separate    fund    (any   modification    of    this    division    being    reserved    for    the 
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Bundesrat  with  the  consent  of  the  Reichstag).  The  funds  of  the  insurance  in- 
stitutions must  be  invested  like  trust  funds  (1807-1808  of  the  civil  code).  The 
insurance  institutions  may,  however,  invest  their  funds  (with  the  consent  of  the 
authorities)  also  in  other  ways  up  to  one-half  of  the  amount  in  outlays  serving 
to  benefit  the  welfare  of  the  insured  people,  especially  in  the  construction  and 
improvement  of  the  workingmen's  dwellings,     (see  p.  32). 

In  addition  to  the  receiving  offices  (see  p.  25)  special  pension  offices  may 
be  established  as  local  organs  to  administer  the  business  otherwise  falling  to 
the  local  authorities  (receiving,  preparing,  examining  the  claims  to  a  pension); 
in  the  more  important  cases,  however,  one  representative  each  of  both  the  em- 
ployers and  the  insured  must  be  invited  to  attend  the  proceedings,  even  the 
claimant  or  the  recipient  of  the  pension  (at  his  request  or  on  other  grounds). 
Such  representatives  are  to  be  elected,  generally,  by  the  directing  boards  of  the 
local  sick  funds  and  they  on  their  part,  elect  the  members  of  the  managing 
"committee"  of  the  insurance  institution  and  the  latter  again  elect  the  lay  mem- 
bers of  the  "Directing  Board"  of  the  insurance  institution  as  well  as  the  mem- 
bers of  the  "Court  of  Arbitration."  The  officers  of  the  unsalaried  members  of 
the  directing  board,  the  committee  and  the  Arbitration  Courts,  honorary,  and 
their  holders  receive  no  other  remuneration  except  repayment  of  actual  ex- 
penses. The  representative  of  the  workmen,  however,  obtain  compensation  for 
loss  vof  wages. 

When  a  claim  to  a  pension  (for  invalidity  or  old  age)  has  beeiT  made  to 
the  local  administrative  authorities  or  pension  office  for  the  place  of  residence 
or  employment  of  the  insured,  and  has  been  transmitted  by  them  to  the  compe- 
tent insurance  institution,  it  devolves  on  the  directing  board  of  the  latter  to  give 
an  (approving  or  rejecting)  notice  in  writing.  Against  such  decisions  the  in- 
sured may  appeal  within  a  month  to  the  Arbitration  Court  (similarly  composed 
as  those  for  the  accident  insurance)  ;  and  against  its  judgment  both  parties 
may  appeal  within  a  month  to  the  Reich- Versicherungsamt  (Imperial  Insurance 
Office,  see  p.  14.) 

As  in  the  case  of  the  Accident  Insurance  here,  too,  the  supervision  is 
committed  to  the  Reichs-Versicherungsamt  (Imperial  Insurance  Office) ;  some 
of  the  federal  states,  however,  have  instituted  special  State  Insurance  Offices. 

As  regards  the  results  of  the  Invalidity  and  Old  Age  Insurance,  in  the 
first  twelve  years  (1891-1902)  besides  1,093,681  reimbursements  and  156,000  cases 
of  sick  relief — no  less  than  1,302,900  annuities  (402,856  Old  Age  Pensions  and 
900,044  Invalid  Pensions)  have  been  granted,  720  millions  of  marks  (including 
252  millions  of  marks  state  subsidies)  have  been  paid  out,  and  1,359  millions 
of  marks  have  been  received  from  the  sale  of  receipt-card  stamps  (see  Table  D, 
I — III,  and  the  Summary,  p.  32.) 

Compared  with  the  Accident  Insurance,  which  compensated  total  disability 
for  employment  with  two-thirds  of  the  earnings,  and  every  other  reduction  of 
capacity  for  work  with  a  corresponding  fraction,  the  compensations  of  the  In- 
validity and  Old  Age  Insurance  are  indeed  somewhat  limited,  but  with  good 
reason.  For  a  sudden  industrial  accident  is  for  the  sufferer  an  unexpected  mis- 
fortune, while  the  gradual  decline  of  bodily  vigor  in  consequence  of  disease,  sick- 
liness, organic  defects,  natural  decay  and  similar  causes,  is  inevitable  in  the 
ordinary  course  of  life,  and  must  betimes  be  provided  for,  by  every  prudent 
workman.  In  accordance  with  the  moral  obligation  of  every  individual  to  make 
seasonable  preparation,  in  the  first  place  by  his  own  efforts  to  meet  the  day  of 
need,  the  Invalidity  and  Old  Age  Insurance  does  not  extent  the  provision  fixed 
by  law  beyond  what  a  modest  subsistence  demands.  And  thus,  besides  the  em- 
ployer, who  profits  by  the  labor  of  the  insured,  the  workman  himself  is  called 
upon  to  contribute  in  equal  proportion  to  the  burden  of  the  insurance,  of  which 
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the  Empire,  as  the  third  interested  party,  takes  a  share  on  itself.  To  raise  the 
requisite  funds,  however,  it  has  been  found  desirable  to  substitute  for  the  assess- 
ment system  of  the  Accident  Insurance  the  procedure  of  covering  the  capital 
value  of  the  annuities  (formerly  for  certain  periods,  now  by  average  premiums), 
since  the  solidarity  between  the  present  and  the  future  contributors  in  the  par- 
ticular industrial  groups  of  the  Accident  Insurance  here  no  longer  exists. 

The  expenses  for  the  entire  workmen's  insurance  are   reckoned   according 
to  the  experiences  hitherto  made. 


On  the  year's  average  per  head  of  the  insured. 


In  the  year      In  the  state  of 
1897,  permanence, 

marks.  marks. 


Sick  insurance    

15.45 

'*4.'25' 

5.00 

'•20*.  66] 

"4!36J 

"3.'55'* 

15.45 

r  Industrial   

8.68 

Accident  insurance  -                        

10.00 

Afifricultural    

1.62 

Invalid  insurance   

17.65 

Including  State  subsidiary 

1.78 

Total    

25.25 



43.10 

The  contributions  of  the  workmen's  insurance  are  fixed  for  the  Invalid  In- 
surance (since  January  1,  1900)  according  to  the  procedure  by  average  premiums; 
thus  the  contributions  of  this  branch  of  insurance  probably  remain  equal.  It 
is  the  same  in  the  case  of  the  Sick  Insurance  (irrespective  of  the  benefits  now 
enlarged,  see  p.  7),  whilst  in  the  Accident  Insurance  the  contributions  corre- 
spond to  the  actual  yearly  expenses  (assessment  system)  and  rise  still  further, 
according  to  the  increasing  number  of  pensioners,  up  to  the  state  of  permanence 
(see  p.  26).  The  annual  contributions  of  the  Accident  Insurance  are  reckoned 
according  to  the  procedure  by  average  premiums  as  follows : 

Industry   12.36  marks,   agriculture  2.54  marks,    in  the  average  6.00   marks 
per  head  of  insured  persons. 

Therefore,  the  charges  of  the  entire  workmen's  insurance  on  the  year's 
average  would  be  the  following: 


to   b 

o 


s 


tn 

^ 

• 

Ui 

-a 

CTJ 

<u 

H 

>^ 

o 

^•^^ 

Q. 

<-« 

f 

f-4 

w 

Sick  insurance  . . . 
Accident  insurance 
Invalid  insurance 


..  rt 

C3 

tJ  s 

^* 

t) 

** 

«             1 

^■B* 

a 

rt 

6 

C 

W 

[- 

5.15 

6.08 

10.30 

4.65 

4.05 
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Total    15.88 
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14.9." 


•J.  88 


33.71 


Thus  the  workmen  on  their  part  do  not  pay  even  the  half  of  the  wliole 
charges  (i.  e.  only  14.95  out  of  33.71)  and  generally  tliey  get  more  back  as  com- 
pensations than  they  pay  in  as  contributions.     These  contHtiofis  of   in<;nrance   are 
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SO  favorable  both  to  employers  and  employed  as  to  exceed  anjthi'ii;  that  could 
even  be  offered  by  private  co'ni):iiiie>,  whicli  are  compelled  to  earn  a  proht  and 
which  as  a  rule  expeiui  for  ii'::r.ip.:^e:rent  at  least  three  times  as  much  as  com- 
pulsory insurance.  Tl:e  averajL'c  results  for  the  -"iOth  year  on  Table  C  and  D 
(p.  2o-')6)  have  been  calculated  according  to  the  previous  valuations  during  the 
preparations  of  the  workmen's  insurance  laws,  and  as  regards  the  Invalid  Insur- 
ance according  to  the  former  system  of  covering  the  capital  value  of  the  an- 
nuities for  certain  periods.  (Compare  the  statistical  "memoir"  to  Xo.  03  of  the 
prints  of  the  Reichstai>,  Session  1808-1000,  p.  81  foil,  and  the  stenogr.  reports, 
3rd  supplement  p.  1708  foil.) 

CoNCLi'SiON.  (Skk  Table  A.)  The  three  branches  of  the  German  Xatioi.al 
Workmen's  insurance  —  Sickne^^s,  Accident,  and  Invalidity  Insurance  —  supple- 
mentin.n  one  anotlier  mutually,  form  a  co  nplete  organization,  and  have  result  in 
the  formation  of  a  new  workmen's  code,  which  in  the  inevitable  fluctuations  of 
modern  industrial  life  will  afford  to  all  tho^e  in  necil  of  assistance  a  welcome 
aid,  and  in  its  further  development  canii()t  fail  to  exercise  a  great  aul  salutary 
influence  on  the  econonucal  and  social  condition  ()f  the  working  people,  indeed, 
on  the  entire  nation.  Tins,  in  thi'  years  l^'S")-inii:J,  on  The  Gko'-nd  of  Tins 
Leg  I. "^r,  AT  ION",  the  fo1U)\ving  compensations  l:ave  already  been  granted  to  the  work- 
men : 


Sickness  Insurance. 


(Since    l8-'rj) 


Accident   Insurance 


Invaliditv     Tn>>rraico. 


Million      (Since    18S5) 
marks. 


Million  '   (Since  1801  ) 

marks.  ' 


Million 
marks. 


M'-d.    treatment 


>T.'^ 


Sick   pay    8')7 . 5 

Doctor    ."Sl.>; 

Medicines     *'<>7.i? 

Hospital     2-!'>.fl  I   n(^si)ital 

Burial     il-^.S  |   Th^rial     'V7 

Childbed     2';. 7  '  Widow's       \  V^vvk       <;.-J 


or  "^    * 


Accident    pci'^io'.';.   -"/^.'^'i  '   Invl    pensi'^-'^.  .  .  . 
Snrvivors    pen'^'ons   110.8  •  Old   a.L^c  pKM^=i)•^s...   'J^^'^.^ 


;M 


Other    expenses 128. *>  !   I'orci.'/'^cr     )  snms.       ;*).(>  I  of       I  accident 


Cure 33.2 

Rcrnb'.i,  s:iiit":ts. 
In       f  iT-arri  I'^e    ....     *27,1 

caso  -{  death     9.0 

0.1 


188.") 
lOoJ 


1001 
]0<i3 


18K7.0  i  1^^^:. 


lOo-J 


3  u, . 0 


81-2. r,  '   1801 
118.3  I  1003 


-.  lOO'J 


Millions   of   mark"?.  .2"J'^3 


031 


.  720.4 
.    134.0 

8.54 


so  that  until  the  cn-i  of  1"  i3  .ahunt  <J0  millirrm  of  persons  (sick,  injured,  invalided 
or  their  farnilies)  have  rci^-'ived  4  milliards  of  marks  as  compensation.  The 
wr)rkn!cn.  hr)\\(>v('r.  ha^c  n-id  iti  t^nly  the  small  half  of  the  contributions  and 
ha\-e  .i;ot  alrc::dy  II  niilli'-.rds — l.--!'")  millions  of  marks  more  as  compensations 
than  tiic>-  ha\'e  p-nid  in  as  co!'triliulif»ns.  At  present  IJ  millions  of  marks  are  ex- 
pended daily  in  (icrm;r\\  for  this  branch  of  provisions  for  workmen  alone, 
whil>t  the  accun'ulatf'd  funds  a1rea'i>  amount  to  H  milliard  marks,  about  400 
millions  of  whicli  have  h'.'cn  •^;^'"it  i-i  con<=;tracti'ig  work»nen's  dwellings  and  special 
estrhli-^lnreits  for  sick,  'ninrec^  i'lvli-'ed  :\V'\  convalescent  workpeople,  public 
baths  ap.d  the  like  iiHiit'^tions  for  the  bemiit  of  th.e  workimr  classes.  (See  Table 
A  ai.d  the  Summary  in  t''e  "A-nitlirj-e  Xachrichten  des  Reichs-Versicherungs- 
amt^"  3  car   l^'O!).  p.  (idl   and  year   lf)'M.  p.  221    foil.) 

As.    lunvcver.    the    circn-nvtan''r<    whij.i    t -nd    to    disturb   the    good    relations 
between    enijiloyers    and    emjdoyed    are    e\ery where    nuich    the    same,    the    hope    is 
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natural  and  well  justified,  that  the  co'isidoration  and  forethought  which  the 
German  laborers  owe  to  the  beneficent  initiative  of  their  magnanimous  Emperor 
and  to  the  ready  sacrifice  of  their  employers  will  find  an  echo  in  other  civilized 
countries,  for  the  welfare  of  the  human  race  and  the  consolidation  of  social 
peace  and  concord ! 

THE  WORKMEN'S  INSURANCE  OF  THE  GERMAN  EMPIRE. 

Total  Population  58,000.000. 
Wage  Workers*  14,500,000. 
1902        Summary        1902. 


Insurance  Against. 


Pcrsrtns  injured    

Perso'is   compensated*    . 

Recei])ts\  (Marks)'   

Indud.    (employers) 

Contribution  employed   . 

Expen-cs"  

Includ.  (Compensation*) 
Costs   (administration^*) 

Accnmu.  Funds" 

Compcns    per  Case^' 

Charges  per  Person  ins. 


Sickness. 


'10.820.000 

200,. 35)0.  ()00 

08.021,^00 

130,7.^.01)0 

104,0(50,000 

183,174,100 

10.885.000 

18().(>15.200 

4(),0 

18,8 


Accident. 


•10,083.000 

83 1 . 000 

141,004,100 

125.()(;3,300 

108,133,100 
l(j,603,800 

190,104.300 

128 . 7 

7,1 


Invalidity 


1 


M3, 381, 000 

1,001,000 

•210,077.100 

f;9,492,900 

00.492  900 

•132,301,800 

•120,414,100 

11,947,700 

.007.177.500 

113,09 

13,29 


THE  NATIONAL'"   INSURANCE 

Based  on  Mutuality  and  Self-Administration 

is  compulsory  for  all  Wage- Earners*  in  Germany  irrespective  of  Nationality  and, 
unlike  mere  Poor-Law  Relief,  confers  on  every  Insured  a  legal  Claim,  —  pro- 
ceedings free  of  expense  —  to  certain  Assistance  in  case  of  Sickness,  Accident,  or 
Invalidity  (infirmity  and  Old  Age). 

Remarks. 

'  Wa.ec-workers  —  professional  workmen  and  laborers  on  wages ;  Wage- 
earners  -  ?]]  T>cr«;ons  working  for  wasres  or  salary  (up  to  2,0()0  marks  per  annum)  , 
as  well  :\s  workmen  and  laborers  as  industrial  and  agricultural  officials,  commercial 
assi^tnnts  r»nd  «:ma11  employers  (masters  and  farmers).  *The  numbers  are  taken 
fron  the  fimncial  statement  1002  (1).  'Persons  employed  for  watrcs  or  salary 
Csee  note  1)  m  Trade  and  Commerce,  partially  in  .Agriculture  (I'^orestry')  and 
Domestic  Service:  see  Table  B.  *  Persons  employed  (see  note  \^  in  Industry 
and  Agriculture  (Forestry) — not  in  Commerce.  Handicraft  and  Petty  Trades — , 
incl'idinc  about  4.800.000  small  farmers  (with  areas  under  10  hectares)  and 
1.500.000  persons  insured  in  additional  or  double  employm'.'nt ;  see  Table  C. 
"Persons  having  received  legal  assistance  in  mcmey  for  the  or  in  k'nd  (free 
medical  or  hoFpital  treatment,  medicines,  etc.)  provided  by  the  workmen's  in- 
surance law"?  for  disability  caused  by  sickness,  accident,  invalidity  or  old  age; 
sec  Table<?  R.  CD.  ITT.  *  Excluding  balance  in  hand  at  the  coninicncement  of 
the  year  and  interest  on  investments.  *  1  Mark  —-  100  Pfennigs  has  the  money 
value  of  about  1  Shilling  or  J  Dollar,  but  the  same  purchnsiu'?:  power  in  Ger- 
many as  about  2  Shillings  in  Great  P)ritain  or  J  Dollar  in  Ame^-ica  *  Including 
State  Subsidies;  see  Table  C,  I.  "Excludin'z  the  year's  nrldition  to  the  funds. 
"Including  the  current  costs  of  the  whole  organization.  "Provided  by  law  in 
order  to  secure  the  payments  named  (note  6).  "Average  amount  paid  out  for 
each  case  of  sickness,  accident,  invalidity  Jit  old  age;  see  Table  B,  C.  D,  IT. 
"Average  amount  paid  in  per  head  of  insured;  see  Table  B,  C,  D,  II.  "Estab- 
lished by  Imperial  laws  embracing  the  whole  Empire. 
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APPENDIX    XIV. 


Remark:  —  British  Workmen's  Compensation  Acts:  in  particular  the  texts 
of  the  "Workmen's  Compensation  Acts  of  1897  and  1906"  (Bulletin  of  Bureau  of 
Labor,  May  1907)  including  historical  sketches  of  legislation  leading  up  to  their 
enactment  and  the  practical  operation  of  the  same  by  Launcelot  Packer.  See  also 
the  opening  remarks  of  the  Chairman  at  the  Hearings  held  in  Cleveland,  Toledo 

and  Columbus,  and  in  particular  the  brief  of  Emery,  presented  on 

November  30th,  1910,  at  the  hearing  in  Columbus,  Ohio.  There  follows  also 
below  a  digest  of  the  Compensation  acts  of: 

Austria,  Belgium,  British  Columbia,  Cape  of  Good  Hope,  Denmark,  Finland, 
France,  Germany,  Great  Britain,  Greece,  Hungary,  Italy,  Luxemburg,  Nether- 
lands, New  Zealand,  Norway,  Queensland,  Russia,  South  Australia,  Spain,  Sweden, 
and  Western  Australia. 

BRITISH  WORKMEN'S  COMPENSATION  ACTS. 

[By  Launcelot  Packer,  LL.  B.] 

History  of  Legislation  and  Attempted  Legislation  Leading  up  to  the  British 

Workmen's  Compensation  Acts. 

CHANGING    attitude    OF    PUBLIC    OPINION    AS    TO    RELATIONS    OF    MASTER   AND    SERVANT. 

The  attitude  of  public  opinion  in  England  toward  the  relations  of  master 
and  servant,  of  which  the  latest  law  regulating  the  accidents  of  industry  is  an 
outcome,  is  shown  by  the  current  decisions  of  judges,  by  attempted  legislation, 
and  by  the  legislation  adopted. 

That  this  attitude  has  changed  greatly  with  the  times  is  illustrated  by  Parlia- 
ment's expression  of  view  in  1825,  that  "all  combinations  of  workmen  are  in- 
jurious to  trade,"  while  in  1875  a  diametrically  opposite  view  was  held,  and 
legislation  was  enacted  in  accordance  with  that  view,  it  being  then  admitted 
by  the  Conservative  leader.  Lord  Beaconsfield,  that  "for  the  first  time  in  the 
history  of  the  country  employer  and  employed  sit  under  equal  laws."  Again,  in 
1837  it  is  said  that  "principles  of  justice  and  good  sense"  require  "that  a  work- 
man should  take  on  himself  all  the  ordinary  risks  of  his  employment,"  while  in 
1897  the  legislature  said,  "sound  economic  doctrine  requires  that  the  employer 
should  take  all  the  ordinary  and  extraordinary  risks  involved  in  the  carrying  on  of 
his  industry."  a 

Examination  of  the  workmen's  compensation  act  of  1897,  as  amended  in 
1900,  of  the  parliamentary  steps  by  which  it  became  law,  and  of  its  working, 
leads  at  the  outset  to  the  inquiry  into  judicial  decisions  of  sixty  years  before, 
and  the  measures  subsequently  introduced  into  Parliament  dealing  with  accidents 
which  were  the  result  of  the  growth  and  concentration  of  industries. 

Common  Law  of  Negligence, 

In  1837  the  general  principles  of  the  common  law  of  negligence  formed 
the  only  basis  of  recovery  by  a  workman  from  his  employer  for  an  accident. 
Under  these  general  principles  a  man  was  held  to  be  responsible  to  others,  includ- 

a  See  lectures  by  A.  H.  Ruegg,  K.  C. 
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ing  his  servants,  for  injuries  resulting  from  his  own  negligent  acts,  or  from  the 
negligent  acts  of  his  agents  in  the  scope  of  their  employment. 

FELLOW-SERVANT    DOCTRINE. 

•A.  decision  rendered  by  Lord  Abinger  in  1837  under  the  common  law  of 
negligence,  in  the  case  of  Priestly  v.  Fowler  (3  Mees.  &  W.  1,  Murph.  &  H.,  305), 
is  largely  responsible  for  subsequent  attempted  legislation  and  for  legislation 
enacted  affecting  a  master's  responsibility  to  his  servant  in  case  of  negligence. 
In  this  decision  was  enunciated  the  doctrine  "that  a  master  could  not  be  held 
responsible  for  an  accident  to  his  servant  if  such  accident  were  caused  by  the 
negligence  of  a  fellow-servant,*'  this  being  called  "the  fellow-servant  doctrine," 
or  "the  doctrine  of  common  employment."  This  doctrine,  whether  rightly  or 
wrongly  expounded  in  this  decision,  has  operated  as  a  defense  to  actions  by 
servants  against  their  masters  for  damages  for  injuries  resulting  from  the  neg- 
ligence of  their  master's  agents,  if  such  agents  were  fellow-servants,  and  has  thus 
left  the  workman  no  redress  in  many  cases  where  a  stranger  would  have  had 
redress. 

The  fellow-servant  doctrine  has  been  supported  on  the  ground  of  its  ex- 
pediency (as  preventing  accumulation  of  alarming  liability),  on  the  ground  of 
"its  tending  to  prevent  accidents"  (by  making  each  servant  watch  his  fellow- 
servant),  and  on  the  ground  of  "contract"  (it  being  held  to  be  one  of  the 
"implied  terms"  of  the  contract  of  employment).  On  the  other  hand,  it  has  been 
the  subject  of  bitter  attack  ever  since  it  was  enunciated,  the  statement  having 
been  made  that  it  was  an  exception  to  the  general  law  of  negligence,  putting 
workmen  in  a  worse  position  than  strangers  to  their  employer;  that  it  tended 
to  make  employers  less  careful  in  the  selection  of  their  employees,  and  that  it 
was  founded  on  a  legal  fiction,  not  on  a  voluntary  contract. 

The  doctrine  was  entirely  repudiated  in  Scotland  until  imposed  on  that 
country  by  a  House  of  Lord's  decision  in  1858  (Bartonshall  Coal  Company  v. 
Reed,  3  McQ.,  H.  L.  Cas.,  266).  Though  it  remains  operative  to  a  certain 
extent,  as  modified  by  the  employers*  liability  act  of  1880,  the  practical  workings 
of  the  workmen's  compensation  acts  have  largely  counteracted  its  effect  in  the 
trades  to  which  these  acts  apply.  From  allusions  to  it  in  debates  in  1897  on  the 
workmen's  compensation  act  it  seems  likely  to  be  soon  entirely  extinguished 
by  Parliament. 

Opinions  of  lawyers  have  differed  as  to  the  soundness  of  the  decision, 
some  holding  that  it  rightly  interpreted  the  existing  common  law,  and  others 
that  it  entirely  without  warrant  engrafted-  a  new  doctrine  into  the  law,  but  it  is 
now  according  to  high  English  legal  authority  almost  universally  admitted  to  be 
not  only  unjust,  but  also  based  on  illogical  reasoning. 

DOCTRINE    OF    ASSUMED    RISK. 

The  doctrine  of  assumed  risk  was  another  defense  against  an  employer 
being  held  liable  for  accident,  a  doctrine  generally  based  on  an  "implied  term" 
in  the  contract  of  service.  It  was  laid  down  in  the  case  of  Priestly  v.  Fowler 
(supra)  that  a  servant  "assumes  all  the  ordinary  risks  which  are  incidental  to 
his  employment."  (An  important  corollary  of  this  doctrine  of  assumed  risk 
IS  the  aforementioned  doctrine  of  fellow- service,  namely,  that  one  of  the  risks 
incident  to  the  service  which  the  workman  agrees  to  assume  is  the  risk  from 
the  negligence  of  a  fellow-servant.)  This  implied  term  of  his  contract  of 
service  left  the  workman  to  bear  the  risks  he  knew  or  ought  to  have  known, 
including  the  burden  of  dangers  inherent  in  the  business,  such  as  unavoidable 
accidents,  etc. 
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This  doctrine  has  been  justified  on  the  ground  that  the  servant  is  as 
well  able  to  guard  against  the  risk  as  his  employer  and  that  it  is  calculated  to 
secure  fidelity  and  prudence  on  the  servants'  part;  on  the  other  hand,  it  has  been 
doubted  whether  it  has  the  eflfect  claimed  for  it,  and  it  has  been  suggested  that 
the  "dread  of  personal  injury"  has  always  proVed  sufficient  to  bring  into  exer- 
cise lie  vigilance  of  the  servant.  Anotlicr  attempt  to  justify  the  doctrine,  on 
tlie  gruund  that  the  amount  of  the  workman's  wages  is  adjusted  with  reference 
to  tjc  character  of  these  risks,  is  answered  by  the  statement  that  this  theory  is 
borne  out  only  to  a  very  limited  extent  by  the  actual  facts  of  everyday  life. 
<La])att,  sec.  'J59,  etc.) 

Tl]is  principle  wa.<  applied  to  the  relations  of  master  and  servant  in  the  case 
.of  Duien  v.  Leach  i'l^)  L.  J.  Exch.  X.  S.,  221)  in  18")7,  and  also  in  Saxton  v. 
Hawkesworth  (20  L.  T.  X.  S.,  8."»n  in  1S72,  in  such  a  manner  that  it  was  made 
to  operate  as  a  dclen<t'  atrainst  a  claim  by  the  servant  for  damages  lor  injuries 
resulting  from  "ne.L^ligence  actually  existing"  on  the  part  of  his  master,  on  the 
theory  that  the  servant  had  voluntarily  agreed  to  encounter  the  risks  from  non- 
fultillment  of  his  master's  lea:al   duty  as  to  s\steni  and  appliances. 

At  the  time  of  the^e  early  ca'^es  cited  the  vuluntary  agreement  of  the  servant 
was  implied  from  his  continuing  in  the  service  of  the  employer,  "with  knowledge 
of  the  defects,"  so  that  if  the  servant  remained  in  the  service,  with  knowledge, 
he  was  debarred  thereby  from  maintaining  any  action  for  recovery  from  the 
master   for -injuries   resulting  from  such   defects. 

Doctrine  of  Volenti  Nan  fit  Injuria. 

This  old  defen-^e  of  assumed  risk,  enumerated  as  a  defense  peculiar  to  the 
relation  of  master  and  servant,  has  been  tliought  by  some  authorities  to  be  only 
a  form  of  the  wider  and  more  cnpipr'.'hensi\ e  doctrine  of  "volenti  non  fit  injuria" 
of  the  ro'nmon  law,  wb.ich  means  tliat  "one  who  voluntarily  incurs  a  risk  can  not 
recover."  The  latter  1  a^,  by  otlier  aiitl.oritio>,  hmvever,  bc'^n  stated  to  be  differ- 
ent from  tlie  doctrine  nf  assumed  risk,  as  the  doctrine  of  assumed  risk  arises  out 
of  the  contract  of  service  between  master  and  servant,  while  the  doctrine  volenti 
non  fit  injuria  is  a  'jjener'il  ])rinciple  ai)nlicabl;"^  whether  the  relation  of  master 
and  servant  exists  or  r.ot.  (Tlomas  z\  Onartermaine,  L.  H.  18  Q.  B.  Div.,  685; 
56  L.  J.  Q.   B.  X.  S..  :>1«».     See  Lab.itt.  se:.  .'^70,  note.) 

Tlrs  (h>ctrine  of  v.ilenti  non  lit  injuria  wns  thought  not  to  be  a  hardship 
on  tlie  servant  in  ihr  same  sen^i.^  as  were  the  fellow-servant  doctrine  and  the 
assumed-risk  doctrine,  as  it  was  common  to  tl'-e  whole  law  of  negligence  and 
would  1)L'  a  good  defense  to  a  «;trant:er's  action  against  the  master  for  damages 
for   injuries    resulting    from    ne.-ili'^encc. 

CONTKUJITOKV     NF.GLIGENCE. 

The  doctrine  of  contribntorv  ne;^ligence  was  another  defense  against  claims 
for  damages  for  injuries  resulting  from  ne-;liL,ence  and,  in  very  many  instances, 
defeated  a  workman's  claim  ag.M!i>t  bis  emjiloyer.  It  is  sometimes  stated  thus: 
"A  plaintiff  can  not  recover  dama^zcs  if  lnU  for  his  own  negligence  the  accident 
would  not  have  liappcn-d,  tl'oui'b  there  was  negligence  on  the  part  of  the  de- 
fendant." This  was  also  recn'^rii,:c'd  by  Lord  Abinger  in  Priestly  v.  Fowler 
(supra),  and  applied  to  a  nia>tcr  and  servant  case,  when  he  laid  down  that 
"the  relation  of  master  and  servaiit  ca'.i  not  inujly  an  obligation  on  the  part  of 
the  niast(  r  to  take  more  care  of  the  servant  than  he  may  be  reasonably  expected 
to  do  of  himself,"  thereby  rcco^rnizing  that  the  servant's  right  to  recover^'  for 
an  accident  was  conditioned  on  bis  showing  that  he  did  not  contribute  to  his  own 
injury.      CSee    Labatt,    sec.   •VI3.')      Tins   defense,    however,    was   available    against 
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the  claim  of  a  stranger  as  well  as  against  the  claim  of  a  workman  upon  his  em- 
ployer. It  was  based  upon  the  idea  that  if  the  plaintiff  was  negligent,  his  negli- 
gence and  not  that  of  the  defendant  was  the  real  or  proximate  cause  of  the  in- 
jurj'.     (Thomas  v.   Quartcrmaine,   supra.) 

This  doctrine  was  never  accepted  as  sound  in  the  admiralt}'  courts,  where, 
if  both  parties  were  negligent,  the  loss  was  divided. 

EFFECT    OF    DEATH    UPON    PERSONAL    ACTIONS. 

Another  defense  that  operated  to  defeat  a  workman's  claim  was  the  rule 
of  the  common  law  that  every  personal  action  dies  with  the  person  entitled  to 
bring  it,  or  on  the  death  of  the  person  against  whom  it  can  be  brought  (actio 
personalis  moritur  cum  persona).  This  rule  of  the  common  law,  which  relieved 
an  employer  from  responsibility  for  all  injuries  causing  death,  was,  however, 
abrogated  by  parliamentary  enactir.cnt  in  1846,  under  the  statute  commonly  called 
"Lord  Campbell's  Act."  Until  tiiat  act  the  rei)re?entatives  of  a  workman  killed 
by   acciflent  had  no  redress  whatever  against  his  employer. 

• 

BUKDEN    OF    PROOF    ON    PLAINTIFF. 

A  final  stumbling  block  to  recovery  by  an  injurcvl  workman  lay  in  the  fact 
that  at  common  law  in  an  action  for  damages  for  injuries  resulting  from  negli- 
gence the  burden  of  proof  lies  upon  the  plaintiff.  He  has  to  show  (1)  negligence, 
namely,  a  duty  and  a  breach  of  that  duty;  and  (2)  injury,  as  a  consequence  of 
that  breach.  In  many  cases,  therefore,  even  where  a  workman  had  a  legal  right 
of    recovery,  he  got  nothing,  as  he  was  unable  to  prove  his  case. 

Attempted  Legislation,  1875  to  1870. 

An  examination  of  attempted  legislation  and  legislative  enactments  shows 
that  biti.s  were  intrti^hired  in  18To  and  L^^T^  to  aholisli  t-n.iroly  the  dcctrinc  r.f 
common  employment  and  the  defense  of  assumed  risk.  TI\e?e  l)ills  were  doubt- 
less introduced  because  the  principles  so  laid  down  were  being  pressed  more  and 
more  severely  against  the  workmen  until  tlie  restrictions  wliicli  w^cre  conceivabl}' 
equitable  to  apply  in  the  case  of  the  smaller  industries  of  former  years  were 
made  to  apply  in  the  case  of  more  recent  and  inf'crinitely  extended  undertakings. 
Xhii?  the  doctrine  of  common  employmc  it  wns  applied  to  the  sliqht  relationship 
existing  between  a  miner  and  the  engineer  of  the  mine  and  between  the  general 
manaecr  of  a  railway  and  a  trackman  in  the  service  of  the  same  company,  re- 
snlting  in  the  master  in  a  large  undertakincr  e-caping  responsibility  by  deloizating 
authonty.  These  bills  were  withdrawn,  however,  on  the  undertaking  that  Lord 
Beaconsfield,  who  was  the  prime  mini^'-^r,  sl^onld  cause  an  inquiry  to  be  made 
into  the  subject  by  a  select  committee  of  Parliament. 

This  committee  was  duly  appointed,  and  in   \><11  submitted  a  report. 

This  report  recommended  that  where  a  master  delegates  his  duty  of  select- 
ing proper  servants,  material,  and  plant  wholly  to  agents,  instead  of  performing 
them  himself,  such  persons  to  whom  these  duties  are  delegated  should  be  held 
to  be  **alter  ego"  of  the  master  and  not  to  be  fellow-servants  of  the  injured 
servant. 

During  the  proceedings  of  the  committee,  before  the  adoption  of  tlie  report, 
it  had  been  proposed  that  the  committee  rccommenrl  that  the  dci'ens'^  of  commnn 
employment  should  be  abolished  in  the  case  of  accident  through  the  negli-jcnce 
of  any  employee  exercising  authority,  howc\er  lew  in  the  scale  he  might  be.  so 
long  as  he  was  not  employed  in  actual  manual  labor.  This  recommendation,. 
however,  was  rejected  in  favor  of  the  report  above  given. 
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About  the  same  time  a  report  from  the  royal  commission  on  accidents  on 
railways  was  brought  in,  to  the  effect  that  the  master  should  be  made  liable 
for  damages  for  injuries  resulting  from  the  negligence  of  those  to  whom  the 
master's  authority  had  been  delegated  on  railways. 

The  following  year,  1878,  one  of  the  bills  to  totally  abolish  the  doctrine  of 
common  employment  was  reintroduced.  It,  however,  was  "talked  out"  and  then 
dropped.  The  attorney-general,  however,  promised  to  bring  up  a  bill  later.  It 
was  then  contended  that  there  was  no  difference  between  railways  and  other 
industries. 

In  1879  three  bills  were  introduced,  none  of  which  passed.  Of  these,  one 
proposed  to  abolish  the  doctrine  of  common  employment  and  the  other  two  to 
modify  that  doctrine.  One  of  the  latter  was  introduced  by  the  government  and 
w^as  limited  in  its  operation  to  "railways,  mines,  factories,  and  works."  It  made 
the  employer  liable  for  damages  for  injuries  resulting  from  the  negligence  of 
servants  with  "managerial"  authority;  it  failed  to  pass,  as  there  was  a  disso- 
lution of  the  government  before  it  had  left  committee. 

Employers'  Liability  Act  of  1880. 

Ir  the  following  year,  1880,  a  bill  was  introduced  by  Mr.  Gladstone's  gov- 
ernment, which  was  finally  enacted  into  law  and  became  known  as  the  "em- 
ployers' liability  act  of  188^."  At  the  general  election,  following  the  dissolution 
of  Lord  Beaconsfield's  government,  the  abolition  of  the  doctrine  of  common  em- 
ployment became  an  election  cry.  Therefore,  at  the  entry  of  the  next  govern- 
ment Mr.  Gladstone  said :  "The  present  law  is  unsatisfactory  and  further  pro- 
tection to  workmen  is  necessary,"  and  immediately  reintroduced  the  bill  intro- 
duced by  Lord  Brasscy  in  1879.  Mr.  Dobson,  whose  name  was  on  the  back  of 
the  bill,  showed,  in  his  statement,  that  "the  common  law  had  ended  in  giving 
the  workmen  no  compensation  at  all  unless  he  could  trace  the  accident  to  per- 
sonal negligence  on  the  part  of  his  employer."  He  stated  that  the  bill  reverted 
to  the  ancient  state  of  the  law  and  would  take  a  middle  course,  making  the  em- 
ployer liable  for  injuries  resulting  from  the  negligence  of  those  to  whom  he 
deputed  his  duties,  or  from  defects  in  the  plant  due  to  negligence  of  his  deputies. 

Many  amendments,  which  became  interesting  from  their  frequent  reap- 
pearances in  later  Parliaments,  were  introduced.  One  provided  for  a  general 
system  of  insurance,  and  though  this  amendment  was  negatived  the  government 
said  that  while  they  did  not  deem  compulsory  insurance  practicable,  they  would 
consider  proposals  thereto.  Another  amendment,  which  was  negatived,  allowed 
a  workman  to  recover,  if  injured  by  a  fellow-servant,  "in  a  separate  department"' 
An  amendment  to  extend  the  benefits  of  the  bill  to  Her  Majesty's  arsenals  and 
dockyards  was  negatived  on  the  ground  that  they  now  had  greater  bene6ts, 
although  it  was  said  that  the  government  employees  would  ultimately  be  treated 
the  same  as  others.  It  was  claimed  by  the  opponents  of  the  bill  that  if  passed 
it  would  result  in  the  ruin  of  industries.  Mr.  Chamberlain  strenuously  denied 
this  in  debate. 

When  the  bill  became  a  law  it  was  restricted  to  a  limit  of  seven  years,  but 
it  was  subsequently  extended,  year  by  year,  until  the  passage  of  the  workmen's 
compensation  act  of  1897,  and  is  still  in  force.  It,  however,  imposed  a  limit  upon 
the  amount  of  damages  (previously  unlimited  at  common  law)  that  could  be 
recovered  for  an  accident,  namely,  "three  years*  wages  of  the  injured  person, 
or  of  a  person  in  the  same  grade  in  the  same  district."  This  limitation  has 
operated  as  a  hardship  upon  injured  children,  since  their  earnings  were  usually 
only  a  few  shillings  weekly. 

The  act  being  a  compromise,  was  imperfectly  drawn,  and  resulted  "in  a 
large   crop   of   litigation." 
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While  in  introducing  the  bill  the  Government  had  intended  to  bring  back 
the  law  to  what  it  was  supposed  to  be  in  England  before  the  case  of  Priestly  v. 
Fowler,  and  in  Scotland  up  to  the  decision  in  the  Bartonshall  Coal  Company  v. 
Reed  (3  McQ.,  H.  L.  Cas.,  266),  the  result  of  the  act  was  to  prima  facie  entitle 
the  workman  to  recovery  for  injuries  resulting  from  the  negligent  performance 
of  master's  duties  and  powers  delegated  to  superintendents  and  to  other  persons. 
It  therefore  only  obliterated  the  doctrine  of  common  employment,  as  far  as  the 
five  causes  of  injury  to  a  workman  mention  in  section  1  of  the  act  was  con- 
cerned. That  doctrine  therefore  remained  in  force  as  to  accidents  from  other 
causes  than  those  mentioned  in  section  1  of  the  act,  but  placed  the  workman  in 
the  same  position  as  if  he  had  been  a  stranger  to  his  employer,  so  far  as  the 
five  causes  mentioned  in  that  section  were  concerned.  The  five  causes  mentioned 
were  as  follows: 

(1)  Defective  ways,  works,  machinery,  and  plant  (if  due  to  the  negligence 
of  the  employer  or  of  the  person  to  whom  had  been  delegated  liis  duty  there- 
about). 

(2)  Negligence  of  a  superintendent  (if  superintendence  was  his  principal 
duty  and  he  was  not  ordinarily  engaged  in  manual  labor). 

(3)  Negligence  of  persons  to  whom  the  employer  had  delegated  his  power 
of  giving  orders. 

(4)  Acts  or  omissions  in  cbcdicnce  to  rules  or  by-laws  or  in  obedience  to 
instructions  authorized  by  employers  to  give  them. 

(5)  In  the  case  of  railway  companies,  the  negligent  management  of  trains, 
points,  and  signals. 

The  act  was  also  at  first  thought  to  have  taken  away  the  defense  of  violenti 
non  fit  injuria  (see  Weblin  v.  Ballard,  17  Q.  B.  D.,  125)  ;  however,  the  later  lead- 
ing case  of  Thomas  v.  Quartermaine,  supra,  showed  that  this  defense  still  sur- 
vived, although  the  subsequent  case  of  Smith  v.  Baker  (60  L.  J.  Q.  B.,  083), 
in  the  House  of  Lords,  minimizes  its  application. 

Contracting  Out. 

After  the  passage  of  the  employers'  liability  act  of  1880  it  was  found  that 
employers  were,  by  special  contracts  with  their  men,  freeing  themselves  from  the 
liability  imposed  by  that  act,  and  the  case  of  Griffiths  v.  Earl  Dudley  (9  Q.  B.  D., 
357)  decided  that  such  contracts  were  "not  contrary  to  public  policy."  Therefore, 
in  1881,  a  bill  was  introduced  to  prevent  an  employer  from  contracting  himself 
out  of  the  act.  The  bill  failed,  and  in  the  following  years,  1882  and  1883,  similar 
bills  again  failed.  It  was  stated  that  "it  was  inexpedient  to  interfere  with  free- 
dom of  contract  and  with  private  schemes  that  made  provision  for  every  acci- 
dent, whether  under  the  employers'  liability  act  or  not."  In  1886  a  similar  bill 
contained  a  further  clause  that  the  definition  of  a  person  intrusted  with  superin- 
tendence was  not  thereafter  to  be  limited  to  "one  who  is  not  ordinarily  engaged 
in  manual  labor,  and  whose  principal  duty  is  that  of  superintendence."  The  bill 
was  dropped  on  the  appointment  of  a  select  committee  to  inquire  into  the  workings 
of  the  act  of  1880. 

The  committee's  recommendations  were  as  follows : 

(1)  The  repeal  of  the  "limiting  definition"  of  a  superintendent. 

(2)  That  no  contracting  out  should  be  allowed,  unless  for  adequate  con- 
sideration (namely,  a  contribution  to  insurance  approved  by  outside  authority 
and  guaranteed  against  deficiency  by  the  employer). 

In  1887-88  a  bill  was  introduced  by  a  labor  member  practically  abrogating 
the  doctrine  of  common  employment,  and  while  not  affecting  existing  "contracts 
out,"  providing  that  in   future  there  should  be  none,  but  that  the  "court  in  any 
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suit, '  should  "reduce  the  damage"  if  it  was  found  the  plaintiff  had  received  benefits 
from  insurance  funds.  The  bill  was  dropped  on  the  Government  itself  intro- 
ducing a  bill  on  the  lines  of  the  select  committee's  recommendations.  That  bill 
was  emasculated  in  committee,  and  thereafter  dropped  on  opposition  by  labor 
members,  who  insisted  on  abolishing  the  defense  of  common  employment  and 
contracting  out. 

In  lbJ)0  another  bill  was  introduced  by  a  labor  member  abolishing  common 
employment  as  a  defense,  and  repealing  the  act  of  iSiiO.  But  the  Government 
again  re-introduced  its  bill,  allowing  contractnig  out  only  when  "a  written  request 
was  made  by  a  workman,"  and  even  then  allowing  the  court,  in  any  subsequent  suit, 
to  pass  on  the  question  of  the  adequacy  of  consideration  received  by  him  for  so 
doing,  and  to  see  that  it  was  a  substantial  one,  other  than  "continuance  in  service." 

The  following  year  a  labor  member  introduced  a  bijl,  which  did  not  pass, 
entirely  prohibiting  contracting  out,  and  actually  invalidating  all  such  existing 
contracts. 

It  will  therefore  be  seen  that  the  Government  was  on  the  horns  of  a 
dilemma : 

On  the  one  hand,  it  was  shown  that  from  the  workmen's  standpoint  there 
seemed  to  be  no  equitable  reason  for  the  distinction  of  the  existing  law  between 
accidents,  the  result  of  negligence,  traced  to  a  superior  servant,  and  accidents 
traced  to  an  inferior*  servant,  the  neglect  of  one  being  as  liable  to  cause  an 
accident  as  the  neglect  of  the  other,  or  for  the  law  treating  workmen  less  lib- 
erally than  strangers,  even  where  the  accident  was  caused  by  an  inferior  servant. 
Again,  if  a  distinction  were  maintained  making  "mere  authority"  on  the  part  of 
the  offending  servant  the  test,  it  would  still  be  unjust  and  would  practically 
amount  to  no  distinction  at  all.  The  elimination  therefore  of  the  distinction  by 
abolition  of  the  doctrine  of  common  employment  was  put  forward  as  one  remedy. 

On  the  other  hand,  the  only  other  remedy  would  have  been  to  change  the 
general  law  by  taking  away  from  the  master  his  liability  to  anyone,  to  a  stranger 
as  well  as  to  a  servant,  for  his  servant's  acts.  This  would  have  caused  altogether 
too  great  an  upheaval  of  general  legal  relations,  and  probably  could  not  have 
been  enacted,  owing  to  opposition  not  only  by  the  workmen  interest,  but  also  by 
the  public  interest. 

The  difficulties  that  confronted  the  Government,  if  they  permitted  contracting 
cut,   were:  ^ 

(1)  Examination  of  adequacy  of  contracting-out  schemes  beforehand  would 
necessitate  a  Government  department. 

(2)  To  allow  the  adequacy  of  contracting-out  schemes  to  be  passed  on  by 
a  court  in  suits  would  take  from  the  employers  "the  prevention  of  suit  feature," 
their  chief  incentive  to  contract  out. 

The  Government  found,  on  inquiring  into  how  far  contracting  out  had  been 
carried,  since  tiic  act  of  18M0.  that  as  regards  mines,  a  very  large  number  did 
contract  out,  and  dcsfrcd  to;  in  railways  contracting  out  was  general;  in  the 
building  trades,  the  iron  trades,  and  other  trades  there  was  generally  no  con- 
ti  acting  out. 

Among   the    reasons   advanced    for    prohibiting   contracting   out    were: 

(1)  That  the  act  tends  to  safety  through  exposing  negligent  employers  in 
court.  But  the  Government  found  the  number  of  cases  in  court  were  insignificant, 
and  from  such  statistics  as  were  available  concluded  that  the  claim  was  not  borne 
out. 

(2)  That  if  allowed  to  contract  out,  workmen  will  be  coerced  to  contract 
out  for  no  consideration.  The  Government  found  practically  no  such  cases,  and 
also  found  that  employers'  contributions  to  benefit  societies  under  contracting-out 
schemes  exceeded  vastly  the  amount  payable  under  the  act. 
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The  contracting-out  schemes  covered  all  accidents,  both  those  for  which  the 
master  could  be  held  liable  and  those  for  which  the  master  could  not  be  held 
liable.  They  seemed  to  work  advantageously  to  both  parties,  the  workmen  getting 
larger  pecuniary  benefits  for  every  accident,  and  also  having  an  incentive  to 
insure,  while  the  master  was  freed  from  suit  and  was  placed  on  better  terms 
with  his  men.  Therefore  it  was  felt  that  an  absolute  prohibition  of  contracting 
out  would  be  advantageous  to  both  parties. 

Attitude   of   Pomtkai.    Economists. 

The  Government  had  bcfure  it,  en  Oc  one  liand,  the  view  of  lawyers,  em- 
ployers, and  workmen,  who  argied  as  if  tlnre  was  then  practically  no  indemnity 
recoverable  for  accident,  and  furtlier  tliat  abolishing  the  doctrine  of  common 
employment  \vould  give  such  an  indemnity,  but  that  contracting  out,  if  allowed 
would  take  it  away  again. 

On  the  other  hand  was  the  \  iew.  from  the  political-economy  stand])oint, 
which  admitted  that  industry  ought  to  bear  the  cost  of  all  accidents  (as  risks  as 
well  as  labor  should  be  paid  for),  but  maintained  that  it  actually  did  so,  in  what- 
ever state  of  the  law,  in  a  fractional  reduction  of  the  current  rate  of  wages 
which  the  employer  took  from  the  men  and  ultimately  paid  back  to  them  in 
occasional  damages  recovered  apainst  him  for  accidents.  Political  economy  was 
not,  therefore,  concerned  with  such  changes,  since,  if  the  law  were  made  more 
drastic  by  abolishing  common  employment,  a  slightly  larger  amount  would  be 
retained  by  the  employer  from  the  wages,  and  if  contracting  out  were  permitted 
again  a  less  amount  would  be  retained  by  him. 

The  political  economists'  view  was,  therefore,  that  there  was  no  sound 
economic  reason  for  making  distinctions  between  accidents  which  were  the  result 
of  negligence  and  pure  accidents;  that  all  accidents  might  be  properly  compensated; 
that  it  merely  made  the  emoloycr  an  insurer,  who  took  the  premiums  from 
the  wpees  in  a  greater  or  less  degree,  and  that  it  was  only  a  political  and  not 
an  economic  oue.stion. 

The   Asquith   Bill. 

In  )>^9^  the  Liberal  government,  then  in  power,  through  the  home  secre- 
tar>',  Mr.  Asquith,  introduced  a  bill  to  amend  the  existinc:  employers'  liability 
law.  This  bill  provided  for  the  repeal  of  the  act  of  1.^80  and  for  the  abolition 
of  the  doctrine  of  common  employment  entirely  and  the  limit  of  damages  re- 
coverable: it  prohibited  contracting  out  entirely.  Though  it  did  not  take  away  the 
defense  of  contributory  negligence  and  acquiescence  (volenti  non  fit  injuria), 
it  left  the  servant  in  the  same  position  as  a  stranger,  thus  practically  going  to 
the  limit  of  previous  contemplated  legislation. 

At  once,  on  the  introduction  of  this  bill,  Mr.  Chamberlain,  who  was  a 
member  of  the  opposition  (the  Conservative  party),  introduced  an  amendment 
to  the  effect  that  no  change  of  the  law  "will  be  final  or  satisfactory  which  does 
not  provide  compensation  for  all  injuries  in  the  ordinary  course  of  employ- 
ment not  caused  by  injured's  own  act  or  default."  This  departure  eliminated  the 
question  of  whether  the  master  was  negligent  or  not. 

The  attitude  toward  industrial  accidents  as  expressed  in  this  amendment 
had  for  some  time  past  found  expression  in  legislation  in  Germany  and  ^Austria, 
as  well  as  in  other  European  countries.  There  the  basis  of  recovery  for 
accidents  had  been  changed  from  that  of  the  general  common  law  of  necrlicfcnce 
to  the  principle  that  "workmen  should  receive  certain  compensation,  but  limited 
in  amount,  for  all  accidents  of  industry,"  irrespective  of  whether  negligence 
attributable  to  the  master  caused  them  or  not;  contracting  out  was  prohibited. 
In  one   country    (Germany),   as   a    machinery    for   carrying   this   out,    a   general 


1 76  REPORT  OF  THE 

system  of  insurance  had  been  adopted,  the  industries  of  equal  degree  of  danger 
being  formed  into  mutual  insurance  guilds. 

A  second  bill  was  therefore  introduced  by  private  members  making  the 
employer  liable  to  pay  "compensation  for  all  injuries  due  to  employment,"  ex- 
cepting the  willful  default  of  the  injured  workman,  placing  limits  on  such  com- 
pensation, however,  and  providing  that  it  should  take  the  form  of  purchase  of 
annuities  from  the  post-office  of  the  amounts  specified  in  the  schedule  of  the 
bill.  This  bill  was  only  tentative,  and  was  withdrawn,  as  was  Mr.  Qiambcrlain's 
amendment  to  the  Asquith  bill. 

PRINCIPLE   OF   THE  BILL. 

Mr.  Asquith,  in  debate  of  the  government  bill,  said  the  principle  of  it  was 
exactly  similar  to  the  act  of  1880,  namely,  that  "if  a  man,  for  his  own  profit, 
sets  on  foot  industrial  operations  he  ought  to  be  made  responsible  for  the 
selection  of  his  servants  and  the  supervision  of  his  business,  so  as  to  reduce 
the  risks  to  the  smallest  possible  number,"  and  that  this  bill  would  diminish  the 
area  of  accidents.  The  opposition  pointed  out  that  masters  could  not  control 
the  acts  of  the  fellow-servants. 

After  lengthy  debate  throughout  the  session,  and  the  introduction  of  a 
new  clause  dealing  with  employments  injurious  to  health,  the  government  bill 
passed  the  House  of  Commons. 

In  the  House  of  Lords  an  amendment,  passed  by  148  votes  to  28  (known 
as  the  "Dudley  amendment"),  permitted  the  continuance  of  existing  contracts  out, 
if  subsequently  approved  by  a  two-thirds  vote  of  the  men,  and  future  contracts 
out  on  the  granting  of  a  certificate  by  the  board  of  trade  "that  the  scheme 
compensates  all  cases  of  injury,  that  the  employer  contributes  at  least  one-fourth, 
and  that  an  actuary  certifies  that  contributions  are  proportionate  to  the  liabilities 
of  the    fund." 

On  the  House  of  Lords  refusing  to  eliminate  their  amendment  and  con- 
cede the  unrestricted  prohibition  of  contracting  out,  on  the  ground  that  the 
workmen  were  opposed  to  the  prohibition  and  that  it  would  minimize  the  pre- 
vention of  accident  feature  of  the  bill,  the  House  of  Commons  rejected  the 
amendment  and  threw  up  the  whole  bill. 

It  will  be  seen  that  the  attitude  in  England  toward  the  subject  of  industrial 
accidents,  and  the  law  in  force  there  at  the  time  of  the  failure  of  the  Asquith 
bill,  corresponded  very  closely  to  the  attitude  toward  the  subject  and  to  the  laws 
in  force  in  the  United  States  today,  with  the  exception  that  verdicts  higher  in 
amount  are  rendered  here  by  juries.  The  law  in  England  then  was  the  com- 
mon law  of  negligence,  subject  to  the  defenses  of  contributory  negligence,  assump- 
tion of  risk,  and  fellow-servant  negligence,  as  modified  by  the  employers'  liability 
act  of  1880.  The  legislation  attempted  indicated  clearly  the  tendency  of  public 
opinion  toward  trade  compensation  for  accident  irrespective  of  negligence.  In 
the  United  States  the  existing  law  is  the  same  common  law  of  negligence, 
subject  to  the  same  defenses  of  contributory  negligence,  assumption  of  risk,  and 
fellow-servant  negligence,  as  modified  in  some  States  by  similar  employers' 
liability  acts,  and  in  others  by  a  more  limited  interpretation  of  the  defense 
of  fellow-servant  negligence.  In  the  United  States,  as  then  in  England,  in 
certain  States  (as  in  Massachusetts)  there  have  been  suggested  changes  to  laws 
of  compensation  irrespective  of  negligence. 
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WORKMEN'S  COxMPENSATION  ACT  OF  1897. 

Amumehts  Advanced  when  the  British  Workmen's  Compensation  Acts- 
were  Adopted. 

principle  of  the  bill. 

The  next  serious  attempt  to  deal  with  the  subject  of  accidents  to  workmen 
was  the  introduction  by  the  Conservative  Government  of  a  bill  which  became 
the  workmen's  compensation  act  of  1897.  The  Government  in  introducing  the 
bill  said:  "The  present  law  is  notoriously  inadequate;  it  fails  to  compensate  for 
accidents  if  caused  by  fellow-servants,  if  contributed  to  by  the  injured,  and  if 
resulting  from  the  risks  of  occupation;  it  causes  costly  litigation,  35  per  cent 
of  the  amount  recovered  being  legal  expense;  it  leaves  the  employer  ignorant  of 
what  his  liability  is." 

The  home  secretary  said  that  the  Asquith  bill  had  attempted  the  prevention- 
of  accidents  by  making  the  master  responsible  for  accidents  from  the  negligence 
of  fellow-workmen,  as  well  as  from  his  own,  and  without  limiting  the  amount 
of  damage,  putting  the  workmen  in  the  same  position  as  strangers;  that  such' 
legislation  rendered  proof  of  negligence  necessary,  which  meant  increased  litiga- 
tion, and  such  a  law  would  still  reach  only  50  per  cent  of  the  accidents  that 
happened. 

The  Government  held  that  giving  a  right  of  action  for  injuries  resulting" 
from  negligence  conld  not  adequately  meet  the  serious  results  of  accidents  to* 
workmen,  that  they  should  be  put  in  a  better  position  toward  their  employers 
than  a  stranger  and  be  griven  a  certain  but  limited  compensation  for  all  accidents, 
not  at  the  expense  of  taxes  or  public  charity,  and  that  this  would  tend  to  pre- 
vent accident,  though  the  true  method  of  prevention   was  by  criminal   statutes. 

Tbe  GoTcmment  said  the  purpose  of  their  bill  was  to  define  and  limit  the 
liaiulity  and  devise  a  simple  and  inexpensive  method  of  settling  doubtful  ques- 
tions. That  the  principle  was  new,  based  on  the  doctrine  that  "When  a  person* 
on  his  own  re8pon.Mbility  and  for  his  own  profit  sets  in  motion  agencies  which 
create  risks  for  others,  he  ought  to  be  civilly  responsible  for  the  consequences," 
but  in  appl3ring  this  and  granting  compensation  it  was  the  general  opinion  that 
a  Itmtt  of  liability  should  be  adopted  with  it. 

The  opposition  (Mr.  Asquith)  admitted  the  principle  of  universal  compen- 
sation and  of  giving  "some  solatium  for  a  pure  accident,  the  result  of  no  negli- 
gence, to  soldiers  in  the  army  of  industry."  He  said  it  was  revolting  to  senti-^ 
ment  and  judgment  that  "men  who  met  with  accidents  through  the  necessary 
exigencies  of  daily  occupation  should  be  a  charge  upon  their  own  families,"  and 
tfaoagh  the  bill  created  a  nerw  legal  right,  so  did  the  poor  law,  which  recognized 
everyone's  right  to  State  food  and  shelter.  He,  however,  criticised  the  bill  as 
drawn. 


arguments  for  and  against  the  bill. 

The  following  are  the  leading  arguments,  pro  and  con,  of  the  extended  de- 
bates that  followed,  grouped  under  their  respective  heads,  and  referred  to  the 
different  provisions  of  the  bill. 

By  its  opponents  the  bill  was  called  **a  radical  revolution"  and  "a  plunge 
into  socialism."  It  was  said  to  exceed  the  proper  function  of  government,  which 
was  the  protection  of  property  and  liberty,  transferring  the  burden  of  accidents 
from  one  set  of  people  to  another;  it  was  said  to  put  legal  responsibility  where 
no  moral  responsibility  existed,  and  to  be  contrary  to  the  tenets  of  the  Conserva- 
tive party  introducing  it. 
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This  was  answered  by  Mr.  Chamberlain,  the  author  of  the  bill,  who  ad- 
•jnittcd  that  it  was  a  new  principle,  only  applicable  if  a  "great  public  human  in- 
terest is  involved,"  but  said  that  the  bill  dealt  with  "a  great  scandal";  not  with 
absolute  rights,  but  with  questions  of  humanity  and  expediency.  He  stated  that 
it  contained  two  principles,  as  follows: 

(1^  That  a  workman  was  entitled  for  all  accidents  of  occupation  to  a 
'moderate  and  reasonable  compensation. 

(2)  That  the  compensation  should  be  a  charge  on  the  trade,  like  repair  of 
machinery. 

He  said,  moreover,  that  the  bill  distinguished  between  an  employer's  moral 
negligence  (employer's  wilful  or  wrongful  act)  and  an  employer's  technical  neg- 
ligence (his  foreman  causing  an  accident)  and  an  employer's  criminal  negligence 
-(employer's   neglect  of   precaution   after   warning). 

Mr.  Balfour  (afterwards  prime  minister)  said  that  the  bill  was  consistent 
with  previous  legislation,  the  country  felt  it  desirable  to  "diffuse  the  shock"  of 
accidents,  and  had  already  granted  such  a  relief  to  the  public,  and  it  should  be 
granted  to  a  workman  in  his  vocation.  He  answered  the  objection  that  it  put  a 
legal  where  no  moral  responsibility  existed  by  showing  that  the  law  already  did 
that,  as  it  made  a  railroad  responsible  for  an  injury  to  a  passenger,  even  where 
-caused  by  the  mistake  of  a  good  engineer. 

Lord  Salisbury  (the  prime  minister)  said  that  the  existing  law  was  social- 
istic and  not  the  bill,  since  the  existing  law  made  the  taxpayer  through  the  poor 
law  pay  for  a  railroad  engineer  killed  by  an  outsider  obstructing  the  track,  and 
so  transferring  the  burden  to  the  industry  itself  (the  railroad)  was  less  socialistic. 

He  said  that  there  was  a  proper  distinction  between  State  interference  when 
saving  Hfe  as  against  saving  property ;  that  in  no  well-regulated  State  was  mere 
liberty  allowed  to  endanger  lives;  that  it  was  the  supreme  duty  of  the  State  to 
see  that  the  claims  of  property  must  bow  to  the  interest  of  citizens  represented 
by  safety,  life,  and  limb.  He  added  that  the  bill  was  part  of  the  series  of  old 
factory  legislation  preventing  disease  and  death.  He  said  the  history  of  the 
law  of  compensation  was  a  history  of  a  great  machinery  for  saving  life. 

The  following  objections  to  the  bill  and  answers  to  these  objections  were 
also  made : 

(1)  That  it  was  unfair,  as  it  made  the  employer  liable  for  acts  of  strangers, 
and  as  a  social  experiment,  if  it  was  expedient  for  the  country,  the  country  should 
pay  for  it ;  but  it  was  answered  that  it  was  "fair,  moral,  and  right" ;  that  those 
for  whose  emolument  the  trade  was  carried  on  should  pay;  that  as  the  employer 
risked  only  his  capital,  but  the  workman  his  life,  he  had  a  right  to  compensa- 
tion when  injured  at  his  employment;  that  wear  and  tear  should  be  borne  by  the 
industry;  that  a  maximum  of  one-half  wages  lost  was  fair. 

(2)  That  the  German  system  was  better,  as  under  it  trade  responsibility 
existed,  as  opposed  to  individual  responsibility  under  the  bill,  and  that  the  state 
should  insure  or  assume  the  pensions;  but  Mr.  Chamberlain  answered  that  the 
<jerman  system  uas  too  elaborate  and  was  impossible  for  English  people,  and  that 
state  insurance   was  a   gigantic  question. 

(3)  That  it  would  cause  social  strife,  as  it  was  alleged  the  German  law 
had  done;  but  its  advocates  maintained  that  it  would  insure  social  peace  and  di- 
minish litigation,  as  they  alleged  the  German  law  had  done. 

(4)  That  the  trades  unions  and  friendly  societies  would  suffer  through 
it;  but  this  was  denied  by  the  labor-union  members. 

(o)  That  it  would  take  away  self-reliance  and  thrift  from  the  workman; 
but  it  was  said  that  individualistic  theories  about  the  rights  and  habits  of  grown 
men  had  become  obsolete. 

(6)     That  it  would   reduce  wages;   but  this  was  not  admitted. 
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(7 )  That  it  would  increase  accidents,  as  it  was  alleged  the  German  law 
N  done;  but  this  was  denied. 

(8>  That  it  would  injure  old  men,  as  employers  would  not  employe  them; 
^^t  (tHough  the  Government  was  willing  to  limit  the  provisions  of  the  bill  to 
^^  uncier  60  years)  this  was  strenuously  denied  by  the  representatives  of 
^■^or,   wlio  said  older  men  were  more  careful. 

(9)     That  it  was  illogical,  as  it  excluded  health.    The  Government  admitted 
'**  but    said  that  health  was  too  large  a  question  to  tack  onto  it. 

(.10)       TJiat    it     would    injure    trade,    especially     export    trade,    and     that 
^   bill    taxed   industry;   but   it   was   answered   that  the   employer's   liability    act 
°     1880    had   been    said    to    impose    "terrible    liabilities    on    trade,"    which    expe- 
'^^^e    had  shown  to  be  unsound. 

^r.   Chamberlain   said  the  Asquith  bill   was  a  punishment  bill   covering   10 
.  ^«nt   of  accidents  and  this  bill  was  a  benefit  bill  covering  80  per  cent  of 

^1^^      Other   members    admitted    it   would    relieve    poverty,    distress,   and    ruin    to 

^^iids  of   workmen  through  accidents. 

^(rv»       -^ir.  Ruegg,  a  leading  English  commentator  on  this  subject,  states  the  prin- 

^     ^f  the  bill  to  be  that  "the  pecuniary  results  from  loss  of  life  and  injury 

'^'^\^^nt  to  the  carrying  on  of  industrial   enterprise"  should  be  regarded  as   "a 

N^vcX.  of  the  expense  of  production ;"  that  the  employer  who  initiates  it  should, 

for  convenience  sake,  pay  this  expense  in  the  first  instance,  and  that  "ultimately 

it  will  be  paid   by   the   community"    for  whose   use   and   enjoyment   industry    is 

carried  on. 

Scope  of  the  Bill. 

The  act  of  1897  is  limited  in  its  application  to  employment  on  or  in  or 
about  a  railway,  factory,  mine,  quarry,  or  engineering  work,  and  a  building 
which  exceeds  30  feet  in  height  being  constructed  or  repaired  by  means  of  a 
scaffolding,  or  being  demolished,  or  on  which  machinery  driven  by  power  is 
being  used  for  those  purposes.  (Sec.  7  (1).)  The  act  of  1900  added  agricul- 
ture. 

The  scope  of  the  act  of  1897  was  criticised  generally  as  being  too  exclusive 
and  covering  only  selected  industries;  as  failing  to  cover  large  classes  of  work- 
men, such  as  seamen,  agricultural  laborers,  employees  in  workshops  (factories 
without  mechanical  power),  and  other  small  employers'  work  people;  as  only 
partially  covering  building  employees ;  as  failing  to  cover  the  first  two  weeks* 
disability  from  accident;  as  failing  to  cover  injuries  to  health,  and  as  covering 
trades  like  coal  mining,  which  would  be  ruined  by  the  bill. 

Generally  the  Government  said  that  the  bill  was  a  tentative  measure,  and 
as  it  involved  a  new  principle  it  was  limited  to  the  more  dangerous  industries, 
1.  c.,  to  those  which  had  the  most  accidents;  that  it  covered  6,000,000  work  peo- 
ple (leaving  7,000,000  unprotected),  but  it  had  covered  60  or  70  per  cent  of  all 
accidents;  that  the  two  exceptions  to  liability  were  serious  and  wilful  miscon- 
duct on  the  part  of  the  injured  employe  (sec.  1  (2)  (c))  and  the  exemption 
of  employers  from  liability  for  the  first  two  weeks  of  accidents  (sec.  1  (2)  (a)  ), 
which  would  foster  benefit  societies  and  knock  off  25  per  cent  of  accidents 
(which  were  trivial)  and  30  per  cent  of  the  compensation  payable;  that  injury 
to  health  w^as  too  large  a  question  to  add  to  this. 

In  discussion  Mr.  Balfour  indicated  that  a  reason  for  omitting  small  em- 
ployers and  selecting  the  great  organized  trades  was  to  obviate  what  would  be 
merely  transferring  the  "shock  of  accident"  from  one  individual  to  another, 
the  shock  being  diffused  if  applied  to  the  great  organized  trades.  It  was  ad- 
mitted  that   when    experience    had   proved    there   was    no    injury    to    the    trades 
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covered,  such  experience  would  be  an  unanswerable  argument  in  favor  of  the  ex- 
tension of  the  scope  of  the  bill. 

In  debate  it  was  said  that  there  were  three  tests  of  the  scope:     (1)   Risk, 
(2)    capital  in  industry,   (3)   insurance  feasibility. 

Seamen. 

The  arguments  against  inclusion  of  seamen,  presented  by  Mr.  Chamberlain, 
were  that  shipping  was  a  great  industry  "of  special  circumstances,"  and  there- 
fore separate  legislation  was  necessary;  that  the  great  steamship  lines  were 
different  from  the  merchant  service;  that  the  inclusion  of  seamen  under  the 
bill  would  breed  opposition;  that  already  injured  sailors  were  paid  their  wages 
and  medical  attention  according  to  special  laws.  It  was  said  that  deaths  on  sail- 
ing vessels  were  oO  to  1  of  deaths  on  steamers;  that  it  would  kill  the  sailing* 
vessel  industry  and  the  fishing  business  to  include  them;  that  the  owner  had  no 
control  over  accidents  at  sea.  Several  owners  in  big  steamship  lines  recommended 
inclusion,  and  Mr.  Havelock  Wilson  (who  had  fought  to  have  the  act  of  1880 
applied  to  sailors,  but  failed)  pointed  out,  as  to  payment  of  wages  when  a  sea- 
man was  injured,  that  there  was  no  loss  to  the  owner,  as  the  other  sailors 
did  the  injured  sailor's  work;  that  shipowners  paid  no  poor-rate  tax,  and 
therefore  "landsmen  paid  for  injured  sailors;"  that  there  was  no  medical  at- 
tention supplied  except  in  the  big  liners;  that  the  trade  was  a  most  dangerous 
one. 

Workshops. 

m 

It  was  urged  that  women  and  children  were  employed  in  workshops,  that 
there  were  no  "compassionate  allowances"  in  workshops,  and  that  the  tendency 
of  modern  legislation  was  to  unite  workshop  and  factory;  but  it  was  answered 
that  they  were  not  dangerous,  the  proportion  being  only  two  deaths  in  workshops 
to  188  in  factories. 

Buildings. 

The  Government  refused  to  eliminate  the  restriction  and  cover  buildings 
under  30  feet  in  height,  saying  that  the  inclusion  of  buildings  was  a  compro- 
mise, and  that  30  feet  was  an  arbitrary  line,  based  on  the  factory  act. 

« 

Government  Emf>loyes. 

Persons  in  the  naval  and  military  service  of  the  Crown  were  excluded  (sec. 
8)  ;    otherwise  Government  employes  were  covered. 

Malingering. 

It  has  been  claimed  by  the  opponents  of  the  bill  that  the  German  law  had 
increased  malingering  on  the  part  of  injured  workmen,  and  that  this  bill  wonld 
have  the  same  effect,  but  the  Government  felt  that  these  provisions  for  medical 
examination  would  prevent  it,  and,  further,  that  cooperative  schemes  formed 
under  the  contracting- out  clause,  as  they  would  be  controlled  by  workmen,  woald 
also  prevent  it. 

Acts  of  Strangers. 

In  reply  to  the  criticism  that  the  bill  was  unjust  in  making  an  employer 
responsible  for  injuries  to  his  men  caused  by  acts  of  strangers,  the  "answer  was 
made  that  all  employers  with  their  fellow-men  in  their  power  through  industry 
should  "be  forced  to  make  them  safe."  The  Government  said  if  the  employer 
was  not  made  liable  it  would  necessitate  the  inquiry,  "Who  caused  the  accident?" 
and  result  in  litigation,  defeating  the  object  of  the  bill,  which  was  to  compensate 
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without  inquiry.  With  a  view  to  this  principle,  and  chiefly  to  include  under  it 
subcontractors'  workmen  (sec.  4)  as  employes  of  the  chief  employer,  so  enabling 
them  to  get  their  benefits,  section  7  (1)  provides  that  "the  act  shall  apply  only 
to  em  f>  loyment  by  the  undertakers,"  though  in  all  cases,  except  those  in  section  4, 
the  injiired's  own  employer  is  the  undertaker  (sec.  7);  (2)  defining  the  under- 
taker SLS  "the  company"  in  a  railway,  "the  occupier"  in  a  factory,  quarry,  or  laun- 
^V.  **tlie  owner"  in  a  mine,  "the  person  undertaking  the  construction,  etc.,"  in  en- 
gineer-ing  work  and  in  building.  Section  4,  however,  gives  the  undertaker  a  right 
of  indemnity  against  the  subcontractor. 

Coal   Mining. 

1 1:  was  urged  that  80  to  90  per  cent  of  the  coal  in  Northumberland  competed 
^vith  foreign  coal,  and  that,  therefore,  employers  could  not  transfer  the  burden 
10 the      ioreign  consumer;   that  any  raise  in  the  price  would  destroy  the  glass  trade 

^^   irij  ure  the  steel  trade;   that  the  bill  would  shut  down  a  number  of  coal  mines. 

The 


^    ^-^overnment  answered  that   foreign  competitors  had  compensation  laws. 

Agricultural  Laborers. 

^  ^  ^    was  urged  that  agricultural   laborers  should  be  covered,  as  accidents  oc- 

•    ''^^cl      from  agricultural  machinery,  and  their  poor  wages  did  not  enable  them  to 

^f**"*-^    Z    that  they  presented  the  most  pathetic  figure  in  the  social  system  —  a  life 

JftQ'^      ~^  *~  emitting  toil,  followed  by  the  poorhouse  in  old  age.     The  Government  in 

y,  ^^  ^id  the  bill  was  only  tentative,  and  agriculture  was  not  a  dangerous  trade. 

J      ^        <Ji(i,  however,  by  a  separate  bill  in  1900,  include  agriculture,  which  covers 

,   ^  ^^  ''-"»^  Iture,  forestry,  husbandry,  inclusive  of  keeping  li\''e  stock,  poultry,  or  bees, 

■*  ^  growth  of  fruit  or  vegetables. 

Prevention  of  Accidents. 

•^^  *-^  he  Asquith  bill  had  been  put  forward  as  effecting  the  prevention  of  ac- 

fflff^  *  ^  ^ ,  and  bis  party  urged  that  this  bill  would  not  prevent  accidents ;    that  the 


in  &■*-  ^  ^^^  ^**  incflfcctual  to  prevent  them;   that  there  was  nothing  incompatible 

•^1^       "^-^  Siting  universal  compensation,  and  at  the  same  time  providing  special  liabil- 

j^        *^^^r  preventable  accidents;    that  the  German  system  provided  compensation 

^^j^^^^^^ Tcvention  under  its  danger  schedule;    that  in  Germany  the  trades  had  a 

^^^^^  against  a  negligent  employer;    that  under  this  bill  there  would  be  insur- 

"^^^^^^^^     and  that   insurance  deprived  the  master  of  incentive  to  care. 

It  was  answered  that  the  Asquith  bill  only  made  the  master  responsible  in 
3  greater  number  of  accidents  than  the  preexisting  law,  and  that  the  master  could 
fjot  prevent  the  accidents  caused  by  fellow-servants,  by  which  only  that  bill  in- 
creased his  responsibility;  that  this  bill  covered  a  still  greater  number  of  acci- 
dents than  the  Asquith  bill,  and  so  was  more  powerful  than  it  to  prevent  accidents; 
that  increased  responsibility  meant  increased  care;  that  the  emploj^ers'  financial 
responsibility  was  a  greater  preventive  than  State  financial  responsibility;  that 
the  true  method  of  prevention  was  by  criminal  enactment,  by  factory  and  work- 
shop acts,  and  other  health  and  safety  acts,  and  that  section  1  (5)  of  the  hill  made 
special  reference  to  the  fines  applied  for  the  benefit  of  the  injured  workmen,  and 
provided  that  the  act  should  in  no  way  restrict  proceedings  for  such  fines.  In 
regard  to  insurance,  it  was  stated  the  employers  had  always  been  able  to  insure ; 
that  want  of  care  would  affect  employers'  pockets,  as  insurance  companies  would 
differentiate  rates;  that  they  saw  to  it  that  machines  wore  well  guarded;  that 
Jt  was  cheaper,  however,  not  to  insure  at  all,  which  was  feasible  now  that  com- 
pensation was  definite  and  limited. 
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Burden  Imposed   by  Dill. 

On  the  question  as  to  where  the  burden  imposed  by  the  bill  would  and 
should  fall,  Mr.  Asquith  said  that  in  trades  with  foreign  competition  it  could  not  be 
transferred  to  the  consumer,  but  that  it  would  fall  on  the  employer  and  workman, 
with  consequent  injury  to  the  small  employer.  To  prevent  the  latter  happening 
and  to  insure  the  workman  getting  his  benefits,  he  advocated  placing  it  on  the 
trade  as  a  whole,  as  in  Germany,  and,  to  prevent  injury  to  the  trades  with 
foreign  coompetition,  he  suggested  placing  the  burden  of  the  bill  on  the  community 
as  a  whole.  He  abmitted  it  would  not  be  crushing  to  industries  generally,  and 
that  it  would  be  perfectly  fair  even  if  the  burden  fell  on  wages. 

Other  members  said  that  the  small  employer  was  being  crushed  out  of 
existence,  and  advocated  some  government  scheme  of  insurance,  as  well  for  small 
employers  as  for  trades  with  foreign  competition  like  the  coal  trade,  which 
would  be  ruined,  because  they  could  not  stand  the  burden;  the  foreigners  now 
(though  they  already  had  accident  compensation  laws)  were  winning  in  compe- 
tition. They  also  said  that  mine  owners  would  run  the  risk  themselves  of  bank- 
ruptcy through  a  mine  disaster,  since  rates  of  insurance  would  be  so  heavy 
to  cover  them ;  it  was  no  help  to  a  mine  owner  with  an  explosion  costing  £80,000 
($389,320)  on  his  hands  to  be  told  that  the  average  cost  was  one  per  cent. 

Mr.  Chamberlain  answered  that  the  cost  fell  ultimately  on  the  consumer; 
that  it  would  not  be  a  burden  on  wages,  but  would  become  a  part  of  charges 
which  in  foreign  countries  were  called  trade  charges,  as  much  as  fire  insurance, 
and  an  addition  to  the  cost  of  raw  material;  that  the  price  of  wages  was 
settled  by  the  supply  of  labor  and  not  by  these  charges,  unless  it  could  be 
shown  that  every  business  charge  became  a  charge  on  wages;  that  wages  in 
Germany  had  advanced.  He  characterized  the  cry  of  ruining  trades  as  ridicu- 
lous and  said  that  generous  employers  already  made  similar  contributions,  and 
they  were  glad  their  competitors  were  to  be  brought  up  to  their  level. 

The  attorney-general  said  the  main  criticism,  "that  the  cost  would  be  2d. 
(four  cents')  a  ton  on  coal,"  meant  that  the  cost  would  only  be  ten  to  twenty 
per  cent  more  than  the  Asquith  bill,  and  that  catastrophes  like  explosions  were 
not  arguable ;  that  tl:e  bill  covered  every-day  accidents. 

Mr.  Broadhurst,  who  had  taken  a  keen  interest  in  labor  matters  as  a 
member  for  twenty  years,  said  that  a  great  principle  had  been  established  by  the 
bill,  but  there  was  "no  answer  to  where  the  burden  would  fall."  Sir  Edward  Clark 
said  the  burden  would  fall  first  on  the  employer,  second  on  the  consumer,  and 
third  on  wages,  which  was  fair.  It  was  believed  that  it  would  only  fall  on 
wages  when  the  bottom  price  in  foreign  markets  had  been  reached. 

It  was  pointed  out  that  the  income  tax  showed  an  industrial  profit  of 
£336,000,000  ($1,635,144,000),  so  that  industry  could  well  bear  the  bill;  that 
the  fears  of  coal  owners  in  1860,  1872,  and  1877  had  not  been  borne  out  by 
subsequent  facts;  that  the  bill,  in  reality,  was  not  a  serious  burden,  as  improving 
the  conditions  of  labor  by  shortening  hours,  etc.,  always  benefited  a  trade;  that  the 
charitable  donations  of  employers,  who  voluntarily  did  as  much  now,  would  be 
saved. 

Cost  of  the  Bill. 

The  cost  of  the  bill  to  the  trades  involved  was  urged  as  the  strongest  argu- 
ment against  it.  Mr.  Chamberlain  believed  that  on  the  basis  of  the  government 
experience,  one  per  cent  on  the  wages  in  coal  mining  would  cover  the  cost,  and 
one- fourth  of  one  per  cent  in  factories,  less  the  cost  of  present  charitable  pay- 
ments and  the  cost  of  the  employers'  liability  act  of  1880,  and  that  in  textile 
trades  one-twentieth  to  one-tenth  of  one  per  cent  would  be  sufficient. 
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Other  estimates  advanced  showed  that  the  existing  English  law  cost  one  eighth 
to  one- fourth  of  one  per  cent,  while  for  the  Asquith  bill  the  cost  would  have  been- 
one-half   of  one  per  cent,  and  that  the  cost  would  be  three- fourths  of  one  per 
cent  if    this  bill  passed. 

One  member,  an  employer  in  a  large  engineering  firm,  said  that  examination 
of  his  experience  for  ten  years  past  showed  that  the  result  of  the  bill  would  be 
one-eighth  of  one  per  cent  on  his  wapcs.  and  another  member,  the  head  of 
anotlier  large  engineering  firm  (also  manufacturing  iron  and  steel),  reached 
precisely  the  same  result.  Still  another  member  gave  figures  of  one-third  of 
one  per  cent  for  a  trade  involving  15,000  men. 

Coal. 

On    the  figures  of  the  Cheshire  Minfers'  Protective  Relief   Fund  the   result 

practically  one  per  cent  of  wages  on  coal  was  reached,  but  other  estimates 

to^^^    ^rom  two-thirds  pence  (1.35  cents)  a  ton  (Professor  Merivale,  Newcastle) 

3s    lii^jj  as  3(j    (six  cents)  a  ton   (Sir  William  Lewis,  South  Wales)  and  from 

(M  ^^^    <^cnt  on  wages  (Government)  to  four  and  one- fourth  per  cent  on  wages 

(rg. ■      ^^ison),   and   it   was   said   that   2d.    (four   cents)    a    ton   would    ruin   the 

Ij;^fj'        The  Government   answered   that   Germany   now   paid   two   per   cent,  and' 

($2oj  5^^''sbury  pointed  out  that  freights  varied  from  5s.  lid.  to  8s.  3d.  $1.44  ta 

the  e  ^  ton,  so  that  2d.    (four  cents)   a  ton  would  be  insignificant  and  only 

(oT\c  ^^^valent   of   carrying    four   miles    farther,   as    freight    cost   one-half    pence 

^«>t)  a  ton. 

^w^  Bankruptcy  of  Employer. 

^,  ^V\T<ruptcy    of    the    employer    might    be    caused    by    a    disastrous    accident 
^\>^N\^t\t  arise  in  the  ordinary  course  of  business.    In  the  first  event  the  workman 
^C5^^  lose  his  benefits  and  in  the  latter  any  annuity  he  was  receiving. 

To  deal  with  the  difficulty  of  bankruptcy  of  the  employer  remedies  were 
^jrgcd  (1)  making  the  whole  particular  trade  responsible  for  accidents  affecting 
each  individual  employer  by  compulsory  masters*  combination,  like  the  German- 
system,  (2)  adopting  compulsory  insurance,  or  (3)  inaugurating  State  insurance. 
It  was  answered  that  though  a  hardship  the  workman  must  take  his  chance; 
that  bankruptcy  was  just  as  likely  through  an  action  for  damages  for  injuries 
resulting  from  negligence  as  through  this  bill. 

An  amendment  to  allow  the  substitution  of  an  approved  insurance  for  the 
liability  under  the  bill  was  negatived,  as  the  Government  could  not  undertake 
to  certify  the  solvency  of  insurance  companies. 

To  deal  with  the  difficulty  of  losing  annuities  the  payment  of  lump  sums 
instead  of  annuities  was  urged,  it  being  pointed  out  that  those  sums  could  then 
be  invested  to  produce  an  annuity. 

The  Government  later  accepted  amendments  to  make  the  undertaker  liable 
to  subcontractors'  men  (sec.  4)  and  giving  workmen  a  lien  on  any  insurance  the 
master  had  if  the  master  became  insolvent  (sec.  5),  but  refused  an  amendment 
to  make  him   a   preferential  creditor  on   the   insolvent   master's   total   assets. 

CHOICE    OF    REMEDIES    AND    LIABILITY    OF    EMPLOYER. 

The  bill  left  a  choice  of  remedies  to  the  workmen— i.  e.,  of  claiming  at 
his  option  under  the  bill  or  suing  under  the  common  law  or  under  the  employers' 
liability  act  of  1880 —  but  did  not  leave  the  employer  liable  to  pay  compensation 
both  independently  of  and  under  the  act.     (Sec.  1  (2)   (6).) 

It  was  the  intention  in  passing  the  bill  to  restrict  the  workmen's  riyjhts  at 
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common  law  and  under  the  employers*  liability  act  of  1880  somewhat  in  inserting 
the  words  "personal"  and  "willful"  (personal  negligence  or  willful  act  of  the 
employer  or  of  some  person  for  whose  act  or  default  the  employer  is  respon- 
sible). Mr.  Asquith  moved  to  omit  those  words  and  leave  the  old  rights  intact, 
but  Mr.  Chamberlain,  who  had  said  the  bill  distinguished  between  "moral,  tech- 
nical, and  criminal"  negligence,  refused  to  sanction  the  omission,  saying  the  old 
remedies  were  only  left  for  cases  of  moral  negligence  and  liability  —  i.  e.,  where 
there  was  deliberate  and  peculiar  negligence  corresponding  to  the  serious  and 
willful  misconduct  which  defeated  the  claim  of  the  workman.  However,  the 
words  have  not  limited  the  previous  rights  to  any  extent.  Mr.  Ruegg,  who  dis- 
cusses the  point  in  his  treatise,  says:  "None  of  the  workmen's  rights,  either 
under  the  employers'  liability  act  of  1880  or  at  common  law,  are  taken  away  by 
the  workmen's  compensation  act."  As  the  act  of  1880  also  limited  the  compensa- 
tion recoverable  for  death  or  disablement  to  three  years'  wages,  Mr.  Haldane 
said,  "There  would  be  no  incentive  to  sue  under  it,"  and  an  amendment  taking 
away  the  existing  rights  under  that  act  and  the  common  law,  but  also  taking 
away  the  limits  of  compensation  under  the  bill,  was  lost  by  only  twenty- four 
votes. 

If  a  workman  sued  independently  of  the  bill  and  lost  his  suit,  section  1  (4) 
.provided  that  he  should  not  thereby  lose  his  compensation  under  the  bill,  but  the 
court  should  then  and  there  on  his  request  assess  it,  deducting  the  costs  of  suit 
therefrom,  if  justifiable,  and  give  a  certificate  of  it,  which  should  be  the  equiva- 
lent of  an  award  under  the  act.  If  he  proceeded  under  the  bill  and  failed  through 
any  technicality,  he  could  not,  however,  subsequently  sue. 

If  a  stranger  was  liable  for  the  accident,  section  6  gave  the  workman  the 

option  of  suing  the  stranger  or  of  proceeding  under  the  act,  and,  if  he  chose  the 

.latter  course,  gave  the  employer  a  remedy  against  the  stranger   for  indemnity. 

DEFENSES   OF    FELLOW- SERVANT    NEGLIGENCE    AND    ASSUMPTION    OF   RISK. 

Amendments  to  the  bill  were  introduced  to  eliminate  the  defenses  of  fellow- 
servant  negligence  and  assumption  of  risk.  It  was  urged  that  these  defenses 
still  applied  in  the  trades  not  covered  by  the  bill  if  suit  were  brought  independ- 
ently of  the  bill,  and  also  in  the  small  injuries  of  less  than  two  weeks'  duration 
excluded  by  the  bill.  Mr.  Chamberlain  pointed  out  that  the  amendment  would 
necessarily  be  limited  in  effect  to  the  trades  within  the  bill,  and  that,  so  far  as 
those  trades  were  covered,  the  bill  practically  obliterated  those  doctrines  and  in 
no  way  defended  them;  that  only  a  small  part  of  the  trivial  injuries  were  trace- 
able to  the  negligence  of  fellow-servants.     The  amendments  were  lost. 

DEFENSE    OF   CONTRIBUTORY    NEGLIGENCE. 

The  question  of  eliminating  the  defense  of  contributory  negligence  was  a 
difficult  one.  Mr.  Chamberlain  said  that,  morally,  cases  caused  by  the  injured's 
own  negligence  should  not  be  compensated,  but  as  a  matter  of  expediency,  to 
avoid  litigation,  they  should  be. 

The  Government,  however,  later  approved  and  passed  an  amendment  to 
exclude  payinent  for  injury  to  a  workman  if  it  was  the  result  of  his  "serious 
and  willful  misconduct"  (sec.  1  (2)  (c)  ).  Mr.  Chamberlain  said  the  wording  of 
the  clause  destroyed  the  old  doctrine  of  contributory  negligence;  but  it  was  un- 
fair to  penalize  the  employer  where  grossly  negligent  and  not  the  employee  also, 
and  it  would  tend  to  prevent  accident. 

Even  this  amendment  was  urged  to  be  contrary  to  the  principle  of  the  bill, 
and  it  was  feared  would  open  inquiry  into  the  cause  of  accidents  and  so  pro- 
mote fictitious  defenses  and  litigation,  in  an  attempt  to  provide  for  cases  neccs- 
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sarily  rare,  and  it  was  said  that  the  real  beneficiaries,  i.  e.,  the   family  of   the 
negligent  employee,  were  innocent  even  if  he  was  negligent. 

Amendments  were  then  introduced  to  define  serious  and  willful  miscon- 
duct, but  were  negatived,  as  being  a  question  for  the  arbitrator  in  each  case. 
Lord  Salisbury,  however,  said  that  any  breach  of  rules  justifying  fine  or  im- 
prisonment would  bar  compensation. 

ARBITRATION    AND  LITIGATION. 

In  furtherance  of  the  Government's  purpose  to  get  rid  of  litigation  about 
accidents  of  employment  and  the  friction  and  expense  involved,  and  to  devise 
a  simple  and  inexpensive  method  of  settling  doubtful  questions,  the  bill  pro- 
vided (sec.  1  (3))  that  on  a  dispute  arising  (and  then  only)  it  must  be  settled 
by  arbitration,  and  the  decision  of  the  arbitrator  be  registered  as  a  judgment, 
in  the  way  provided  in  the  second  schedule   (1),   (2),   (3),  namely: 

First  By  a  committee  formed  by  the  workmen  and  their  employer  for 
the  purpose.  This  committee  might  settle  the  matter, or  refer  it  to  a  single 
arbitrator. 

The  Government  said  the  workmen  would  predominate  on  the  committee 
or  refuse  to  form  a  committee. 

Second.  If  there  be  no  committee,  or  if  the  committee  is  objected  to  by 
cither  party  before  it  meets,  or  if  the  committee  fails  to  settle  the  matter  or 
refers  it,  by  a  single  arbitrator  agreed  on  by  the  parties. 

Third.  In  the  absence  of  agreement  on  an  arbitrator,  then  by  the  county 
court  judge  of  the  district  sitting  as  an  arbitrator  without  fees. 

Fourth.  If  the  county  court  judge  is  unable  to  act,  then  by  an  arbitrator 
appointed  by  him   (paid  by  the  State). 

Appeals. 

The  right  of  appeal  was  limited  to  reduce  litigation.  There  was  no  appeal 
from  the  arbitrator  on  questions  of  fact,  but  he  might,  if  he  saw  fit,  submit 
questions  of  law  to  the  county  court  judge  (second  schedule  (4)),  whose  de- 
cision was  final,  unless  either  party  appealed  direct  to  the  court  of  appeal.  At 
first  appeal  was  not  contemplated,  but  the  appeal  on  the  law  to  the  court  of 
appeal  was  admitted  as  necessary  to  reduce  the  numerous  county  court  decisions 
to  authoritative  general  principles.  It  was  then  intended  that  such  appeal  should 
be  final,  but  though  no  appeal  to  the  House  of  Lords  lies  for  Scotch  and  Irish 
cases,  it  has  been  decided  that  it  does  for  English  cases. 

Costs. 

The  payment  of  the  cost  of  arbitration  by  the  State  was  urged,  but  the 
Government  said  so  doing  would  promote  litigation.  Second  schedule  (6)  there- 
fore leaves  the  costs  to  the  discretion  of  the  arbitrator,  but  limits  them  to  the 
ordinary  county  court  costs,  none  to  be  paid  prior  to  the  award  (second  sched- 
ule (11)). 

Registration. 

Second  schedule  (8)  provides  that  all  agreements  and  decisions  by  com- 
mittees or  arbitrators  shall  be  recorded  by  the  registrars  of  county  courts  as 
judgments. 

Lazvyers. 

Lawyers  were  entirely  barred  from  the  proceedings  at  first,  but  before  the 
passage  of  the  bill  the  clause  barring  them  was  eliminated  on  the  rcconinionda- 
tion  of  the  attorney-general,  as  otherwi^^e  the  conduct   of   them   would    fall   into 
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the  hands  of  advisers  of  a  low  type.  Mr.  Chamberlain  said  he  had  changed  his 
mind  on  the  point  and  approved  the  change,  as  their  fees  were  restricted,  and 
a  clause  (second  schedule  (12))  was  inserted  controlling  their  fees,  in  the  dis- 
cretion of  the  arbitrator  and  by  the  court  taxing  scale.  Any  party  could  appear 
in  person  as  advocate,  instead  of  lawyers,  and  appearance  was  also  permitted, 
on  leave  of  arbitrator,  to  others,  including  trades-union  secretaries,  etc.,  but 
without  any  right  to  fees. 

Doctors. 

The  estimate  of  the  disability  sustained  being  one  of  the  most  important 
questions  of  the  bill,  it  was  provided  (first  schedule  (3))  that  a  workman,  on 
giving  notice  of  accident,  must  submit  himself  for  examination  by  the  employer's 
doctor,  and  on  refusal  to  do  so  his  benefits  were  to  be  suspended.  During  dis- 
ability he  must  again  submit  himself  for  examination,  if  required,  with  the  option, 
however,  if  lie  objected  to  the  doctor  or  his  certificate,  of  submitting  himself 
to  examination  by  one  of  the  doctors  appointed  by  the  secretary  of  state  (first 
schedule  (11)),  the  certificate  of  the  doctor  appointed  by  the  secretary  of  state 
to  be  final,  and  his  fees  to  be  paid  by  the  state,  as  also  those  of  other  doctors 
appointed  under  the  same  authority  "to  report  on  any  matter  arising  in  the  arbi- 
tration"   (second   schedule    (13)). 

Against  this  whole  system  of  arbitration  it  was  urged  in  debate  that  arbi- 
tration was  really  the  equivalent  of  litigation,  and  that  in  the  previous  year  in 
Germany  there  had  been  38,000  appeals  from  associations  of  employers  and  12,000 
appeals  to  Berlin,  but  the  government  felt  that  the  bulk  of  accidents  would  not 
need  to  be  arbitrated,  and  that  the  arbitration  machinery  was  simple  and  would 
save  expense. 

COMPENSATION    PAYABLE. 

The  benefits  or  amount  of  compensation  under  the  act  were  based  on  the 
wages  earned  by  the  injured.  It  was  pointed  out  in  debate  that  this  worked  a 
hardship  on   children   permanently  injured,  as   their  wages  are  small. 

It  was  suggested  that,  if  based  on  the  wages  at  the  time  of  the  accident, 
that  might  prove  too  little  or  too  much,  so  the  average  weekly  wage  was  fixed 
upon  as  a  basis.  For  the  three  years'  death  benefit,  if  deceased  had  not  been 
under  the  same  -employer  for  three  years,  "156  times  his  average  weekly  earnings 
during  the  period  of  his  actual  employment  under  the  same  employer"  was  fixed 
by  the  first  schedule  (1)  (a),  and  for  the  incapacity  benefit,  the  average  weekly 
wages  over  twelve  months  or  such  less  period  as  he  had  been  employed  by  the 
same  employer,  was  fixed  as  a  basis  by  the  first  schedule   (1)    (b). 

Death  Benefits. 

Where  the  deceased  leaves  persons  wholly  dependent,  the  first  schedule  (1) 
(a)  (i)  provides  a  compensation  equal  to  three  years'  earnings,  but  not  less 
than  £150  ($729.98)   nor  more  than  £300  ($1,459.95). 

Where  the  deceased  leaves  persons  partially  dependent,  first  schedule  (1) 
(a)  (ii)  provides  a  compensation  of  what  may  be  agreed  on  or  determined  by 
arbitration  as  reasonable  and  proportionate  to  the  injury  to  the  dependents,  but 
not  more  than  three  years'  earnings  nor  £300   ($1,459.95). 

Where  deceased  leaves  no  dependents,  first  schedule  (1)  (a)  (iii)  provides 
reasonable  medical  and  burial  expenses  up  to  £10   ($48.67). 

An  amendment  to  make  the  death  benefits  equal,  whether  there  were  any 
dependents  or  not,  on  the  ground  that  inequality  would  injure  married  men  and 
prevent  their  employnient,  was  lost,  Mr.  Chamberlain  pointing  out  that  the  friendly 
societies  had  the  same  distinctions  without  that  result. 
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The  dependents  were  limited  (sec.  7  (2)  (0))  to  the  persons  mentioned  in 
the  fatal  accidents  act,  1846,  i.  e.,  to  wife,  husband,  parents,  and  children  (an 
amendment  to  add  brother  and  sister  having  been  negatived,  as  the  government 
would  not  extend  the  scope)  ;  and  questions  as  to  dependency  and  amounts  pay- 
able therefor  to  be  arbitrated  in  default  of  agreement.     (First  schedule  (5).) 

The  minimum  sum  being  omitted  from  the  first  schedule  (1)  (o)  (ii), 
dealing  with  partial  dependents,  compensation  to  parents  for  the  death  of  a  child 
who  contributed  to  the  family  fund  could  be  properly  restricted  to  the  pecuniary 
loss  occasioned,  and  be  fixed  by  the  arbitrator  or  otherwise  at  a  proper  pro- 
portionate sum  instead  of  allowing  the  family  to  gain  by  the  death.  The  same 
rule  applied  to  amounts  payable  to  other  partial  dependents,  the  attorney-genieral 
saying  tliat  they  got  nothing  unless  they  suffered  pecuniary  loss  through  the 
death. 

Incapacity  Benefits. 

For  injuries  causing  incapacity,  temporary  or  permanent,  and  total  or  par- 
tial incapacity,  the  first  schedule  (1)  (b)  provides  for  a  compensation,  after  the 
second  week,  up  to  a  limit  of  £1  ($^.87)  a  week,  of  not  exceeding  50  per  cent 
of  injured's  average  previous  weekly  earnings. 

In  t'lxing  the  amount  of  compensation  actually  payable  within  those  limits 
(which  is  done  by  agreement  or  arbitration),  clause  2  provides  that  regard  should 
he  had  to  the  difference  between  his  earnings  before  and  his  ability  to  earn  after 
the  accident. 

Lump- Sum   Payments. 

Before  adopting  the  above  benefits  there  was  much  discussion  in  debate  as 
to  the  merits  of  adopting  lump-sum  and  weekly  payments,  respectively,  as  the 
hoiefits  under  the  bill. 

By  those  advocating  lump-sum  payments  it  was  said  that  the  benefits  under 
continued  weekly  payments  would  aggregate  more  than  the  benefits  for  death ; 
that  payment  of  a  lump  sum  would  be  better  for  a  man ;  that  investments  of  lump 
sums  were  possible  which  would  prevent  loss  of  benefit  through  the  employer 
becoming  insolvent;  that  the  continuance  of  weekly  payments  during  incapacity 
would  be  hard  on  employers;  that  lump  sums  would  facilitate  the  employer  ob- 
taining insurance. 

Amendments  were  introduced,  but  lost,  making  the  benefits  of  the  bill  for 
death  and  permanent  injuries  lump-sum  payments,  like  an  ordinary  accident  in- 
surance policy,  namely,  a  definite  sum  down,  three  years*  wages  for  death  or  per- 
manent total  disablement,  and  six  months'  wages  for  permanent  partial  disable- 
ment. 

It  was  pointed  out  that  payments  of  lump  sums  to  widows,  dependents,  and 
persons  unaccustomed  to  manage  money  would  result  in  loss  and  its  being 
quickly  squandered,  thus  defeating  the  object  of  the  bill.  Mr.  John  Burns  strongly 
advocated  weekly  payments  in  lieu  of  lump  sums.  Other  members  said  lump  sums 
would  bankrupt  and  ruin  employers. 

Mr.  Chamberlain  said  that  the  permanent  incapacity  weekly  benefit  might 
be  hard  on  an  employer  if  he  had  no  insurance,  but  if  he  had  insurance  it  would 
be  trivial ;  that  the  limits  enabled  insurance  to  be  got.  He  said  that  disability 
payments  should  be  more  than  the  death  payments,  as  beneficiaries  got  the  latter. 

The  view^s  as  to  lump  sums  and  weekly  payments  were  compromised  as 
follows : 

First.  By  giving  authority  to  the  arbitrator  in  his  discretion  to  invest  the 
lump  sums  awarded  (see  First  Schedule  (6)  to  (10^)) — i.  e..  by  agreement  or  by 
order  of  arbitrator  a  dependent's  compensation  may  be  either  invested  or  not. 
If  invested,  to  be  either  by  way  of  deposit  in  or  purchase  of  annuity  through  the 
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Post-Office  Savings  Bank,  subsequently  to  be  drawn  out  only  on  written  order 
of  the  treasury  or  county  court  judge,  and, 

Second.     By  providing  for  liberty  to  commute  the  weekly  benefits  payable. 

Commutation  of  Benefits.     ' 

Mr.  Chamberlain  introduced  a  clause  allowing  a  commutation  of  future 
weekly  benefits  to  be  agreed  upon,  after  weekly  benefits  had  been  paid  for  twelve 
months,  either  at  the  request  of  the  workmen  or  at  the  request  of  the  employer, 
hmiting  such  commutation  amount,  however,  to  three  years'  full  wages. 

Strong  argument  was  introduced  against  this  proposal,  pointing  out  that 
commutation  reduced  benefits  under  the  bill,  and  Mr.  John  Burns  said  it  would 
after  seven  years  "relegate  the  injured  people  to  charity.'' 

For  the  clause  arguments  were  advanced  that,  as  the  indefinite  continuation 
of  weekly  payment  was  defined  by  commutation,  insurance  would  be  cheaper;  also, 
that  commutation  would  protect  workmen  against  insolvent  employers.  The 
Government  said  that  commutation  was  very  different  from  putting  a  stop  on 
weekly  payments,  since  the  sum  paid  down  in  commutation  would  purchase  an 
annuity. 

When  this  clause,  however,  reached  the  House  of  Lords  they  took  away 
from  the  workmen  the  power  to  commute,  and  as  a  quid  pro  quo  eliminated  the 
limit  of  three  years'  full  wages  imposed  on  the  amount  of  commutation.  The 
House  of  Commons  approved  this  change. 

The  first  schedule  (13),  therefore,  provides  that  where  any  weekly  payment 
has  continued  for  not  less  than  six  months  the  liability  therefor  may  be  re- 
deemed by  the  employer  by  payment  of  a  lump  sum,  fixed  by  agreement  or  arbitra- 
tion, which  may  be  ordered  to  be  invested  or  otherwise  applied  by  the  committee 
or  arbitrator. 

Review   of  Award. 

First  schedule  (12)  also  provides  that  either  the  master  or  the  workman 
may,  on  request,  have  any  weekly  payment  reviewed,  so  that  it  may  be  ended, 
diminished,  or  increased  according  to  the  facts  then  found  by  agreement  or  arbi- 
tration. 

Manner  of  Payment. 

The  first  schedule  (4)  requires  death  payments  to  be  made  "to  the  legal 
personal  representative,"  and  if  none,  "to  or  for  the  benefit  of  his  dependents;" 
and  if  no  dependents  are  left,  "to  the  person  to  whom  the  expenses  are  due;" 
while  the  Second  Schedule  (12)  specifies  that  compensation  shall  be  paid  on  the 
receipt  of  the  person  to  whom  it  is  payable.  The  Second  Schedule  (10)  empowers 
the  county  court  to  make  its  necessary  rules. 

Notice   of  Accident  and   Claim. 

It  was  urged  that  requiring  notice  of  accident  and  claim  would  protect 
employers  against  bogus  claims,  and  would  protect  employes  against  losing  their 
claims;    that  notice  should  be  given  before  workmen  left  the  service. 

On  the  other  hand,  it  was  said  that  requiring  notices  would  cause  litigation, 
r.a  attorneys  would  urge  they  were  necessary  in  order  to  have  the  notices  prop- 
erly given,  and  further,  that  no  notices  were  required  under  the  general  law  of 
negligence. 

After  considerable  debate,  following  the  precedent  of  the  employers'  liability 
act  of  1880,  the  act  provides  (sec.  2  (1))  for  notice  of  accident  as  soon  as  prac- 
ticable thereafter  and  before  the  workman  has  voluntarily  left  the  service,  while 
claim  must  be  made   in  six  months   from   date  of  accident,  if  not  fatal,  and  in 
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SIX  months  from  date  of  death,  if  fatal ;  but  to  prevent  the  claim  of  the  work- 
man from  being  prejudiced  through  want  of  or  any  defect  or  inaccuracy  in 
notice  of  accident  by  a  bona  fide  mistake  or  other  reasonable  cause  (as  through 
a  trivial  accident  later  developing  into  a  serious  one),  the  section  provides  that 
such  want  of  or  defect  in  notice  shall  not  be  a  bar  if  it  is  found  in  the  claim 
proceedings  that  the  employer  is  not  prejudiced  in  his  defense  by  such  want  or 
defect  or  that  it  was  occasioned  by  mistake  or  other  reasonable  cause. 

CONTRACTING    OUT. 

Gmtracting  out  was  the  question  on  which  the  Asquith  bill  had  been- 
wrecked,  and  was  debated  at  length.  The  Government  introduced  a  clause  inta 
their  bill  on  the  lines  of  the  Dudley  amendment  to  the  Asquith  bill  (which  the 
House  of  Commons  had  then  rejected).  The  home  secretary  said  that  under 
it  the  workman  could  not  deprive  himself  of  the  benefits  of  the  bill,  but  was 
to  have  freedom  to  arrange  his  own  wants  in  his  own  way,  provided  that  such 
arrangement  was  not  less  favorable  to  him  than  the  benefits  of  the  bill;  in 
the  words  of  Mr.  Chamberlain,  that  he  should  have  freedom  to  "contract  out" 
provided  he  was  "not  a  pecuniary  loser"  by  so  doing;  that  the  Government  held 
to  the  principle  of  contracting  out  with  that  proviso. 

To  effect  this,  the  bill  as  passed  repealed  existing  contracts  by  section  9,  but 
by  section  3  permitted  the  employer  to  substitute,  by  contract  with  his  workmen, 
any  "scheme  of  compensation,  benefit,  or  insurance,"  which  was  certified  to  be- 
inrehand  by  the  registrar  of  friendly  societies  (a  permanent  Government  of- 
cial),  after  taking  steps  to  ascertain  the  views  of  the  employer  and  workman,, 
as  "not  less  favorable  to  the  general  body  of  workmen  and  their  dependents- 
than  the  provisions  of  this  act;'*  but  save  that,  the  bill  was  to  apply  notwith- 
standing any  contract  to  the  contrary. 

Section  3  (2)  provides  that  the  registrar's  certificate  might  expire  at  the 
end  of  a  limited  period  of  not  less  than  five  years,  and  section  3  (3)  prohibited 
the  iss«e  of  a  certificate  for  any  seheme  "which  contains  an  obligation  upon  the 
workmen  to  join"  as  a  "condition  of  their  hiring."  Section  3  (4),  moreover^ 
made  it  the  duty  of  the  registrar  to  examine  into  any  complaint  on  behalf  of 
the  workmen  that  the  scheme  is  no  longer  so  favorable  or  not  being  fairly  ad- 
ministered, and  so  forth,  and  revoke  his  certificate  if  good  cause  exists,  unless 
such  cause  is  removed. 

It  was  urged  by  the  opposition  (Mr.  Asquith)  that  a  workman  should  not 
be  permitted  to  waive  advantages  given  in  tlie  interest  of  the  community,  but 
it  was  answered  there  was  no  objection,  if  he  gets  better  terms.  Other  ob- 
jections to  the  clause  were  that  the  schemes  would  localize  men ;  that  the  clause 
would  injure  friendly  societies,  as  the  workmen's  contributions  to  schemes  would 
take  the  place  of  contribution  to  the  benefit  and  friendly  societies  whose  income 
was  mainly  from  that  source;  that  the  workmen  and  trades  unions  were  against 
it. 

It  was  answered  that  the  clause  would  give  a  great  impetus  to  friendly 
societies  and  would  allow  existing  associations  to  use  their  own  machinery  and 
go  further  than  the  bill,  since  employers  would  figure  out  the  cost  of  accidents 
over  five  to  ten  years,  and  contribute  the  necessary  amount  to  the  existing  as- 
sociations, allowing  the  workmen  to  manage  them;  that  the  latter  would  deal 
with  the  slight  accidents  themselves  and  prevent  malingering,  and  reduce  the 
cost  of  accidents  so  as  to  have  more  to  spend  on  tlieir  sickness  features.  It 
wa*  also  urged  that  friendly  societies  were  based  on  considerations  other  than 
pecuniary  ones,  and  that  the  clause  compelled  the  registrar  to  .ascertain  the  views 
of  workmen  and  employers  before  certifying  a  scheme. 
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Mr.  Chamberlain  introduced  an  amendment  to  make  the  employer  liable  if 
the  funds  of  the  scheme  failed,  but  against  this  it  was  urged  that  such  liability 
would  prevent  the  clause  being  used,  as  employers  w^ould  consider  it  a  'heads 
you  win,  tails  I  lose"  clause. 

Mr.  Hal  four  said  the  employers'  inducement  to  form  schemes  was  the  estab- 
lishment of  better  relations  with  their  men,  and  the  workmen's  inducement  to 
get  more  money  from  their  employers.  But  the  clause  guaranteeing  the  solvency 
of  the  fund  was  ultimately  eliminated  by  the  House  of  Lords  on  the  ground 
that  as  the  workmen  would  spend  the  money,  it  would  prevent  all  contracting 
out,  and  the  elimination  was  subsequently  agreed  to  by  the  House  of  Commons 
on  the  ground  that  the  registrar  had  to  be  satisfied  that  the  employers'  hability 
was  the  equivalent  of  the  bill. 

The  House  of  Lords  passed  an  amendment  allowing  the  registrar  to  consider 
as  a  basis  for  his  certificate  all  the  circumstances  of  the  case,  which  was  dis- 
agreed to  by  the  House  of  Commons,  however,  and   failed. 


PRACTICAL  WORKING   OF  THE  ACTS  — RECOMMENDATIONS. 

fn  November,  1903,  a  committee  was  appointed  by  the  home  secretary  to 
inquire  and  report  to  the  home  office  — 

(1)  What  amendments  in  the  law  relating  to  compensation  for  injuries 
to  workmen  are  necessary  or  desirable,  and 

(2)  To  what  classes  of  employments  not  now  included  in  the  workmen's 
compensation  acts  those  acts  can  properly  be  extended  with  or  without  modification. 

This  committee  consisted  of  the  following  gentlemen:  Sir  Kenelm  Digby, 
K;  C.  B.  (chairman);  Sir  Benjamin  Browne,  D.  C.  L.  Memb.  Inst.  C.  E. ; 
His  Honor  Judge  Lumley  Smith,  K.  C. ;  Capt.  A.  J.  G.  Chalmers,  of  the  Board 
of  Trade;  Mr.  George  N.  Barnes,  secretary  of  the  Amalgamated  Society  of 
Engineers,  and  Mr.  Robert  Reid  Bannatyne,  of  the  home  office  (secretary). 

The  committee  utilized  information  furnished  by  the  labor  department 
of  the  board  of  trade  and  other  Government  departments,  by  inspectors  of  fac- 
tories and  mines  and  other  Government  officials,  and  by  the  judges  of  the  county 
courts.  It  took  extended  evidence  from  representatives  of  both  employers  and 
workmen  in  the  chief  industries,  from  employers'  associations  and  trades  unions, 
from  mutual  and  ordinary  insurance  companies,  and  from  numerous  other  sources. 
It  made  an  exhaustive  report  in  August,  1904,  which  has  been  accepted  as  a  basis 
for  future  legislation,  and  its  evidence  and  findings  are  therefore  referred  to  at 
length  here. 

SCOPE    OF    THE    ACTS. 

The  restriction  of  the  scope  of  the  acts  to  a  few  industries  was  carefully 
considered  by  the  committee,  and  they  concluded  that  the  experience  justified 
extension  to  other  industries. 

The  act  of  1000  including  agriculture  had  taken  away  the  dangerous  em- 
ployment test  for  inclusion,  and  that  test  could  not  therefore  be  adopted  as  the 
general   principle  in   extension  to  other   occupations. 

The  two  alternatives  presented  were  to  amend  the  acts  (1)  by  a  general 
extension  of  their  scope  to  cover  all  occupations  with  certain  definite  exceptions, 
such  as  (a)  small  employers,  (b)  some  forms  of  casual  labor,  (r)  employments 
which  are  not  by  way  of  trade  or  for  the  purpose  of  profit,  as  limited  in  the 
factory  acts;  or   (2)   by  extension  to  further  specially  specified  industries. 

The  committee  recommend  the  latter  course,  suggesting  inclusion  of  any 
industries  which  were  dangerous,  and  also  those  to  which  the  advantage  of  the 
act  could  be  applied  without  imposing  an  undue  burden  on  the  employers,  provided 
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that  the  industry  to  be  included  was  not  one  composed  largely  of  small  employers 
who  did  not  insure.  As  to  the  limitations  on  the  employments  already  covered 
in  the  act  which  had  been  found  to  be  unsatisfactory,  they  recommended  chang- 
ing section  7  (1)  limiting  the  act  to  accidents  "on  or  in  or  about"  the  places  or 
works,  to  cover  accidents  "while  on  the  business  of  the  employers,"  since  they 
found  that,  though  they  were  intended  to  limit  responsibility  to  places  which 
were  under  the  employers'  control,  those  words  of  the  act  had  resulted  in  dis- 
satisfaction and  incongruity,  a  mechanical  engineer,  for  instance,  being  covered 
in  the  factory,  but  not  while  superintending  erection  for  his  employer.  They 
recommended  covering  all  building,  all  quarries,  and  practically  all  laundries 
(except  only  those  without  more  th?in  two  persons  outside  of  the  family).  They 
also  recommended  including  under  the  definition  of  engineering,  road  making, 
well  sinking,  and  other  excavating  operations,  also  the  construction  of  telegraphs, 
telephones,  and  other  electric  appliances. 

Trade  Diseases. 

The  committee  did  not,  however,  consider  it  advisable  to  include  trade  dis- 
eases, thinking  it  better  to  leave  those  to  special  legislation  for  sickness,  and 
to  still  leave  to  the  courts  such  questions  as  "whether  anthrax  is  an  accident." 

Seamen. 

Employers  urged  the  hardship  and  impracticability  of  iiuUiding  seamen 
under  the  act,  owing  to  prolonged  absence  of  ships  and  absence  of  owners' 
control,  frequent  changes  in  crew,  and  consequent  impossibility  of  seciir".."'^  evi- 
dence, as  well  as  the  fact  that  the  "whole  venture  is  frequently  imperiled  thmiTili 
act  of  God,"  and  consequently  compensation  should  be  undertaken  by  t1ie  State. 
On  the  other  hand,  Mr.  Havelock  Wilson,  who  has  strongly  advocated  the  cause 
of  seamen,  urged  that  exactly  the  same  conditions  as  to  compensation  should  pre- 
vail at  sea  as  on  shore.  He  testified  that  shipowners  were  heavy  insurers  and 
could  bear  a  loss. 

The  committee  found  that  as  the  principle  of  the  act  established  compen- 
sation, whether  blame  existed  or  not,  the  absence  of  control,  etc.,  gave  no  reason 
(nor  did  they  find  any)  why  the  principle  should  not  extend  to  those  afloat 
as  well  as  to  those  on  land.  However,  after  considering  the  construction  of  the 
existing  merchants*  shipping  act,  which  already  amply  provided  for  minor  injuries, 
they  recommended  an  extension  of  that  act  to  cover  death  and  permanent  total 
and  partial  disablements  of  seamen  rather  than  an  extension  of  the  workmen's 
compensation  act.  As  coasting  and  fishing  vessel  owners  frequently  had  no 
assets  if  their  vessels  were  lost,  and  as  the  lives  of  master  and  crew  frequently 
had  to  be  risked  at  sea  in  the  cause  of  humanity,  the  committee  recommended 
compulsory  insurance  with  State  contribution  for  seamen,  recommending,  how- 
€^'er,  further  inquiry  as  to  the  fishing  trade. 

Carriers. 
They   recommended   inclusion  of   all   carriers  by   land  or   inland   navigation. 

Workshops. 

They  recommended  inclusion  of  the  larger  workshops,  excluding  all  em- 
ploying not  more  than  five  persons. 


19-  REPORT  OF  THE 

Shop  Assistants. 

They   did   not   recommend   inclusion   of   shop   assistants,   unless   there 
a  general   extension   of  the   act,  as  this  was  not  a  hazardous  occupation,   and 
*'there  would  also  be  considerable  difficulty  as  regards  small  shops." 

Domestic  Servants. 

For  a  similar  reason,  as  well  as  on  the  ground  of  not  further  extendin^f 
the  principle  to  persons  not  employed  in  trade  or  for  purpose  of  gain;  they 
did  not  recommend  the  inclusion  of  domestic  servants,  unless  under  special  cir- 
cumstances  of  danger,  such  as  coachman,  etc. 

Public  Servants. 

As  to  public  servants,  the  committee  saw  no  reason  for  treating  them 
differently  from  other  work  people. 

Defense  of  Serious  and  Willful  Misconduct. 

Section  1  (2)  (c).  —  The  evidence  of  both  employer  and  workman  indicated 
that  this  defense  had  been  in  practice  infrequently  enforced  or  sustained  by  the 
courts  (perhaps  with  the  exception  of  coal-mine  cases),  though  employers  vrho 
desired  a  more  specific  definition  had  possibly  suffered  hardship  from  it  rather 
than  the  men.  The  committee  felt  it  better  to  leave  it  open  to  the  arbitrator 
to  look  at  the  surrounding  circumstances  whenever  the  defense  was  set  up,  and 
they,  therefore,  did  not  feel  justified  in  recommending  any  change  in  the  wording 
or  clause. 

Two  Weeks  Immunity  —  Malingering. 

Section  1  (2)  (a)  and  first  schedule  (1)  (b).  —  In  the  evidence  before  the 
committee  from  the  workmen's  side  it  was  almost  universally  represented  that  a 
reduction  of  the  period  of  nonpayment  from  two  weeks  to  two  or  three  days,  and 
in  the  case  of  serious  accidents  dating  the  compensation  back  to  the  day  of  the 
accident,  would  save  much  hardship,  especially  in  those  trades  where  women  were 
employed,  where  pay  was  low  (in  which  connection  it  was  stated  that  150,000 
railroad  employees  earned  less  than  18s.  ($4.88  a  week),  or  where  the  injured 
people  were  not  members  of  any  friendly  society;  while  from  the  employers* 
side  it  was  shown  by  figures  submitted  that  the  two  weeks'  nonpayment  prevented 
malingering  by  workmen  absenting  themselves  from  work  for  injuries  that  were- 
trivial  and  more  or  less  unreal. 

The  committee  concluded  that  while  it  was  true  that  a  large  number  of 
workmen  were  put  to  suffering  by  this  provision,  if  it  were  eliminated  a  large  num- 
ber who  had  also  allowances  from  friendly  societies,  etc.,  would  prolong^  the 
period  for  trivial  accidents,  which  it  was  impracticable  for  employers  to  supervise* 
and  that  datinij  back  the  compensation,  if  the  disablement  lasted  for  two  weeks, 
would  also  produce  malingering.  Again,  having  regard  to  the  additional  cost 
involved  of  including  all  cases  during  the  first  two  weeks,  shown  by  insurance 
companies  to  be  from  twenty-five  to  fifty  per  cent,  varying  with  the  diflPerent 
trades,  and  by  the  registrar  of  friendly  societies  for  the  schemes  he  had  cer- 
tified to  be  thirty-nine  per  cent  of  the  total  cost,  while  dating  compensation  for 
disablements  lasting  two  weeks  back  to  the  day  of  accident  produced  estimates 
of  a  somewhat  less  addition  to  the  cost,  the  committee  fbund  no  sufficient  reason 
to  justify  them  in  recommending  a  departure  from  the  principle  of  two 
immunity  deliberately  adopted  by  the  legislature. 
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Acts  of  Strangers. 

£rni>lcDyers  liable  under  the  act  being  limited  by  section  7  (1)  to  "undertakers," 
with  a  vieArV  to  prevention  of  the  workmen's  loss  of  benefits  or  evasion  of  employ- 
ers '"espoxisibility  by  sub-contracting,  it  was  found  that  section  4  of  the  act,  which 
maoe  the  undertaker  liable  to  sub-contractors'  men,  might  become  a  dangerous 
extension  of  liability  if  the  act  were  changed  to  cover  work  being  done  off  the 
premises  of  the  undertaker  (for  instance,  it  might  make  a  cloth  manufacturer 
liable  to  the  cloth  dyers*  men),  and  the  committee  recommended  avoiding  the 
exteriv^ion    of  undertaker's  liability  away  from  his  works. 

*t   >vas  also  pointed  out  that  it  was  the  intention  of  the  act  (sec.  4)  that  the 

undcrtalcer   should  have   an   indemnity   over  against  the  actual   employer  of  the 

injured    man,  technical  interpretation  of  the  wording  of  the  act  had  precluded  him 

"*^ny   cases  from  getting  it,  as  in  the  case  of  railways,  factories,  mines,  and 

ries.     The   committee  therefore  recommended   treating  the   undertaker   more 

^^rety  in  any  judgments  rendered,  etc.,  and  making  him,  in  fact,  merely  a 

^^^or  of  compensation  payable  by  sub-contractors. 

ACT  OF  1900. 

j^  *  His  act,  in  adding  agriculture,  was  different  from  the  act  of   1897  in  that 

^   .      ^^^pted  to  exempt  small  employers  and  was  not  confined  to  trade  or  industry 

^^tended  to  persons  in  private  employment. 
j^.  ^ri€  difficulty  found  in  the  application  of  this  act  was  the  legal  interpre- 
^  ^  of  the  limitation  of  the  act  to  employers  who  habitually  employ  one 
jj^  ^'^an,  and  it  was  recommended  that  this  be  changed  to  "employ  throughout 
jjj  ^'^ar  at  least  one  workman  in  agriculture;"  it  was  also  recommended  that 
ji^  ^^sual  labor,  including  harvesters,  etc.,  at  hay  time,  be  not  covered.  Another 
^ti|  ^^ty  was  that  the  small  farmer  did  not  insure,  with  consequent  danger  of 
^^     him  financially  and   failure  to  compensate  his  workmen. 

PREVENTION    OF    ACCIDENTS. 

ihc  j^      ^     to   the   effect   of   the   workmen's    compensation    act    in   the   direction   of 
.        ^Vention   of   accident,  the   committee   found   it   extremely  difficult  to   esti- 

'Vhe  evidence  of  the  chief  inspector  of  factories  showed  that  the  act  some- 
tjjit  tended  to  eliminate  the  probability  of  recovering  penalties  for  failures 
^Q  guard  machines,  etc.,  owing  to  the  fact  that  a  provision  in  the  act  (the  latter 
part  of  section  1  (5))  dealt  with  penalties  and  limited  the  amount  of  their  pay- 
ment to  the  injured  workmen.  Other  evidence  showed  that  there  had  been  some 
tendency  to  make  employees  more  careless. 

On  the  other  hand,  a  coal  mining  employers'  association  said  that  the  act 
had  resulted  in  a  great  diminution  of  real  accidents,  namely,  serious  cases,  but 
that  it  had  been  accompanied  by  a  great  rise  in  obscure  accidents,  namely,  cases 
like  sprains  and  trivial  accidents;  and  other  testimony  was  to  the  elTect  that  in- 
creased precautions  to  avoid  accidents  had  resulted. 

The  committee,  on  the  whole,  came  to  the  conclusion  that  the  act  had  not 
had  any  marked  or  ascertainable  effect  one  way  or  the  other  upon  the  safety 
of  the  workmen.  They,  however,  recommended  the  repeal  of  the  latter  part  of 
Section  1  (5),  as  they  did  not  consider  there  was  any  serious  objection,  where 
negligence  caused  an  injury,  to  the  injured  workman  receiving  additional  com- 
pensation by  having  a  penalty,  recovered  under  criminal  enactment,  paid  over 
to  him  in  whole  or  in  part  by  the  secretary  of  state. 

13 
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BURDEN    OF    THE    ACTS. 

The  cumniittee  took  testimony  as  to  the  extent  of  the  pecuniary  burden 
resulting  from  the  acts,  with  a  view  to  seeing  that  no  excessive  burden  was 
thrown  on  the  employer,  with  consequent  injury  to  the  trade  and  ultimate  loss 
to  the  workmen.    . 

They  expressed  the  opinion  that  employers  might  be  reaping  an  advantage 
from  having  a  defined  obligation  by  law  imposed  on  all  employers,  instead  of 
trusting  to  moral  obligations  which  were  met  by  some  employers  and  not  by 
others ;  that  in  some  instances  employers  threw  the  burden  on  the  consumer 
(as,  for  instance,  they  found  stevedores  to  be  including  the  cost  in  their  con- 
tract prices)  ;  that  when  labor  was  unorganized  it  was  sometimes  directly  thrown 
upon  wages  (which  they  suggested  might  be  checked  by  extending  legis- 
lation in  line  with  the  Truck  acts).  One  of  the  members  of  the  committee,  Sir 
Benjamin  Browne,  had  estimated  that  the  act  affected  trade  profits  to  the  ex- 
tent of  reducing  a  five  per  cent  profit  on  capital  to  four  and  three-fourths  per 
cent,  saying  also  that  English  manufacturers  had  so  much  competition  with 
foreign  trade  that  it  would  restrict  employment  and  fall,  as  permanent  bur- 
dens do,  on  workmen.  The  committee,  however,  believed  from  the  evidence 
submitted  that  so  far  as  employers  were  concerned  their  chief  desire  seemed 
to  be  for  greater  certainty  in  their  liability,  as  certainty  made  insurance  prem- 
iums less,  and  they  found  that  the  steady-growth  of  the  burden  of  the  permanent 
weekly  payment  benefits  was  a  difficulty  preventing  employers  arriving  with  cer- 
tainty at  the  cost,  as  these  necessarily  go  on  accumulating  year  by  year  until  the 
point  is  reached  at  which  the  number  of  new  pensioners  is  balanced  by  the 
dropping  off  of  the  old. 

Cost  of  the  Acts. 

The  cumniittee  took  the  effect  on  the  coal-mine  industry  as  a  crucial  test 
of  the  act.  In  the  evidence  before  them  on  the  subject  of  cost,  one  coal 
owners'  mutual  insurance  association,  which  had  been  formed  by  the  large  coal 
owners  in  the  north,  after  the  passing  of  the  act,  testified  that  the  cost  of  all 
the  accidents  in  their  mines  had  been  0.36d.  (0.73  cent)  per  ton  in  1899,  in- 
creasing to  0.64d.  (1.30  cents)  in  1903,  or  a  trifle  over  one-half  of  one  per 
cent  on  wages  in  1899,  increasing  to  nearly  nine-tenths  of  one  per  cent  in  1903, 
the  increase  being  attributed  to  the  growth  of  the  permanent  weekly  payments. 
The  a<;sociation  itself  paid  for  the  cost  of  supervision  and  for  all  legal  expenses, 
as  well  as  for  all  disasters  (accidents  involving  more  than  four  deaths),  and 
latter  for  all  deaths,  leaving  the  employers  individually  to  pay  for  non-fatal 
cases.  Another  similar  association  in  the  Midlands  gave  similar  evidence,  namely. 
that  their  increase  in  cost  was  most  marked  in  the  accidents  which  fell  into 
their  classification  of  non- fatal  cases  over  twenty-six  weeks*  duration.  A  similar 
Yorkshire  association,  covering  20,000,000  tons  of  coal  raising  yearly,  testified  that 
their  actuary  estimated  on  their  experience  that  the  cost,  including  medical, 
which  was  a  trifie  higher  than  the  first  association  quoted,  would,  through  the 
permanent  allowances,  go  nearly  as  high  as  one  and  one-fourth  per  cent  of 
wages  before  reaching  the  maximum.  And  a  South  Wales  association,  covering 
80,000  men,  showed  that  the  cost  had  risen  from  a  little  over  one-half  of  one 
per  cent  on  wages  in  1900  to  three- fourths  of  one  per  cent  in  1903,  attributable 
to  the  permanent  allowances,  with  a  guess  that  it  might  reach  double  the  last 
figure.  The  committee  therefore  felt  that  the  rapid  growth  of  compensation  in  the 
coal  industry,  its  uncertainty,  and  the  liability  to  disasters  in  that  trade  were 
reasons   for  caution  in   materially  increasing  the  benefits  payable  under  the  act 
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One  cotton-trade  mutual  insurance  association,  covering  40,000  work  people, 
originally  estimated  the  cost  at  one-eighth  of  one  per  cent  on  wages  for  weaving, 
and  three-eighths  of  one  per  cent  for  spinning,  but  found  that  one-sixteenth  of 
one  per  cent  was  adequate  for  weaving,  and  thought  a  little  more  than  one-fourth 
of  one  per  cent  would  suffice*  for  spinning.  The  Master  Cotton  Spinners*  As- 
sociation, paying  £3,000,000  ($14,599,500)  a  year  wages,  which  had  estimated  the 
cost  of  spinning  up  to  one-half  of  one  per  cent,  gave  evidence  showing  a  similar 
cost,  though  it  had  secured  insurance  at  less. 

A  mutual  builders'  accident  insurance  company  that  ^'insured  some  thousands 
of  firms,"  found  without,  however,  reserving  for  permanent  injuries,  that  the 
cost  was  one-half  cf  one  per  cent.  A  large  firm  of  building  contractors  cour- 
teously related  their  own  experience.  They  stated  that  they  transfer  the  cost  to 
the  purchaser  in  their  contracts,  and  that  they  also  protect  themselves  by  .contract 
with  their  sub-contractors  against  claim  by  the  sub-contractors'  men,  though  in 
practice  the  latter  invariably  proceed  against  the  sub-contractors. 


Ratio  of  Accidents  to  -Total  Workmen   Employed  and  of  Compensation  to 
Total  Wages  Paid  by  a  Firm  of  Building  Contractors,  J901  to  1906. 


Year. 


1901 
1902 
1903 
1904 
1905 
1906 


Accidents. 


B 


Compensation 
for  Accidents. 


C)    CQ    Ih 

:P4 


C 
SI 

o 

B 

< 


4^ 


84 

m 

6.6 

$1,645 

72 

4.8 

3,601 

84 

5.4 

3,256 

114 

7.8 

4,034 

133 

8.2 

5,358 

94 

6.6 

7,412 

0.15 
.68 
.50 
.64 
.75 

1.10 


As  to  the  regular  commercial  insurance  companies,  the  committee  quoted 
especially  the  evidence  of  Mr.  S.  Stanley  Brown,  general  manager  of  a  leading 
company,  who  said  that  rates  of  insurance  against  accidents  charged  by  an  asso- 
ciation of  these  insurance  companies,  which  were  at  first  based  on  the  German 
and  Austrian  experiences,  had  been  found  too  high,  and  in  June,  1899,  were 
reduced  one-third,  resulting  in  the  percentage  of  rates  on  wages  shown  in  the 
second  column  of  the  following  table,  while  his  own  company's  rates  for  De- 
cember 31,  1903,  are  shown  in  the  last  column  of  the  table.  His  company  gives 
the  average  of  all  rates  charged  by  them  as  nearly  1  per  cent. 


^1 
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Rate  Per  Cent  on  Wages  Imposed  for  Insurance  Against  Accidents  in 
Various  Industries  by  an  Association  of  Insurance  Companies  in  1899 
AND  BY  A  Leading  Commercial  Insurance  Company  in  1903. 


Rate  Per  cent  on  Wages 
Imposed  by  — 


Industry 


<!. 


CO 


< 


Builders,   general 


1.25 


Contractors I  1 .  67  to  2 . 38 

2.38 

1.50 

1.00 

.33 


Stevedores    

Quarries 

Engineers  and   iron   smelting, 

Textiles  

Manufactures,    light    

Manufactures,  heavy  


c:  c  B 


ft 


OQ 


Peo 


1.00 
1.20  to  2.50 
2.30  to  10.00 

1.20 
.50  to  1.00 


.20 
.55 


The  reports  of  the  same  insurance  company  show  an  almost  steady  yearly 
increase  in  the  avcrai^e  cost  of  eacli  accident  settled,  as  follows: 

Eacli  death  rase  cost  £113  ($-V)0)  during  1901,  increasing  to  £177  ($')G9) 
during  1905;  cacli  permanent  disablement  case  cost  £55  ($2<)8)  during  1901,  in- 
creasing to  £87  (J^lJ.i)  during  191)5,  and  in  190G  to  £97  ($172)  ;  each  temporary 
disablement   case  A:r;st   about   £5    (i?:"21),   with   little   fluctuation    during   the   period. 

The  connnittcc  said  that  it  was  through  such  associations  of  masters  and 
men,  respectively,  and  the  ordinary  insurance  companies  that  the  financial  burden 
was  removcfl  from  the  slioulders  of  the  individual  employer  and  distributed  more 
kjt  less  ecpially  throughout  the  trade. 

The  actual  cost  of  the  compensation  acts  to  the  different  trades  is  not  to 
be  had  officially,  with  one  exception,  that  of  railways.  In  the  home  office  returns 
it  is  slated  that  the  total  amount  paid  by  the  railway  companies  as  compensation 
under  the  act  in  the  whole  country  was  £118,819  ($578,879)  in  1899,  £146,027 
($710,(;iO)  in  1!)00,  £15:^928  (if;719.09r)  in  1901,  £lU,lo5  ($701,530)  in  1902,  £155/195 
($75(),71(i)   in  V.m,  and  £102,155   ($789,127)   in   190i. 


Batikruhfcy  of  Iluiployer. 

It  was  found  that  so  far,  owing  to  prosperous  times  and  the  act  being  lim- 
ited to  t!ie  large  emphnrrs,  there  had  been  little  difTiculty  from  this  source; 
howe\er,  the  connnitteo  felt  that  the  danger  of  distress  to  workmen  through  it 
hai^lieniiig  was  vt ry  real  aii(l  shfnild  ]>e  prcuided  for,  especially  if  the  act  were 
extended  to  cover  small  emplcners.  They  advocated  substituting  for  the  personal 
resi)onsIbility  of  the  ir.(livi('ual  employer  the  security  of  a  solvent  insurance  fund. 
The  committee  attached  great  weight  to  recommendations  of  statutory  regulation 
of  all  insurance  companies  undertaking  the  risk,  such  as  exist  in  America,  etc., 
to  provide  against  dangerous  competition,  and  draw  attention  to  the  necessity  of 
serionsly  considering  a  State  or  comi)nlsory  insurance,  in  some  form  or  other; 
especially  was  this  necessary  to  enable  the  workmen  of  the  small  employer  to 
get  his  benefits,  since  through  ignorance  or  inability  his  employer  failed  to  insure 
in  many  instances. 
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The  committee  concluded  that  this  evidence  showed  that  the  burden  on 
employers  had  as  yet  not  been  excessive,  but  that  it  tended  to  increase.  This 
suggested  caution  in  legislation  increasing  it  and  especially  in  adding  to  its  in- 
definiteness   or   uncertainty. 

CHOICE   OF   REMEDIES    AND   LIABILITY    OF'    EMPLOYER. 

The    committee  reached  the  conclusion  that  the  provisions  of  section  1   (2) 
(M  and     (4),  permitting  choice  of  the   remedies   of   suit   under   the   employers' 
liability  act  of  1880,  or  common  law,  or  proceeding  under  the  workmen's  com- 
pensation  act,  and  also  allowing  the  benefits  under  the  latter  to  be  assessed  on 
failure  of  suit  under  the  former,  had  worked  largely  to  the  disadvantage  of  both 
employers  and  workmen  and  were  responsible  for  a  large  amount  of  illegitimate 
legislation,   in   that   they  had    resulted   in   the   illegitimate   use   or   threat   of   use 
against    the  employer  of  the  remedies  at  common  law  and  under  the  employers' 
liability    act  of  1880,  either  for  the  purpose  of  benefiting  the  unscrupulous  lawyers, 
who  cotald  thereby  run  up  the  costs,  or   for  the  purpose  of  improperly   forcing 
settlement   under  the   workmen's   compensation   act,   and   that   the   judge's   power 
to  assess   the  costs  of  an  unsuccessful  suit  against  the  compensation  under  the 
vioiVmcn's  compensation  act  was  in  practice  rarely  used  and  was  therefore  in- 
eReclwe  as  a  check.     That  this  abuse  had  assumed   somewhat  extended  propor- 
tions was  shown  in  the  fact,  that  according  to  Mr.  Troup's  testimony,  in  litigated 
cases  in  lf>02  the  cases  under  the  employers'  liability  act  amounted  to  about  half 
the  workmen's  compensation  cases  in   Scotland,  as  against  one-third  in  England, 
and  ihat  the  costs  under  the  employers'  liability  act  averaged   £25    ($121.6tj),   as 
against  £11    ($53.53)    under  the  workmen's  compensation  act.     ' 

A  simple  remedy  for  these  abuses  would  have  been  to  repeal  the  employers' 
liability  act  and  common-law  rights  or  consolidate  them  with  the  workmen's 
compensation  act;  however,  while  admitting  that  the  testimony  showed  that  the 
advantages  to  workmen  were  great  of  proceeding  under  the  workmen's  compen- 
sation act  in  preference  to  taking  the  risks,  uncertainty,  and  costs  of  suit  under 
the  old  remedies,  they  believed  repeal  of  those  old  remedies  was  not  justified,  as 
there  were  cases  where  they  were  the  more  appropriate  remedies,  though  they 
anticipated  they  would  fall  more  and  more  into  disuse. 

Another  suggestion  considered  was  to  grant  higher  benefits  under  the  work- 
men's compensation  act  where  there  was  much  pain  or  suffering,  disfigurement, 
extraordinary  expenses  of  cure,  or  wrongful  act  or  default  of  employer.  This 
they  believed  would  only  be  re-enacting  the  employer's  liability  act  as  part  of 
the  workmen's  compensation  act  and  would  be  more  of  an  incentive  to  attorneys 
to  litigate  in  a  larger  number  of  cases,  on  the  chance  of  securing  the  higher 
benefits  than  the  existing  election,  which  tended  to  prevent  litigation  somewhat. 
Therefore,  to  prevent  these  abuses  without  preventing  recourse  to  those  old 
remedies  in  cases  where  they  were  really  appropriate  and  at  the  same  time  without 
inflicting  any  real  loss  upon  the  workmen,  the  committee  recommended  the  re- 
peal of  section  1  (4),  which  gave  the  court  power  to  assess  compensation  after 
unsuccessful  suit  under  the  employers'  liability  act  of  1880  or  at  common  law 
and  the  adoption  of  provisions  enabling  employers  to  apply  to  the  judge  for  a 
stay  of  any  such  suits  (commenced  or  threatened)  on  evidence  that  the  work- 
man had  an  adequate  remedy  under  the  workmen's  compensation  act;  also,  that 
a  plea  to  that  effect  might  be  made  available  as  a  defense  to  suits  under  the 
employers'  liability  act  of  1880  or  at  common  law. 

This  would  leave  it  open  to  the  court,  if  it  thought  the  workmen's  compen- 
sation remedy  inadequate  or  that  there  was  good  ground  for  a  suit  at  common 
law  or  under  the  employers'  liability  act  of  1880,  to  refuse  the  application  or, 
if  it  thought  otherwise,  to  stop  the  suit. 
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DEFENSES    OF    FELLOW-SERVANT    NEGLIGENCE,    ASSUMPTION    OF    RISK,    AND 

CONTRIBUTORY   NEGLIGENCE. 

The  committee  said  that  the  principle  of  the  workmen's  compensation  act 
was  essentially  different  from  that  on  which  the  old  remedies  were  based,  and 
that  it  had  largely  superseded  the  old  remedies  and  would  in  future  entirely 
supersede  them ;  that  it  was,  therefore,  undesirable  to  bring  those  old  remedies 
into  more  active  operation,  which  would  result  from  any  attempt  to  abolish  tlic 
doctrine  of  fellow-servant  negligence,  and  so  forth,  and  that  so  doing  would 
open  the  flood  gates  to  a  stream  of  litigation  without  affording  any  more  effective 
remedy  than  now  provided  by  the  workmen's  compensation  act.  They  therefore 
recommended  leaving  the  common  law  and  employers'  liability  act  unchanged,  on 
the  expectation  that  they  would  gradually  cease  to  be  used. 

The  wisdom  of  this  is  illustrated  by  the  home  office  returns  of  the  figures 
for  death,  which  is  more  likely  to  result  in  suit  than  less  serious  injury,  given 
in  the  following  table: 

Average  Damages  in  Case  of  Death  under  Employers'  Liability  Act  and 
Average  Compensation  under  Workmen's  Compensation  Acts,  1899  to 
1904. 


Employers' 
Liability  Act. 


Workmen's 

Compensation 

Acts. 


Year. 


:   -3 

,  op 
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go 


op 


CO 
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1899 
1900 
1901 
1902 
1903 
1904 


$556.18 

219 

772.94 

245 

436.77 

301 

561.55 

264 

al, 198.44 

323 

575.54 

451 
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00  c 

<d  B  c 

< 


$842.29 
795.37 
916.75 
817.59 
880.84 
864.03 


a  Including  two  cases  of  special  damages. 

The  average  amount  of  lawyers'  costs  was  approximately  £25   ($122)   under 
tlic  employers'  liability  act  and  £13   ($63)  under  the  workmen's  compensation  act. 


arbitration  and  litigation. 

The  committee  inquired  as  to  how  far  criticism  of  the  act  was  justified  on 
the  score   of  litigation  and   bow   far  it  was  due  to  preventable  causes. 

They  found  that  the  vast  majority  of  cases  were  settled  by  agreement, 
without   litigation. 

Secretaries  of  the  leading  trade  unions  gave  details  showing  that  many 
unions  had  all  accidents  reported,  and  settled  the  bulk  of  the  cases  for  the  men 
without  any  cost,  and  that  some  cases  of  difficulty  were  settled  bv  their  lawyers. 
The  use  of  lawyers  varied  somewhat  in  the  different  trades,  as  did  the  arbitration 
and  court  cases,  the  latter  being  covered  in  most  trades  by  5  to  10  per  cent  of 
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the  cases.  In  the  South  Wales  Miners'  Federation  (130,000  men)  the  number  of 
court  cases  was  said  to  be  "infinitesimally  small,"  and  then  were  cases  only 
where  a  question  of  principle  existed  to  be  settled,  or  a  dispute  as  to  facts, 
although  there  had  been  several  disasters  in  the  trade.  Employers'  associations 
and  mutual  insurance  associations  corroborated  the  trades  union  testimony  that 
95  per  cent  of  the  cases  were  settled  out  of  court.  Other  insurance  societies  and 
two  leading  railways  said  that  only  IJ  per  cent  of  claims  were  arbitrated,  the 
rest  being  settled  by  agreement.  The  secretary  of  the  Cotton  Trades'  Insurance 
Association  (formed  after  the  1897  act)  said  that  his  practice  was  to  settle  with 
the  trades  union  secretaries;  that  he  had  only  1  per  cent  of  cases  in  court,  and 
that  only  two  cases  had  been  brought  under  the  employers'  liability  act  of  1880, 
and  those  in  the  first  year  of  the  association's  existence;  that  it  was  in  the  non- 
union trades  that  men  went  to  attorneys,  who  ran  up  the  costs. 

The  limitations  of  employment  covered  by  the  acts  were  found  to  be  respon- 
sible for  most  of  the  litigation.  In  1902  forty-three  appeals  out  of  ninety-five 
turned  on  the  question  as  to  whether  the  employment  was  or  was  not  within  the 
act  The  committee  felt  that  the  inclusion  of  all  building  operations  under  the 
act,  even  the  small  builders,  would  obviate  litigation  arising  out  of  the  limit  to 
over  30  feet  in  height,  the  requirement  of  scaffolding  and  the  employment  of 
machinery,  etc.,  and  that  the  removal  of  the  20  feet  deep  limit  from  quarries 
and  the  removal  of  the  special  requirements  as  to  laundries  would  also  obviate 
litigation. 

Definitions  which. had  also  caused  litigation  were  considered,  such  as  "acci- 
dents arising  out  of  and  in  the  course  of  the  employment."  No  change  as  to 
these  was  recommended,  however,  as  they  had  been  so  often  judicially  passed  on 
and  were  best  left  to  the  courts.  The  committee  had  no  recommendation  to  make 
as  to  factories  proper,  railways,  or  mines.  As  to  constructive  factories,  although 
the  House  of  Lords'  decisions  had  modified  the  difficulties  as  to  loading  and  un- 
loading on  docks,  the  committee  recommended  that  employment  on  wharves, 
quays,  and  warehouses  be  specifically  stated  in  the  act,  covering  also  the  incidental 
machinery  or  plant,  and  they  recommended  a  change  in  the  definition  of  engineer- 
ing. 

The  committee  drew  especial  attention  to  the  fact  that  in  the  one  district 
(the  Durham  coal  mining  district)  where  under  second  schedule  (1)  a  commit- 
tee of  employers  and  the  men  had  been  formed  and  exercised  their  statutory 
power  of  arbitration,  a  most  excellent  example  of  satisfactory  reduction  of  liti- 
gation was  shown.  It  resulted  in  the  benefits  being  paid  automatically,  even 
the  committee  having,  during  five  years,  to  pass  only  on  205  cases  out  of  28,000 
non-fatal  cases  and  on  204  out  664  fatal  cases,  while  of  these  only  29  non- fatal  and 
27  fatal  cases  were  taken  into  court,  and  some  of  those  were  accidents  in  which 
the  men's  own  committee  told  them  they  had  no  case. 

Arbitration  Provisions. 

It  was  found  that  the  arbitration  by  the  system  of  commitee  of  employer 
and  workman  (second  schedule  (1)),  which,  however,  had  not  been  extensively 
used,  had  been  most  successful  where  used,  practically  rendering  the  operation 
of  the  act  automatic,  nor  was  there  any  complaint  of  the  provision  (2),  that 
the  parties  appoint  a  single  arbitrator.  But  the  provisions  (2)  and  (3)  for  use 
of  the  county-court  judge  or  his  appointee  as  arbitrator,  had  resulted  in  the 
arbitrations  thereunder  being  practically  county-court  trials  somewhat  simplified; 
however,  no  recommendation  was  made  to  change  that. 

A  strong  recommendation  of  change  was,  however,  directed  to  the  cause 
i,sccond  schedule   (8)),  as  to  registration  of  memoranda  of  agreements,  with  a 
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view  to  controlling  the  agreements  made;  it  took  the  form  of  placing  a  duty 
on  the  employer  to  register  them,  empowering  the  court  to  enforce  a  penalty  for 
failure  to  do  so,  and  rendering  them,  if  unregistered,  unavailable  as  a  defense 
fo  future  claim  for  weekly  payments. 

Appeals. 

The  creation  of  a  special  court  (two  county-court  judges  and  one  perma- 
nent judge)  to  hear  appeals  on  both  law  and  fact,  with  appeals  therefrom  to  both 
the  court  of  appeals  and  the  House  of  Lords,  was  suggested  by  Mr.  Ruegg,  in 
order  to  obviate  the  delay  of  appeals,  and  bring  the  different  county  court  decisions 
more  into  harmony.  The  committee,  however,  recommended  that  no  appeal  be 
allowed  on  questions  of  fact,  and  no  change  be  made  except  in  the  direction  of 
unification  of  decisions  on  law,  by  permitting  appeal  on  law  to  the  House  of 
Lords  from  both  Scotland  and  Ireland,  the  chief  dispute  on  fact  being  as  to  serious 
and  willful  misconduct,  which  was  dealt  with  by  the  arbitrator.  Greater  facility  of 
appeal  would,  they  belies  ed,  add  to  delay  and  expense.^ 

Doctors. 

As  the  clauses  of  the  act  dealing  with  doctors  (first  schedule  (3),  (11),  and 
second  schedule  (13)  made  provision  for  calling  in  the  official  medical  referee 
in  arbitration  proceedings  only  after  the  other  medical  testimony  had  been  heard, 
practically  no  use  w.is  made  of  him,  nor  was  he  much  used  when  a  review  of 
compensation  being  paid  was  contemplated,  as  then  it  was  only  optional  with  the 
workman  to  go  to  him  at  his  own  expense.  The  committee  therefore  recom- 
mended that  the  medical  referee  should  be  used  at  a  much  earlier  stage;  that 
after  the  examination  l)y  the  employer's  docti^r,  the  result  should  be  communicated 
to  the  workman,  in  order  that  the  workman  might  then  be  examined  by  his  own 
doctor,  and  if  a  dispute  existed,  it  should  then  and  there  be  submitted  to  the 
medical  referee  before  the  disputed  case  goes  to  court,  and  that  his  decision 
should  be  final  for  any  subsequent  proceedings.  One  modification,  however,  was 
suggested  for  new  accidents,  namely,  of  leaving  to  the  discretion  of  the  registrar, 
after  the  reports  of  both  the  doctors  of  the  employer  and  the  workman  had  been 
filed  with  him,  the  question  of  using  the  medical  referee. 

It  was  thought  advisable  to  leave  the  judge  his  power  of  summoning  the 
medical  referee  to  sit  with  him  as  assessor  in  the  actual  trial  if  a  case  reached 
the  court. 

It  was  further  suggested  that  the  medical  referee  should  have  the  duty  of 
giving  employment  certificates  as  to  aged,  infirm,  or  maimed  persons  for  their 
special  rate  of  compensation,  which  the  committee  had  recommended. 

As  to  the  position  of  the  medical  referee  himself,  it  was  strongly  urged  that 
he  should  be  a  public  officer  rather  than  a  medical  man  in  practice,  paid  by  salary, 
not  by  fees.  In  other  words,  a  civil  servant  in  the  permanent  civil  service  —  one  to 
act  for  each  district,  and  to  prevent  making  him  a  partisan  by  his  employment 
either  by  one  side  or  the  other,  that  he  should  have  his  salary  paid  by  the  State. 

The  committee  found  that  where  the  organization  of  the  master  and  men 
was  most  complete  there  was  the  least  amount  of  litigation,  the  workmen  who 
had  no  organization  to  resort  to  necessarily  having  to  call  in  the  assistance  of 
lawyers.  They  concluded  that  authoritative  decisions  being  necessary  the  actual 
litigation  produced  by  the  act  had  been  very  small,  and  they  felt  that  providing 
more  effective  machinery  for  settling  doubtful  questions  and  increasing  the  func- 
tions  of  the  medical   referee  would   further  reduce  it. 

From  the  ofl^cial  figures  of  the  proportion  of  cases  that  reach  the  courts, 
it  will  be  seen  that  in  the  home-office  statistics  for  1904  it  is  stated  that  even  in 
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asc^  ot   death    (including  cases  finally  settled  out  of  court,   and  also  those   i 

COMIX  Solely  to  apportion  benefits  among  bcnficiaries)    not  25   per  cent   came  i 

anyway  before  the  courts,  while  probably  less  than  1  per  cent  of  incapacity  cases 
did. 

Compensation  Payable — The  Beneficiaries. 

As  to  the  persons  entitled   to   receive   compensation,   though   the   definition 
^^  workman  in  the  act  was  wide  (covering  all  employes,  whether  in  manual  labor 
or  otherwise,   etc.)i   the   cbmmittee   recommended    the   inclusion    of   brother    and 
sJSter  in  the   beneficiaries,   in   addition   to   descendants   and   ancestors    (i.    e.,    by 
English  definition  of  dependents).     This  was  opposed  by  employers,  who  said  it 
would  tend  to   increase  their   difficulty,  in  that  they  now  had  to  pay  compensa- 
tion exceeding  what  was  necessary  for  the  support  of  dependents,  as,  for  instance, 
to  pay  a  father  earning  good  wages  for  the  death  of  a  son,  provided  as  a  fact 
the  son  contributed  slightly  to  the  family  fund. 

.'Miens  killed  or  injured  within  the  United  Kingdom  have  the  same  right 
of  recovery  (as  have  their  beneficiaries  while  resident  also)  that  British  subjects 
have  under  the  act.  The  commitcc,  however,  recommended  that  the  act  be  made 
n«"'t  to  extend  to  beneficiaries  who  are  non-resident  aliens,  or  to  beneficiaries  who 
art  non-resident  British  subjects,  so  as  to  obviate  difficulty  in  determining  the 
I'^bili^y   involved. 

Death  Benefits. 

The  committee  found  little  criticism,  when  the  deceased  left  persons  wholly 
«l«^l'cii(lent.  of  the  amount  of  the  limits  payable  —  minimum  £150  ($780),  max- 
'.nuim  £:Nio  (.$1,400) — and  concluded  they  had  been  found  satisfactory  in  prac- 
tice, and  though  they  found  some  complaint  from  employers  of  decisions  as  to 
^^hat  ctmstituted  partial  dependency  and  awards  that  disregarded  consideration 
"f  whether  such  dependency  was  for  necessaries  or  not,  they  concluded  that  no 
^hnnire  in  that  definition  was  desirable. 

Incapacity    Benefits. 

Interpretation  of  the  courts  as  to  what  constituted  average  weekly  earnings 
roulted  at  one  time  in  excluding  all  casual  labor,  through  the  difficulty  of 
reaching  an  average  for  a  man  employed  spasmodically,  casual  labor  covering  not 
<>nly  men  employed  for  a  job,  but  large  classes,  like  dock  labor.  Although  the 
House  of  Lords  reversed  this  decision,  the  committee  recommended  that  the 
duty  of  "estimating"  the  injured  man's  own  earnings  should  be  placed  upon 
the  judge,  guided  somewhat  by  the  standard  of  the  district  for  like  employment 
(as  provided  by  the  employers'  liability  act  of  1880),  instead  of  taking  the  dis- 
trict standard  of  wages  alone,  though  the  latter  would  be  a  simpler  method. 
They  also  recommended  an  amendment  to  base  it  on  the  net  and  not  on  tjie 
gross  earnings,  as  the  latter  often  included  pay  for  helpers,  tools,  etc. 

Lumps  urn  Payments. 

E\idence  submitted  showing  the  squandering  and  loss  of  lump  sums  paid 
to  widows  and  the  advantage  to  them  and  to  children  of  weekly  payments  in  lieu 
of  lump  sums,  as  well  as  evidence  showing  the  cost  to  the  employer  in  getting 
valid  releases,  led  the  committee  to  recommend  more  elasticity  in  the  powers 
conferred  on  the  arbitrator  in  this  regard  under  first  schedule  (6)  by  payment 
of  the  money  into  court  by  the  employer  and  granting  the  arbitrator  a  voice 
in  the  method  of  distribution.  They  recommended  that  the  mode  of  payment 
be  settled  in  each  case  by  the  county  court  judge,  with  power  to  reduce  the 
amount  of  any  weekly  paj'ment  to  a  widow  on   remarriage,   neglect  of  children. 
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etc.,  and  to  decide  on  the  amount,  time,  and  mode  of  payments  to  beneficiaries 
other  than  the  widow,  using  the  office  of  the  county  court  as  the  machinery 
for  that  purpose  whether  the  amount  and  compensation  was  settled  by  agree- 
ment or  otherwise. 

Official  County  Court  Returns. 

The  olHcial  returns  of  cases  under  the  workmen's  compensation  acts,  dealt 
with  by  county  court  judges,  and  their  arbitrators  in  England  and  Wales,  show 
that  in  the  six  years,  1899  to  1904,  the  avtrage  award  for  deaths  where  there 
were  dependents  varied  from  £163  8s.  9d.  ($795.37)  to  £188  7s.  7d.  ($916.75); 
for  total  incapacity,  from  10s.  lid.  to  12s.  2d.  ($2.66  to  $2.96)  per  week,  and 
for  partial  incapacity,  from  9s.  2d.  to  10s.  9d.  ($2.23  to  $2.62)  per  week,  while 
in  1894  the  average  lump-sum  award  for  incapacity  was  £34  12s.  8d.  ($168.54), 
there  being  in  that  year   lOo  lump-sum  against  650   weekly-payment   awards. 

Minors. 

Both  employers  and  workmen  agreed  that  one-half  wages  paid  to  minors 
permanently  injured  had  proved  to  be  often  insufficient  compensation.  Pro- 
posals were  made  to  consider,  in  fixing  compensation,  the  full  wages  earned  by 
the  highest-grade  workrrten  in  the  same  employ;,  to  fix  a  higher  scale  than  one- 
half  wages — say  full  wages;  to  fix  a  minimum  of  10s.  ($2.43),  with  power  to 
increase  that  on  reaching  21  years  of  age.  The  committee  recommended  fixing 
a  maximum  and  leaving  it  to  the  discretion  of  the  judge  to  assess  an  amount  up 
to  that  maximum. 

Old   Men   and   Maimed  and  Diseased  Persons. 

The  committee  found  from  extended  evidence  of  both  employers  and  work- 
men that  the  acts  had  largely  increased  the  difficulty  already  existing  of  old  men 
getting  and  retaining  employment.  They  found  further  that  employers  were 
being  compelled  to  discharge  persons  maimed,  as,  for  instance,  one-eyed  men, 
and  to  refuse  to  re-employ  them  after  accident.  While  the  case  of  Lysons  v. 
Knowles  (1  Q.  B.,  780;  69  L.  J.  Q.  B.,  449;  82  L.  T.,  189),  decided  by  the 
House  of  Lords,  finally  settled  that  casual  labor  was  not  excluded  from  the  act, 
it  was  felt,  too,  that  this  decision  would  further  operate  to  bar  old  men  from 
employment. 

This  the  committee  considered  to  be  such  a  serious  drawback  to  the  other 
advantages  of  the  act  that  they  recommended  amendments  to  be  made  enabling 
employers  to  hire  such  persons  upon  special  terms  as  to  compensation  for  acci- 
dents, and  they  suggested  an  age  limit  of  60  as  desirable  if  hale,  and  under  that 
age  if  infirm  or  maimed,  to  which  the  amendment  should  apply,  with  a  minimum 
compensation  of  5s.  $1.22)  a  week  for  injury  and  £25  ($121.66)   for  death. 

Commutation    of   Benefits. 

The  evidence  .showed  that  in  practice  the  employer's  right  under  first 
schedule  (13)  to  apply  for  a  redemption  by  arbitration  of  weekly  payments 
by  a  lump  sum  was  rarely  used ;  that  few  agreements  for  commutation  were 
registered  even  under  second  schedule  (8),  but  that  great  numbers  of  unregis- 
tered commutations  had  actually  taken  place  by  voluntary  agreement.  The  lat- 
ter permitted  the  defcn.se  of  accord  and  satisfaction  to  subsequent  claim  for 
weekly  payments.  These  commutations  were  often  made  at  figures  very  much 
below  what  the  weekly  benefits  justified,  and  in  many  cases  were  improvident 
and    also    opprcs.sivc    settlements,    brought    about    by    improper    pressure    on    the 
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workmen.  Though  it  was  found  undoubtedly  advantageous  to  workmen,  as 
well  as  masters,  that  commutation  should  be  possible,  the  committee  said  that 
better  control  over  it  should  be  adopted.  They  considered  that  the  evidence 
showed  it  would  be  disadvantageous  to  give  the  workman  a  right  to  demand  a 
commutation,  as  likely  to  increase  the  evils  attendant  on  lump-sum  payment 
generally,  but  in  order  to  render  the  principle  of  compulsory  commutation 
workable,  if  demanded  by  the  masters,  the  committee  recommended  the  adoption 
of  a  maximum  limit  on  the  amount  of  commutation  of  £500  (!?2,433),  and  urged, 
after  making  the  obligation  to  register  commutations  stringent  by  rendering  an 
unregistered  agreement  inoperative,  and  so  forth,  also  the  giving  of  discretion 
to  the  registrar  as  to  registering,  and  to  the  judge  as  to  reopening  an  entry 
within  six  months   for  fraud  or  undue  influence. 

Rei'iew  of  Award. 

The  difficulty  arose  of  determining,  under  first  schedule  (2)  and  (12),  when 
;ind  to  what  extent  the  compensation  granted  should  be  reduced. 

From  the  workmen's  standpoint,  as  they  got  only  one-half  of  their  loss  to 
begin  with,  it  was  advocated  and  decided  by  some  judges  that  this  one-half  wage 
compensation  allowance  should  not  be  reduced  until  they  could  again  earn  full 
wages,  and  that  no  reduction  of  compensation  should  take  place  so  long  as  what 
they  earned,  while  partially  incapacitated,  added  to  the  compensation  allowed, 
was  not  more  than  their  full  wages  before  the  accident.  Other  judges  divided 
the  loss,  holding  that  the  difference  between  their  partial  earnings  and  their 
full  wages  should  be  divided,  the  employer  bearing  one-half  the  loss  and  the 
workman  bearing  one-half.  The  committee  recommended  a  more  explicit  clause 
adopting  the  latter  mode,  thus  making  the  workman  share  the  loss  with  the 
employer. 

The  test  of  earning  capacity  had  proved  to  be  another  difficulty,  as,  for  in- 
stance, to  determine  whether  a  man  who  had  lost  one  eye  was  incapacitated, 
and  so  forth.  It  was  suggested  that  in  the  highly  organized  trades  something 
approaching  a  tariff  for  injuries  might  ultimately  be  agreed  on,  apart  from  parlia- 
mentary enactment.  The  committee  thought  earning  capacity,  not  only  at  the  same 
kind  of  work  as  befgre  the  accident,  but  at  any  kind  of  work,  should  suffice,  and 
strongly  recommended  clearer  enactment.  They  advocated  bringing  the  medical 
representatives  of  employer  and  workman  together  at  an  earlier  stage,  with  the 
official  medical  referee  as  arbiter. 

As  to  increase  of  weekly  payments,  it  was  found  that  in  practice  the  maxi- 
mum payment  had  been  so  universally  allowed  that  the  provision  for  increase  had 
become  unimportant. 

Notice  of  Accident  and  Claim. 

The  requirement  in  section  2  (1)  for  notice  of  accident  as  soon  as  prac- 
ticable after  the  happening  thereof  caused  laxness  in  practice  and  resulted  in 
employers'  complaints  that  it  failed  to  attain  the  object  of  enabling  them  to  verify 
the  facts  and  ascertain  the  nature  and  extent  of  the  injury.  The  committee 
recommended  a  limit  of  six  days  for  notice.  As  to  the  claim  for  compensation, 
the  House  of  Lords  had  decided  that  a  mere  demand  was  sufficient  to  entitle 
the  workman  at  any  time  thereafter  to  institute  proceedinps.  The  committee 
recommended  that  a  written  notice  of  claim  be  required  in  three  months  after  the 
accident.  After  the  expiry  of  these  periods,  however,  they  recommended  that 
leave  be  given  to  the  workman  to  file  a  sworn  statement  before  the  registrar 
showing  sufficient  reason  for  the  necessary  steps  not  having  been  taken  within 
the  limited  time,   that  notice  of  this   action   be  served   on   the  employer,   and   if 
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the   latter   should   object  to   waiving   notice   that   the   registrar   should   refer  the 
matter    for   decision    of    the   judge. 

Contracting    Out. 

As  to  the  effect  on  mutual  benefit  and  friendly  societies,  the  committee 
found  that  where  these  were  supported  jointly  by  the  workmen  and  employers 
such  schemes  had  been  practically  put  an  end  to  by  the  act,  except  in  those  cases 
where  schemes  were  framed  under  section  3  of  the  act,  through  the  discontinu- 
ance of  employers'  contributions.  They  found,  however,  that  in  some  cases 
voluntary  arrangements  continued  unaffected  by  the  act,  where  employers  were 
already  providing  benefits  on  a  more  liberal  scale  than  the  act,  and  that  work- 
mens  benefit  clubs,  which  were  entirely  supported  by  the  workmen,  continued. 
There  was  evidence  submitted  that  through  these  benefit  funds,  and  so  forth,  work- 
men sometimes  received  more  when  disabled  than  if  working. 

The  committee,  in  considering  the  contracting  out  of  the  act  by  contracting 
into  delinite  schemes  under  section  3,  found  that,  owing  to  the  expense  and 
trouble  such  schemes  entail  on  both  employers  and  workmen,  no  extensive  use  had 
been  made  of  the  secti(Mi,  and  they  also  found  that  under  those  schemes  which 
had  been  certified  under  the  section,  the  actual  payments  exceeded  the  maximum 
that  the  act  would  have  paid  by  75  per  cent,  O")  per  cent  of  that  excess  being 
pay  for  the  first  two  weeks  not  covered  by  the  act.  Both  workmen's  and  em- 
ployers' rei)rcscntati\cs  testified  that  the  schemes,  being  based  on  the  active 
cooperation  of  and  being  jointly  administered  by  masters  and  workmen,  brought 
special  advantages  over  the  act  provisions,  such  as  permitting  provision  for  minor 
accidents,  allowances  for  old  age,  and  aniiuities  instead  of  lump  sums.  They  testi- 
fied that  the  schemes  led  to  prevention  of  accident,  to  litigation  being  reduced  to 
a  minimum,  and  to  good  feeling  being  promoted. 

Mr.  J.  D.  Stuart  Sim,  the  chief  registrar  of  friendly  societies,  characterizes 
section  3  as  a  splendid  opportunity  for  regulating  the  relations  between  workmen 
and  masters  in  a  thoroughly  satisfactory  manner,  and  on  a  sound  financial  basis; 
while  Sir  George  Livesey,  the  chairman  of  the  extensive  South  Metropolitan  Gas 
Company,  has  succeeded  in  demonstrating  the  practicability  of  such  a  regulation 
in  his  ten  years'  operation  of  a  successful  copartnership  arrangement  with  all 
employes,  one  feature  of  which  is  his  jury  system,  namely,  having  all  accidents  in 
his  plants  submitted  to  a  jury  of  workmen,  resulting  in  a  large  reduction  of  acci- 
dents, which  feature  was  specially  commended  by  the  committee,  who  thor- 
oughly indorsed  the  fact  that  the  above  advantages  from  the  section  existed, 
and  recommended  that  it  remain  practically  unchanged. 

The  following  is  a  summary  of  receipts  and  expenditures  of  workmen's  com- 
pensation schemes  authorized  by  the  registrar  of  friendly  societies,  under  the 
workmen's  compensation  acts  of  1897  and  1000,  for  the  seven  years  from 
1808  to  1005: 
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s\:^siK9X  OF  Receipts  and  Expenditures  of  Workmen's  Compensation  Schemes 
Authorized  by  the  Registrar  of  Friendly  Societies  Under  the  Work- 
men's Compensation  Act  for  the  7- Year  Period,  1898  to  1905. 

(_From  Report  of  the  Chief  Registrar  of  Friendly  Societies  for  the  year  ending 

December  31,  1905,  Part  A.] 
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Number  of  schemes 

Average  number  of  work- 
men  contracting   out.. 

Receipts. 


Contributions  of — 

Workmen    

Employers    

Interest  on  investments 
Other   receipts    


2 

38,491 


24 
21.100 


$290,185 
578,918 


Total  receipts   

Expenditures. 

Benefits  for  death  from — 

Injury  

Natural  causes   

Benefits    for   incapacity : 

Weekly  payments  

Lump-sum  payments  . . 

Medical   aid    

Subscriptions    to    hospitals, 

etc 

Other  benefits  

Law  costs  

Other   payments   

Management  expenses   


$875,103 


$107. 05 t 

221,295 

8,4:.;i 

1,049 


28 
58,638 


$995,238 

1,334,944 

95,810 

14,600 


$338,451  l$2,440.028 


$237,101 


542 , 068 

70,482 


f 


4,194 


$41,580 
1,402 

138,007 
17,534 
11,811 

4.0f58 

40,344 

510 

23.125 

4 ,  520 


$231,475 
23,247 

928,084 
71,153 
99,530 

13.003  I 
130,080 
6,341 

38 . 084 
109,001 


Total  

Funds    on    hand   at    end    of 

period   I    $20,058 

I 


$854,445  I  $283,002  |$1,711,081 


$70,725  I  $S04,700 
I 


861 


$0,370 

12,025 

3S!) 

802 


56 

119,090 


$1,404,847 

2,147,182 

10  4 -.088 

17,111 


$19, ok;  :$3.073,828 


$501  I     $.510,000 
117  I        24,700 


7,018 

305 

2,081 

4:.3 
1,309 


1,610,437 
159.534 
114.022 

17.5  U 

176.527 

6.8.57 

64,938 
174,508 


$10,551  i$2,805.799 
$0,993  I    $903,076 


scheme  adopted  by  government  employees. 

Following  are  the  benefits  under  the  scheme  authorized  by  the  registrar  of 
friendly  societies  for  Government  establishments : 

For  death  of  a  workman  leavinc:  dependents  wholly  dependent,  three  years* 
carniniTs,  or  not  less  than  £150  ($729.98)  nor  more  than  £300  ($1,459  95),  payable 
to  the  dependents  or  to  a  trustee;  if  the  dependents  are  only  in  part  depenrlent, 
one-half  of  the  above;  if  there  are  no  dependents,  not  more  than  £10  ($18.07), 
for  medical  attendance  and  burial.  In  the  discretion  of  the  treasury,  a  portion 
of  the  lump  sum  payable,  up  to  one-half  if  there  is  one  dependent  child  or  up  to 
two-thirds  if  there  are  more  than  one,  may  be  set  aside,  and  a  pension  equal  to 
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the  annuity  which  the  remainder  of  the  lump  sum  would  purchase  granted  to  the 
widow  or  mother. 

For  incapacity,  up  to  six  months,  one-half  the  average  wages  and  hospital 
or  medical  attention  while  the  beneficiary  is  on  the  hurt  list,  but  "more  favorable 
treatment  while  on  the  hurt  list'*  if  he  is  entitled  to  this  under  the  regulations 
of  his  department. 

For  incapacity  beyond  six  months,  the  following  proportions  of  his  average 
weekly  earnings,  according  to  degree  of  incapacity:  Capacity  totally  destroyed, 
twenty-four-sixtieths  of  his  earnings;  materially  impaired,  eighteen-sixtieths;' im- 
paired, twelve-sixtieths;  slightly  impaired,  six-sixtieths.  If  he  continues  in  or 
returns  to  the  Government  service  after  the  injury,  the  above  allowance  to  be 
paid  in  addition  to  the  earnings  he  then  receives,  up  to  the  average  full  earnings 
before  the  injury,  with  periodical  adjustments  as  sanctioned  by  the  treasury. 
If  he  leaves  the  service  and  is  entitled  to  a  pension,  the  above  allowance  to  be 
added  to  the  pension,  provided  both  together  shall  not  exceed  his  earnings  at 
time  of  injury  or  £300  ($1,459.95)  a  year,  whichever  is  the  less. 

If  the  workman  is  a  minor,  the  above  compensation  may  be  increased,  in 
the  discretion  of  the  treasury,  upon  his  reaching  the  -age  when  in  ordinary  cir- 
cumstances the  pay  of  an  adult  workman  would  be  granted  him. 

Commutation  of  allowance  to  a  single  payment  may  be  made  on  agreement 
between  the  workman  and  the  authorities  of  the  department,  with  sanction 
of  the  treasury. 

A  claim  foi  an  injury  which  occurred  more  than  three  years  before  such 
claim  was  preferred  can  not  be  entertained  unless  such  injury  caused  the 
applicant's  discharge  from  the  service  or  diminished  his  prospects  for  future 
employment. 

Beneficial  Effect  of  the  Act. 

As  regards  workmen,  the  committee  found  that  the  acts  had  conferred  sub- 
stantial benefits  on  those  included  in  them;  that  prior  to  them  practically  the 
whole  burden  of  industrial  accident  had  fallen  on  the  workmen,  and  it  was  right 
and  necessary  that  some  systematic  provision  for  relief  by  law  should  be  provided; 
that  the  act  gave  substantial  relief,  not  complete  indemnity,  and  there  was  little 
complaint  from  workmen  of  the  limitation  to  one-half  wages  and  other  maxi- 
mum limits  in  them. 

Personal  inquiry  by  the  author  concerning  the  practical  workings  of  the 
act  made  during  1906  of  Government  officials,  of  employers,  and  of  represen- 
tatives of  labor  disclosed  a  unanimity  of  opinion  that  the  principle  of  the  act 
was  sound,  the  extent  to  which  it  should  be  carried  being  the  only  question.  The 
act  was  said  to  have  proved  a  great  boon  to  the  workmen  covered  by  it,  labor 
strongly  advocating  its  extension,  while  employers  generally  accepted  it  In 
the  building  trades  the  secretary  of  one  of  the  conciliation  boards  of  a  large 
master  builders*  association  said  that  the  principle  was  accepted  by  employers; 
that  the  burden  was  transferred  to  the  building  owner  and  not  to  wages,  which 
had  risen  :  that  the  act  had  tended  to  prevention  of  accident,  as  it  had  stimu- 
lated employers  to  have  better  plans;  that  it  had  reduced  litigation,  which  was 
largely  confined  to  non-union  workmen.  In  the  cotton  trade  a  gentleman  who  was 
thoroughly  informed  as  to  its  effect  on  that  trade  said  that  there  had  been  no 
risk  of  injury  to  the  trade  through  the  burden  of  the  act;  that  it  had  not, 
however,  fallen  on  wages,  which  had  increased  ten  per  cent;  that  the  act  had 
operated  strongly  as  a  prevention  of  accident,  the  monetary  liability  for  every 
accident,  as  well  as  the  trade  mutual  insurance  inspection,  conducing  thereto: 
that    it    had    caused   a   large    reduction   in   negligence   claims,   and  that  litigation 
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on  test  cases  under  the  act  had  practically  disappeared,  so  that  friction  was 
reduced  to  a  minimum,  while  the  administration  cost  nothing,  as  no  lawyers  were 
necessary.  As  regards  railways,  an  influential  employees'  organization  said  that 
the  principle  was  regarded  as  absolutely  just  and  valuable  to  the  recipients  of  the 
benefits  and  had  kept  many  from  the  poorhouse;  that  the  burden  was  generally 
conceded  to  have  been  transferred  to  the  public;  that  it  did  not  come  out  of 
wages,  which  had  increased  (only  reaching  them  to  the  extent  of  twenty-five 
per  cent  of  the  compensation  paid  in  unorganized  trades) ;  that  litigation  on 
questions  of  law  had  now  practically  disappeared,  most  cases  being  settled  with- 
out even  arbitration,  and  that  arbitration  cost  little,  generally  under  £5  ($24.33) 
a  case;  that  the  act  had  tended  to  prevent  accidents,  owing  to  expense  now 
arising  for  every  accident;  moreover,  that  there  had  been  no  case  of  deliberate 
self-injury  on  railroads.  A  representative  of  the  coal  miners  corroborated  the 
fact  that  all  labor  was  in  favor  of  the  act  and  illustrated  the  almost  automatic 
working  of  it  in  the  case  of  the  Durham  miners. 

The  parliamentary  attitude  toward  workmen's  compensation  is  shown  by 
the  fact  that  the  compensation  act  of  1897  had  been  introduced  and  passed  by 
the  Conservative  party,  while,  in  1906,  the  opposite  party,  then  in  power  —  the 
Liberal  party  —  introduced  and  passed  an  amending  bill,  extending  the  principles 
of  the  act  to  practically  every  relation  of  master  and  servant,  and  adding  thereto 
compensation  for  certain  specified  trade  diseases.  The  act  of  1906  becomes  oper- 
ative after  July  1,   1907.     The  text  of  this  act  is  given  in  full  in  this  bulletin. 

Laws  of  a  similar  character  to  the  workmen's  compensation  acts  have  super- 
seded the  negligence  basis  for  treatment  of  industrial  accidents  in  almost  all  the 
countries  of  Europe,  as  well  as  in  the  colonies  of  England.  However,  when  it 
is  remembered  that  England  is  a  free-trade  country,  with  consequent  difficulty 
jn  transferring  the  burden  of  the  act  to  their  foreign  consumers,  their  nine  years' 
experience  of  the  satisfactory  working  of  it  is  the  strongest  possible  argument 
in  favor  of  the  feasibility  of  such  legislation.  Considering  the  overwhelming 
extent  to  which  the  energies  of  this  country  are  directed  into  mechanical  in- 
dustry and  the  high  ratio  of  accident  to  population  therefrom,  entailing  such 
widespread  hardship  through  the  haphazard  treatment  of  each  accident  on  the 
negligence  basis,  with  its  result  of  serious  injustice  in  so  many  cases  to  employeV 
and  workmen  alike,  as  well  as  the  enormous  waste  of  energy  and  money  in  the 
ever-increasing  volume  of  personal-injury  litigation,  whic-h  clogs  our  courts,  it 
is  manifest  that  the  subject  requires  the  earnest  and  careful  consideration  of 
serious  people.  Nor  is  if  unlikely  that  the  principle  of  a  wise  and  practical 
step  toward  the  solution  of  this  difficult,  but  most  important,  subject  may  be 
found  in  the  British  workmen's  compensation  acts. 

.WORKMEN'S  COMPENSATION  ACT,   1897. 

Following  is  the  text  of  the  workmen's  compensation  act,  1897,  and  of  the 
workmen's  compensation  act,  1900,  which  extends  the  benefits  of  the  act  of  1897. 
to  workmen  in  agriculture: 

An  act  to  amend  the  law  with  respect  to  compensation  to  workmen  for  accidental 
injuries  suffered  in  the  course  of  their  employment  (6th  August,  1897). 

Be  it  enacted  by  *  *  *  Parliament  assembledj  and  by  the  authority  of 
the  same  J  as  follows: 

1. — (1)  If  in  any  employment  to  which  this  act  applies  personal  injury  by 
accident  arising  out  of  and  in  the  course  of  the  employment  is  caused  to  a  work- 
man, his  employer  shall,  subject  as  hereinafter  mentioned,  be  liable  to  pay  com- 
pensation in  accordance  with  the  first  schedule  to  this  act. 
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(2)  Provided  that: 

(a)  The  employer  shall  not  be  liable  under  this  act  in  respect  ot  any  in- 
jury which  does  not  disable  the  workman  for  a  period  of  at  least  two  weeks 
from  earning  full  wages  at  the  work  at  which  he  was  employed: 

(6)  When  the  injury  was  caused  by  the  personal  negligence  or  willful  act 
of  the  employer,  or  of  some  person  for  whose  act  or  default  the  employer  is 
responsible,  nothing  in  this  act  shall  affect  any  civil  liability  of  the  employer, 
but  in  that  case  the  workman  may,  at  his  option,  either  claim  compensation  under 
this  act,  or  take  the  same  proceedings  as  were  open  to  him  before  the  commence- 
ment of  this  act ;  but  the  employer  shall  not  be  liable  to  pay  compensation  for 
injury  to  a  workman  by  accident  arising  out  of  and  in  the  course  of  the  employ- 
ment both  independently  of  and  also  under  this  act,  and  shall  not  be  liable  to 
any  proceedings  independently  of  this  act,  except  in  case  of  such  personal  negli- 
gence or  willful  jict  as  aforesaid; 

(c)  If  it  is  proved  that  the  injury  to  a  workman  is  attributable  to  the 
serious  and  willful  misconduct  of  that  workman,  any  compensation  claimed  in 
respect  of   that  injury  shall  be   disallowed. 

(3)  If  any  question  arises  in  any  proceedings  under  this  act  as  to  the 
liability  to  pay  compensation  under  this  act  (including  any  question  as  to  whether 
the  employment  is  one  to  which  this  act  applies),  or  as  to  the  amount  or  dura- 
tion of  compensation  under  this  act,  the  question,  if  not  settled  by  agreement, 
shall,  subject  to  the  provisions  of  the  first  schedule  to  this  act,  be  settled  by 
arbitration,  in  accordance  with   the  second  schedule  to  this  act. 

(4)  If,  within  the  time  hereinafter  in  this  act  limited  for  taking  proceed- 
ings, an  action  is  brought  to  recover  damages  independently  of  this  act  for  in- 
jury caused  by  any  accident,  and  it  is  determined  in  such  action  that  the  injury 
is  one  for  which  the  employer  is  not  liable  in  such  action,  but  that  he  would 
have  been  liable  to  pay  compensation  under  the  provisions  of  this  act,  the  action 
shall  be  dismissed;  but  the  court  in  which  the  action  is  tried  shall,  if  the  plain- 
tifY  shall  so  choose,  proceed  to  assess  such  compensation,  and  shall  be  at  liberty 
to  deduct  from  such  compensation  all  tlie  costs  which,  in  its  judgment,  have  been 
caused  by  the  plaintiff  bringing  the  action  instead  of  proceeding  under  this  act. 

In  any  proceeding  under  this  subsection,  when  the  court  assesses  the  com- 
pensation it  shall  give  a  certificate  of  the  compensation  it  has  awarded  and  the 
directions  it  has  given  as  to  the  deduction  for  costs,  and  such  certificate  shall 
have  the   force  and  effect  of  an  award  under  this  act. 

(o)  Nothing  in  this  act  shall  affect  any  proceeding  for  a  fine  under  the 
enactments  relating  to  mines  or  factories,  or  the  application  of  any  such  fine, 
but  if  any  such  fine,  or  any  part  thereof,  has  been  applied  for  the  benefit  of 
tlic  person  injured,  the  amount  so  applied  shall  be  taken  into  account  in  estimat- 
ing tlic   compensation   unrler   this   act. 

2. —  (1)  I'roccediugs  for  the  recovery  under  this  act  of  compensation  for 
an  injury  shall  nut  be  maintainable  unless  notice  of  the  accident  .has  been  given 
as  soon  as  practi'"al)le  after  the  hapi>cning  thereof  and  before  the  workman  has 
voluntarily  loft  tJK'  employment  in  which  he  was  injured,  and  unless  the  claim 
for  coniijcn.^atioii  witli  respect  to  such  accident  has  been  made  within  six  months 
from  the  occurrence  of  the  accident  causing  the  injury,  or,  in  case  of  death, 
within  six  months  from  th.e  time  of  death.  Provided  always  that  the  want  of 
or  an.y  defect  or  inaccuracy  in  sucli  notice  shall  not  be  a  bar  to  the  maintenance 
of  su.:h  i)roceeflin.qs,  if  it  is  found  in  the  proceedings  for  settling  tlie  claim  that 
the  employer  is.  not  prejudiced  in  his  defense  by  the  want,  defect,  or  inaccuracy, 
or  that  such  want,  deftct,  or  inaccuracy  was  occasioned  by  mistake  or  other 
reasonable    cause. 

(2)     Notice  in  respect  of  an  injury  under  this  act  shall  give  the  name  and 
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address  of  the  person  injured,  and  shall  state  in  ordinary  language  the  cause  of 
the  injury  and  the  date  at  which  it  was  sustained,  and  shall  be  served  on  the 
employer,  or,  if  there  is  more  than  one  employer,  upon  one  of  such  employers. 

(3)  The  notice  may  be  served  by  delivering  the  sa%e  to  or  at  the  residence- 
or  place  of  business  of  the  person  on  whom  it  is  to  be  served. 

(4)  The  notice  may  also  be  served  by  post  by  registered  letter  addressed? 
to  the  person  on  whom  it  is  to  be  served  at  his  last  known  place  of  residence  or 
place  of  business,  and  if  served  by  post  shall  be  deemed  to  have  been  served  at  the 
time  when  the  letter  containing  the  same  would  have  been  delivered  in  the  ordinary 
course  of  post,  and  in  proving  the  service  of  such  notice  it  shall  be  sufficient  to 
prove  that  the  notice  was  properly  addressed  and  registered. 

(5)  Where  the  employer  is  a  body  of  persons  corporate  or  unincorporate, 
the  notice  may  also  be  served  by  delivering  the  same  at  or  by  sending  it  by  post 
in  a  registered  letter  addressed  to  the  employer  at  the  office,  or,  if  there  be  more 
than  one  office,  any  one  of  the  offices  of  such  body. 

3. — (1)  If  the  registrar  of  friendly  societies,  after  taking  steps  to  ascertain* 
the  views  of  the  employer  and  workmen,  certifies  that  any  scheme  of  compen- 
sation, benefit,  or  insurance  for  the  workmen  of  an  employer  in  any  employment,, 
whether  or  not  such  scheme  includes  other  employers  and  their  workmen,  is  on 
the  whole  not  less  favorable  to  the  general  body  of  workmen  and  their  dependents 
than  the  provisions  of  this  act,  the  employer  may,  until  the  certificate  is  re- 
voked, contract  with  any  of  those  workmen  that  the  provisions  of  the  scheme 
shall  be  substituted  for  the  provisions  of  this  act,  and  thereupon  the  employer  shall 
be  liable  only  in  accordance  with  the  scheme,  but,  save  as  aforesaid,  this  act  shall 
apply  notwithstanding  any  contract  to  the  contrary  made  after  the  commence- 
ment of  this  act. 

(2)  The  registrar  may  give  a  certificate  to  expire  at  the  end  of  a  limited 
period  not  less  than  five  years. 

(3)  No  scheme  shall  be  so  certified  which  contains  an  obligation  upon  the 
workmen  to  j(Mn  the  scheme  as  a  condition  of  their  hiring. 

(4)  If  complaint  is  made  to  the  registrar  of  friendly  societies  by  or  on 
behalf  of  the  workmen  of  any  employer  that  the  provisions  of  any  scheme  are 
no  longer  on  the  whole  so  favorable  to  the  general  body  of  workmen  of  such 
employer  and  their  dependents  as  the  provisions  of  this  act,  or  that  the  provisions 
of  such  scheme  are  being  violated,  or  that  the  scheme  is  not  being  fairly  admin- 
istered, or  that  satisfactory  reasons  exist  for  revoking  the  certificate,  the  registrar 
shall  examine  into  the  complaint,  and,  if  satisfied  that  good  cause  exists  for  such 
complaint,  shall,  unless  the  cause  of  complaint  is  removed,  revoke  the  certificate. 

(5)  When  a  certificate  is  revoked  or  expires  any  moneys  or  securities  held 
for  the  purpose  of  the  scheme  shall  be  distributed  as  may  be  arranged  between 
the  employer  and  workmen,  or  as  may  be  determined  by  the  registrar  of  friendly 
societies  in  the  event  of  a  difference  of  opinion. 

(6)  Whenever  a  scheme  has  been  certified  as  aforesaid,  it  shall  be  the 
duty  of  the  employer  to  answer  all  such  inquiries  and  to  furnish  all  such  accounts 
in  regard  to  the  scheme  as  may  be  made  or  required  by  the  registrar  of  friendly 
societies. 

(7)  The  chief  registrar  of  friendly  societies  shall  include  in  his  annual 
report  the  particulars  of  the  proceedings  of  the  registrar  under  this  act. 

4.  Where,  in  an  employment  to  which  this  act  applies,  the  undertakers  as 
hereinafter  defined  contract  with  any  person  for  the  execution  by  or  under  such 
contractor  of  any  work,  and  the  undertakers  would,  if  such  work  were  executed 
by  workmen  immediately  employed  by  them,  be  liable  to  pay  compensation  under 
this  act  to  those  workmen  in  respect  of  any  accident  arising  out  of  and  in  the 
course  of  their  employment,  the  undertakers  shall  be  liable  to  pay  to  any  work- 
14 
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ii.cn  employed  in  the  execution  of  the  work  any  compensation  which  is  payable  to 
i.e  workman  (whether  under  this  act  or  in  respect  of  personal  negligence  or 
willful  act  independently  'of  this  act)  by  such  contractor,  or  would  be  so  payable 
if  such  contractor  were  an  employer  to  whom  this  act  applies. 

Provided  that  the  undertakers  shall  be  entitled  to  be  indemnified  by  any 
other  person  who  would  have  been  liable  independently  of  this  section. 

This  section  shall  not  apply  to  any  contract  with  any  person  for  the  execu- 
tion by  or  under  such  contractor  of  any  work  which  is  merely  ancillary  or  inci- 
dental to  and  is  no  part  of  or  process  in  the  trade  or  business  carried  on  by  such 
undertakers  respectively. 

5.  —  ( 1 )  Where  any  employer  becomes  liable  under  this  act  to  pay  compen- 
sation in  respect  of  any  accident,  and  is  entitled  to  any  sum  from  insurers  in 
respect  of  the  amount  due  to  a  workman  under  such  liability,  then,  in  the  event 
of  the  employer  becoming  bankrupt  or  making  a  composition  or  arrangement  with 
his  creditors,  or  if  the  employer  is  a  company  of  the  company  having  commenced 
to  be  wound  up,  such  workman  shall  have  a  first  charge  upon  the  sum  aforesaid 
for  the  amount  so  due,  and  the  judge  of  the  county  court  may  direct  the  insurers 
to  pay  such  sum  into  the  Post-Office  Savings  Bank  in  the  name  of  the  registrar 
of  such  court  and  order  the  same  to  be  invested  or  applied  in  accordance  with 
the  provisions  of  the  first  schedule  hereto  with  reference  to  the  investment  in  the 
Post-Office  Savings  Bank  of  any  sum  allotted  as  compensation,  and  those  provi- 
sions shall  apply  accordingly. 

(2)  In  the  application  of  this  section  to  Scotland,  the  words  ''have  a  first 
charge  upon"  shall  mean  "be  preferentially  entitled  to." 

6.  Where  the  injury  for  which  compensation  is  payable  under  this  act  was 
caused  under  circumstances  creating  a  legal  liability  in  some  person  other  than 
the  employer  to  pay  damages  in  respect  thereof,  the  workman  may,  at  his  option, 
proceed  either  at  law  against  that  person  to  recover  damages  or  against  his 
employer  for  compensation  under  this  act,  but  not  against  both,  and  if  compen- 
sation be  paid  under  this  act,  the  employer  shall  be  entitled  to  be  indemnified 
by  the  said  other  person. 

7. —  (1)  This  act  shall  apply  only  to  employment  by  the  undertakers  as 
hereinafter  defined,  on  or  in  or  about  a  railway,  factory,  mine,  quarry,  or  en- 
gineering work,  and  to  employment  by  the  undertakers,  as  hereinafter  defined  on, 
in,  or  about  any  building  which  exceeds  30  feet  in  height,  and  is  either  being  con- 
structed or  repaired  by  means  of  a  scaffolding,  or  being  demolished,  or  on  which 
machinery  driven  l)y  steam,  w^ater,  or  other  mechanical  power  is  being  used  for 
the  purpose  of  the  construction,  repair,  or  demolition  therefor. 

(2)     In  this  act  — 

"Railway"  means  the  railway  of  any  railway  company  to  which  the  regula- 
tion of  railways  act,  1873,  applies,  and  includes  a  light  railway  made  under  the 
light  railways  act,  1896;  and  "railway"  and  "railway  company"  have  the  same 
meaning  as  in  the  said  acts  of  1873  and  1896; 

"Factory"  has  the  same  meaning  as  in  the  factory  and  workshop  acts,  1878 
to  1891,  and  also  includes  any  dock,  wharf,  quay,  warehouse,  machinery,  or  plant 
to  which  any  provision  of  the  factory  acts  is  applied  by  the  factory  and  work- 
shop act,  1805,  and  every  laundry  worked  by  steam,  water,  or  other  mechanical 
power : 

"Mine"  means  a  mine  to  which  the  coal  mines  regulation  act,  1887,  of  the 
metalliferous  mines  regulation  act,  1872,  applies; 

"Quarry''  means  a  quarry  under  the  quarries  act,  1894; 

"Engineering  work,"  means  any  work  of  construction  or  alteration  or  re- 
pair of  a  railroad,  harbor,  dock,  canal,  or  sewer,  and  includes  any  other  work  for 
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the  construction,  alteration,  or  repair  of  which  machinery  driven  by  steam,  water, 
or  other  mechanical  power  is  used; 

"Undertakers"  in  the  case  of  a  railway  means  the  railway  company;  in  the 
case  of  a  factory,  quarry,  or  laundry  means  the  occupier  thereof  within  the 
meaning  of  the  factory  and  workshop  acts,  1878  to  1895;  in  the  case  of  a  mine 
means  the  owner  thereof  within  the  meaning  of  the  coal  mines  regulation  act,  1887, 
or  the  metalliferous  mines  regulation  act,  1872,  as  the  case  may  be,  and  in  tlie 
case  of  an  engineering  work  means  the  person  undertaking  the  construction,  altera- 
tion, or  repair;  and  in  the  case  of  a  building  means  the  persons  undertaking  the 
construction,  repair  or  demolition ; 

"Employer"  includes  any  body  of  persons,  corporate  or  unincorporate,  and 
the  legal  personal  representative  of  a  deceased  employer; 

"Workman"  includes  every  person  who  is  engaged  in  an  employment  t^ 
which  this  act  applies,  whether  by  way  of  manual  labor  or  otherwise,  and  whether 
h;s  agreement  is  one  of  service  or  apprenticeship  or  otherwise,  and  is  expressed 
or  implied,  is  oral  or  in  writing.  Any  reference  to  a  workman  who  has  been 
injured  shall,  where  the  workman  is  dead,  include  a  reference  to  his  legal  per- 
sonal representative  or  to  his  dependents  or  other  person  to  whom  compensation 
is  payable. 

"Dependents"  means  — 

(a)  In  England  and  Ireland,  such  members  of  the  workman's  family 
specified  in  the  fatal  accidents  act,  1846,  as  were  wholly  or  in  part  dependent 
upon  the  earnings  of  the  workman  at  the  time  of  his  death;  and 

(b)  In  Scotland,  such  of  the  persons  entitled  according  to  the  law  of 
Scotland  to  sue  the  employer  for  damages  or  solation  in  respect  of  the  death 
of  the  workman  as  were  wholly  Or  in  part  dependent  upon  the  earnings  of  the 
workman  at  the  time  of  his  death. 

(3)  A  workman  employed  in  a  factory  which  is  a  shipbuilding  yard  shall 
not  be  excluded  from  this  act  by  reason  only  that  the  accident  arose  outside 
the  yard  i^  the  course  of  his  work  upon  a  vessel  in  any  dock,  river,  or  tidal 
water  near  the  yard.  "" 

8. — (1)  This  act  shall  not  apply  to  persons  in  the  naval  or  military  serv- 
ice of  the  Crown,  but  otherwise  shall  apply  to  any  employment  bjr  or  under  the 
Crown  to  which  this  act  would  apply  if  the  employer  were  a  private  person. 

(2)  The  treasurer  may,  by  warrant  laid  before  Parliament,  modify  for 
the  purposes  of  this  act  their  warrant  made  under  section  1  of  the  superan- 
nuation act,  1887,  and  notwithstanding  anything  in  that  act,  or  any  such  warrant, 
may  frame  a  scheme  with  a  view  to  its  being  certified  by  the  registrar  of  friendly 
societies  under  this  act. 

9.  Any  contract  existing  at  the  commencement  of  this  act  whereby  a  work- 
man relinquishes  any  right  to  compensation  from  the  employer  for  personal 
injury  arising  out  of  and  in  the  course  of  his  employment  shall  not,  for  the 
purposes  of  this  act,  be  deemed  to  continue  after  the  time  at  which  the  work- 
man's contract  of  service  would  determine  if  notice  of  the  determination  thereof 
were  given  at  the  commencement  of  this  act. 

10 — (1)     This  act  shall  come  into  operation  on  the  1st  day  of  July,  1898. 

(2)     This  act  may  be  cited  as  the  workmen's  compensation   act,   1897. 
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SCHEDULES. 
First  Schedule, 
scale  and  conditions  of  compensation. 

Scale,       ' 

(1)  The  amount  of  compensation   under  this  act  shall   be  — 

(a)  Where  death   results   from  the  injury  — 
(i)     If    the    workman    leaves    any    dependents    wholly    dependent    upon    his- 

earnings  at  the  time  of  his  death,  a  sum  equal  to  his  earnings  in  the  employment 
of  the  same  employer  during  the  three  years  next  preceding  the  injury,  or  the 
sum  of  £150  (1729.98),  whichever  of  those  sums  is  the  larger,  but  not  exceeding 
in  any  case  £300  ($l,4o9.y5),  provided  that  the  amount  of  any  weekly  payments 
made  under  this  act  shall  be  deducted  from  such  sum,  and  if  the  period  of  the 
workman's  employment  by  the  said  employer  has  been  less  than  the  said  three 
years,  then  the  amount  of  his  earnings  during  the  said  three  years  shall  be 
deemed  to  be  156  times  his  average  weekly  earnings  during  the  period  of  his 
actual  employment  under  the  said  employer ; 

(ii)  If  the  workman  does  not  leave  any  such  dependents,  but  leaves  any 
dependents  in  part  dependent  upon  his  cariiin^^s  at  tl:e  time  of  lis  death,  sijch 
sum,  not  exceeding  in  any  case  the  amcuint  payable  under  the  foregoing  i)ro- 
visions,  as  may  be  agreed  upon,  or,  in  default  of  a.crcement,  may  be  deternii'.r.l. 
on  arbitration  under  this  act,  to  be  reasonable  and  proportionate  to  the  injury 
to  the  said   dependents ;   and 

(iii)  If  he  leaves  no  dependents,  the  reasonable  expenses  of  his  medical 
attendance  and  burial,  not  exceeding  ilO   [$18.67]  ; 

(b)  Where  total  or  partial  incapacity  for  work  results  from  the  injury,. 
a  weekly  payment  during  the  incapacity  after  the  second  week  not  exceeding. 
50  per  cent  of  hia  average  weekly  eamings  during  the  previous  twelve  months, 
if  he  has  been  so  long  employed,  but  if  not,  then  for  any  less  period  during 
which  he  has  been  in  the  employment  of  the  same  employer,  such  w^kly  pay- 
ment not  to  exceed  £1   [$4.87]. 

(2)  In  fixing  the  amount  of  the  weekly  payment,  regard  shall  be  had  to 
the  difference  between  the  amount  of  the  average  weekly  eamings  of  the  work- 
man before  the  accident  and  the  average  amount  which  he  is  able  to  earn  after 
the  accident,  and  to  any  payment  not  being  watjos  which  he  may  receive  from  the 
employer  in  respect  to  his  injury  during  the  period  of  his  incapacity. 

(3)  Where  a  workman  has  giv«n  notice  of  an  accident,  he  shall,  if  so  re- 
quired by  the  employer,  submit  himself  for  examination  by  a  duly  qualified  med- 
ical practitioner  provided  and  paid  by  the  employer,  and  if  he  refuses  to  submit 
himself  to  such  examination,  or  in  any  way  obstructs  the  same,  his  right  to  com- 
pensation, and  any  proceeding  under  this  act  in  relation  to  compensation,  shall 
be  suspcnflcd  until  such  examination  takes  place. 

(1)  The  payment  shall,  in  case  of  death,  be  made  to  the  legal  personal 
representative   of  the  workman,   or,    if   he   has   no   legal   personal   representative,  J 

to  or  fi«r  the  benefit  of  his  dependents,  or,  if  he  leaves  no  dependents,  to  the 
perscn  to  whom  the  expenses  are  due;  and  if  made  to  the  legal  personal  rep- 
resentative shall  be  paid  by  him  to  or  for  the  benefit  of  the  dependents  or  other 
person  entitled  thereto  under  this  act. 

(5)  Any  question  as  to  who  is  a  dependent,  or  as  to  the  amount  payable 
to  each  (lei)en(lent,  shall,  in  default  of  agreement,  be  settled  by  arbitration  under 
this  act. 

(())     The  sum  allf^ted  as  compensation  to  a  dependent  may  be  invested  or 
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Otherwise  applied  for  the  benefit  of  the. person  entitled  thereto,  as  agreed,  or  as 
ordered  by  the  committee  or  other  arbitrator. 

(7)  Any  sum  which  is  agreed  or  is  ordered  by  the  committee  or  arbitrator 
to  be  invested  may  be  invested  in  whole  or  in  part  in  the  Postoffice  Savings 
Bank  by  the  registrar  of  the  county  court  in  his  name  as  registrar. 

(8)  Any  sum  to  be  so  invested  may  be  invested  in  the  purchase  of  an  an- 
nuity from  the  national  debt  commissioners  through  the  Postoffice  Savings  Bank, 
or  be  accepted  by  the  Postmaster-General  as  a  deposit  in  the  name  of  the  regis- 
trar as  such,  and  th*  provisions  of  any  statute  or  regulations  respecting  the 
limits  of  deposits  in  savings  bank,  and  the  declaration  to  be  made  by  a  depositor, 
shall  not  apply  to  such  sums. 

(9)  No  part  of  any  money  invested  in  the  name  of  the  registrar  of  any 
county  court   in   the  Postoffice   Savings   Bank   under  this   act  shall  be  paid   out, 
•except  upon  authority  addressed  to  the   Postmaster-General  by  the  Treasury  oc^ 
by  the  judge  of  the  county  court. 

(10)  Any  person  deriving  any  benefit  from  any  moneys  invested  in  a  post- 
office  savings  bank  under  the  provisions  of  this  act  may,  ncfVertheless,  open  an 
account  in  a  postoffice  savings  bank  or  in  any  other  savings  bank  in  his  own 
name  without  being  liable  to  any  penalties  imposed  by  any  statute  or  regulations 
in  respect  of  the  opening  of  accounts  in  two  savings  banks,  or  of  two  accounts 
in  the  same  savings  bank. 

(11)  Any  workman  receiving  weekly  payments  under  this  act  shall,  if  so 
required  by  the  employer,  or  by  any  person  by  whom  the  employer  is  entitled 
under  this  act  to  be  indemnified,  from  time  to  time  submit  himself  for  exam- 
ination by  a  duly  qualified  medical  practitioner  provided  and  paid  by  the  em- 
ployer, or  such  other  person;  but  if  the  workman  objects  to  an  examination  by 
that  medical  practitioner,  or  is  dissatisfied  by  the  certificate  of  such  practitioner 
upon  his  conditioci  when  communicated  to  him,  he  may  submit  himself  for  ex- 
amination to  one  of  the  medical  practitioners  appointed  for  the  purpose  of  this 
act,  as  mentioned  in  the  second  schedule  to  this  act,  and  the  certificate  of  that 
medical  practitioner  as  to' the  condition  of  the  workman  at  the  time  of  the  ex- 
amination shall  be  given  to  the  employer  and  workman,  and  shall  be  conclusive 
•evidence  of  that  condition.  If  the  workman  refuises  to  submit  himself  to  such 
•examination,  or  in  any  way  obstructs  the  same,  his  right  to  such  weekly  pay- 
ments shall  be  suspended  until  such  examination  has  taken  place. 

(12)  Any  weekly  payment  may  be  reviewed  at  the  request  either  of  the 
•employer  or  of  the  workman,  and  on  such  review  may  be  ended,  diminished, 
or  increased,  subject  to  the  maximum  above  provided,  and  the  amount  of  pay- 
ment shall,  in  default  of  agreement,  be  settled  by  arbitration  under  this  act. 

(13)  Where  any  weekly  payment  has  been  continued  for  not  less  than  six 
■months,  the  liability  therefor  may,  on  the  application  by  or  on  behalf  of  the 
employer,  be  redeemed  by  the  payment  of  a  lump  sum,  to  be  settled,  in  default 
•of  agreement,  by  arbitration  under  this  act,  and  such  lump  sum  may  be  ordered 
by  the  committee  or  arbitrator  to  be  invested  or  otherwise  applied  as  above  men- 
tioned. 

(14)  A  weekly  payment,  or  a  sum  paid  by  way  of  redemption  thereof, 
shall  not  be  capable  of  being  assigned,  charged,  or  attached,  and  shall  not  pass 
to  any  other  person  by  operation  of  law,  nor  shall  any  claim  be  set  off  again^t 
the  same. 

(15)  Where  a  scheme  certified  under  this  act  provides  for  payment  of 
<ompensation  by  a  friendly  society,  the  provisions  of  the  proviso  to  the  first 
subsection  of  section  8,  section  16,  and  section  41  of  the  friendly  societies  act, 
U896,  shall  not   apply  to   such   society   in   respect   oi-  such   scheme. 
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(16)  In  the  application  of  this  schedule  to  Scotland  the  expression  "regis- 
trar of  the  county  court"  means  "sheriff  clerk  of  the  county,"  and  "judge  of  the 
county  court"  means  "sheriff." 

(17)  In  the  application  of  this  act  to  Ireland  the  provisions  of  the  county 
officers  and  courts  (Ireland)  act,  1877,  With  respect  to  money  deposited  in  the 
post-office  savings  bank  under  that  acf  shall  apply  to  money  invested  in  the  post- 
office  savings  bank  under  this  act. 

Second  Schedule. 

arbitration. 

The  following  provisions  shall  apply  for  settling  any  matter  which  under 
this  act  is  to  be  settled  by  arbitration  : 

(1)  If  any  committee,  representative  of  an  employer  and  his  workmen, 
exists  with  power  to  settle  matters  under  this  act  in  the  case  of  the  employer 
and  workmen,  the  matter  shall,  unless  either  party  objects,  by  notice  in  writing 
sent  to  the  other  party  before  the  committee  meet  to  consider  the  matter,  be 
settled  by  the  arbitration  of  such  committee,  or  be  referre^J  by  them  in  their 
discretion  to  arbitration  as  hereinafter  provided. 

(2)  If  either  party  so  objects,  or  there  is  no  such  committee,  or  the  com- 
mittee so  refers  the  matter  or  fails  to  settle  the  matter  within  three  months  from 
the  date  of  the  claim,  the  matter  shall  be  settled  by  a  single  arbitrator  agreed  on 
by  the  parties,  or  in  the  absence  of  agreement  by  the  county  court  judge,  accord- 
ing to  the  procedure  prescribed  by  rules  of  court,  or  if  in  England  the  lord 
chancellor  so  authorizes,  according  to  the  like  procedure,  by  a  single  arbitrator 
appointed  by  such  county  court  jud.Q:e. 

(3)  Any  arbitrator  appointed  by  the  county  court  judge  shall,  for  the 
purposes  of  this  act,  have  all  the  powers  of  a  county  court  judge,  and  shall  be 
paid  out  of  moneys  to  be  provided  by  Parliament  in  accordance  with  regulations 
to  be  made  by  the  treasury. 

(4)  The  arbitration  act,  1889,  shall  not  apply  to  any  arbitration  under 
this  act.  but  an  arbitrator  may,  if  he  thinks  fit.  submit  any  question  of  law  for 
the  decision  of  tlic  connty  court  judge,  and  the  decision  of  the  judge  on  any 
question  of  law,  cither  r-s  sr':Vi  submission,  or  in  any  case  where  he  himself 
settles  tlie  matter  under  this  act,  shall  be  final,  unless  within  the  time  and  in 
accordance  with  the  conditions  prescribed  by  rules  of  the  supreme  court  either 
party  appeals  to  tlie  court  of  appeal ;  and  the  county  court  judge,  or  the  arbitrator 
appointed  by  him,  shall,  for  the  purpose  of  an  arbitration  under  this  act,  have 
the  same  powers  of  procuring  the  attendance  of  witnesses  and  the  production 
of  documents  as  if  the  claim  for  compensation  had  been  made  by  plaint  in  the 
county  court. 

(5)  Rules  of  court  may  make  provision  for  the  appearance  in  any  arbitra- 
tion under  this  act  of  any  party  by  some  other  person. 

(6)  The  costs  of  and  incident  to  the  arbitration  and  proceedings  con- 
nected tlierewitli  shall  be  in  the  discretion  of  the  arbitrator.  The  costs,  whether 
before  an  arbitrator  or  in  the  county  court,  shall  not  exceed  the  limit  prescribed 
by  rules  of  court,  and  shall  be  taxed  in  manner  prescribed  by  those  rules. 

(7)  In  the  case  of  the  death  or  refusal  or  inability  to  act  of  an  arbitrator, 
a  judge  of  the  high  court  at  chambers  may,  on  the  application  of  any  party, 
appoint  a  new  arbitrator. 

(8)  Where  the  amount  of  compensation  under  this  act  shall  have  been 
ascertained,  or  any  weekly  payment,  varied,  or  any  other  matter  decided,  under 
this  act.  either  by  a  committee  or  by  an  arbitrator  or  by  agreement,  a  memoran- 
dum thereof  shall  be  sent,  in  manner  prescribed  by   rules  of  court,  by  the  said 
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committee  or  arbitrator,  or  by  any  party  interested,  to  the  registrar  of  the  county 
court  for  the  district  in  which  aay  person  etititled  to  such  compensation  resides, 
who  shall,  subject  to  such  rules,  on  being  satisfied  as  to  its  genuineness,  recor  1 
such  memorandum  in  a  special  register  without  fee,  and  thereupon  the  sail 
memorandum  shall  for  all  purposes  be  enforceable  as  a  county  court  judgment. 
Provided  that  the  county  court  judge  may  at  any  time  rectify  such  register. 

(9)  Where  any  matter  under  this  act  is  to  be  done  in  a  county  court,  or 
by  to  or  before  the  judge  or  rc<2:istrar  of  a  county  court,  then,  unless  the  con- 
trary intention  appear,  the  same  shall,  subject  to  rules  of  court,  be  done  in,  or 
by  to  or  before  the  judge  or  registrar  of,  the  county  court  of  the  district  in 
which  all  the  parties  concerned  reside,  or  if  tlicy  reside  in  different  districts  the 
district  in  which  the  accident  out  of  \vl  ivli  the  said  matter  arose  occurred, 
without  prejudice  to  any  transfer  in  maimer  provided  by  rules  of  court. 

(10)  The  duty  of  a  county  court  judge  under  this  act,  or  of  an  arbitrator 
appointed  by  him,  shall,  subject  to  rules  of  court,  be  part  of  the  duties  of  the 
county  court,  and  the  officers  of  the  court  shall  act  accordingly,  and  rules  of 
court  may  be  made  both  for  any  purpose  for  which  this  act  authorizes  rules  of 
court  to  be  made,  and  also  generally  for  carrying  into  effect  this  4ct  so  far  as 
it  affects  the  county  court,  or  an  arbitrator  appointed  by  the  judge  of  the  county 
court,  and  proceedings  in  the  county  court  or  before  any  such  arbitrator,  and 
such  rules  may,  in  England,  be  made  by  the  five  judges  of  the  county  courts 
appointed  for  the  making  of  rules  under  section  164  of  the  county  courts  act, 
1888,  and  when  allowed  by  the  Lord  Chancellor,  as  provided  by  that  section, 
shall  have   full  effect  without  any   further  consent. 

(11)  No  court  fee  shall  be  payable  by  any  party  in  respect  of  any  pro- 
ceeding under  this  act  in  the  county  court  prior  to  the  award. 

(12)  Any  sum  awarded  as  compensation  shall  be  pawd  on  the  receipt  of 
the  person  to  whom  it  is  payable  under  any  agreement  or  award,  and  his  solicitor 
or  agent  shall  not  he  entitled  to  recover  from  him,  or  to  claim  a  lien  on,  or  deduct 
any  amount  for  costs  from,  the  said  sum  awarded,  except  such  sum  as  may  be 
awarded  by  the  arbitrator  or  county  court  judge,  on  an  application  made  by 
either  party  to  determine  the  amount  of  costs  to  be  paid  to  the  said  solicitor  or 
aprent,  such  sum  to  be  awarded  subject  to  taxation  and  to  the  scale  of  costs 
prescribed  by  rujes  of  court. 

(13)  The  secretary  of  state  may  appoint  legally  qualified  medical  practi- 
tioners for  the  purpose  of  this  act,  and  any  committee,  arbitrator,  or  judge  may, 
subject  to  regulations  made  by  the  secretary  of  state  and  the  treasury,  appoint 
any  such  practitioner  to  report  on  any  matter  which  seems  material  to  any  ques- 
tion arising  in  the  arbitration;  and  the  expense  of  any  such  medical  practitioner 
shall,  subject  to  treasury  regulations,  be  paid  out  of  moneys  to  be  provided  by 
Parliament. 

(14)  In  the  application  of  this  schedule  to  Scotland — 

(a)  "Sheriff"  shall  be  substituted  for  "county  court  judge,"  "sheriff  court" 
for  "county  court,"  "action"  for  "plaint,"  "sheriff  clerk"  for  "registrar  of  the 
county  court,"  and  "act  of  sederunt"  for  "rules  of  court." 

(6)  Any  award  or  agreement  as  to  compensation  under  this  act  may  be 
competently  recorded  for  execution  in  the  books  of  council  and  session  or 
sheriff  court  books,  and  shall  be  enforceable  in  like  manner  as  a  recorded  decree 
arbitral. 

(c)  Any  application  to  the  sheriff  as  arbitrator  shall  be  heard,  tried,  and 
determined  summarily  in  the  manner  provided  by  the  fifty-second  section  of  the 
sheriff  courts  (Scotland)  act,  1876,  save  only  that  parties  may  be  represented 
by  any  person  authorized  in  writing  to  appear  for  them  and  subject  to  the 
declaration  that  it  shall  be  competent  to  either  party  within  the  time  and  in  accord- 
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ance  with  the  conditions  prescribed  by  act  of  sederunt  to  require  the  sheriff  to 
state  a  case  on  any  question  of  law  determined  by  him,  and  his  decision  thereon 
in  such  case  may  be  submitted  to  either  division  of  the  court  of  session,  who 
may  hear  and  determine  the  same  finally,  and  remit  to  the  sheriff  with  instruc- 
tion as  to  the  judgment  to  be  pronounced. 

(15)  Paragraphs  4  and  7  of  this  schedule  shall  not  apply  to  Scotland. 

(16)  In  the  application  of  ♦!:!$  schedule  to  Ireland  the  expression  "county 
<:ourt  judge"  shall  include  the  recorder  of  any  city  or  town. 

WORKMEN'S  COMPENSATION  ACT,  1900. 

An    act   to    extend   the   benefits   of   the   workmen's   compensation    act,    1897,  to 

workmen  in  agriculture  [30th  July,  1900]. 

Be  it  enacted  by  *  *  *  Parliament  assembled,  and  by  the  authority  of  the 
3am e,  as  follows: 

1. —  (I)  From  and  after  the  commencement  of  this  act,  the  workmen's 
compensation  act,  1897,  shall  apply  to  the  employment  of  workmen  in  agri- 
culture by  any  employer  who  habitually  employs  one  or  more  workmen  in  such 
employment. 

(2)  Where  any  such  employer  agrees  with  a  contractor  for  the  execution 
by  or  under  that  contractor  of  any  work  in  agriculture,  section  4  of  the  work- 
men's compensation  act,  1897,  shall  apply  in  respect  of  any  workman  employed 
in  such  work  as  if  that  employer  were  an  undertaker  within  the  meaning  of 
that  act. 

Provided  that  where  the  contractor  provides  and  uses  machinery  driven 
by  mechanical  power  for  the  purpose  of  threshing,  ploughing,  or  other  agricultural 
work,  he,  and  he  alone,  shall  be  liable  under  this  act  to  pay  compensation  to 
any  workman  employed  by  him  on  such  work. 

(3)  Where  any  workman  is  employed  by  the  same  employer  mainly  in  agri- 
culture but  partly  or  occasionally  in  other  work,  this  act  shall  apply  also  to  the 
•employment  of  the  workman  in  such  other  work. 

The  expression  "agriculture"  includes  horticulture,  forestry,  and  the  use 
of  land  for  any  purpose  of  husbandry,  inclusive  of  the  keeping  or  breeding  of 
live  stock,  poultry,  or  bees,  and  the  growth  of  fruit  and  vegetables. 

2.  This  act  may  be  cited  as  the  workmen's  compensation  act,  1900,  and 
5hall  be  read  as  one  with  the  workmen's  compensation  act,  1897,  and  that  act  and 
this  act  may  be  cited  together  as  the  workmen's  compensation  acts,  1897  and  1900. 

3.  This  act  shall  come  into  operation  on  the  1st  day  of  July,  1901. 

BRITISH  WORKMEN'S  COMPENSATION  ACT  OF  1906. 

In  the  following  pages  is  given  in  full  the  text  of  the  British  workmen's 
conipciisntion  act  of  1906,  enacted  December  21,  1906,  to  take  effect  July  1,  1907. 
It  is  pivcn  here  to  complete  the  record  to  date  of  British  legislation  in  regard  to 
the  compensation  of  workmen   for  injuries   received  in  their  employment: 

An  act  to  consolidate  and  amend  the  law  with  respect  to  compensation  to 
workmen  for  injuries  suffered  in  the  course  of  their  employment  [21st 
December,  1906]. 

Pc  it  enacted  by  *  *  *  Parliament  assembled,  and  by  the  authority  of 
the  same  as  follows: 

1. —  en  If  in  any  emplo)rment  personal  injury  by  accident  arising  out  of  and 
in   the   course  of   the  employment   is   caused  to  a   workman,  his   employer  shall, 
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subject  as  hereinafter  mentioned,  be  liable  to  pay  compensation  in  accordance  with 
the  first  schedule  of  this  act. 

(2)  Provided  that  — 

(a)  The  employer  shall  not  be  liable  under  this  act  in  respect  of  any 
injury  which  does  not  disable  the  workman  for  a  period  of  at  least  one  week 
from  earning  full  wages  at  the  work  at  which  he  was  employed. 

(6)  When  the  injury  was  caused  by  the  personal  negligence  or  willful 
act  of  the  employer,  or  of  some  person  for  whose  act  or  default  the  employer 
is  responsible,  nothing  in  this  act  shall  affect  any  civil  liability  of  the  employer, 
hut  in  that  case  the  workman  may,  at  his  option,  either  claim  compensation  under 
this  act  or  take  proceedings  independently  of  this  act;  but  the  employer  shall 
not  be  liable  to  pay  compensation  for  injury  to  a  workman  by  accident  arising 
out  of  and  in  the  course  of  the  employment  both  independently  of  and  also 
under  this  act,  and  shall  not  be  liable  to  any  proceedings  independently  of  this 
act  except  in  case  of  such  personal*  negligence  or  willful  act  as  aforesaid. 

(c)  If  it  is  proved  that  the  injury  to  a  workman  is  attributable  to  the 
serious  and  willful  misconduct  of  that  workman,  any  compensation  claimed  in 
respect  of  that  injury  shall,  unless  the^  injury  results  in  death  or  serious  and 
permanent  disablement,  be  disallowed. 

(3)  If  any  question  arises  in  any  proceedings  under  this  act  as  to  the 
liability  to  pay  compensation  under  this  act  (including  any  question  as  to  whether 
the  person  injured  is  a  workman  to  whom  this  act  applies),  or  as  to  the  amount 
or  duration  of  compensation  under  this  act,  the  question,  if  not  settled  by  agree- 
ment, shall,  subject  to  the  provisions  of  the  first  schedule  of  this  act,  be  settled 
by  arbitration,  in  accordance  with  the  second  schedule  of  this  act. 

(4)  If,  within  the  time  hereinafter  in  this  act  limited  for  taking  proceed- 
ings, an  action  is  brought  to  recover  damages  inde{>endently  of  this  act  for  injury 
caused  by  an  accident,  and  it  is  determined  in  such  action  that  the  injury  is  one 
for  which  the  employer  is  not  liable  in  such  action,  but  that  he  would  have  been 
liable  to  pay  compensation  under  the  provisions  of  this  act,  the  action  shall  be 
dismissed;  but  the  court  in  which  the  action  is  tried  shall,  if  the  plaintiff  so 
choose,  proceed  to  assess  such  compensation,  but  may  deduct  from  such  com- 
pensation all  or  part  of  the  costs  which,  in  its  judgment,  have  been  caused  by 
the  plaintiff  bringing  the  action  instead  of  proceeding  under  this  act.  In  any 
proceeding  under  this  subsection,  when  the  court  assesses  the  compensation  it 
shall  give  a  certificate  of  the  compensation  it  has  awarded  and  the  directions  it 
has  given  as  to  the  deduction  for  costs,  and  such  certificate  shall  have  the  force 
and  effect  of  an  award  under  this  act. 

(5)  Nothing  in  this  act  shall  affect  any  proceeding  for  a  fine  under  the 
enactments  relating  to  mines,  factories,  or  workshops,  or  the  application  of  any 
such  fine. 

2. — (1)  Proceeding  for  the  recovery  under  this  act  of  compensation  for 
an  injury  shall  not  be  maintainable  unless  notice  of  tbc  acciflcnt  has  ]wcn  c:iven 
as  soon  as  practicable  after  the  happening  thereof  and  before  the  workman  has 
voluntarily  left  the  employment  in  which  he  was  ininrcl.  and  unless  the  claim 
for  compensation  with  respect  to  such  accident  has  been  made  within  six  months 
from  the  occurrence  of  the  accident  causing  the  iniiiry,  or,  in  case  of  death. 
within  six  months  from  the  time  of  death. 

Provided  always  that — 

(a)  The  want  of  or  any  defect  or  inaccuracy  in  such  notice  shall  not  be 
a  bar  to  the  maintenance  of  such  proceedines  if  it  is  found  in  the  proceedings 
for  settling  the  claim  that  the  employer  is  not.  or  would  not.  if  a  notice  or  an 
amended   notice    were   then    given    and    the   hcarins:    postpo!ie*l.   be    prejudiced    in 
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his  defense  by  the  want,  defect,  or  inaccuracy,  or  that  such  want,  defect,  or  in- 
accuracy was  occasioned  by  mistake,  absence  from  the  United  Kingdom,  or  other 
reasonable  cause;  and 

(b)  The  failure  to  make  a  claim  within  the  period  above  specified  shall 
not  be  a  bar  to. the  maintenance  of  such  proceedings  if  it  is  found  that  the  fail- 
ure was  occasioned  by  mistake,  absence  from  the  United  Kingdom,  or  other 
reasonable  cause. 

(2)  Notice  in  respect  of  an  injury  under  this  act  shall  give  the  name  and 
address  of  the  person  injured,  and  shall  state  in  ordinary  language  the  cause  of 
the  injury  and  the  date  at  which  the  accident  happened,  and  shall  be  served  on 
the  employer,  or,  if  there  is  more  than  one  employer,  upon  one  of  such  employers. 

(3)  The-  notice  may  be  served  by  delivering  the  same  at,  or  sending  it 
by  post  in  a  registered  letter  addressed  to,  the  residence  or  place  of  business  of 
the  person  on  whom  it  is  to  be  served. 

(4)  Where  the  employer  is  a  body  of  persons,  corporate  or  unincorporate, 
the  notice  may  also  be  served  by  delivering  the  same  at,  or  by  sending  it  by  post 
in  a  registered  letter  addressed  to,  the  employer  at  the  office,  or,  if  there  be  more 
than  one  office,  any  one  of  the  offices  of  such  body. 

3. —  (1)  If  the  registrar  of  friendly  societies,  after  taking  steps  to  ascer- 
tain the  views  of  the  employer  and  workmen,  certifies  that  any  scheme  of  com- 
pensation, benefit,  or  insurance  for  the  workmen  of  an  employer  in  any  employ- 
ment, whether  or  nof'such  scheme  includes  other  employers  and  their  workmen, 
provides  scales  of  compensation  not  less  favorable  to  the  workmen  and  their  de- 
pendents than  the  corresponding  scales  contained  in  this  act,  and  that,  where  the 
scheme  provides  for  contributions  by  the  workmen,  the  scheme  confers  benefits 
at  least  equivalent  to  those  contributions,  in  addition  to  the  benefits  to  which  the 
workmen  would  have  been  entitled  under  this  act,  and  that  a  majority  (to  be 
ascertained  by  ballot)  of  the  workmen  to  whom  the  scheme  is  applicable  are  in 
favor  of  such  scheme,  the  employer  may,  whilst  the  certificate  is  in  force,  con- 
tract with  any  of  his  workmen  that  the  provisions  of  the  scheme  shall  be  substi- 
tuted for  the  provipions  of  this  act,  and  thereupon  the  employer  shall  be  liable 
only  in  accordance  with  the  scheme,  but,  save  as  aforesaid,  this  act  shall  apply 
notwithstanding  any  contract  to  the  contrary,  made  after  the  commencement  of 
this  act. 

(2)  The  registrar  may  give  a  certificate  to  expire  at  the  end  of  a  limited 
period  of  not  less  than  five  years,  and  may  from  time  to  time  renew  with  or 
without  modifications  such  a  certificate  to  expire  at  the  end  of  the  period  for 
which  it  is  renewed. 

(3)  No  scheme  shall  be  so  certified  which  contains  an  obligation  upon  the 
workmen  to  join  the  scheme  as  a  condition  of  their  hiring,  or  which  does  not 
contain  provisions  enabling  a  workman  to  withdraw  from  the  scheme. 

(4)  If  complaint  is  made  to  the  registrar  of  friendly  societies  by  or  on 
behalf  of  the  workmen  of  any  employer  that  the  benefits  conferred  by  any 
scheme  no  longer  conform  to  the  conditions  stated  in  subsection  (1)  of  this 
section,  or  that  the  provisions  of  such  scheme  are  being  violated,  or  that  the 
scheme  is  not  being  fairly  administered,  or  that  satisfactory  reasons  exist  for  re- 
voking the  certificate,  the  registrar  shall  examine  into  the  complaint,  and,  if 
satisfied  that  good  cause  exist  for  such  complaint,  shall,  unless  the  cause  of  com- 
plaint is  removed,  revoke  the  certificate. 

(5)  When  a  certificate  is  revoked  or  expires,  any  moneys  or  securities  held 
for  the  purpose  of  the  scheme  shall,  after  due  provision  has  been  made  to  dis- 
charge the  liabilities  already  accrued,  be  distributed  as  may  be  arranged  between 
the  employer  and  workmen,  or  as  may  be  determined  by  the  registrar  of  friendly 
societies  in  the  event  of  a  difference  of  opinion. 
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(6)  Whenever  a  scheme  has  been  certified  as  aforesaid,  it  shall  be  the 
duty  of  the  employer  to  answer  all  such  inquiries  and  to  furnish  all  such  accounts 
in  regard  to  the  scheme  as  may  be  made  or  required  by  the  registrar  of  friendly 
societies. 

(7)  The  chief  registrar  of  friendly  societies  shall  include  in  his  annual 
report  the  particulars  of  the  proceedings  of  the  registrar  under  this  act. 

(8)  The  chief  registrar  of  friendly  societies  may  make  regulations  for  the 
purpose  of  carrying  this  section  into  effect. 

4. — (1)  Where  any  person  (in  this  section  referred  to  as  the  principal), 
in  the  course  of  or  for  the  purposes  of  his  trade  or  business,  contracts  with  any 
other  person  (in  this  section  referred  to  as  the  contractor)  for  the  execution 
by  or  under  the  contractor  of  the  whole  or  any  part  of  any  work  undertaken 
by  the  principal,  the  principal  shall  be  liable  to  pay  to  any  workman  employed  in 
the  execution  of  the  work  any  compensation  under  this  act  which  he  would  have 
been  liable  to  pay  if  that  workman  had  been  immediately  employed  by  him;  and 
where  compensation  is  claimed  from  or  proceedings  are  taken  against  the  prin- 
cipal, then,  in  the  application  of  this  act,  references  to  the  principal  shall  be  sub- 
stituted for  references  to  the  employer,  except  that  the  amount  of  compensation 
shall  be  calculated  with  reference  to  the  earnings  of  the  workman  under  the  em- 
ployer by  whom  he  is  immediately  employed : 

Provided,  That  where  the  contract  relates  to  threshing,  plowing,  or  other 
agricultural  work,  and  the  contractor  provides  and  uses  machinery  driven  by 
mechanical  power  for  the  purpose  of  such  work,  he,  and  he  alone,  shall  be  liable 
under  this  act  to  pay  compensation  to  any  workman  employed  by  him  on  such 
work. 

(2)  Where  the  principal  is  liable  to  pay  compensation  under  this  section, 
he  shall  be  entitled  to  be  indemnified  by  any  person  who  would  have  been  liable 
to  pay  compensation  to  the  workman  independently  of  this  section,  and  all  ques- 
tion as  to  the  right  to  and  amount  of  any  such  indemnity  shall,  in  default  of 
agreement,  be   settled  by  arbitration   under  this  act. 

(•S')  Xolliinp  in  this  section  shall  be  construed  as  preventing  a  workman 
recovering  compensation  under  this  act  from  the  contractor  instead  of  the  prin- 
cipal. 

(4)  This  section  shall  not  apply  in  any  case  where  the  accident  occurred 
elsewhere  than  on  or  in  or  about  premises  on  which  the  principal  has  under- 
taken to  execute  the  work  or  which  are  otherwise  imder  his  control  or  manage- 
ment, 

5. — (1)  Where  any  employer  has  entered  into  a  contract  with  any  insurers 
in  respect  of  any  liability  under  this  act  to  any  workman,  then,  in  the  e\ent  of 
the  employer  becoming  bankrupt  or  making  a  composition  or  arrangement  with 
his  creditors,  or  if  the  employer  is  a  company  in  the  event  of  the  company  having 
commenced  to  be  wound  up,  the  rights  of  the  employer  aijainst  the  insurers  as 
respects  that  liability  shall,  notwithstanding  anything  in  the  enactments  relating 
to  bankruptcy,  and  the  winding  up  of  companies,  be  transferred  to  and  vest  in 
the  workman,  and  upon  any  such  transfer  the  insurers  shall  have  the  same  rights 
and  remedies  and  be  subject  to  the  same  liabilities  as  if  they  were  the  employer, 
so,  however,  that  the  insurers  shall  not  be  under  any  greater  liability  to  the  work- 
man than   they  would   have  been   under  the  employer. 

(2)  If  the  liability  of  the  insurers  to  the  workman  is  less  tlian  the  liability 
of  the  employer  to  the  workman,  the  workman  may  prove  for  the  balance  in  the 
bankruptcy  or  liquidation. 

(3)  There  shall  be  included  among  the  debts  which,  under  section  1  of 
the  preferential  payments  in  bankruptcy  act.  18R8.  and  section  1  of  the  preferential 
payments  in  bankruptcy   (Ireland)    act,    IJ^80.  arc  in  the  distribution   of  tlie  prop- 


220  REPORT  OF  THE 

•erty  of  a  bankrupt  and  in  the  distribution  of  the  assets  of  a  company  being 
wound  up  to  be  paid  in  priority  to  all  other  debts,  the  amount,  not  exceeding 
in  any  individual  case,  £100,  due  in  respect  of  any  compensation  the  liability 
wherefor  accrued  before  the  date  of  the  receiving  order  or  the  date  of  the  com- 
mencement of  the  winding  up,  and  those  acts  and  the  preferential  payments  in 
bankruptcy  amendment  act,  1897,  shall  have  eftect  accordingly.  Where  the  com- 
pensation is  a  weekly  payment,  the  amount  due  in  respect  thereof  shall,  for  the 
purposes  of  this  provision,  be  taken  to  be  the  amount  of  the  lump  sum  for 
which  the  weekly  payment  could,  if  redeemable,  be  redeemed  if  the  employer 
made  an  application  for  that  purpose  under  the  first  schedule  to  this  act. 

(4)  In  the" case  of  the  winding  up  of  a  company  within  the  meaning  of 
the  Stannaries  Act,  1887,  such  an  amount  as  aforesaid,  if  the  compensation  is 
payable  to  a  miner  or  the  dependents  of  a  miner,  shall  have  the  like  priority  as 
is  conferred  on  wages  of  miners  by  section  9  of  that  act,  and  that  section  shall 
have  effect  accordingly. 

(5)  The  provisions  of  this  section  with  respect  to  preferences  and  priorities 
shall  not  apply  where  the  bankrupt  or  the  company  being  wound  up  has  entered 
into  such  a  contract  with  insurers  as  aforesaid. 

(6)  This  section  shall  not  apply  where  a  company  is  wound  up  voluntarily 
merely  for  the  purposes  of  reconstruction  or  of  amalgamation  with  another  com- 
pany. 

6.  Where  the  injury  for  which  compensation  is  payable  under  this  act  was 
caused  under  circumstances  creating  a  legal  liability  in  some  person  other  than 
the  employer  to  pay  damages  in  respect  thereof — 

(1)  The  workman  may  take  proceedings  both  against  that  person  to  re- 
cover damages  and  against  any  person  liable  to  pay  compensation  under  this 
act  for  such  compensation,  but  shall  not  be  entitled  to  recover  both  damages  and 
<:ompensation ;   and 

(2)  If  the  workman  has  recovered  compensation  under  this  act,  the  person 
Ijy  whom  the  compensation  was  paid,  and  any  person  who  has  been  called  on  to 
pay  an  indemnity  under  the  section  of  this  act  relating  to  subcontracting,  shall  be 
entitled  to  be  indemnified  by  the  person  so  liable  to  pay  damages  as  aforesaid,  and 
all  questions  as  to  the  right  to  and  amount  of  any  such  indemnity  shall,  in  default 
of  agreement,  be  settled  by  action,  or,  by  consent  of  the  parties,  by  arbitration 
under  this  act. 

7. —  (1)  This  act  shall  apply  to  masters,  seamen,  and  apprentices  to  the  sea 
service  and  apprentices  in  the  sea-fishing  service,  provided  that  such  persons  are 
workmen  within  the  meaning  of  this  act  and  are  members  of  the  crew  of  any  ship 
registered  in  the  United  Kingdom  or  of  any  other  British  ship  or  vessel  of  which 
the  owner  or  (if  there  is  more  than  one  owner)  the  managing  owner  or  manager 
resides  or  has  his  principal  place  of  business  in  the  United  Kingdom,  subject  to 
the  following  modifications : 

(a)  The  notice  of  accident  and  the  claim  for  compensation  may,  except 
where  the  person  injured  is  the  master,  be  served  on  the  master  of  the  ship  as  if 
"he  were  the  employer,  but  where  the  accident  happened  and  the  incapacity  com- 
menced on  board  the  ship  it  shall  not  be  necessary  to  give  any  notice  of  the 
accident. 

(b)  In  the  case  of  the  death  of  the  master,  seamen,  or  apprentice,  the  claim 
for  compensation  shall  be  made  within  six  months  after  news  of  the  death  has 
been  received  by  the  claimant. 

(c)  Where  an  injured  master,  seaman,  or  apprentice  is  discharged  or  left 
l^ehind  in  a  British  possession  or  in  a  foreign  country,  depositions  respecting  the 
circumstances  and  nature  of  the  injury  may  be  taken  by  any  judge  or  magistrate 
in  the  British  possession  and  by  any  British  consular  office  in  the  foreign  country. 
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and  if  so  taken  shall  be  transmitted  by  the  person  by  whom  they  are  taken  to  the 
board  of  trade,    and  such  deposition  or  certified  copies  thereof  shall  in  any  pro- 
ceedings for  enforcing  the  claim  be  admissible  in  evidence  as  provided  by  sections, 
691  and  695  of  the  merchant  shipping  act,  1894,  and  those  sections  shall  apply 
accordingly. 

(d)  In  the  case  of  the  death  of  a  master,  seaman,  or  apprentice  leaving  no 
dependents,  no  compensation  shall  be  payable  if  the  owner  of  the  ship  is,  under 
the  merchant  shipping  act,  1894,  liable  to  pay  the  expenses  of  burial. 

{e)  The  weekly  payment  shall  not  be  payable  in  respect  offthe  period  during 
which  the  owner  of  the  ship  is,  under  the  merchant  shipping  act,  1894,  as  amended 
by  any  subsequent  enactment  or  otherwise,  liable  to  defray  the  expenses  of  main- 
tenance of  the  injured  master,  seaman,  or  apprentice. 

(/)  Any  sum  payable  by  way  of  compensation  by  the  owner  of  a  ship  under 
this  act  shall  be  paid  in  full,  notwithstanding  anything  in  section  503  of  the 
merchant  shipping  act,  1894  (which  relates  to  the  limitation  of  a  shipowners 
liability  in  certain  cases  of  loss  of  life,  injury,  or  damage),  but  the  limitation  on 
the  owner's  liability  imposed  by  that  section  shall  apply  to  the  amount  recoverable 
by  way  of  indemnity  under  the  section  of  this  act  relating  to  remedies  both  against 
employer  and  stranger  as  if  the  indemnity  were  damages  for  loss  of  life  or  per- 
sonal injury. 

(g)  Subsections  (2)  and  (3)  of  section  174  of  the  merchant  shipping  act,. 
11^94  (which  relates  to  the  recovery  of  wages  of  seamen  lost  with  their  ship),  shall 
apply  as  respects  proceedings  for  the  recovery  of  compensation  by  dependents 
of  masters,  seamen,  and  apprentices  lost  with  their  ship  as  they  shall  apply  with 
respect  to  proceedings  for  the  recovery  of  wages  due  to  seamen  and  apprentices, 
and  proceedings  for  the  recovery  of  compensation  shall  in  such  a  case  be  main- 
tainable if  the  claim  is  made  within  eighteen  months  of  the  date  at  which  the 
ship  is  deemed  to  have  been  lost,  with  all  hands. 

(2)  This  act  shall  not  apply  to  such  members  of  the  crew  of  a  fishing  ves- 
sel as  are  remunerated  by  shares  in  the  profits  or  the  gross  earnings  of  the  working 
of  such  vessel. 

^3)  This  section  shall  extend  to  pilots  to  whom  Part  X  of  the  merchant 
shipping  act,  1894,  applies,  as  if  a  pilot  when  employed  on  any  such  ship  as  afore- 
said, where  a  seaman  and  a  member  of  the  crew. 

8.— (1)     Where  — 

(i)  The  certifying  surgeon  appointed  under  the  factory  and  workshop  act, 
l'K)l,  for  the  district  in  which  a  workman  is  emi)loyed  certifies  that  the  workman 
IS  suffering  from  a  disease  mentioned  in  the  third  schedule  to  this  act  and  is 
thereby  disabled  from  earning  full  wages  at  the  work  at  which  he  was  employed ; 
or, 

(ii)  A  workman  is,  in  pursuance  of  any  special  rules  or  regulations  made 
under  the  factory  and  workshop  act,  1001,  suspended  from  his  usual  employment 
on  account  of  having  contracted  any  such  disease ;    or, 

(iii)  The  death  of  a  workman  is  caused  by  any  such  disease,  and  the  disease 
is  due  to  the  nature  of  any  employment  in  which  the  workman  was  employed  at 
any  time  within  twelve  months  previous  to  the  date  of  the  disablement  or  suspen- 
sion, whether  under  one  or  more  employers,  he  or  his  dependents  shall  be  entitled 
to  compensation  under  this  act  as  if  the  disease  or  suspension  as  aforesaid  were 
a  personal  injury  by  accident  arising  out  of  and  in  the  course  of  that  employment, 
subject  to  the  following  modifications : 

(a)  The  disablement  or  suspension  shall  be  treated  as  the  happening  of  the 
accident 

(fr)     If  it  is  proved  that  the  workman  has  at  the  time  of  entering  the  employ- 
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expenses  incurred  by,  medical  referees  under  this  act  shall,  subject  to  regulations' 
made  by  the  treasury,  be  paid  out  of  money  provided  by  Parliament. 

Where  a  medical  referee  has  been  employed  as  a  medical  practitioner  ii» 
connection  with  any  case  by  or  on  behalf  of  an  employer  or  workman  or  by 
any  insurers  interested,  he  shall  not  act  as  medical  referee  in  that  case. 

(2)  The  remuneration  of  an  arbitrator  appointed  by  a  judge  of  county 
courts  under  the  second  schedule  to  this  act  shall  be  paid  out  of  moneys  provided 
by  Parliament  in  accordance  with  regulations  made  by  the  treasury. 

11. —  (1)  If  it  is  alleged  that  the  owners  of  any  ship  are  liable  as  such 
owners  to  pay  compensation  under  this  act,  and  at  any  time  that  ship  is  ^found 
in  any  port  or  river  of  England  or  Ireland,  or  within  three  miles  of  the  coast 
thereof,  a  judge  of  any  court  of  record  in  England  or  Ireland  may,  upon  its 
being  shown  to  him  by  any  person  applying  in  accordance  with  the  rules  of  the 
court  that  the  owners  arc  probably  liable  as  such  to  pay  such  compensation,  and 
that  none  of  the  owners  reside  in  the  United  Kingdom,  issue  an  order  directed 
to  any  officer  of  customs  or  other  officer  named  by  the  judge  requiring  him  to 
detain  the  ship  until  such  time  as  the  owners,  agent,  master,  or  consignee  thereof 
have  paid  such  compensation,  or  have  given  security,  to  be  approved  by  the  judge, 
to  abide  the  event  of  any  proceedings  that  may  be  instituted  to  recover  such 
compensation  and  to  pay  such  compensation  and  costs  as  may  be  awarded 
thereon ;  and  any  officer  of  customs  or  other  officer  to  whom  the  order  is 
directed  shall  detain  tl:e  ship  accordingly. 

(2)  In  any  legal  proceeding  to  recover  such  compensation,  the  person  giving 
security  shall  be  made  defendant,  and  the  production  of  the  order  of  the  judge, 
made  in  relation  to  the  scecurity,  shall  be  conclusive  evidence  of  the  liability  of 
the  defendant  to  the  proceeding. 

(3)  Section  602  of  the  merchant  shipping  act,  1894,  shall  apply  to  the  de- 
tention of  a  ship  under  this  act  as  it  applies  to  the  detention  of  a  ship  under 
that  act,  and  if  the  owner  of  a  ship  is  a  corporation  it  shall  for  the  purposes 
of  this  section  be  deemed  to  reside  in  the  United  Kingdom  if  it  has  an  office 
in  the  United  Kingdom  at  which  service  of  writs  can  be  effected. 

12. — (1)  Every  employer  in  any  industry  to  which  the  secretary  of  state 
may  direct  that  this  section  shall  apply  shall,  on  or  before  such  day  in  every  year 
as  the  secretary  of  state  may  direct,  send  to  the  secretary  of  state  a  correct 
return  specifying  the  number  of  injuries  in  respect  of  which  compensation  has 
been  paid  by  him  under  this  act  during  the  previous  year,  and  the  amount  of 
such  compensation,  together  with  such  other  particulars  as  to  the  compensation 
as  tlie  secretary  of  state  may  direct,  and  in  default  of  complying  with  this  sec- 
tion sliall  be  liable  on  conviction  under  the  summary  jurisdiction  acts  to  a  line 
not  exceeding  £5   ($24.33). 

(2)  Any  regulations  made  by  the  secretary  of  state  containing  such  direc- 
tions as  aforesaid  shall  be  laid  before  both  Houses  of  Parliament  as  soon  as 
may  be  after  they  arc  made. 

13.  In  this  act,  unless  the  context  otherwise  requires — 
"Employer"  includes  any  body  of  persons  corporate  or  unincorporatc  and  the 
Ic^al  personal  representative  of  a  deceased  employer,  and,  where  the  services 
of  a  workman  are  temporarily  lent  or  let  on  hire  to  another  person  by  the  per- 
son with  whom  the  workman  has  entered  into  a  contract  of  service  or  appren- 
ticeship, the  latter  shall,  for  the  purposes  of  this  act,  be  deemed  to  continue  to 
be  the  employer  of  the  workman  whilst  he  is  working  for  that  other  person. 

"Workman"  does  not  include  any  person  employed  otherwise  than  by  way 
of  ni.'inual  labor  whose  remuneration  exceeds  £250  ($1,216.63)  a  year,  or  a  person 
whose  cnipl(»yment  is  of  casual  nature  and  who  is  employed   otherwise  thafn  for 


EMPLOYERS^  LIABILITY  COMMISSION.  225 

the  purposes  of  the  employer's  trade  or  business,  or  a  member  of  a  police  force, 
or  ail  outworker,  or  a  member  of  the  employer's  family  dwelling  in  liis  house, 
but,  save  as  aforesaid,  means  any  person  who  has  entered  into  or  works  under 
a  contract  of  service  or  apprenticeship  with  an  employer,  whether  by  way  of 
manual  labor,  clerical  work,  or  otherwise,  and  whether  the  contract  is  expressed 
or  implied,  is  oral  or  in  writing. 

Any  reference  to  a  workman  who  has  been  injured  shall,  where  the  work- 
man is  dead,  include  a  reference  to  his  legal  personal  representative  or  to  his 
dependents  or  other  persons  to  whom  or  for  whose  benefit  compensation  is  pay- 
able. 

"Dependents"  means  such  of  the  members  of  the  workman's  family  as 
where  wholly  or  in  part  dependent  upon  the  earnings  of  the  workman  at  the 
time  of  his  death,  or  would  but  for  the  incapacity  due  to  the  accident  have  been 
so  dependent,  and  where  the  workman,  being  the  parent  or  grandparent  of  an 
illegitimate  child,  leaves  such  a  child  so  dependent  upon  his  earnings,  ©or,  being 
an  illegitimate  child,  leaves  a  parent  or  grandparent  so  dependent  upon  his  earn- 
ings, shall  include  such  an  illegitimate  child  and  parent  or  grandparent,  re- 
spectively. 

"Member  of  a  family"  means  wife  or  husband,  father,  mother,  grandfather, 
grandmother,  stepfather,  stepmother,  son,  daughter,  grandson,  granddaughter, 
stepson,  stepdaughter,  brother,  sister,  half-brother,  half-sister. 

"Ship,"  "vessel,"  "seaman"  and  "port"  have  the  same  meanings  as  in  the 
merchant  shipping  act,  1894. 

"Manager,"  in  relation  to  a  ship,  means  the  ship's  husband  or  other  person 
to  whom  the  management  of  the  ship  is  intrusted  by  or  on  behalf  of  the  owner. 

"Police  force"  means  a  police  force  to  which  the  police  act,  1890,  or  the 
police  (Scotland)  act,  1890,  applies,  the  city  of  London  police  force,  the  Royal 
Irish  constabulary,  and  the  Dublin  metropolitan  police*  forfe. 

"Outworker"  means  a  person  to  whom  articles  or  materials  are  given  out  to 
be  made  up,  cleaned,  washed,  altered,  ornamented,  finished,  or  repaired,  or 
adapted  for  sale,  in  his  own  home  or  on  other  premises  not  under  the  control 
or  management  of  the  person  who  gave  out  the  materials  or  articles. 

The  exercise  and  performance  of  the  powers  and  duties  of  a  local  or  other 
public  authority  shall,  for  the  purposes  of  this  act,  be  treated  as  the  trade  or 
business  of  the  authority. 

"County  court,"  "judge  of  the  county  court,"  "register  of  the  county  court," 
"plaintiflf,"  and  "rules  of  court,"  as  respects  Scotland,  mean,  respectively,  sheriff 
court,  sheriff,  sheriff  clerk,  pursuer,  an'd  act  of  sederunt. 

14.  In  Scotland,  where  a  workman  raises  an  action  against  his  employer 
independently  of  this  act  in  respect  of  any  injury  caused  by  accident  arising 
out  of  and  in  the  course  of  the  employment,  the  action,  if  raised  in  the  sheriff 
court  and  concluding  for  damages  under  the  employers'  liability  act,  1880,  or 
alternatively  at  common  law  or  under  the  employers'  liability  act,  1880,  shall, 
notwithstanding  anything  contained  in  that  act,  not  be  removed  under  that  act 
or  otherwise  to  the  court  of  session,  nor  shall  it  be  appealed  to  that  court  other- 
wise than  by  appeal  on  a  question  of  law;  and  for  the  purposes  of  such  appeal 
the  provisions  of  the  second  schedule  to  this  act  in  regard  to  an  appeal  from  the 
decision  of  the  sheriff  on  any  question  of  law  determined  by  him  as  arbitrator 
under  this  act  shall  apply. 

15. — (1)  Any  contract  (other  than  a  contract  substituting  the  provisions 
of  a  scheme  certified  under  the  workmen's  compensation  act,  1897,  for  the  pro- 
visions of  that  act)  existing  at  the  commencement  of  this  act,  whereby  a  work- 
man relinquishes  any  right  to  compensation  from  the  employer  for  personal  in- 
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jury  arising  out  of  and  in  the  course  of  his  employment,  shall  not,  for  the  pur- 
poses of  this  act,  be  deemed  to  continue  after  the  time  at  which  the  workman's 
contract  of  service  would  determine  if  notice  of  the  determination  thereof  were 
^ven  at  the  commencement  of  this  act. 

(2)  Every  scheme  under  the  workmen's  compensation  act,  1897,  in  force 
at  the  commencement  of  this  act  shall,  if  recertified  by  the  registrar  of  friendly 
societies,  have  effect  as  if  it  were  a  scheme  under  this  act. 

(3)  The  registrar  shall  recertify  any  such  scheme  if  it  is  proved  to  his 
-satisfaction  that  the  scheme  conforms,  or  has  been  so  modified  as  to  conform, 
-with  the  provisions  of  this  act  as  to  schemes. 

(4)  If  any  such  scheme  has  not  been  so  recertified  before  the  expiration 
of  six  months  from  the  commencement  of  this  act,  the  certificate  thereof  shall 
be  revoked. 

16. — (1)  This  act  shall  come  into  operation  on  the  1st  day  of  July,  1907, 
but,  except  so  far  as  it  relates  to  references  to  medical  referees  and  proceedings 
consequential  thereon,  shall  not  apply  in  any  case  where  the  accident  happened 
before  the  commencement  of  this  act. 

(2)  The  workmen's  compensation  acts,  1897  and  1900,  are  hereby  repealed, 
but  shall  continue  to  apply  to  cases  where  the  accident  happened  before  the  com- 
mencement of  this  act,  except  to  the  extent  to  which  this  act  applies  to  those 
cases. 

17.    This  act  may  be  cited  as  the  workmen's  compensation  act,  1906. 

I 

First  Schedule, 
scale  and  conditions  of  compensation. 

(1)     The  amount  of  compensation  under  this  act  shall  be — 

(o)     Where  death  results  from  the  injury — 

(i)  If  the  workman  leaves  any  dependents  wholly  dependent  upon  his  earn- 
ings, a  sum  equal  to  his  earnings  in  the  employment  of  the  same  employer  during 
the  three  years  next  preceding  the  injury,  or  the  sum  of  £150  ($729.98),  which- 
ever of  those  sums  is  the  larger,  but  not  exceeding  in  any  case  £300  ($1,459.95), 
provided  that  the  amount  of  any  weekly  payments  made  under  this  act,  and  any 
lump  sum  paid  in  redemption  thereof,  shall  be  deducted  from  such  sum,  and,  if 
the  period  of  the  workman's  employment  by  the  said  employer  has  been  less 
than  the  said  three  years,  then  the  amount  of  his  earnings  during  the  said  three 
years  shall  be  deemed  to  be  156  times  his  average  weekly  earnings  during  the 
period  of  his  actual  employment  under  the  said  employer; 

(ii)  If  the  workman  does  not  leave  any  such  dependents,  but  leaves  any 
dependents  in  part  dependent  upon  his  earnings,  such  sum,  not  exceeding  in  any 
case  the  amount  payable  under  the  foregoing  provisions,  as  may  be  agreed  upon, 
or,  in  default  of  agreement,  may  be  determined,  on  arbitration  under  this  act, 
to  be  reasonable  and  proportionate  to  the  injury  to  the  said  dependents ;  and 

(iii)  If  he  leaves  no  dependents,  the  reasonable  expenses  of  his  medical 
attendance  and  burial,  not  exceeding  £10   ($48.67)  ; 

(b)  Where  total  or  partial  incapacity  for  work  results  from  the  injury, 
a  weekly  payment  during  the  incapacity  not  exceeding  50  per  cent  of  his  average 
weekly  earnings  during  the  previous  twelve  months,  if  he  has  been  so  long 
employed,  but  if  not  then  for  any  less  period  during  which  he  has  been  in  the 
employment  of  the  same  employer,  such  weekly  payment  not  to  excee4  £1  ($4.87)  ; 

Provided   that — 

(a)  If  the  incapacity  lasts  less  than  two  weeks  no  compensation  shall  be 
payable  in  respect  of  the  first  week;  and    . 
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(6)  As  respects  the  weekly  payments  during  total  incapacity  of  a  work- 
man who  is  under  21  years  of  age  at  the  date  of  the  injury,  and  whose  average 
weekly  earnings  are  less  than  20  shillings  ($4.87),  100  per  cent  shall  be  substi- 
tuted for  50  per  cent  of  his  average  weekly  earnings,  but  the  weekly  payment 
shall  in  no  case  exceed  10  shillings  ($2.43). 

(2)  For  the  purposes  of  the  provisions  of  this  schedule  relating  to  "earn- 
ings" and  "average  weekly  earnings"  of  a  workman,  the  following  rules  shall  be 
observed : 

(a)  Average  weekly  earnings  shall  be  computed  in  such  manner  as  is  best 
calculated  to  give  the  rate  per  week  at  which  the  workman  was  being  remuner- 
ated. Provided  that  where  by  reason  of  the  shortness  of  the  time  during  which 
the  workman  has  been  in  the  employment  of  his  employer,  or  the  casual  nature 
of  the  employment,  or  the  terms  of  the  employment,  it  is  impracticable  at  the 
date  of  the  accident  to  compute  the  rate  of  remuneration,  regard  may  be  had  to 
the  average  weekly  amount  which,  during  the  twelve  months  previous  to  the 
accident,  was  being  earned  by  a  person  in  the  same  grade  employed  at  the  same 
work  by  the  same  employer,  or,  if  there  is  no  person  so  employed,  by  a  person 
in  the  same  grade  employed  in  the  same  class  of  employment  and  in  the  same 
district ; 

(6)  Where  the  workman  had  entered  into  concurrent  contracts  of  ser- 
vice with  two  or  more  employers  under  which  he  worked  at  one  time  for  one 
such  employer  and  at  another  time  for  another  such  employer,  his  average  weekly 
earnings  shall  be  computed  as  if  his  earnings  under  all  such  contracts  were  earn- 
ings in  the  employment  of  the  employer  for  whom  he  was  working  at  the  time 
of  the  accident; 

(c)  Employment  by  the  same  employer  shall  be  taken  to  mean  employment 
by  the  same  employer  in  the  grade  in  which  the  workman  was  employed  at  the 
time  of  the  accident,  uninterrupted  by  absence  from  work  due  to  illness  or  any 
other  unavoidable  cause; 

(d)  Where  the  employer  has  been  accustomed  to  pay  to  the  workman  a 
sum  to  cover  any  .special  expenses  entailed  on  him  by  the  nature  of  his  employ- 
ment, the  sum  so  paid  shall  not  be  reckoned  as  part  of  the  earnings. 

(3)  In  fixing  the  amount  of  the  weekly  payment,  regard  shall  be  had  to 
any  payment,  allowance,  or  benefit  which  the  workman  may  receive  from  the 
employer  during  the  period  of  his  incapacity,  and  in  the  case  of  partial  incapacity 
the  weekly  payment  shall  in  no  case  exceed  the  difference  between  the  amount 
of  the  average  weekly  earnings  of  the  workman  before  the  accident  and  the 
average  weekly  amount  which  he  is  earning  or  is  able  to  earn  in  some  suitable 
employment  or  business  after  the  accident,  but  shall  bear  such  relation  to  the 
amount  of  that  difference  as  under  the  circumstances  of  the  case  may  appear 
proper. 

(4)  Where  a  workman  has  given  notice  of  an  accident,  he  shall,  if  so  re- 
quired by  the  employer,  submit  himself  for  examination  by  a  duly  qualified  med- 
ical practitioner  provided  and  paid  by  the  employer,  and,  if  he  refuses  to  submit 
himself  to  such  examination,  or  in  any  way  obstructs  the  same,  his  right  to 
compensation,  and  to  take  or  prosecute  any  proceeding  under  this  act  in  relation 
to  compensation,  shall  be  suspended  until  such  examination  has  taken  place. 

(5)  The  payment  in  the  case  of  death  shall,  unless  otherwise  ordered  as 
hereinafter  provided,  be  paid  into  the  county  court,  and  any  sum  so  paid  into 
court  shall,  subject  to  rules  of  court  and  the  provisions  of  this  schedule,  be  in- 
vested, applied,  or  otherwise  dealt  with  by  the  court  in  such  manner  as  the 
court  in  its  discretion  thinks  fit  for  the  benefit  of  the  persons  entitled  thereto 
under  this  act,  and  the  receipt  of  the  registrar  of  the  court  shall  be  a  sufficient 
discharge  in  respect  of  the  amount  paid  in: 
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Provided  that,  if  so  agreed,  the  payment  in  case  of  death  shall,  if  the 
workman  leaves  no  dependents,  be  made  to  his  legal  personal  representative, 
or,  if  he  has  no  such  representative,  to  the  ^person  to  whom  the  expenses  of 
medical  attendance  and  burial  are  due. 

(G)  Rules  of  court  may  provide  for  the  transfer  of  money  paid  into 
court  under  this  act  from  one  court  to  another,  whether  or  not  the  court  from 
which  it  is  to  be  transferred  is  in  tlie  same  part  of  the  United  Kingdom  as  the 
court  to  which  it  is  to  be  transferred. 

(7)  Where  a  weekly  payment  is  payable  under  this  act  to  a  person  under 
any  legal  disability,  a  county  court  may,  on  application  being  made  in  accordance 
with  rules  of  court,  order  that  the  weekly  payment  be  made  during  the  disability 
into  court,  and  the  provisions  of  this  schedule  with  respect  to  sums  required  by 
this  schedule  to  be  paid  into  court  shall  apply  to  sums  paid  into  court  in  pur- 
suance of  any  such  order. 

(8)  Any  question  as  to  who  is  a  dependent  shall,,  in  default  of  agreement, 
be  settled  by  arbitration  under  this  act,  or,  if  not  so  settled  before  payment  into 
court  under  this  schedule,  shall  be  settled  b^  the  county  court,  and  the  amount 
payable  to  each  dependent  shall  be  settled  by  arbitration  under  this  act,  or,  if  not 
so  settled  before  payment  into  court  under  this  schedule,  by  the  county  court 
Where  there  are  both  total  and  partial  dependents  nothing  in  this  schedule  shall 
be  construed  as  preventing  the  compensation  being  alloted  partly  to  the  total  and 
partly  to  the  partial  dependents. 

(9)  Where,  on  application  being  made  in  accordance  with  rules  of  court, 
it  appears  to  a  county  court  that,  on  account  of  neglect  of  children  on  the  part  of  a 
widow,  or  on  account  of  the  variation  of  the  circumstances  of  the  various  depend- 
ents, or  for  any  other  sufficient  cause, /an  order  of  the  court  or  an  award  as  to  the 
apportionment  amongst  the  several  dependents  of  any  sum  paid  as  compensation, 
or  as  to  the  manner  in  which  any  sum  payable  to  any  such  dependent  is  to  be  in- 
vested, applied,  or  otherwise  dealt  with,  ought  to  be  varied,  the  court  may  make 
such  order  for  the  variation  of  the  former  order  or  the  award,  as  in  the  circum- 
i-tances  of  the  case  the  court  may  think  just 

(10)  Any  sum  which  under  this  schedule  is  ordered  to  be  invested  may  be 
uivested  in  whole  or  in  part  in  the  Post-Office  Savings  Bank  by  the  registrar  of 
the  county  court  in  his  name  as  registrar. 

(11).  Any  sum  to  be  so  invested  may  be  invested  in  the  purchase  of  an 
annuity  from  the  national  debt  commissioners  through  the  Post-Office  Savings 
Bank,  or  be  accepted  by  the  postmaster-general  as  a  deposit  in  the  name  of  the 
registrar  as  such,  and  the  provisions  of  any  statute  or  regulations  respecting  the 
limits  of  deposits  in  savings  banks,  and  the  declaration  to  be  made  by  a  depositor, 
shall  not  apply  to  such  sums. 

(12)  No  part  of  any  money  invested  in  the  name  of  the  registrar  of  any 
cf»unty  court  in  the  Post-Office  Savings  Bank  under  this  act  shall  be  paid  out, 
except  upon  authority  addressed  to  the  postmaster-general  by  the  treasury  or, 
subject  to  regulations  of  the  treasury,  by  the  judge  or  registrar  of  the  county  court. 

(13)  Any  person  deriving  any  benefit  from  any  moneys  invested  in  a  post- 
office  savings  bank  under  the  provisions  of  this  act  may,  nevertheless,  open  an 
account  in  a  post-office  savings  bank  or  in  any  other  savings  bank  in  his  own  name 
without  being  liable  to  any  penalties  imposed  by  any  statute  or  regulations  in  re- 
spect of  the  opening  of  accounts  in  two  savings  banks,  or  of  two  accounts  in  the 
same  savings  bank. 

(14)  Any  workman  receiving  weekly  payments  under  this  act  shall,  if  so 
required  by  the  employer,  from  time  to  time  submit  himself  for  examination  by  a 
duly  qualified  medical  practitioner  provided  and  paid  by  the  employer.  If  the 
workman  refuses  to  submit  himself  to  such  examination,  or  in  any  way  obstructs 
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the  same,  his  right  to  such  weekly  payments  shall  be  suspended  until  such  examina- 
tion has  taken  place. 

(15)  A  workman  shall  not  be  required  to  submit  himself  for  examination 
by  a  medical  practitioner  under  paragraph  (4)  or  paragraph  (14)  of  this  schedule 
otherwise  than  in  accordance  with  regulations  made  by  the  secretary  of  state, 
cT  at  more  frequent  intervals  than  may  be  prescribed  by  these  regulations. 

Where  a  workman  has  so  submitted  himself  for  examination  by  a  medical 
practitioner,  or  has  been  examined  by  a  medical  practitioner  selected  by  himself, 
and  the  employer  or  the  workman,  as  the  case  may  be,  has  within  six  days  after 
such  examination  furnished  the  other  with  a  copy  of  the  report  of  that  practitioner 
as  to  the  workman's  condition,  then,  in  the  event  of  no  agreement  being  come  to 
between  the  employer  and  the  workman  as  to  the  workman's  condition  or  fitness 
for  employment,  the  registrar  of  a  county  court,  op  application  being  made  to  the 
court  by  both  parties,  may,  on  payment  by  the  applicants  of  such  fee  not  exceed- 
ing £\  (14.87)  as  may  be  prescribed,  refer  the  matter  to  a  medical  referee. 

The  medical  referee  to  whom  the  matter  is  so  referred  shall,  in  accordance 
with  regulations  made  by  the  secretary  of  state,  give  a  certificate  as  to  the  con- 
dition of  the  workman  and  his  fitness  for  employment,  specifying,  where  neces- 
sary, the  kind  of  employment  for  which  he  is  fit,  and  that  certificate  shall  be  con- 
clusive evidence  as  to  the  matters  so  certified. 

Where  no  agreement  can  be  come  to  between  the  employer  and  the  workman 
«s  to  whether  or  to  what  extent  the  incapacity  of  the  workman  is  due  to  the  acci- 
dent, the  provisions  of  this  paragraph  shall,  subject  to  any  regulations  made 
by  the  secretary  of  state,  apply  as  if^  the  question  were  a  question  as  to  the  con- 
dition of  the  workman. 

if  a  workman,  on  being  required  so  to  do,  refuses  to  submit  himself  for  ex- 
amination by  a  medical  referee  to  wiiom  the  matter  has  been  so  referred  as  afore- 
said, or  in  any  way  obstructs  the  same,  his  right  to  compensation  and  to  take  or 
prosecute  any  proceeding  under  this  act  in  relation  to  compensation,  or,  in  the  case 
of  a  workman  in  receipt  of  a  weekly  payment,  his  right  to  that  weekly  payment 
shall  be  suspended  until  such  examination  has  taken  place. 

Rules  of  court  may  be  made  for  prescribing  the  manner  in  which  documents 
are  to  be  furnished  or  served  and  applications  made  under  this  paragraph  and 
the  forms  to  be  used  for  those  purposes  and,  subject  to  the  consent  of  the  treasury, 
as  to  the  fee  to  be  paid  under  this  paragraph. 
•  (16)     Any  weekly  payment  may  be  reviewed  at  the  request  either  of  the 

employer  or  of  the  workman,  and  on  such  review  may  be  ended,  diminished,  or 
increased,  subject  to  the  maximum  above  provided,  and  the  amount  of  payment 
t  shall,  in  default  of  agreement,  be  settled  by  arbitration  under  this  act. 

Provided,  That  where  the  workfnan  was  at  the  date  of  the  accident  under 

21  years  of  age  and  the  review  takes  place  more  than  twelve  months  after  the  acci- 

;  dent,  the  amount  of  the  weekly  payment  may  be  increased  to  any  amount  not  ex- 

j  cecding  50  per  cent  of  the  weekly  sum  which  the  workman  would  probably  have  been 

^  earning  at  the  date  of  the  review  if  he  had  remained  uninjured,  but  not  in  any 

case  exceeding  £1    ($4.87).     " 

(17)  Wher?  any  weekly  payment  has  been  continued  for  not  less  than 
six  months,  the  liability  therefor  may,  on  application  by  or  on  behalf  of  the 
employer  be  redeemed  by  the  payment  of  a  lump  sum  of  such  an  amount  as, 
>*'hcre  the  incapacity  is  permanent,  would,  if  invested  in  the  purchase  of  an  im- 
mediate life  annuity  from  the  national  debt  commissioners  through  the  post-office 
savings  bank,  purchase  an  annuity  for  the  workman  equal  to  75  per  cent 
of  the  annual  value  of  the  weekly  payment,  and  as. in  any  other  case  may  be 
settled  by  arbitration  under  this  r.ct,  and  such  lump  sum  may  be  ordered  by  the  com- 
mittee or  arbitrator  or  judge  of  the   county  court  to  be  invested  or  otherwise 
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applied  for  the  benefit  of  tke  person  entitled  thereto:  Provided,  That  nothing 
in  this  paragraph  shall  be  construe^  as  preventing  agreements  being  made  for  the 
redemption  of  a  weekly  pa3rment  by  a  lump  sum. 

(18)  If  a  workman  receiving  a  weekly  payment  ceases  to  reside  in  the 
United  Kingdom,  he  shall  thereupon  cease  to  be  entitled  to  receive  any  weekly 
payment,  unless  the  medical  referee  certifies  that  the  incapacity  resulting  from 
the  injury  is  likely  to  be  of  a  permanent  nature.  If  the  medical  referee  so  certi- 
fies, the  workman  shall  be  entitled  to  receive  quarterly  the  amount  of  the  weekly 
payments  accruing  (fue  during  the  preceding  quarter  so  long  as  he  proves,  in  such 
manner  and  at  such  intervals  as  may  be  prescribed  by  rules  of  court,  his  identity 
and  the  continuanc/s  of  the  incapacity  in  respect  of  which  the  weekly  payment 
is  payable. 

(19)  A  weekly  payment,  or  a  sum  paid  by  way  of  redemption  thereof,  shall 
not  be  capable  of  being  assigned,  charged,  or  attached,  and  shall  not  pass  to  any 
other  person  by  operation  of  law,  nor  shall  any  claim  be  set  off  against  the  same. 

(20)  Where  under  this  schedule  a  right  to  compensation  is  suspended  no 
compensation  shall  be  payable  in  respect  of  the  period  of  suspension. 

(21)  Where  a  scheme  certified  under  this  act  provides  for  payment  of 
compensation  by  a  friendly  society,  the  provisions  of  the  proviso  to  the  first 
subsection  of  section  8,  section  16,  and  section  41  of  the  friendly  societies  act, 
1896,  shall  not  apply  to  such  society  in  respect  of  such  scheme. 

(22)  In  the  application  of  this  act  to  Ireland  the  provisions  of  the  county 
officers  and  courts  (Ireland)  act,  1877,  with  respect  to  money  deposited  in  the 
post-office  savings  bank  under  that  act  shall  apply  to  money  invested  in  the  post- 
office  savings  bank  under  this  act. 

Second  Schedule, 
arbitration,  etc. 

(1)  For  the  purpose  of  settling  any  matter  which  under  this  act  is  to  be 
settled  by  arbitration,  if  any  committee,  representative  of  any  employer  and  his 
workmen,  exists  with  power  to  settle  matters  under  this  act  in  the  case  of  the 
employer  and  workmen,  the  matter  shall,  unless  either  party  objects  by  notice 
in  writing  sent  to  the  other  party  before  the  committee  meet  to  consider  the 
matter,  be  settled  by  the  arbitration  of  such  committee,  or  be  referred  by  them 
in  their  discretion  to  arbitration  as  hereinafter  provided. 

(2)  If  either  party  so  objects,  or  there  is  no  such  committee,  or  the  com- 
-mittee  so  refers  the  matter  or  fails  to  settle  the  matter  within  six  months   from 

the  date  of  the  claim,  the  matter  shall  be  settled  by  a  single  arbitrator  agreed 
on  by  the  parties,  or  in  the  absence  of  agreement  by  the  judge  of  the  county 
court,  according  to  the  procedure  prescribed  by  rules  of  court. 

(8)  In  England  the  matter  instead  of  being  settled  by  the  judge  of  the 
county  court,  may,  if  the  lord  chancellor  so  authorizes,  be  settled  according  to 
the  like  procedure  by  a  single  arbitrator  appointed  by  that  judge,  and  the  arbi- 
trator so  appointed  shall,  for  the  purposes  of  this  act,  have  all  the  powers  of 
that   judge. 

( 1 )  The  arbitration  act,  1889,  shall  not  apply  to  any  arbitration  under  this 
act;  l)ut  a  committee  or  an  arbitrator  may,  if  they  or  he  think  fit,  submit  any 
question  of  law  for  the  decision  of  the  judge  of  the  county  court,  and  the  de- 
cision of  the  judge  on  any  question  of  law,  either  on  such  submission,  or  in 
any  case  where  he  himself  settles  the  matter  under  this  act,  or  where  he  gfivcs 
any  decision  or  makes  any  order  under  this  act  shall  be  final,  unless  within  the 
time  and  in  accordance  with  the  conditions  prescribed  by  rules  of  the  supreme 
court  either  party  appeals  to  the  court  of  appeal;  and  the  judge  of  the  county 
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court,  or  the  arbitrator  appoialed  by  him,  shall,  for  the  purpose  of  proceedings 
under  this  act,  have  the  same  powers  of  procuring  the  attendance  of  witnesses 
and  the  production  of  documents  as  if  the  proceedings  were  an  action  in  the 
county  court. 

(5)  A  judge  of  county  courts  may,  if  he  thinks  fit,  summon  a  medical 
referee  to  sit  with  him  as  an  assessor. 

(6)  Rules  of  court  may  make  provision  for  the  appearance  in  any  arbitra- 
tion tjpder  this  act  of  any  party  by  some  other  person. 

(7)  The  costs  of  and  incidental  to  the  arbitration  and  proceedings  con- 
nected therewith  shall  be  in  the  discretion  of  the  committee,  arbitrator,  or  jud^c 
of  the  county  court,  subject  as  respects  such  judge  and  an  arbitrator  appointed 
by  him  to  rules  of  court.  The  costs,  whether  before  a  committee  or  an  arbitrator 
or  in  the  county  court,  shall  not  exceed  the  limit  prescribed  by  rules  of  court, 
and  shall  be  taxed  in  manner  prescribed  by  those  rules  and  such  taxation  may 
be  reviewed  by  the  judge  of  the  county  court. 

(8)  In  the  case  of  the  death,  or  refusal  or  inability  to  act,  of  an  arbitrator, 
the  judge  of  the  county  court  may,  on  the  application  of  any  party,  appoint  a 

-new  arbitrator. 

(9)  Where  the  amount  of  compensation  under  this  act  has  been  ascer- 
tained, or  any  weekly  payment  varied,  or  any  other  matter  decided  under  this 
act,  either  by  a  committee  or  by  an  arbitrator  or  by  agreement,  a  memorandum 
thereof  shall  be  sent,  in  manner  prescribed  by  rules  of  court,  by  the  committee 
or  arbitrator,  or  by  way  any  party  interested,  to  the  registrar  of  the  county  court 
who  shall,  subject  to  such  rules,  on  being  satisfied  as  to  its  genuineness,  record 
such  memorandum  in  a  special  register  without  fee,  and  thereupon  the  memoran- 
dum shall  for  all  purposes  be  enforceable  as  a  county  court  judgment. 

Provided  that  — 

(a)  No  such  memorandum  shall  be  recorded  before  seven  days  after  the 
dispatch  by  the  registrar  of  notice  to  the  parties  interested;  and 

(b)  Where  a  workman  seeks  to  record  a  memorandum  of  agreement  be- 
tween his  employer  and  himself  for  the  payment  of  compensation  under  this 
act  and  the  employer,  in  accordance  with  rules  of  court,  proves  that  the  work- 
man has  in   fac^  returned  to  work  and  is  earning  the  same  wages  as  he  did 

{  before  the  accident,  and  objects  to  the  recording  of  such  memorandum,  the  mem- 

•  orandum  shall  only  be  recorded,  if  at  all,  on  such  terms  as  the  judge  of  the 
I  coimty  court,  under  the  circumstances  may  think  just;  and 

(c)  The  judge  of  the  county  court  may  at  any  time  rectify  the  register; 
and 

(d)  Where  it  appears  to  the  registrar  of  the  county  court,  .  n  any  infor- 
!                mation  which  he  considers  sufficient,  that  an  agreement  as  to  the  redemption  of 

*  .  a  weekly  payment  by  a  lump  sum,  or  an  agreement  as  to  the  amount  of  com- 
!  pensation  payable  to  a  person  under  any  legal  disability,  or  to  dependents,  ought 
I  not  to  be  registered  by  reason  of  the  inadequacy  of  the  sum  or  amount,  or  by 
:  reason  of  the  agreement  having  been  obtained  by  fraud  or  undue  influence,  or 
j  other  improper  means,  he  may  refuse  to  record  the  memorandum  of  the  agree- 
r  ment  sent  to  him  for  registration,  and  refer  the  matter  to  the  judge  who  shall, 
1  in  accordance  with  rules  of  court,  make  such  order    (including  an  order  as  to 

any  sum  already  paid  under  the  agreement)  as  under  the  circumstances  he  may 
think  just;  and 

(e)  The  judge  may,  within  six  months  after  the  memorandum  of  an  agree- 
ment as  to  the  redemption  of  a  weekly  payment  by  a  lump  sum,  or  of  an  agree- 
ment as  to  the  amount  of  compensation  payable  to  a  person  under  any  legal 
disability,  or  to  dependents,  has  been  recorded  in  the  register,  order  that  the 
record  be  removed  from  the  register  on  proof  to  his  satisfaction  that  the  agree- 
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ment  was  obtained  by  fraud  or  undue  influence  or  other  improper  means,  and  may 
make  such  order  (including  an  order  as  to  any  sum  already  paid  under  the 
agreement)    as   under  the  circumstances  he  may  think   just. 

(10)  An  agreement  as  to  the  redemption  of  a  weekly  payment  by  a  lump 
sum  if  not  registered  in  accordance  w^ith  this  act  shall  not,  nor  shall  the  pay- 
ment of  the  sum  payable  imder  the  agreement,  exempt  the  person  by  whom  the 
w^eekly  payment  is  payable  from  liability  to  continue  to  make  that  weekly  pay- 
ment, and  an  agreement  as  to  the  amount  of  compensation  to  be  paid  to  a 
person  under  a  legal  disability  or  to  dependents,  if  not  so  registered,  shall  not, 
nor  shall  the  payment  of  the  sum  payable  under  the  agreement,  exempt  the 
person  by  whom  the  compensation  is  payable  from  liability  to  pay  compensation, 
unless,  in  cither  case,  he  proves  that  the  failure  to  register  was  not  due  to  any 
neglect  or  default   on   his   part. 

(11)  Where  any  matter  under  this  act  is  to  be  done  in  a  county  court, 
or  by,  to,  or  before  the  judge  or  registrar  of  a  coimty  court,  then,  unless  the 
contrary  intention  appear,  the  same  shall,  subject  to  rules  of  court,  to  be  done 
in,  or  by,  to,  or  before  the  judge  or  registrar  of  the  county  court  of  the  dis- 
trict in  which  all  the  parties  concerned  reside,  or  if  they  reside  in  differenf 
districts  the  district  prescribed  by  rules  of  court,  without  prejudice  to  any  trans- 
fer  in   manner   provided   by  rules  of   court.  / 

(12)  The  duty  of  a  judge  of  county  courts  under  this  act,  or  in  England 
of  an  arbitrator  appointed  by  him,  shall,  subject  to  rules  of  court,  be  part  of 
the  duties  of  the  county  court,  and  the  officers  of  the  court  shall  act  accordingly, 
and  rules  of  court  may  be  made  both  for  any  purpose  for  which  this  act  au- 
thorizes rules  of  court  to  be  made,  and  also  generally  for  carrying  into  effect 
this  act  so  far  as  it  affects  the  county  court,  or  an  arbitrator  appointed  by  the 
judge  of  the  county  court,  and  proceedings  in  the  county  court  or  before  any 
such  arbitrator,  and  such  rules  may,  in  England,  be  made  by  the  five  judges  of 
county  courts  appointed  for  the  making  of  rules  under  section  164  of  the  county 
courts  act,  1888,  and  when  allowed  by  the  lord  chancellor,  as  provided  by  that 
section,   shall  have  full  effect  without  any   further  consent. 

(13)  No  court  fee,  except  such  as  may  be  prescribed  under  paragraph  15 
of  the  first  schedide  to  this  act,  shall  be  payable  by  any  party  in  respect  of  any 
proceedings  by  or  against  a  workman  under  this  act  in  the  court  prior  to  the 
award. 

(14)  Any  sum  awarded  as  compensation  shall,  unless  paid  into  court  under 
this  act,  be  paid  on  the  receipt  of  the  person  to  whom  it  is  payable  under  any 
agreement  or  aw^ard,  and  the  solicitor  or  agent  of  a  person  claiming  compensa- 
tion under  this  act  shall  not  be  entitled  to  recover  from  him  any  costs  in  respect 
of  any  proceedings  in  an  arbitration  under  this  act,  or  to  claim  a  lien  in  respect 
of  such  costs  on,  or  deduct  such  costs  from,  the  sum  aw^arded  or  agreed  as 
compensation, -except  the  sum  as  may  be  awarded  by  the  committee,  the  arbi- 
trator, or  the  judge  of  the  county  court,  on  an  application  made  either  by  the 
person  claiming  compensation,  or  by  his  solicitor  or  agent,  to  determine  the 
amount  of  costs  to  be  paid  to  the  solicitor  or  agent,  such  sum  to  be  awarded 
subject  to  taxation  and  to  the  scale  of  costs  prescribed  by  rules  of  court. 

(15)  Any  committee,  arbitrator,  or  judge  may,  subject  to  regulations  made 
by  the  secretary  of  state  and  the  treasury,  submit  to  a  medical  referee  for  re- 
port any  matter  which  seems  material  to  any  question  arising  in  the  arbitration. 

(16)  The  secretary  of  state  may,  by  order,  either  unconditionally  or  sub- 
ject to  such  conditions  or  modifications  as  he  may  think  fit,  confer  on  any  com- 
mittee representative  of  an  employer  and  his  workmen,  as  respects  any  matter 
in  which  the  committee  act  as  arbitrators,  or  which  is  settled  by  agreement  sub- 
mitted  to  and   approved  by  the  committee,  all   or  any  of  the   powers  conferred 
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by  this  act  exclusively  on  county  courts  or  judges  of  county  courts,  and  may 
by  the  order  provide  how  and  to  whom  the  compensation  money  is  to  be  paid 
in  cases  where,  but  for  the  order,  the  money  would  be  required  to  be  paid  into 
court,  and  the  order  may  exclude  from  the  operation  of  provisos  (d)  and  (e) 
of  paragraph  (9)  of  this  schedule  agreements  submitted  to  and  approved  by  the 
committee,  and  may  contain  such  incidental,  consequential,  or  supplemental  pro- 
visions as  may  appear  to  the  secretary  of  state  to  be  necessary  or  proper  for  the 
purposes  of  the  order. 

(17)  In  the  application  of  this  schedule  to  Scotland — 

(a)  '^County  court  judgment"  as  used  in  paragraph  9  of  this  schedule 
means  a  recorded  decree  arbitral : 

(b)  ■  Any  application  to  the  sheriff  as  arbitrator  shall  be  heard,  tried,  and 
determined  summarily  in  the  manner  provided  by  section  52  of  the  sheriff  courts 
(Scotland)  act,  187G,  save  only  that  parties  may  be  represented  by  any  person 
authorized  in  writing  to  appear  for  them  and  subject  to  the  declaration  that  it 
shall  be  competent  to  either  party  within  the  time  Sid  in  accordance  with  the  con- 
ditions prescribed  by  act  of  sederunt  to  require  the  sheriff  to  state  a  case  on  any 
question  of  law  determined  by  him,  and  his  decision  thereon  in  such  case  may  be 
submitted  to  either  division  of  the  court  of  session,  who  may  hear  and  determine 
the  same  and  remit  to  the  sheriff  with  instruction  as  to  the  judgment  to  be  pro- 
nounced, and  an  appeal  shall  lie  from  either  of  such  divisions  to  the  House  of 
Lords. 

(c)  Paragraphs  3,  4,  and  8  shall  not  apply. 

(18)  In  the  application  of  this  schedule  to  Ireland  the  expression  "judge 
of  the  county  court"  shall  include  the  recorder  of  any  city  or  town,  and  an  appeal 
shall  lie  from  the  court  of  appeal  to  the  House  of  Lords. 

Third  Schedule. 


Description  of  Disease. 


Description  of  Process. 


Anthrax    |  Handling    of    wool,    hair,    bristles,     hides, 

I      and  skins. 

I  Lead  poisoning  or  its  sequelae !  Any  process  involving  the  use  of  lead  or 

J  _  I      its  preparations  or  compounds. 

Any  process  involving  the  use  of  mercury 
or   its   preparations  or   compounds. 


I  Mercury  poisoning  or  its  sequelae . . . 

Phosphorus  poisoning  or  its  sequelae. 


Arsenic  poisoning  or  its  sequelae 

Ankylostomiasis    


Any  process  involving  the  use  of  phos- 
phorus or  its  preparations  or  com- 
pounds. 

Any  process  involving,  the  use  of  arsenic  or 
its   preparations  or  compounds. 

Mining. 


Where  regulations  or  special  rules  made  under  any  act  of  Parliament  for  the 
protection  of  persons  employed  in  any  industry  against  the  risk  of  contracting 
lead  poisoning  require  some  or  all  of  the  persons  employed  in  certain  processes 
specified  in  the  regulations  or  special  rules  to  be  periodically  examined  by  a  certi- 
fying or  other  surgeon,  then,  in  the  application  of  this  schedule  to  that  industry, 
the  expression  "process"  shall,  unless  the  secretary  of  state  otherwise  directs,  in- 
clude only  the  processes  so  specified. 


234  REPORT  OF  THE 


SUMMARY  OF  FOREIGN  WORKMEN^S  COMPENSATION  ACTS. 

By  the  term  "workmen's  compensation  laws" "are  meant  enactments  which 
embody  the  principle  that  the  workman  is  entitled  to  compensation  for  injuries 
received  in  the  course  of  his  employment.  Such  laws  have  been  enacted  in  twenty- 
two  foreign  States. 

Usually  the  injuries  must  cause  disablement  for  a  specified  number  of  days 
or  weeks  before  compensation  becomes  due.  The  employer  may  usually  be  re- 
lieved from  the  payment  of  compensation  if  he  can  prove  that  the  injury  was 
caused  intentionally  or  by  willful  misconduct,  or  in  some  countries  by  the  gross 
negligence  of  the  injured  person  or  during  the  performance  of  an  illegal  act 

The  industries  usually  covered  by 'the  acts  are  manufacturing,  mining  and 
quarrying,  transportation,  building  and  engineering  work,  and  other  employments 
involving  more  or  less  hazard.  In  Belgium,  France,  and  Great  Britain  the  laws 
apply  to  practically  all  employments.  In  Austria,  Belgium,  Denmark,  Finland, 
Germany,  Italy,  Luxemburg,  Netherlands,  Norway,  Russia,  Spain,  and  Sweden, 
only  workmen  engaged  in  actual  manual  work,  and  in  some  cases  those  exposed 
to  the  same  risks,  such  as  overseers  and  technical  experts,  come  within  the  opera- 
tions of  the  law.  On  the  other  hand,  in  France,  Great  Britain,  the  British  colonies, 
and  Hungary,  the  laws  apply  to  salaried  employees  and  workmen  equally.  Over- 
seers and  technical  experts  earning  more  than  a  prescribed  amount  are  excludrf 
in  Belgium,  Denmark,  Germany,  Great  Britain,  Italy,  Luxemburg,  and  Russia, 
Employees  of  the  state,  provincial,  and  local  administrations  usually  come  within 
the  provisions  of  the  acts. 

The  entire  burden  rests  upon  the  employer  in  all  but  four  countries,  Austria, 
Germany,  Hungary,  and  Luxemburg,  where  the  employees  bear  part  of  the  expense. 
The  laws  in  every  case  fix  the  compensation  to  be  paid.  Except  in  Sweden  the 
compensation  is  based  upon  the  wages  of  the  injured  person.  It  consists  of  medical 
and  surgical  treatment  and  periodical  allowances  for  temporary  disability,  and 
annual  pensions  or  lump-sum  payments  for  permanent  disability  or  death. 

In  most  countries  employers  may  contract  with  state  or  private  insurance 
institutions  for  meeting  the  payments.  In  a  number  of  countries  such  transfer  is 
obligatory.  Provision  is  usually  made  for  the  protection  of  beneficiaries  in  case 
of  insolvency  of  employers. 

The  acts  of  nearly  all  of  the  countries  are  framed  with  the  view  of  obviat- 
ing the  necessity  for  instituting  legal  proceedings.  If  disputes  arise,  the  acts 
specify  the  necessary  procedure  for  settlement  by  special  arbitration  tribunals  or 
by  ordinary  law  courts. 

The  following  summary  gives  the  most  important  features  of  the  workmen's 
compensation  acts  of  all  countries: 


employers'  liability  commission.  235 


APPENDIX   XV. 


AUSTRIA. 


Date  of  enactment.  ^Dtcemhtr  28,  1887,  in  effect  November  1,  1889,  Amen- 
datory acts,  March  30,  1888,  April  4  and  July  28,  1889,  January  17,  1890,  Decem- 
ber 30,  1891.  September  17,  1892,  July  20,  1894.  and  July  12,  1902. 

Injuries  compensated.  —  All  injuries  causing  death  or  disability  for  more 
than  three  days  received  in  the  course  of  employment,  unless  caused  intentionally. 

Industries  covered.  —  Mining,  quarrying,  stonecutting,  manufacturing,  build- 
ing trades,  railways,  transportation  on  inland  waters,  storage,  theaters,  chimney 
sweeping,  street  cleaning,  building  cleaning,  sewer  cleaning,  dredging,  well  dig- 
ging, structural  iron  working,  etc.;  agricultural  and  forestry  establishments  using 
machinery. 

Persons  compensated.  —  All  workmen  and  technical  officials  regularly  em- 
ployed,  but  in  agriculture  and  forestry  only  employees  exposed  to  machinery. 

Government  employees.  —  Act  applies  to  government  employees  unless  an 
equal  or  more  favorable  compensation  is  provided  by  other  laws. 

Burden  of  payment.  —  Medical  and  surgical  treatment  for  twenty  weeks 
and  compensation  for  four  weeks  of  disability  paid  by  sick  funds,  to  which  em- 
ployers contribute  one-third  and  employees  two-thirds.  Compensation  for  dis- 
ability after  fourth  week,  and  for  death,  paid  by  territorial  insurance  associations, 
to  which  employees  contribue  10  per  cent  and  employers  90  per  cent. 

Compensation  for  death: 

(a)  Funeral  expenses  not  to  exceed  26  florins  ($10.15). 

(b)  Pensions  to  members  of   family,  not  to  exceed  50  per  cent  of 

earnings  of  deceased,  to  — 
Widow,  20  per  cent  until  death  or  remarriage;  in  the  latter  case 

a  lump  sum  equal  to  three  annual  payments;  to  dependent 

widower,  20  per  cent  during  disability. 
Each  legitimate  child,  15  years  of  age  or  under,  15  per  cent  when 

one  parent  survives  and  20  per  cent  when  neither  survives; 

to  each  illegitimate  child,  15  years  of  age  or  under,  10  per 

cent;  pensions  of  widow  (or  widower)  and  children  reduced 

proportionately  if  they  aggregate  over  50  per  cent. 

(c)  When  pensions  to  above  heirs  do  not  reach  50  per  cent,  dependent 

heirs  in  ascending  line  receive  pensions,  not  to  exceed  20 
per  cent  of  earnings  of  deceased,  parents  taking  precedence 
over  grandparents. 

(d)  In  computing  pensions,  the  excess  of  the  annual  earnings  over 

1,200  florins   ($487.20)   is  not  considered. 

CofHpensation  for  disability: 

(a)  Medical  and  surgical  attendance  for  twenty  weeks,  paid  by  sick 

benefit  fund. 

(b)  For    total    temporary    or    permanent    disability,    60    per    cent    of 

average  daily  wages  of  insured  workmen  in  the  locality, 
paid  by  sick  benefit  funds,  from  first  to  twenty-eighth  day; 
and  60  per  cent  of  average  annual  earnings  of  injured  per- 
son, after  twenty-eighth  day,  paid  by  territorial  accident  in- 
surance institutions. 
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(c)  For    partial    temporary    or    permanent   disability,    benefits    consist 

of   a   portion   of   above   allowance,  but   may  not   exceed   50 
per  cent  of  average  annual  earnings. 

(d)  In  computing  payments  the  excess  of  annual  earnings  over  1,200 

florins    ($487.20)    is   not   considered. 

Revision  of  compensation.  —  Reconsideration  of  the  case  may  be  under- 
taken by  the  insurance  association  of  its  own  will,  or  upon  petition. 

Insurance.  —  Payments  are  met  by  mutual  insurance  associations  of  em- 
ployers, in  which  all  employees  are  required  to  be  insured.  The  country  is 
divided  into  districts,  with  a  separate  association  for  each  district. 

Security  of  payments.  —  Operations  of  the  insurance  associations  arc  con- 
ducted under  the  supervision  of  the  minister  of  interior,  who  may  increase  the 
assessments. 

Settlement  of  disputes.  —  Disputes  are  settled  by  arbitration  courts  com- 
posed of  a  judicial  officer  appointed  by  the  minister  of  justice,  two  experts  ap- 
pointed by  the  minister  of  the  interior,  and  one  representative  each  of  the  em- 
ployers and  employees. 


N 
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APPENDIX    XVI. 


BELGIUM. 

•Date  of  enactment.  — Dectmher  24,  1903,  in  effect  July  1,  1905. 

Injuries  compensated.  —  All  injuries  by  accident  to  employees  in  the  course 
of  and  by  reason  of  the  execution  of  the  labor  contract,  causing  death  or  dis- 
ability for  over  one  week,  unless  intentionally  brought  on  by  the  person  injured. 

Industries  covered.  —  Practically  all  establishments  in  mining,  quarrying, 
forestry  work,  manufacturing,  building  and  engineering  work,  transportation,  and 
telephone  and  telegraph  services;  establishments  using  mechanical  motive  power; 
industrial  establishments  employing  five  or  niore  persons;  agricultural  and  com- 
mercial establishments  employing  three  or  more  persons;  industries  designated 
by  royal  decree  as  dangerous.     Other  industries  at  option  of  employer. 

Persons  compensated.' — Workmen  and  apprentices,  and  salaried  employees 
.exposed  to  the  same  risks  as  workmen  whose  annual  salaries  do  not  exceed 
^.400   francs    ($463.20). 

Government'  employees. — Act  covers  employees  of  any  public  establishment 
engaged  in  industries  enumerated   above. 

Burden  of  payment.  —  Entire  cost  of  compensation  rests  upon  employer. 

Compensation   for  death: 

(a)  Funeral  benefit   of  75   francs    ($14.48). 

(b)  A  sum  representing  value  of  an  annuity  of  30  per  cent  of  annual 

earnings   of   deceased,    calculated    upon    basis    of   his    age    at 
death,  to  be  distributed  to  — 

Dependent  widow  or  widower,  whole  amount  if  no  other  heirs, 
four-fifths  if  one  child  under  16  years  of  age  or  one  or 
more  dependent   heirs,   three-fifths  if   two  or  more  children. 

Children  under  16  years  of  age,  the  residue. 

Dependent  heirs  in  ascending  line  and  descending  line  under  16 
years  of  age,  in  absence  of  widow  or  widower  or  children 
under   16  years  of  age. 

Dependent  brothers  and  sisters  under  16  years  of  age  in  ab- 
sence of  heirs  above  enumerated. 
(r)  Allowances  in  case  of  annual  wages  of  2,400  francs  ($463.20)  or 
more,  or  of  365  francs  ($70.45)  or  less,  are  based  upon  these 
amounts,  respectively. 
(rf)  Payments  to  widow  and  heirs  in  ascending  line  are  converted 
into  life  pensions,  those  to  other  heirs  into  pensions  expiring 
at  age  of  16  years.  Heirs  may  require  one-third  of  capital 
value  of  life  pensions  to  be  paid  in  cash  and  pension  reduced 
accordingly. 

Compensation  for  disability: 

(a)  Expense   of    medical    and    surgical    treatment    for    not    over    six 

months. 

(b)  •  If  totally  disabled,  an  allowance  of  50  per  cent  of  daily  wages, 

beginning  with   day   after   accident. 

(c)  If  partially  disabled,  an  allowance  of  50  per  cent  of  loss  of  earn- 

ing power,  beginning  with  day  after  accident. 
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Security  of  payments. — When  an  employer  becomes  liable  under  the  act  to 
pay  compensation  and  is  entitled  to  any  sum  from  insurers  on  account  of  the 
amount  due  to  a  workn^an  under  such  liability,  then  in  the  event  of  the  employer 
becoming  bankrupt,  such  workman  has  a  first  claim  upon  the  amount  so  due,  and 
a  judge  of  the  supreme  court  may  direct  the  insurers  to  pay  such  sum  into  any 
chartered  bank  of  Canada  to  be  invested  or  applied  to  payment  of  compensation. 

Settlement  of  disputes. — Disputes  arising  under  the  act  are  settled  by  arbitra- 
tion of  existing  committees  representative  of  employers  and  employees,  or  if  either 
party  objects,  by  a  single  arbitrator  agreed  upon  by  the  parties,  or,  in  the  absence 
of  agreement,  by  an  arbitrator  appointed  by  a  judge  of  the  supreme  court.  An 
arbitrator  appointed  by  a  judge  of  the  supreme  court  has  all  the  power  of  a 
judge  of  the  supreme  court.  Questions  of  law  may  be  submitted  by  the  arbitrator 
for  the  decision  of  a  judge  of  the  supreme  court. 
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CAPE  OF  GOOD  HOPE. 

Daie  of  enacttnenL — ^June  6,  1905,  in  effect  September  1,  1905. 

Injuries  compensated. — All  injuries  to  employees  arising  out  of  and  in  the 
course  of  the  employment  causing  death  or  necessitating  absence  from  work  for 
more  than  three  days  and  not  being  caused  by  or  through  the  gross  carelcssneas 
of  the  injured  employee. 

Industries  covered. — Any  trade,  business,  or  public  undertaking,  on  land  or 
upon  or  within  the  territorial  waters  of  the  colony,  except  domestic,  messenger,  or 
erraad  service  or  employment  in  agriculture. 

Persons  compensated. — Employees,  whether  engaged  in  manual,  work  or 
otherwise. 

Government  employees. — Act  applies  to  civilian  persons  employed  by  or  under 
the  Crown  to  whom  it  would  apply  if  employer  were  a  private  person. 

Burden  of  payment. — Employer  and  every  principal  are  jointly  and  severally 
liable  for  the  compensations  required  under  the  act. 

Compensation  for-  death. — When  death  results  from  an  injury  for  which  a 
lamp  sum  has  not  already  been  paid  on  account  of  permanent  disability — 

(a)  A  lump  sum  not  exceeding  three  years'  wages  of  deceased,  nor 
more  than  £400  ($1,946.60),  to  those  wholly  dependent  upon 
the  workman's  earnings. 

(6)  A  lump  sum  not  exceeding  £200  ($973.30),  to  those  partially  de- 
pendent upon  the  workman's  earnings ;  in  the  absence  of  per- 
sons totally  dependent,  the  sum  not  to  exceed  the  value  of  the 
support  which  they  were  receiving  from  the  deceased,  calcu- 
lated for  two  years. 

(c)  Temporary  payments  previously  made  not  to  be  deducted  frona- 
above  sums  unless  they  have  continued  longer  than  three 
months. 

((i)  Reasonable  expenses  of  medical  attendance  and  burial  not  exceed- 
ing £40  ($194.66)  in  case  deceased  leaves  no  dependents. 

Compensation  for  disability: 

(a)  A  sum  not  exceeding  three  years'  wages,  less  any  payments  re- 
ceived under  a  provisional  order  of  court,  but  not  exceeding 
£600  ($2,919.90)  in  case  of  permanent  total  disability,  and  a 
smaller  sum  in  proportion  to  loss  of  earning  power  and  not 
exceeding  £300  ($1,459.95)  in  case  of  permanent  partial  dis- 
ability. 
(&)  A  payment  made,  by  order  of  the  local  magistrate,  at-  the  same- 
intervals  as  the  customary  wage  payments,  not  exceeding  50- 
per  cent  of  wages  received  at  time  of  the  injury,  nor 
£2  ($9.73)  per  week  if  the  injury  causes  temporary  dis- 
ability lasting  more  than  three  days. 

Revision  of  compensation. — The  provisional  order  may  be  set  aside  or  altered 
by  the  magistrate,  upon  request  of  either  party,  if  justified  by  a  further  examina- 
tion of  the  injured  person  or  by  production  of  additional  evidence. 

Insurance. — Employers  may  insure  in  a  company  or  association  against  per- 
16 


242  REPORT  OF  THE 

sonal  injury  to  the  workmen  employed  by  them  or  in  their  behalf.  If  the  employer 
eontributes  toward  a  benefit  society  of  which  the  injured  or  deceased  person  is  a 
member,  allowance  is  made  for  such  contribution  by  the  court  in  its  order  or 
judgment  fixing  amount  of  compensation  to  be  paid. 

Security  of  payments. — When  an  employer  or  principal  is  adjudged  or  admits 
liability  under  the  act  and  is  entitled  to  any  sum  from  any  insurers  on  account  of 
such  liability,  then,  in  the  event  the  employer  becomes  insolvent,  the  worker  or 
his  dependents  have  a  first  claim  upon  such  sum. 

Settlement  of  disputes. — Compensation  in  cases  of  disability  is  fixed  pro- 
visionally for  not  more  than  six  months  by  the  local  magistrate  after  receiving  a 
physician's  certificate  of  disability  and  holding  an  inquiry.  No  appeal  can  be  taken 
from  this  preliminary  order  except  against  a  finding  on  the  question  of  fi^oss 
carelessness  and  then  only  upon  leave  granted  by  the  superior  court.  In  case  the 
injury  results  in  death  or  permanent  disability,  the  claimants  have  a  right  of  action 
in  the  local  magistrate's  court  for  the  amounts  due  under  the  law.  In  fixing  the 
amount,  the  court  is  required  in  every  case  to  have  regard  to  the  workman's  or 
the  dependent's  necessities. 
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DENMARK. 


Date  of  enactment.  —  January  7,  1898,  in  effect  January  15,  1899!  amended 
May  15,  1903. 

Injuries  compensated.  —  All  injuries  by  accident  occasioned  by  the  trade  or 
its  conditions,  and  causing  either  death  or  disability  lasting  over  thirteen  weeks, 
unless  brought  on  intentionally  or  through  gross  negligence  of  the  victim. 

Industries  covered.  —  Practically  all  establishments  in  mining,  quarrying, 
manufactures,  building  and  engineering  work,  transportation,  telephone  and  tele- 
graph services,  diving  and  salvage;  establishments  using  mechanical  power  which 
makes  them  subject  to  factory  inspection;  other  industrial  establishments  desig- 
nated by  the  minister  of  interior. 

Persons  compensated.  —  All  workmen  in  mechanical  and  technical  depart- 
ments, including  those  in  supervisory  capacity  whose  annual  earnings  do  not  ex- 
ceed 2,400  crowns   ($643.20). 

Government  employes.  —  Act  applies  to  all  employes  of  state  and  the  com- 
munal governments  in  industries  above  indicated. 

Burden  of  payment.  —  Entire  burden  of  payment  rests  upon  employer. 

Compensation  for  death: 

(a)  Funeral  benefit  of  60  crowns  ($13.40). 

(b)  A  lump  sum  equal  to  four  times  annual  earnings  of  deceased,  but 

not  over  3,200  crowns  ($867.60)  nor  less  than  1,200  crowns 
($321.60),  to  — 

Widow,  whole  amount,  if  she  survives. 

Child,  whole  amount,  if  it  be  the  only  heir. 

Children,  according  to  decision  of  insurance  council,  when  there 
is  no  widow. 

If  neither  widow  nor  children,  insurance  council  decides  whether 
and  how  far  other  heirs  receive  compensation. 
Compensation  for  disability: 

(o)  From  end  of  thirteenth  week  after  accident  until  end  of  treat- 
ment, or  until  disability  is  declared  permanent,  a  daily  com- 
pensation of  60  per  cent  of  earnings,  but  not  less  than  1 
crown  (27  cents)  nx)r  over  2  crowns  (54  cents)  for  total  dis- 
ability, and  a  proportionate  compensation  for  partial  disability. 
(6)  In  case  of  permanent  disability  an  indemnity  of  six  times  annual 
earnings,  but  not  less  than  1,800  crowns  ($482.40)  nor  over 
4,800  crowns  ($1,286.40)  for  total  permanent  disability,  and 
proportionate  payments  for  partial  permanent  disability. 

(c)  If  employe  suffering  from  permanent  disability  is  a  male  between 

30  and  55  years  of  age,  he  may  demand  purchase  of  an  an- 
nuity. For  men  of  other  ages,  or  of  unsound  mind,  or 
women  and  children,  the  insurance  council  may  substitute 
an  annuity. 

Retnsion  of  compensation.  —  Determination  of  degree  of  permanent  disability 
must  be  made  as  soon  as  possible  after  one  year  from  date  of  injury.  If  this  be 
not  possible,  a  temporary  determination  may  be  made,  but  a  redetermination  may  be 
demanded  within  two  years  following. 
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Insurance.  —  Employers  may  transfer  obligation  imposed  by  the  law,  by  in- 
suring their  employes  in  authorized  insurance  companies  or  mutual  employers'  in- 
surance associations. 

Security  of  payments.  —  Where  liability  under  the  law  has  not  been  trans- 
ferred by  insurance,  indemnity  for  disability  is  a  preferred  claim  upon  assets  of 
employer. 

Settletnent  of  disputes.  —  Disputes  concerning  compensation,  unless  settled 
by  mutual  consent,  must  be  referred  to  insurance  council.  Appeals  may  be  had  to 
the  minister  of  interior. 
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FINLAND. 

Date  of  enactment.  —  December  5,  1895,  in  effect  January!,  1898. 

Injuries  compensated. —  All  injuries  by  accident  during  work,  causing  death 
or  disability  for  more  than  six  days,  except  when  brought  on  intentionally  or 
through  gross  negligence  of  victim,  intentionally  by  any  other  person  than  the 
one  charged  with  supervision  of  the  work,  or  caused  by  some  other  occurrence 
utterly  independent  of  the  nature  of  conditions  of  work. 

Industries  covered.  —  Mines,  quarries,  metallurgical  establishments,  factories, 
sawmills,  industrial  establishments  using  mechanical  power,  construction  of 
churches  and  buildings  over  one  story  high ;  construction  and  operation  of  water, 
gas,  electric  power  plants,  and  operation  of  railroads. 

Persons  compensated.  —  All  persons  actually  employed  at  work,  but  not  those 
supervising  only. 

Government  employes.  —  Act  applies  to  employment  on  the  state  and  co»- 
munal  construction  works  and  state  railways. 

Burden  of  payment.  —  Entire  burden  of  payment  rests  upon  employer. 

Compensation  for  death.  —  In  addition  to  any  prior  payments  on  account  of 
disability,  pensions  to  dependent  heirs,  from  day  of  death,  not  exceeding  40  per 
cent   of  annual  earnings  of  deceased,  to  — 

(a)  Widow,  20  per  cent  until  death  or  remarriage;    in  latter  case  a 

final  sum  equal  to  two  annual  payments. 

(b)  Each  child  until  the  age  of   15  years,  10  per  cent  if  one  parent 

survives,  and  20  per  cent  if  neither  parent  survives. 

(c)  In  computing  pensions,  earnings  of  workman  to  be  considered  not 

over  720  marks  ($138.96)  nor  under  300  marks  ($57.90) ;  but 
no  adult  employe  to  receive  a  pension  greater  than  his  actual 
earnings. 

Compensation  for  disability: 

(o)  A  pension  equal  to  60  per  cent  of  employe's  earnings  for  total 
disability,  or  a  pension  proportionate  to  the  degree  of  incapac- 
ity for  partial  disability,  to  be  paid  from  day  of  recovery  from 
illness  due  to  injury,  or  after  120  days  have  elapsed  since 
injury. 

(b)  Pension  may  by  mutual  consent  I5e  replaced  by  single  payment,  if 
it  does  not  exceed  20  marks   ($3.86)   annually. 

(f)  In  computing  pension,  earnings  of  workman  to  be  considered  not 
over  720  marks  ($138.96)  nor  under  300  marks  ($57.90)  ;  but 
no  adult  employe  to  receive  a  pension  greater  than  his  actua^ 
earnings. 

(^d)  In  cases  of  temporary  disability  (including  all  cases  of  disability 
for  120  days  after  injury)  daily  compensation  of  60  per  cent 
of  earnings,  beginning  with  seventh  day  after  accident,  for 
complete  temporary  disability,  and  a  proportionate  compen- 
sation for  partial  disability;  but  not  more  than  2.50  marks 
(48  cents)  per  diem. 
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(e)  Until  recovery,  injured  employe  may  be  given  treatment  in  a  hos- 
pital in  lieu  of  other  compensation ;  during  such  treatment  his 
wife  and  children  get  a  compensation  equal  to  pension  in 
case  of  death. 

Revision  of  compensation.  —  Demands  for  revision  of  compensation  may  be 
made  by  either  party  before  proper  court. 

Insurance.  —  Demands  for  revision  of  compensation  may  be  made  by  either 
party  before  proper  court.  , 

Insurance.  —  Employers  are  required  to  transfer  the  burden  of  payment  of 
compensation  to  a  governmental  insurance  office,  private  insurance  company,  mu- 
tual employers'  insurance  association,  or  approved  foreign  insurance  company,  un- 
less unable  to  obtain  such  insurance  or  released  from  this  obligation  on  presenta- 
tion of  satisfactory  guarantees. 

Security  of  payments.  —  When  exempted  from  the  duty  of  insuring  his  em- 
ployes, or  unable  to  obtain  insurance,  the  employer  must  guarantee  payment  of 
pension  to  the  injured  workman  or  his  family  by  arrangement  with  a  private 
insurance  company. 

Settlement  of  disputes.  —  In  case  of  absence  of  insurance  or  dissatisfaction 
with  decision  of  insurance  company,  injured  employe  or  his  dependent  may  carry 
the  case  into  the  inferior  court  of  the  locality. 
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FRANCE. 


Date  of  enactment, — April  9,  IS'JS,  in  effect  July  1,  1899;  amendatory  and 
supplementary  acts  March  22,  1902;  March  31,  1905;  April  12,  1906,  and  July 
17,   1907. 

Injuries  compensated. — All  injuries  by  accdcnt  to  workmen  or  salaried  em- 
ployees during  or  on  account  of  labor  causing  death  or  disability  for  five  or 
more  days,  unless  produced  intentionally  by  the  victim.  If  due  to  inexcusable 
fault  of  victim  or  of  employer,  compensation  may  by  a  court  order  be  decreased 
or   increased,  but  not  exceeding  actual  earnings  of  victim. 

Industries  covered. — Building  trades,  factories,  workshops,  shipyards,  trans- 
portation by  land  and  water,  public  warehouses,  mining  and  quarrying,  manufac- 
ture or  handling  of  explosives,  agricultural  and  other  work  using  mechanical 
power,  and  mercantile  establishments;  other  industries  on  request  of  both  parties. 

Persons  compensated. — All  workmen   and  salaried  employees. 

Government  employees. — Law  applies  to  state,  departmental,  and  communal 
establishments  when  engaged  in  industries  enumerated  above. 

Burden  of  payment. — Entire  cost  of  compensation  falls  upon  employer. 

Compensation  for  death : 

(a)  Funeral  expenses  not  exceeding  100  francs  ($19.30). 

(b)  Pensions  to  dependent  heirs  not  exceeding  60  per  cent  of  annual 

wages  of  deceased,  distributed  to — 

Widow  or  widower,  20  per  cent  until  death  or  remarriage,  in 
which  latter  case  a  final  sum  equal  to  three  annual  payments. 

Children  under  16  years  of  age,  if  one  parent  survives  — 15  per 
cent  if  there  is  but  one  child;  25  per  cent  if  there  arc  two 
children;  35  per  cent  if  there  are  three  children;  40  per 
cent  if  there  are  four  or  more  children. 

Each  child  under  16  years  of  age  if  neither  parent  survives,  20 
per  cent. 

Each  ascendant  and  each  descendant  under  16  years  of  age  de- 
pendent upon  deceased,  if  no  widow  or  children  survive,  10 
per  cent,  the  aggregate  not  to  exceed  30  per  cent. 

(c)  If  annual  wages  exceeed  2,400  francs   ($463.20),  only  one- fourth 

of  the  excess  is  considered  in  computing  pensions. 
Cotnpensation   for  disability: 

(a)  Expenses  of  medical  or  surgical  treatment. 

(b)  If  permanently   disabled,   a   pension   of    Q6i   per   cent   of   annudi 

wages  for  total  disability  and  of  one-half  loss  of  earning 
capacity  for  partial  disability;  or,  if  demanded,  one-fourth 
capital  value  of  pension  in  cash,  the  pension  to  be  reduced 
accordingly. 

(c)  If   temporarily   disabled,   an   allowance  of   50   per   cent   of    daily 

wages,  beginning  with  fifth  day,  and  including  Sundays  and 
holidays,  unless  disability  lasts  more  than  ten  days,  when 
payments  become  due  from  the  first  day. 

(d)  If  annual   wages  exceed  2,400   francs   ($463.20),  only  one-fourth 

of  the  excess  is  considered  in  computing  pensions. 
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(e)  Payments  of  pensions  of  not  over  100  francs  |$19.30)  per  annum 
may,  by  mutual  consent  when  beneficiary  is  of  age,  be  re- 
placed by  a  cash  payment. 

Revision  of  compensation. — Revision  of  compensation  because  of  aggrava- 
tion or  diminution  of  disability  of  victim  may  be  made  within  three  years. 

Insurance. — Employers  may  transfer  burden  of  payment  of  compensation 
to  approved  mutual  aid,  accident  insurance,  or  guaranty  associations,  or,  in  case 
of  pensions,  to  national  accident  insurance  or  national  old-age  pension  funds. 

Security  of  payments. — The  State  guarantees  against  loss  of  pension  pay- 
ments on  account  of  insolvency  of  employers  or  insurance  organizations,  and  is 
reimbursed  by  a  special  tax  on  employers  within  scope  of  the  act.  For  temporary 
disability  pajrments,  medicines,  and  medical  or  surgical  attendance,  and  faneral 
expenses  of  the  victim,  his  creditors  or  representatives  hare  a  preferred  claim  on 
property  of  employer. 

Settlement  of  disputes. — Disputes  as  to  pensions  or  involving  more  than  SOO 
francs  ($57.90)  may  be  carried  into  higher  civil  courts.  Judgments  of  local  jus- 
tice of  the  peace  is  final  in  other  cases. 
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Date  of  enactment. — July  6,  1884,  in  effect  October  1,  1885.  Supplementary 
acts  May  28,  1885;  May  5,  1886;  July  11  and  13,  1887,  A  codificatron  enacted 
June  30.  1900. 

Injuries  compensated. — Injuries  by  accident  in  the  course  of  the  employment, 
causing  death  or  disability  for  more  than  three  days,  unless,  caused  intentionally. 
Compensation  may  be  refused  or  reduced  if  injury  was  received  while  committing 
an  illegal  act. 

Industries  covered, — Mining,  salt  works,  quarrying  and  allied  industries,  ship 
yards,  factories,  smelting  works,  building  trades,  chimney  sweeping,  window  clean- 
ing, butchering,  transportation  and  handling,  agriculture,   forestry,   and   fisheries. 

Persons  compensated. — AH  workmen,  and  those  technical  officials  whose  an- 
nnal  earnings  are  less  than  3,000  marks  ($714).  With  the  approval  of  the  Im- 
perial Insurance  Office  the  law  may  be  extended  to  other  classes. 

Government  employees. — Act  covers  government  employees  in  postal,  tele- 
graph, and  railway  services  and  in  industrial  enterprises  of  army  and  navy,  unless 
otherwise  provided  for. 

,  Burden  of  payment. — Medical  and  surgical  treatment  for  ninety-one  days  and 
benefit  payments  from  third  to  ninety-first  days  are  provided  by  sick-benefit 
funds,  to  which  employers  contribute  one-third  and  employees  two-thirds;  from 
twenty-eighth  to  ninety-first  day  payments  are  increased  by  one-third  at  expense 
of  employer  in  whose  establishment  accident  occurred;  after  ninety-first  day  and 
in  case  of  death  from  injuries  expense  is  borne  by  employers'  associations  sup- 
ported by  contribution  of  employers. 

Compensation  for  death : 

(a)  Funeral  benefits  of  one-fifteenth  of  annual  earnings  of  deceased, 

but  not  less  than  50  marks  ($11.90). 

(b)  Pensions   to  dependent  heirs  not   exceeding   60   per   cent   of   an- 

nual earnings  of  the  deceased,  as  follows :  Widow,  20  per 
cent  of  annual  earnings  until  death  or  remarriage;  in  lat- 
ter case  a  final  sum  equal  to  three  annual  payments;  de- 
pendent widower,  20  per  cent  of  annual  earnings;  each 
child  15  years  of  age  or  under,  20  per  cent;  payments  to 
consort  and  to  children  to  be  reduced  proportionately,  if  the 
total  would  exceed  60  per  cent;  dependent  heirs  in  ascending 
line,  20  per  cent  or  less,  if  there  is  a  residue  after  provid- 
ing for  above  heirs;  orphan  grandchildren,  20  per  cent  or 
less,  if  there  is  a  residue  after  providing  for  above  heirs. 
(f)  If  annual  earnings  exceed  1,500  marks  ($357),  only  one-third  of 
excess   is   considered  in   computing  pensions. 

Compensation  for  disability: 

(a)  Free   medical    and    surgical    treatment   paid    first    thirteen    weeks 

by    sick-benefit    funds,    and    afterwards    by    employers'    asso- 
ciations. , 

(b)  For    temporary    or    permanent    total    disability,    50    per    cent    of 

daily  wages  of  persons  similarly  employed,  but  not   exceed- 
ing  3    marks    (71    cents),    paid    by    sick-benefit    funds    from 
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third  day  to  end  of  fourth  week;  from  fifth  to  end  of  thir- 
teenth week,  above  allowance  by  sick-benefit  fund  plus  IM 
per  cent  contributed  by  employer  direct;  after  thirteen 
weeks,  66^  per  cent  of  average  annual  earnings  of  injured 
person  paid  by  employers'  associations. 

(c)  For  complete  helplessness,  necessitating  attendance,  payments  may 

be  increased  to  100  per  cent  of  annual  earnings. 

(d)  For  partial  disability,  a  corresponding   reduction  in   payments. 

(e)  If  annual  earnings  exceed  1,500  marks  ($357),  only  one-third  of 

excess  is  considered  in  computing  pensions. 

Revision  of  payments. — Whenever  a  change  in  condition  of  injured  person 
occurs  a  revision  of  benefits  may  be  made. 

Insurance. — Payments  are  met  by  mutual  insurance  associations  of  em- 
ployers, in  which  all  employees  are  required  to  be  insured  at  the  expense  of  em- 
ployers.    Separate  associations  have  been  organized  for  each  industry. 

Security  of  payments. — Solvency  of  employers*  association  is  guaranteed 
by  the  State. 

Settlement  of  disputes. — Disputes  are  settled  by  "arbitration  courts  for  work- 
ingmen's  insurance,"  composed  of  one  government  official,  tw^o  representatives 
of  workmen,  and  two  of  employers. 
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GREAT  BRITAIN. 

Date  of  enactment, — December  21,  1906,  in  effect  July  1,  1907;  replacing  acts 
of  August  6,  1897,  and  July  30,  1900. 

Injuries  compensated. — Injuries  by  accident  arising  out  of  and  in  the  course 
of  employment  which  cause  death  or  disable  a  workman  for  at  least  one  week 
from  earning  full  wages  at  the  work  at  which  he  was  employed.  Compensation 
is  not  paid  when  injury  is  due  to  serious  and  willful  misconduct,  unless  it  results 
in  death  or  serious  and  permanent  disablement. 

Industries  covered. — "Any  employment." 

Persons  compensated. — Any  person  regularly  employed  for  the  purposes  of 
the  employer's  trade  or  business  whose  compensation  is  less  than  £250  ($1,216.63) 
per  annum;  but  persons  engaged  in  manual  labor  only  are  not  subject  to  this 
limitation. 

Government  employees. — Act  applies  to  civilian  persons  employed  under  the 
Crown  to  whom  it  would  apply  if  the  employer  were  a  private  person. 

Burden  of  payment. — Entire  cost  of  compensation  rests  upon  employer. 

Compensation  for  death: 

(a)  A  sum   equal   to  three   years'   earnings,   but   not   less   than   £150 

($729.98)   nor  more  than  £300    ($1,459.95),  to  those  entirely 
dependent  on  earnings  of  deceased. 

(b)  A  sum  less  than  above  amount  if  deceased  leaves  persons  partially 

dependent  on  his  earnings,  amount  to  be  agreed  upon  by  the 
parties  or  fixed  by  arbitration. 

(c)  Reasonable  expenses  of  medical  attendance  and  burial,  but  not  to 

exceed  £10  ($48.67)  if  deceased  leaves  no  dependents. 
Compensation  for  disability: 

(a)  A  weekly  payment  during  incapacity  of  not  more  than  30  per  cent 
of  employee's  average  weekly  earnings  during  previous  twelve 
months,  but  not  exceeding  £1  ($4.87)  per  week;  if  incapacity 
lasts  less  than  two  weeks  no  payment  is  required  for  the  first 
week. 

(fr)  A  weekly  payment  during  partial  disability,  not  exceeding  the 
difference  between  employee's  average  weekly  earnings  before 
injury  and  average  amount  which  he  is  earning  or  is  able  to 
earn  after  injury. 

(c)  Minor  persons  may  be  allowed  full  earnings  during  incapacity,  but 
weekly  payments  may  not  exceed  10  shillings  ($2.43). 

(rf)  A  sum  sufficient  to  purchase  a  life  annuity  through  the  Post-office 
Savings  Bank  of  75  per  cent  of  annual  value  of  weekly  pay- 
ments may  be  substituted,  on  application  of  the  employer,  for 
weekly  payments  after  six  months;  but  other  arrangements 
for  redemption  of  weekly  payments  may  be  made  by  agree- 
ment between  employer  and  employee. 

Revision  of  benefits. — Weekly  payments  may  be  revised  at  request  of  either 
party,  under  regulations  issued  by  the  secretary  of  state. 

Insurance. — Employers  may  make  contracts  with  employees   for  substitution 
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of  a  scheme  of  compensation,  benefit,  or  insurance  in  place  of  the  provisions  of 
the  act  if  the  registrar  of  friendly  societies  certifies  that  the  scheme  is  not  less 
favorable  to  the  workmen  and  their  dependents  than  the  provisions  of  the  act, 
and  that  a  majority  of  the  workmen  are  favorable  to  the  substitute.  The  employer 
is  then  liable  only  in  accordance  with  the  provisions  of  the  scheme. 

Security  of  payments. — In  case  of  employer's  bankruptcy,  the  amount  of  com- 
pensation due  under  the  act,  up  to  £100  ($486.66)  in  any  individual  case,  is  classed 
as  a  preferred  claim;  or  where  an  employer  has  entered  into  a  contract  with  in- 
surers in  respect  of  any  liability  under  the  act  to  any  workman  such  rights  of  the 
employer,  in  case  he  becomes  bankrupt,  are  transferred  to  and  vested  in  the 
workman. 

Settlement  of  disputes. — Questions  arising  under  the  law  are  settled  cither 
by  a  committee  representative  of  the  employer  and  his  workmen  by  an  arbitrator 
selected  by  the  two  parties,  or,  if  the  parties  can  not  agree,  by  the  judge  of  the 
county  court,  who  may  appoint  an  arbitrator  to  act  in  his  place. 
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GREECE. 


Date  of  enactment. — February '21  (March  6),  1901,  in  effect  (retroactively) 
December  20,  1900  (January  2,  1901). 

Injuries  compensated. — All  injuries  by  accidents  during  or  because  of  the 
employment  and  causing  death  or  disability  lasting  more  than  four  days,  unless 
brought  on  intentionally  by  the  injured  person. 

Industries  covered. — Mines,  quarries,  and  metallurgical  establishments. 

Persons  compensated.  —  All  workingmen  and  subordinate  salaried  persons. 

Government  employees. — Xo  mention  of  government  employees  is  made  in 
the  law. 

Burden  of  payment. — Employer  carries  full  burden  of  payment  of  indemnities 
during  first  three  months;  after  three  months,  half  the  payments  of  pensions  are 
contributed  by  the  miners'  fund,  which  is  mainly  supported  by  a  tax  on  the  mines 
and  metallurgical  establishments,  but  partly  by  contributions  from  the  working- 
men's  mutual  aid  societies  in  these  establishments  and  some  minor  sources. 

Compensation  for  death: 

(o)     If  death  occurs  immediately  or  within  three  months:     (1)  Funeral 

expenses  amounting  to  60  drachmas  (111.58)  ;  (2)  pensions  to 

heirs  aggregating  pension  paid  for  total  disability. 
(6)     If  death  occurs  three  months  after  injury  or  later,   pensions   to 

heirs  aggregating  75  per  cent  of  pension  paid  during  life  of 

the  injured. 

(c)  All  pensions  to  heirs  are  distributed  as  follows:     Equal  share  to 

widow  and  children,  or,  in  absence  of  widow  and  children, 
equal  share  to  father  and  mother. 

(d)  Pension  to  widow  ceases  on  her  remarriage;  to  male  children  at 

16  years  of  age;  to  female  children  on  their  marriage,  with 
payment  of  one  year's  pension  as  a  dowry. 

(e)  If  only  one  heir  survives,  he  is  entitled  to  only  one-half  of  orig- 

inal pension. 

Compensation  for  disability: 

(a)     Free  medical  and  surgical  treatment. 

(6)     An  allowance  of  50  per  cent  of  earnings  of  injured  employee  dur- 
ing first  three  months. 

(c)  If  permanently  disabled,  a  pension  of  50  per  cent  of  earnings  in 

case  of  total  disability  (including  loss  of  a  hand  or  foot)  ; 
in  case  of  partial  disability,  a  pension  of  33J  per  cent  of 
earnings,  pension  payments  to  begin  after  end  of  third  month. 

(d)  Pension  may  not  exceed  100  drachmas   ($19.30)    per  month  plus 

25  per  cent  of  the  excess  of  computed  pension  over  100  drach- 
mas  ($19.30). 

(e)  In  computing  pension  of  apprentices  and  children,  no  wage  is  to 

be  considered  less  than  2.50  drachmas  (48  cents)  per  day. 

Revision  of  compensation. — Injured  employee  may  present  a  new  petition,  or 
the  council  of  the  miners'  fund  may  order  a  new  examination,  whenever  there  is 
reason  to  believe  that  changes  have  occurred  in  the  degree  of  disability. 
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Insurance. — No  provision  is  made  by  the  law  for  the  transfer  of  the  burden 
of  payment  of  compensation  by  insurance. 

Security  of  payments. — The  miners'  fund  guarantees  payment  of  pensions 
and  other  allowances,  and  has  preferred  claim  upon  employer's  assets  in  cases  of 
dissolution  or  forced  sale  of  establishment,  and  also  in  cases  of  voluntary  transfer, 
unless  the  new  proprietor  assumes  the  obligations  under  the  law. 

Settlement  of  disputes. — Amount  of  pension  is  settled  by  the  council  of  the 
miners'  fund,  and  appeals  against  its  decisions  may  be  carried  into  the  ordinary 
courts. 
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HUNGARY. 


Date  of  enactment. —  April  9,  1907,  in  effect  July  1,  1907. 

Injuries  compensated.  —  Injuries  by  accident  in  the  course  of  the  employ- 
ment causing  death  or  disability  for  more  than  three  days.  Injuries  caused  in- 
tentionally are  not  compensated  unless  fatal. 

Industries  covered.  —  All  factories  subject  to  inspectioni  mines,  quarries, 
metallurgical  establishments,  building  trades,  lumbering,  construction  work,  ship- 
building, slaughterhouses,  pharmacies,  sanatoria,  theaters,  institutes  of  art  and 
science. 

Persons  compensated.  —  All  employees  in   industries   enumerated. 

Government  employees.  —  Act  covers  government  employees  in  state,  muni- 
cipal, and   communal  industries  enumerated  above. 

Burden  of  payment.  —  All  benefits  and  cost  of  treatment  for  first  ten  weeks 
provided  by  sick  funds  to  which  employers  and  employees  contribute  equally. 
Beginning  with  eleventh  week  entire  cost  is  defrayed  by  employers  through  the 
accident    fund. 

Compensation  for  death: 

(o)     Funeral  benefit  of  twenty  times  average  daily  wages. 
(&)     Pensions  to  heirs  not  exceeding  60  per  cent  of  annual  earnings 
of  deceased,  as  follows  — 

Widow,  20  per  cent  of  annual  earnings  until  death  or  remarriage.; 
in  latter  case  a  final  sum  equal  to  60  per  cent  of  annual 
earnings;  or  to  dependent  widower  20  per  cent  during  dis- 
ability. 

Each  child  16  years  of  age  or  under,  15  per  cent  if  one  parent 
survives,  30  per  cent  if  neither  survives;  payments  to  con- 
sort and  children  reduced  proportionately  if  they  aggregate 
more  than  60  per  cent. 

Dependent  parents  and  grandparents  if  there  is  a  residue  after 
providing  for  above  heirs,  20  per  cent  or  less. 

Dependent   orphan   grandchildren    15   years   of   age  or   under,   if 
there  is   a   residue   after  providing   for  above  heirs,  20  per 
cent  or  less. 
(c)     In  computing  pensions  the  excess  of  annual  earnings  above  2,400 
crowns  ($487.20)  is  not  considered. 

Compensation  for  disability: 

(a)  Free  medical  and  surgical  treatment  provided  first  ten  weeks  by 
sick   fund,  and  afterwards  by  accident   fund. 

(6)  For  temporary  or  permanent  total  disability,  50  per  cent  of  aver- 
age daily  wages  but  not  exceeding  4  crowns  (81  cents)  for 
first  ten  w^eeks,  provided  by  sick  fund ;  beginning  with  eleventh 
week,  60  per  cent  of  average  annual  earnings,  provided  by 
accident  fund. 

(c)     For  complete  helplessness  necessitating  attendance  payments  may 

be  increased  to   100  per  cent  of  annual   earnings. 
(rf)     For  partial  disability  a  corresponding  portion  of  full  pension. 
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(e)     In  computing  pensions  the  excess  of  annual  earnings  above  2,400 
crowns   ($487.20)   is  not  considered. 

Revision  of  compensation.  —  Whenever  a  change  in  condition  of  injured 
person  occurs  the"  accident  fund  or  the  injured  person  may  ask  for  a  revision 
of  the  benefits. 

Insurance.  —  Payments  are  met  by  a  state  insurance  institution,  in  which 
all  employees  are  required  to  be  insured  at  the  expense  of  employers. 

Security  of  payment.  —  Guaranteed  by  the  State. 

Settlement  of  disputes.  —  Disputes  are  settled  by  arbitration  courts,  CQa* 
sisting  of  a  presiding  judge  and  an  eqiul  number  of  representatives  of  workmen 
and  employers. 
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ITALY. 


Date  of  enactment.  —  March  17,  1898,  in  effect  September  17,  1898.  Amended" 
June  29,  1903.     Promulgated  in  codified  form  January  31,  1904. 

Injuries  compensated.  —  All  injuries  sustained  by  workmen  or  salaried  em- 
ployees during  or  on  account  of  labor.  If  due  to  willful  misconduct,  employer 
may  be  reimbursed  through  criminal  action. 

Industries  cotfered.  —  Mines,  quarries,  building  trades;  light,  heat,  and  power 
plants;  arsenals;  maritime  construction  work;  transportation;  industries  requiring- 
the  use  or  handling  of  explosives;  all  industrial  or  agricultural  work  in  proxi- 
mity to  pow^er  machinery;  where  more  than  five  persons  are  employed  in  en- 
gineering construction  work;  operations  for  protection  against  landslides,  floods, 
hailstorms;  logging  and  timber  rafting,  and  shipbuilding. 

Persons  compensated.  —  All  workmen  and  apprentices  and  overseers  receiv- 
ing not  more  than  7  liras  ($1.35)  per  day  and  paid  at  intervals  of  one  month- 
or  less. 

Government  employees.  —  Act  applies  to  employment  in  state,  provincial,  and' 
communal  industries  enumerated  above  unless  specially  provided  for,  and  to  work 
performed  for  a  government  institution  under  contract  or  concession. 

Burden  of  payment.  —  Entire  cost  of  compensation  rests ^  upon  employer. 

Compensation  for  death.  —  If  within  two  years  after  the  accident,  five  times- 
annual  wages  of  deceased  workman,  with  a  maximum  of  10,000  liras 
($1,930),  distributed  to  — 

(a)  Surviving  consort  two-fifths  or  indemnity  if  there  are  children; 
one-half  of  indemnity  if  there  are  dependent  ascendants; 
three-fifths  of  indemnity  if  only  dependent  brothers  or  sis- 
ters; entire  indemnity  in  absence  of  heirs  enumerated. 

Children,  amounts  sufficient  to  purchase  an  annuity  of  equal 
amount  for  each  child  under  12  years  of  age,  and  one-half 
of  such  annuity  for  each  child  from  12  to  18  years  of  age. 

Each  dependent  parent  or  grandparent,  if  there  are  no  children,, 
annuity  of  equal  amount  for  life. 

Dependent  brothers  or  sisters  less  than  18  years  of  age  or  in- 
capable of  performing  labor  by  reason  of  a  mental  or  phy- 
sical defect,  if  there  are  no  children  or  dependent  ascendants* 
annuities  distributed  upon  same  principle  as  in  case  of  children, 
(fr)  In  absence  of  heirs  indemnity  is  turned  into  a  special  fund  for 
immediate  aid  to  injured,  payment  of  indemnities  for  in- 
solvent employers,  and  prevention  of  accidents. 

Compensation  for  disability: 

(a)     Cost  of  first  medical  and  surgical  treatment. 

(6)  An  indemnity  in  case  of  permanent  disability  of  six  times  annual 
earnings,  but  not  less  than  3,000  liras  ($579)  if  totally  dis- 
abled, and  six  times  the  loss  of  annual  earning  capacity  if 
partially  disabled,  earnings  in  latter  case  to  be  considered 
as  not  less  than  500  liras   ($96.50). 
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(c)  A  daily  allowance  in  case  of  temporary  disability  of  one-half 
the  wages  of  injured  workman,  payable  for  not  more  than 
three  months,  if  totally  disabled,  and  equal  to  .one-half  the 
reduction  in  wages  occasioned  by  the  injury,  if  partially 
disabled. 

Revision  of  compensation.  —  Both  workman  and  insurer  may  ask  for  a 
revision  of  compensation  within  two  years  after  accident. 

Insurance.  —  Employers  must  insure  their  employees  in  (a)  the  national 
accident  insurance  fund,  (b)  an  authorized  insurance  company,  (c)  an  associa- 
tion of  employers  for  mutual  insurance  against  accidents,  or  (d)  a  private  em- 
ployers' insurance  fund. 

Security  of  payments.  —  Payments  are  guaranteed  by  State. 

Settlement  of  disputes.  —  In  cases  of  dispute  concerning  temporary  disability 
payments,  the  council  of  prudhommes  or  the  pretor  of  the  locality  in  which  the 
accident  occurred  has  authority  to  sit  in  final  judgment  if  amount  involved  does 
not  exceeding  200  liras  ($38.60).  Disputes  involving  larger  amounts  are  referred 
for  settlement  to  the  local  magistrates. 
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Date  of  enactment.. —  April  6,  1902,  in  effect  April  15,  1903.  Sick  insurance 
law  enacted  JiUy  31,  190L 

Injuries  compensated.  —  All  injuries  by  accidents  during  or  because  of  the 
employment,  resulting  in  death  or  disability  for  more  than  three  days,  unless 
caused  intentionally  by  the  victim  or  during  the  commission  of  an  illegal  act. 

industries  covered.  —  Mines,  quarries,  manufactories,  metallurgical  establish- 
ments; gas  and  electric  works;  transportation  and  handling;  building  and  en- 
gineering construction,  and  certain  artisans'  shops  having  at  least  five  employes 
regularly  and  using  mechanical  motive  power.  By  adnainistrative  order  other 
•establishments  may  become  subject  to  the  law  if  regarded  dangerous. 

Persons  compensated.  —  Workmen  and  those  supervising  and  technical  of- 
ficials whose  annual  earnings  are  less  than  3,000  francs  ($579).  Certain  other 
■classes  of  persons  may  be  voluntarily  insured. 

Government  employes.  —  Act  applies  to  government  telegraph  and  telephone 
services,  public  works  conducted  by  public  agencies,  and  other  governmental  in- 
dustrial establishments,  unless  other  provisions  are  made  for  pensioning  employes. 
Penal   institutions  are  not  included. 

Burden  of  payment.  —  Benefits  and  cost  of  treatment  first  thirteen  weeks 
provided  by  sick  benefit  funds,  to  which  employers  contribute  one-third  and 
employes  two-thirds,  if  injured  person  is  insured  against  sickness;  if  not,  because 
employed  less  than  one  week,  by  an  accident  insurance  association  supported  by 
contributions  of  employers;  if  not  insured  for  other  reasons,  by  the  employer 
direct;  all  benefits  and  treatment  after  thirteen  weeks  paid  by  accident  insurance 
association. 

Cotnpensation  for  death: 

(a)  Funeral   expenses,  one-fifteenth  of   the  annual   earnings,  but  not 

less  than  40  francs  ($7.72)  nor  more  than  80  francs  ($15.44). 

(b)  Pensions,  not  to  exceed  CO  per  cent  of  earnings  of  deceased,  to  — 
Widow  20  per  cent  until  death  or  remarriage;    in  the  latter  case 

a  lump  sum  equal  to  60  per  cent ;  same  payment  to  a  dependent 
widower. 

Each  child  20  per  cent  until  15  years  of  age,  even  if  father  sur- 
vives, provided  he  abandoned  them,  or  the  mother  who  was 
killed  was  their  main  support. 

Dependent  heirs  in  an  ascending  line,  20  per  cent. 

Dependent  orphan  grandchildren,  20  per  cent  until  15  years  of  age. 

Widow  and  children  have  the  preference  over  other  heirs. 

(c)  In  computing  pensions  only  one-third  of  excess  of  annual  earnings 

over  1,500  francs  ($289.50)  is  considered. 

Compensation  for  disability: 

(a)     Entire  cost  of  medical  and  surgical  treatment. 

(fr)  For  temporary  or  permanent  total  disability,  from  third  day  to 
end  of  fourth  week,  50  per  cent,  and  from  fifth  to  end  of 
thirteenth  week,  60  per  cent  of  wages  of  persons  similarly 
employed;  after  thirteen  weeks,  66^  per  cent  of  annual  earn- 
ings of  injured  person. 
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third  day  to  end  of  fourth  week;  from  fifth  to  end  of  thir- 
teenth week,  above  allowance  by  sick-benefit  fund  plus  Idi 
per  cent  contributed  by  employer  direct;  after  thirteen 
weeks,  66§  per  cent  of  average  annual  earnings  of  injured 
person  paid  by  employers'  associations. 

(c)  For  complete  helplessness,  necessitating  attendance,  payments  may 

be  increased  to  100  per  cent  of  annual  earnings. 

(d)  For  partial  disability,  a  corresponding  reduction  in  payments. 

(e)  If  annual  earnings  exceed  1,500  marks  (|357),  only  one-third  of 

excess  is  considered  in  computing  pensions. 

r 

Revision  of  payments. — Whenever  a  change  in  condition  of  injured  person 
occurs  a  revision  of  benefits  may  be  made. 

Insurance. — Payments  are  met  by  mutual  insurance  associations  of  em- 
ployers, in  which  all  employees  are  required  to  be  insured  at  the  expense  of  em- 
ployers.    Separate  associations  have  been  organized  for  each  industry. 

Security  of  payments. — Solvency  of  employers'  association  is  guaranteed 
by  the  State. 

Settlement  of  disputes. — Disputes  are  settled  by  "arbitration  courts  for  work- 
ingmen's  insurance/'  composed  of  one  government  official,  two  representatives 
of  workmen,  and  two  of  employers. 
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APPExNDIX    XXIII. 


GREAT  BRITAIN. 

Date  of  enactment. — December  21,  1906,  in  effect  July  1,  1907 ;  replacing  acts 
of  August  6,  1897,  and  July  30,  1900. 

Injuries  compensated, — Injuries  by  accident  arising  out  of  and  in  the  course 
of  employment  which  cause  death  or  disable  a  workman  for  at  least  one  week 
from  earning  full  wages  at  the  work  at  which  he  was  employed.  Compensation 
is  not  paid  when  injury  is  due  to  serious  and  willful  misconduct,  unless  it  results 
in  death  or  serious  and  permanent  disablement. 

Industries  covered. — "Any  employment." 

Persons  compensated. — Any  person  regularly  employed  for  the  purposes  of 
the  employer's  trade  or  business  whose  compensation  is  less  than  £250  ($1,216.63) 
per  annum;  but  persons  engaged  in  manual  labor  only  are  not  subject  to  this 
limitation. 

Government  employees. — Act  applies  to  civilian  persons  employed  under  the 
Crown  to  whom  it  would  apply  if  the  employer  were  a  private  person. 

Burden  of  payment. — Entire  cost  of  compensation  rests  upon  employer. 

Compensation  for  death: 

(o)     A   sum   equal   to  three   years'   earnings,   but   not   less   than   £150 

($729.98)    nor  more  than  £300    ($1,459.95),  to  those  entirely 

dependent  on  earnings  of  deceased. 
(&)     A  sum  less  than  above  amount  if  deceased  leaves  persons  partially 

dependent  on  his  earnings,  amount  to  be  agreed  upon  by  the 

parties  or  fixed  by  arbitration. 
(c)     Reasonable  expenses  of  medical  attendance  and  burial,  but  not  to 

exceed  £10  ($48.67)  if  deceased  leaves  no  dependents. 
Compensation  for  disability: 

(a)     A  weekly  payment  during  incapacity  of  not  more  than  30  per  cent 

of  employee's  average  weekly  earnings  during  previous  twelve 

months,  but  not  exceeding  £1  ($4.87)  per  week;  if  incapacity 

lasts  less  than  two  weeks  no  payment  is  required  for  the  first 

week. 
(6)     A   weekly   payment   during   partial    disability,    not   exceeding   the 

diflerence  between  employee's  average  weekly  earnings  before 

injury  and  average  amount  which  he  is  earning  or  is  able  to 

earn  after  injury. 

(c)  Minor  persons  may  be  allowed  full  earnings  during  incapacity,  but 

weekly  payments  may  not  exceed  10  shillings  ($2.43). 

(d)  A  sum  sufficient  to  purchase  a  life  annuity  through  the  Post-office 

Savings  Bank  of  75  per  cent  of  annual  value  of  weekly  pay- 
ments may  be  substituted,  on  application  of  the  employer,  for 
weekly  payments  after  six  months ;  but  other  arrangements 
for  redemption  of  weekly  payments  may  be  made  by  agree- 
ment between  employer  and  employee. 

Revision  of  benefits. — Weekly  payments  may  be  revised  at  request  of  either 
party,  under  regulations  issued  by  the  secretary  of  state. 

Insurance. — Employers  may  make  contracts  with  employees   for  substitution 
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(c)  For  partial  disability  a  portion  of  above  (depending  upon  degree 

of  disability),  which  may  be  increased  to  full  amount  as  long 
as  injured  employe  is  without  employment. 

(d)  Lump  sum  payments  may  be  substituted  for  pensions  when  degree 

of  disability  is  not  greater  than  20  per  cent. 

(e)  In  computing  pensions  only  one-third  of  excess  of  annual  earnings 

over  1,500  francs  ($289.50)  is  considered. 

Revision  of  compensation.  —  Demands  for  change  of  amount  of  compensation 
may  be  made  within  three  years. 

Insurance.  —  Payments  are  met  by  mutual  accident  insurance  association  of 
employers  in  which  all  employes  must  be  insured  at  expense  of  employers. 

Security  of  payments.  —  Insurance  association  conducted  under  state  super- 
vision. 

Settlement  of  disputes.  —  Appeals  from  the  decisions  of  the  association  may 
be  carried  within  forty  days  to  a  justice  of  the  peace,  who  is  required  to  invite  two 
delegates,  representing  employer  and  employe,  to  assist  in  an  advisory  capacity. 
Further  appeals  may  be  taken  to  the  higher  courts. 


EMPLOYERS^  LIABILITY  COMMISSION.  261 


APPENDIX    XXVIII. 


NETHERLANDS. 

Date  of  enactment.^ J znviSiTy  2,  1901,  in  effect  June  1,  1901.  Other  acts  Feb- 
ruary 3  and  December  8,  1902,  and  July  24,  1903. 

Injuries  compensated.  —  All  injuries  caused  by  accident  in  the  course  of  the 
employment  and  causing  death  or  disability  for  over  two  days,  unless  brought  on 
intentionally.  If  due  to  intoxication,  compensation  is  reduced  one-half,  and  if 
death  results  no  compensation  is  paid. 

Industries  covered.  —  Practically  all  manufacturing,  mining,  quarrying,  build- 
ing* engineering  construction,  and  transportation;  fishing  in  internal  waters; 
establishments  using  mechanical  motive  power,  or  explosive  or  inflammable  ma- 
terials, and  mercantile  establishments  handling  such  materials. 

Persons  compensated.  —  All  workmen,  including  apprentices. 

Government  employes.  —  All  State,  provincial,  and  communal  employes  are 
included  when  engaged  in  any  of  the  industries  enumerated. 

Burden  of  payment.  —  The  entire  expense  rests  upon  the  employer. 

Compensation  for  death: 

(a)  Funeral  benefit  of  thirty  times  average  daily  earnings  of  deceased. 

(b)  Pensions  to  heirs  of  not  over  60  per  cent  of  earnings  of  deceased, 

distributed  to  — 

Widow,  30  per  cent  of  earnings,  until  death  or  remarriage;  in 
latter  case  two  years'  payments  as  a  settlement;  or  to  de- 
pendent widower,  a  pension  equal  to  cost  of  support,  but 
not  over  30  per  cent  of  earnings  of  deceased. 

Each  child  under  16  years  of  age,  15  per  cent  if  one  parent  sur- 
vives and  20  per  cent  if  both  are  dead. 

Dependent  parents,  and  in  their  absence  to  grandparents,  not  over 
30  per  cent. 

Orphan  grandchildren,  not  over  20  per  cent. 

Dependent  parents-in-law,  not  over  30  per  cent*. 

Widow  and  children  to  be  preferred  over  all  other  heirs,  and  their 
respective  shares  to  be  reduced  proportionately  when  aggre- 
gating over  60  per  cent. 

(c)  In  computing  pensions,  wages  higher  than  four  florins  ($1.61)  per 

day  are  to  be  considered  as  of  that  amount. 
Compensation  for  disability: 

(a)  Free  medical  and  surgical  treatment,  or  its  cost. 

(b)  From  day  after  injury  until  forty-third  day,  an  allowance  of  70 

per  cent  of  daily  earnings,  excluding  Sundays  and  holidays. 

(c)  From  forty-third  day  a  pension  of  above  amount  during  total  dis- 

ability and  a  smaller  pension  in  proportion  to  loss  of  earning 
power  if  partially  disabled. 

(d)  In  computing  pensions,  wages  higher  than  four  florins  ($1.61)  per 

day  are  to  be  considered  as  of  that  amount. 

Revision  of  compensation.  —  An  examination  of  condition  of  victim  may  be 
made  whenever  the  Royal  Insurance  Bank  so  desires. 

Insurance.  —  Employers  may  insure  their  employes  in  the  Royal  Insurance 
Bank   (a  State  institution),  in  a  private  company  or  association  operating  under 
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State  supervision,  or  they  may  carry  the  burden  themselves.  If  not  insured  in  the 
Royal  Insurance  Bank,  a  sufficient  guaranty  must  be  deposited  with  the  latter.  Em- 
ployers must  bear  a  proportionate  share  of  the  expense  of  administration  of  the 
Royal  Insurance  Bank,  whether  they  insure  in  it  or  not. 

Security  of  payments.  —  Compensation  payments  are  guaranteed  by  the  State. 

Settlement  of  disputes.  —  Appeals  may  be  taken  from  decisions  of  the  Royal 
Insurance  Bank  to  local  arbitration  councils,  in  which  employers  and  employes  are 
equally  represented,  and  from  them  to  a  central  arbitration  council  whose  decisions, 
are  final. 
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NEW  ZEALAND. 

Date  of  enacivient. — October  18,  1900,  to  take  effect  at  a  date  fixed  by  the 
governor  by  order  in  council.  Amended  October  3,  1902,  November  23,  1903, 
November  8,  1904,  October  31,  1905,  and  October  29,  1906. 

Injuries  compensated. — All  injuries  to  workmen  arising  out  of  and  in  the 
course  of  the  employment  causing  death  or  disability  for  at  least  one  week,  except 
when  due  to  serious  and  willful  Vnisconduct  of  the  workman  injured. 

Industries  covered. — Industrial,  commercial,  manufacturing,  building,  agricul- 
tural,  pastoral,  mining,  quarrying,  engineering,  and  hazardous  work  carried  on  by 
or  on  behalf  of  the  employer  as  a  part  of  his  trade  or  business. 

Persons  compensated. — All  persons  under  contract  with  an  employer. 

Government  employees. — Act  applies  to  work  carried  on  by  or  on  behalf  of 
the  Government  or  any  local  authority  if  it  would,  in  case  of  a  private  employer, 
be  an  employment  to  which  the  act  applies. 

Burden  of  payment. — Entire  cost  of  compensation  rests  upon  employer;  but 
if  there  are  contractors,  then  on  such  contractors  and  the  principal,  jointly  and 
severally. 

Compensation  for  death: 

(a)  A  sum  equal  to  three  years*  earnings,  but  not  less  than  £200' 
($978.80)  nor  more  than  £400  ($1,946.60),  to  those  wholly  de- 
pendent upon  earnings  of  deceased. 

(6)  A  sum  less  than  above  amount  if  dependents  were  partly  depend- 
ent upon  deceased,  to  be  agreed  upon  by  the  parties  or  fixed 
by  a  magistrate  or  by  the  arbitration  court. 

(c)     Reasonable  expenses  of  medical  attendance  and  burial,  not  exceed- 
ing £30  ($146),  in  case  deceased  leaves  no  dependents. 
Compensation  for  disability: 

(o)  A  weekly  payment  during  disability  not  exceeding  50  per  cent  of 
employee's  average  weekly  earnings  during  the  previous  twelve 
months,  but  not  to  exceed  £2  ($9.73)  nor  to  fall  below  £1 
($4.87)  where  employee's  ordinary  rate  of  pay  at  time  of 
accident  was  not  less  than  30  -shillings  ($7.30)  per  week. 
Total  liability  of  employer  is  limited  to  £300  ($1,459.95). 
No  payment  is  made  for  first  week  if  disability  does  not  con- 
tinue for  a  longer  period  than  two  weeks. 

(6)  A  lump  sum  may  be  substituted  for  weekly  payments  for  perma- 
nent total  or  partial  disability,  to  be  agreed  on  by  the  parties 
or,  in  default  of  agreement,  determined  by  the  court  of  arbi- 
tration. 

Revision  of  benefits. — ^Weekly  payments  may  be  revised  at  request  of  either 
party. 

Insurance. — Employers  may  contract  with  their  employees  for  substitution  of 
a  scheme  of  compensation,  benefit,  or  insurance  in  place  of  the  provisions  of  the 
act  if  the  scheme  is  shown  to  be  not  less  favorable  to  the  general  body  of  em- 
ployees and  their  dependents  than  the  provisions  of  the  act.  In  such  case  the 
employer  is  liable  only  in  accordance  with  the  scheme. 

Security  of  payments. — When  an  employer  becomes  liable  under  this  act  to 
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pay  compensation,  and  is  entitled  to  any  sum  from  insurers  on  account  of  the 
amount  due  to  a  wbrkman  under  such  liability,  then  in  the  event  of  his  becoming 
insolvent,  such  workman  has  a  first  claim  upon  this  sum.  Compensation  for  in- 
juries sustained  in  the  course  of  employment  in  or  about  a  mine,  factory,  building, 
■or  vessel  is  deemed  a  charge  upon  the  employer's  interest  in  such  property  and  has 
priority  over  all  charges  other  than  those  lawfully  existing  at  the  time  of  the  com- 
mencement of  the  act. 

Settlement  of  disputes. — Disputes  arising  under  the  act  are  settled  by  the 
<x)urt  of  arbitration  under  the  industrial  arbitration  act.  Where  claim  for  com- 
pensation does  not  exceed  £200  ($973.30)  proceedings  may  be  instituted  before  a 
magistrate  whose  decision  is  final,  except  that  in  cases  where  amount  involved 
does  not  exceed  £50  ($243,33)  either  party  may,  with  the  consent  of  the  magistrate, 
and  in  cases  where  the  claim  exceeds  £50  ($243.33),  without  such  consent,  appeal 
from  the  decision  on  any  point  of  law. 
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NORWAY. 


Date  of  enactment.— July  23,  1894,  in  effect  July  1,  1895. 

Injuries  compensated. — All  injuries  by  industrial  accidents,  causing  death,  or 
disability  for  more  than  four  weeks,  or  requiring  treatment  after  that  period, 
unless  intentionally  brought  about  by  the  injured  person. 

Industries  covered. — Practically  all  factories  and  workshops  using  other  than 
hand  power;  mines  and  quarries;  the  handling  of  ice,  explosives,  or  inflammable 
wares;  building  and  engineering  construction,  electric  work,  transportation,  sal- 
vage, and  diving,  chimney  sweeping,  and  fire  extinguishing.  Employees  in  other 
industries  may  avail  themselves  of  this  insurance  system, 

Persotis  compensated. — All  workingmen  and  overseers. 

Government  employees. — Act  covers  employees  in  government  or  communal 
service,  when  engaged  in  any  of  the  industries  enumerated  above,  unless  at  least 
equal  compensation  is  provided  by  special  regulation. 

Burden  of  payment. — Cost  of  compensation  rests  upon  employer. 

Compensation  in  case  of  death: 

(a)  Funeral  benefit  of  50  crowns  ($13.40). 

(b)  Pensions  to  heirs  not  exceeding  50  per  cent  of  earnings,  to  be 

distributed  to — 

Widow,  20  per  cent  of  earnings,  until  death  or  remarriage;  in  the 
latter  case  a  lump  sum  equal  to  three  annual  payments;  or 
dependent  widower,  20  per  cent  of  annual  earnings  of  de- 
ceased while  disability  lasts. 

Each  child  15  per  cent  of  annual  earnings  till  age  of  15  years  if 
one  parent  survives,  or  20  per  cent  if  neither  survives ;  15  per 
cent  for  each  parent  to  each  child  when  both  parents  have 
died  as  result  of  injuries. 

Dependent  relatives  in  ascending  line,  if  there  is  a  residue  after 
providing  for  above-mentioned  heirs,  a  pension  of  20  per  cent 
of  earnings  until  death  or  cessation  of  need,  to  be  divided 
equally;  but  living  parents  exclude  grandparents  from  par- 
ticipation. 

(c)  In  computing  pensions,  the  excess  of  annual  earnings  over  1,200 

crowns  ($321.60)  is  not  considered. 
{d)     Pension  payments  are  in  addition  to  prior  allowances  granted  for 
disability. 

Compensation  for  disability: 

(a)  Free  medical  and  surgical  treatment,  or  cost  of  same,  after  four 
weeks. 

(6)  If  employee  is  totally  disabled  for  more  than  four  weeks  an  allow- 
ance of  60  per  cent  of  the  earnings,  but  not  less  than  0.50 
crown  (13  cents)  per  diem  or  150  crowns  ($40.20)  per  annum; 
and  a  proportionate  allowance  in  case  of  partial  disability. 

(r)  If  injured  employes  is  forced  to  stay  in  a  hospital,  dependents  re- 
ceive allowances  during  that  time  equal  to  the  pensions  granted 
in  cases  of  death. 
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{(i)  If  injured  eiiii)loyee  is  not  a  member  of  a  sick  insurance  fund  ne 
is  entitled  to  receive  from  employer  directly  sick  benefits  and 
free  medical  treatment  from  first  day  of  injury. 

(e)  In  computing  allowances  the  excess  of  annual  earnings  over  1,200 
crowns  ($321.60)  is  not  considered. 

Reiision  of  compensation. — Compensation  is  subject  to  revision  upon  demand 
of  eitiier  the  beneficiary  or  the  insurance  office. 

Insurance. — A  state  central  insurance  office  is  established  for  the  entire  King- 
dom, in  which  all  employees  subject  to  the  law  must  be  insured  by  employer,  unles» 
he  is,  for  special  reasons,  relieved  by  royal  order  from  the  obligation  of  insurance 

Security  of  payments. — Insurance  office  is  guaranteed  by  the  State. 

Settlement  of  disputes. — Appeals  from  decisions  of  insurance  office  may  be 
entered  within  six  weeks  with  the  special  insurance  commission. 
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Date  of  enactment.  —  December  20,  1905,  in  effect  March  31,  1906. 

Injuries  compensated,  —  All  injuries  by^  accident,  arising  out  of  and  in  the 
course  of  the  employment,  which  cause  death  or  disable  a  workman  for  at  least 
two  weeks  from  earning  full  wages  at  the  work  at  which  he  was  employed,  except 
when  the  injury  is  directly  attributable  to  his  serious  and  willful  misconduct,  or 
when  it  occurs  while  proceeding  to  or  from  his  place  of  work. 

Industries  covered.  —  Industrial,  commercial,  manufacturing,  building,  agrP 
cultural,  pastoral,  mining,  quarrying,  engineering,  or  hazardous  work  carried  on 
by  or  on  behalf  of  the  employer  as  a  part  of  his  trade  or  business. 

Persons  compensated.  —  All  persons  under  contract  with  an  employer. 

Government  employees.  —  Act  applies  to  any  work  carried  on  by  or  on 
behalf  of  the  Government  or  any  local  authority,  if  it  would,  in  case  of  a  private 
employer,  be  an  employment  to  which  the  act  applies. 

Burden  of  payment.  —  Entire  cost  of  compensation  rests  upon  employer. 

Compensation  for  death: 

(a)  A   sum   equal   to   three   years'    earnings,   but   not   less   than  £200 

($973.30)  nor  more  than  £400  ($1,946.60),  to  tho.se  wholly 
dependent  upon  earnings  of  deceased;  but  aged  and  infirm 
employees  may  agree  in  advance  to  accept  a  reduced  amount. 

(b)  A  sum  less  than  above  if  heirs  are  only  partly  dependent. 

(c)  Reasonable   expenses   of   medical   attendance   and  burial,   not   ex- 

ceeding £30   ($146),  if  deceased  leaves  no  dependents. 

Compensation  for  disability: 

(a)  A  weekly  payment  during  disability   after  second   week,   not  ex- 

ceeding 50  per  cent  of  employee's  average  weekly  earnings 
during  the  previous  twelve  months,  such  weekly  payments 
not  to  exceed  £1  ($4.87),  and  total  liability  not  to  exceed 
£400  ($1,946.60)  ;  except  that  aged  and  infirm  employees  may 
agree  in  advance  to  accept  a  reduced  amount. 

(b)  A   weekly   payment   during   partial    disability   after   second    week, 

not  exceeding  one-half  of  difference  between  the  employee's 
average  weekly  earnings  before  the  accident  and  the  aver- 
age weekly  amount  which  he  is  earning  or  able  to  earn 
after  injury. 

(c)  Minors  may  be  allowed   full   earnings   during  incapacity,   not   ex- 

ceeding 10  shillings    ($2.43)    weekly. 
(rf)     A  lump  sum  may  be  substituted  for  weekly  payments  after  three 
months,  on  application  of  employer,  the  amount  to  be  agreed 
upon   or,   in   default   of   agreement,   to  be   determined  by  a 
police  magistrate. 

Revision  of  compensation.  —  Weekly  payments  may  be  revised  by  a  police 
magistrate   at  request  of  either  party. 

Insurance. — Employers  may  contract  with  their  employees  for  substitution 
of  a  scheme  of  compensation,  benefit,  or  insurance,  in  place  of  the  provisions  of 
the  act  if   the  scheme  is  officially  certified  to  be  not  less  favorable  to  the  em- 
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ployees  and  their  dependents  than  the  provisions  of  the  act.  In  such  case  the 
employer  is  liable  only  in  accordance  with  the  scheme. 

Security  of  payments.  —  When  an  employer  becomes  liable  under  the  act 
to  pay  compensation,  and  is  entitled  to  any  sum  from  insurers  on  account  of 
the  amount  due  to  a  worker  under  such  liability,  then  in  the  event  of  his  be- 
coming insolvent,  such  workman  has  a  first  claim  upon  this  sum  for  the  amount 
so  due. 

Settlement  of  disputes.  —  Disputes  arising  under  the  act  are  heard  and  de- 
termined by  a  police  magistrate,  whose  decision  is  final,  except  that  either  party 
may  appeal  from  this  decision  on  any  point  of  law  with  the  latter's  leave  if  the 
claim  does  not  exceed  £50  ($243.33),  or  without  his  leave  if  it  exceeds  that 
amount.  • 
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RUSSIA. 


Date  of  etiactment.  ^Junt  2   (15),  1903,  in  eflFect  January  1   (14),  1904. 

Injuries  compensated.  —  All  injuries  by  accident  occasioned  by  or  on  ac- 
count of  the  work  and  causing  death  or  disability  for  more  than  three  days, 
unless  brought  on  intentionally  by  the  victim  or  due  to  gross  imprudence 

'Industries  covered.  —  Metallurgical  and  mining  establishments  and  factories 
and  workshops  using  other  than  hand  power,  but  exclusive  of  shops  of  private 
railroad  and  steamship  companies  and  certain  rural  industrial  establishments. 

Persons  compensated.  —  Workmen  and  those  technical  officials  whose  annual 
earnings  do  not  exceed  1,500  rubles  ($772.50). 

Government  employees.  —  Act  applies  to  mining,  metallurgical,  and  manufac- 
turing establishments  of  municipal  and  zemstvo  governments,  but  not  to  national 
government  employees,  for  whom  special  regulations  exist. 

Burden  of  payment.  —  Entire  burden  of  payment  rests  upon  employer. 

Compensation  for  death: 

(a)     Funeral  expenses  not  exceeding  30  rubles    ($15.45)    for  an  adult 

and  15  rubles   ($7.73)   for  a  child  under  15  years  of  age. 
(6)     Pensions  to  dependent  heirs  not  exceeding  66§   per  cent  of  an- 
nual earnings  of  victim,  distributed  to  — 
Widow,  33i  per  cent  until  death  or  remarriage;  in  the  latter  case 

a  lump  sum   equal   to   three  annual   payments. 
Each  child  until  age  of  15  years,  168  per  cent  if  one  parent  sur- 
vives and  25  per  cent  if  neither  parent  survives. 
Dependent  heirs  in  ascending  line,  16§  per  cent. 
Each  dependent  orphan  brother  and  sister  until  15  years  of  age, 

16§  per  cent. 
Widow  and  children  take  precedence  over  other  dependent  heirs, 
who  share  the  remainder  in  equal  parts, 
(r)  Pension  may,  by  mutual  consent  of  employer  and  beneficiary,  be 
replaced  by  single  payment  of  ten  times  amount  of  annual 
pension  and,  in  case  of  children,  pension  multiplied  by  the 
number  of  years  remaining  for  pension  payments,  but  not 
exceeding  ten. 

Compensation  for  disability: 

(a)  Free  medical  and  surgical  treatment  or  reimbursement  of  expense 
of  same. 

(&)  If  permanently  disabled,  a  pension  of  66§  per  cent  of  annual 
earnings  of  victim  in  case  of  total  disability,  and  a  pension 
proportionate  to  degree  of  incapacity  in  case  of  partial  dis- 
ability, to  be  paid  from  time  when  degree  of  permanent  dis- 
ability was  determined;  if  amount  of  pension  exceeds  that 
of  previous  allowance  for  temporary  disability,  difference  be- 
tween the  two  during  the  period  of  disability  is  paid  to  per- 
manently injured  employee. 

(c)  Pension  may,  by  mutual  consent  of  employer  and  beneficiary,  be 
replaced  by  a  single  payment  of  ten  times  amount  of  an- 
nual pension. 
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(d)  If  temporarily  disabled,  an  allowance  of  50  per  cent  of  actual 
wages  of  victim  from  day  of  accident  until  complete  recovery 
from  disability  or  the  determining  of  degree  of  permaneat 
disability. 

Revision  of  compensation.  —  Demands  for  revision  of  payments  or  to  secure 
a  pension  previously  refused  may  be  made  by  either  party  within  three  years. 

Insurance.  —  Employers  may  transfer  burden  of  payment  of  compensation 
by  insuring  their  employees  in  authorized  insurance  companies  or  societies. 

Security  of  payments.  —  On  retiring  from  business  employer  must  guarantee 
payments  by  insurance  or  by  deposit  with  a  state  bank.  In  case  of  insolvency, 
payments  constitute  a  preferred  claim. 

Settlements  of  disputes.  —  Disputes  may  be  carried  into  courts  as  other  civil 
cases.  Such  cases  are  exempt  from  court  fees,  the  documents  are  free  from 
stamp  tax,  and  attorney's  fees  are  fixed  by  law. 
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SOUTH  AUSTRALIA. 

Date  of  enactment. — December  5,  1000,  in  effect  not  earlier  than  June  1,  1901. 

Injuries  compensated. — All  injuries  to  workmen  arising  out  of  and  in  the 
course  of  the  employment  causing  death  or  disability  for  at  least  one  week,  except 
when   due  to   serious   and  willful   misconduct   of   the   workman   injured. 

Industries  covered. — Railways,  waterworks,  tramways,  electric  lighting  works, 
factories,  mines,  quarries,  engineering  and  building  work,  employments  declared 
by  a  proclamation  of  the  governor  upon  addresses  from  both  houses  of  parliament 
to  be  dangerous  or  injurious  to  health  or  dangerous  to  life  or  limb,  and  agricul- 
tural pursuits  where  mechanical  motive  power  is  used. 

Persons  compensated. — All  persons  engaged  in  manual  labor  or  otherwise. 

Government  employees. — Act  applies  to  civilian  persons  employed  under  the 
Crown  to  whom  it  would  apply  if  the  employer  were  a  private  person. 

Burden  of  payment. — Entire  cost  of  compensation  rests  upon  employer. 

Compensation  for  death: 

(a)  A  sum  equal  to  three  years'  earnings,  but  not  less  than  £150 
($729.98)  nor  more  than  £300  ($1,459.95),  to  those  wholly 
dependent  upon  earnings  of  deceased. 

(&)  A  sum  less  than  above  amount  if  dependents  were  partly  depend- 
ent upon  deceased,  to  be  agreed  upon  by  the  parties  or  fixed 
by  arbitration. 

(r)     Reasonable  expenses  of  medical  attendance  and  burial  not  exceed- 
ing £50  ($243.33),  if  deceased  leaves  no  dependents. 
Compensation  for  disability: 

(o)  A  weekly  payment  during  disability  after  first  week,  not  exceed- 
ing 50  per  cent  of  employee's  average  weekly  earnings  during 
the  previous  twelve  months,  such  weekly  payments  not  to 
exceed  £1  ($4.87)  nor,  in  case  of  total  incapacity,  to  be  less 
than  7s.  6d.  ($1.83)  per  week,  and  total  disability  not  to  exceed 
£300  ($1,459.95). 

{h)  A  weekly  payment  during  partial  disability  after  first  week  to  be 
fixed  with  regard  to  difference  between  employee's  average 
weekly  earnings  before  the  accident  and  average  weekly 
amount  which  he  is  earning  or  able  to  earn  after  injury. 

(c)  A  lump  sum  not  exceeding  £300  ($1,459.95)  may  be  substituted 
for  weekly  payments,  after  six  months,  on  application  of 
either  party,  the  amount  to  be  settled  by  arbitration  under 
the  act  in  default  of  agreement. 

Revision  of  benefits. — Weekly  payments  may  be  revised  at  request  of  either 
party. 

Insurance. — Employers  may  contract  with  their  employees  for  substitution  of 
a  scheme  of  compensation,  benefit,  or  insurance  in  place  of  the  provisions  of  the 
act,  if  the  public  actuary  certifies  that  the  scheme  is  on  the  whole  not  less  favor- 
able to  greneral  body  of  employees  and  their  dependents  than  the  provisions  of  the 
act    In  such  case  employer  is  liable  only  in  accordance  with  the  scheme. 

Security  of  payments. — When  an  employer  becomes  liable  under  the  act  to 
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pay  compensation,  and  is  entitled  to  any  sum  from  insurers  on  account  of  the 
amount  due  to  a  workman  under  such  liability,  then  in  the  event  of  his  becoming 
insolvent  such  workman  has  a  first  claim  upon  this  sum,  and  any  special  magistrate 
may  direct  its  payment  into  the  savings  bank  to  be  applied  to  payment  of  com- 
pensations due. 

Settlement  of  disputes. — Disputes  arising  under  the  act  are  settled  by  the 
arbitration  of  existing  committees  representative  of  employers  and  employees,  or, 
if  either  party  objects,  by  a  single  arbitrator  agreed  on  by  the  parties,  or,  in 
absence  of  agreement,  by  a  special  magistrate.  An  arbitrator  appointed  by  the 
magistrate  has  all  the  powers  of  a  local  court. 
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SPAIN. 


Date  of  ^/*acfm^H/.— January  30,  1900,  in  eflfect  July  28,  1900. 

Injuries  compensated. — All  injuries  by  accidents  to  employees  in  the  course 
of  and  by  reason  of  the  employment  causing  death  or  disability.  Compensation. 
may  be  reduced  if  injured  person  was  engaged  in  an  illegal  act 

Industries  covered. — Manufacturing,  mines,  quarries,  metallurgical  establish- 
ments, construction  work,  industries  injurious  to  health,  transportation,  gas  and. 
electric  works, /Street  cleaning,  theatres,  and  agricultural  and  forestry  establish- 
ments using  power  machinery. 

Persons  compensated. — Workmen  performing  manual  labor,  including  helpers- 
and  apprentices. 

Goifernment  employees. — Act  applies  to  employees  of  state  factories  and  other 
government  establishments,  to  labor  accidents  in  war  and  naval  departments,  and 
to  establishments  of  provincial  and  communal  governments. 

Burden  of  payment. — Entire  cost  of  compensation  rests  upon  employer. 

Compensation  for  death. — In  addition  to  any  prior  benefits  paid  for  disability — 
(a)  Funeral  expenses  not  exceeding  100  pesetas  ($19.30). 
(fr)  A  lump  sum  equal  to  two  years'  earnings  if  widow  and  children 
or  dependent  orphan  grandchildren  under  16  years  survive; 
eighteen  months'  earnings  if  only  children  or  orphan  grand- 
children survive;  one  year's  earnings  if  only  widow  survives; 
ten  months'  earnings  to  dependent  parents  or  grandparents- 
over  60  years  of  age,  in  absence  of  widow  or  children,  if  two 
or  more  survive;  seven  months'  earnings  if  only  one  parent 
or  grandparent  survives. 

(c)  For  these  lump-sum  payments,  by  mutual  consent,  the   following 

pensions  may  be  substituted^  Forty  per  cent  of  annual  earn- 
ings when  widow  and  children  or  grandchildren  survive ;  "20 
per  cent  of  annual  earnings  when  only  widow  survives;  10 
per  cent  to  each  dependent  parent  or  grandparent  over  60 
years  of  age,  when  no  widow  or  children  survive,  but  not 
over  30  per  cent  in  the  aggregate;  compensation  to  widow 
ceases  on  her  remarriage  and  to  children  on  their  attaining 
the  age  of  16  yea'Vs. 

(d)  In  these  cases  the  daily  earnings  to  be  considered  as  not  less  than 

1.50  pesetas  (29  cents). 

(e)  All  of  these  compensations  are  increased  by  50  per  cent  if  the 

establishment  is  lacking  in  the  required  safety  provisions. 

Compensation  for  disability: 

(a)  Free  medical  and  surgical  treatment  during  disability. 

(b)  Fifty  per  cent  of  daily  earnings,  including  Sundays  and  holidays, 

from  day  of  injury  to  day  of  recovery  from  disability,  but 
not  over  one  year,  after  which  case  is  treated  as  one  of 
permanent  disability. 

(c)  In   case  of  permanent   disability,   in   addition   to   the   forcgoini::.   a. 

sum  equal  to  two  years' "earninc^s   for  total  disability. 

18 
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Eighteen  months'  earnings  if  total  disability  extends  only  to  former 
trade. 

One  year's  earnings  in  cases  of  partial  permanent  disability  for 
usual  employment,  unless  the  employer  agrees  to  employ  in- 
jured workmen  at  some  other  work  at  old  rate  of  wages. 

(d)  In  these  cases  the  daily  earnings  to  be  considered  as  not  less  than 

1.50  pesetas  (29  cents). 

(e)  Compensations  are  increased  by  50  per  cent  if  the  establishment 

is  lacking  in  the  required  safety  provisions. 

Revision  of  compensation. — No  special  provision  is  made  in  the  law. 

Insurance. — Employers  may  contract  with  authorized  insurance  companies  to 
assume  obligations  imposed  by  law. 

Security  of  payment. — No  special  provision  is  made  in  the  law. 

Settlement  of  disputes. — Disputes  concerning  compensation  under  the  law 
may  be  carried  to  special  permanent  labor  tribunals  consisting  of  representatives 
of  the  State,  employers,  and  employees. 
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SWEDEN. 


Date  of  enactment  — Approved  July  5,  11)01;  in  effect  January  1,  11)03; 
amended  June  3,  liJ04. 

Injuries  compensated.  —  Injuries  by  accidents  to  workmen  resulting  from  the 
<'niployment  and  causing  death  or  disability  for  more  than  sixty  days,  unless  due 
ti*  the  willful  act  or  gross  negligence  of  the  victim  or  the  willftil  act  of  a  third 
person  who  has  neither  the  supervision  nor.  the  direction  of  the  work. 

Industries  coiercd.  —  Practically  all  establishments  engaged  in  forestry  work, 
milling,  quarrying,  turf  and  ice  cutting  and  handling,  manufacturing,  chimney 
sweeping,  rafting,  railway  and  tramway  service,  handling  goods,  building  trades, 
ctiiiduit,  road,  and  other  construction  work,  and  gas,  electricity,  and  water  distri- 
imtion.  Employers  in  other  industries  may  insure  their  employes  in  the  State  In- 
surance Institute  and  thereby  be  placed  under  the  provisions  of  the  act.  Employes 
in  other  industries  may  secure  the  protection  of  the  act  by  insuring  themselves  in 
the   State  Insurance  Institute. 

Persons  compensated.  —  Workmen  and  foremen. 

Government  employes.  —  Act  applies  to  employes  in  the  State  and  communal 
-services  when  engaged  in  any  of  the  industries  enumerated  above. 

Burden  of  payment. — Entire  cost  of  compensation   rests  upon  employer. 

Compensation  for  death.  —  When  death  results  from   the  injury  within  two 
i>'ears  — 

(a)     Funeral  benefit  of  60  crowns  ($16.08). 

(6)     Anifual    pensions    not    exceeding    in    the    aggregate    300    crowns 
($80.40),   to   be   distributed   to   widow,   until    remarriage    120 
crowns  ($32.16)  ;    each  child  under  15  years  of  age,  60  crowns 
($16.08). 
Compensation   for  disability: 

(a)     If  permanently  disabled  annual   pension  of  300  crowns    ($80.40) 
in  case  of  total  disability  and  a  smaller  sum,  corresponding 
to  loss  of  earning  power  in  case  of  partial  disability,  pension' 
to  begin  with  sixty-first  day  of  disability,  or  later  if  perma- 
nent character  of  the  disability  was  not  then  established. 

(6)     If  temporarily  disabled   for  more  than   sixty  days,   1   cro,vn    (27 
cents)  per  day,  beginning  with  sixty-first  day. 

Revision  of  compensation.  —  Suit  may  be  brought  in  a  court  of  first  instance 
'by  injured  employe  for  a  revision  of  compensation  within  two  years  from  the  date 
of  the  fixing  of  the  same. 

insurance.  —  If  an  injured  person  receives  an  allowance  or  pension  from  an 

organization  which  is  supported  entirely  or  in  part  by  the  employer,  or  if  the 

victim  is  insured  in  a  private  organization  by  his  employer,  the  amounts  received 

from  such  source  may  be  deducted  from  payments  required  of  employers  under 

the  act     Employers  may  transfer  burden  of  payment  of  compensation  by  insuring 

in  the   'tate  In  urance  Institute,  created  for  this  purpose  by  the  act,  or  in  individual 

•cases  I  -irchase  annuities  for  pensioners  from  this  institution.     Other  arrangements 

-may  be  made  between  employers  and  employes,  if  the  State  Insurance  Institute 

•5tids  upon  examination  that  they  are  not  unfavorable  to  the  employes. 
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Security  of  payments.  —  An  employer  may  be  required  to  furnish  adequate 
security  for  the  payment  of  the  pension  to  cover  the  contingency  of  his  neglecting 
to  pay  the  same,  of  his  retiring  from  business  or  leaving  the  country,  or  of  his 
becoming  insolvent.  If  he  fails  to  furnish  security  he  may  be  required  to  pay 
a  lump  sum  equal  to  the  capital  value  of  the  pension  plus  the  payments  and  interest 
due,  which  amount,  in  the  case  of  an  injured  employe,  must  be  invested  in  the 
purchase  of  an  annuity  from  the  Royal  insurance  Institute. 

Settlement  of  disputes.  —  Disputes  may  be  settled  either  by  arbitration  or  by 
bringing  suit  in  a  court  of  first  instance.  The  demand  for  arbitration  must  be 
made  or  the  suit  brought  within  two  years  after  the  accident,  or,  in  case  of  fatal 
accidents,  within  two  years  after  the  death  of  the  victim.  If  the  action  is  against 
the  State  Institute,  one  year  more  is  allowed. 
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WESTERN  AUSTRALIA. 

Dale  of  enactment,  —  February  19,  1902,  in  effect  on  a  dace  fixed  by  the 
governor  by  order  in  council. 

Injuries  compensated.  —  All  injuries  caused  to  a  workman  arising  out  of  and 
in  the  course  of  the  employment  causing  death  or  disability  for  at  least  two 
weeks,  except  when  due  to  serious  and  willful  misconduct  of  the  workman  injured. 

Industries  covered.  —  Railways,  waterworks,  tramways,  electric-light  plants, 
factories,  mines,  quarries,  engineering  and  building  work,  and  employments  de- 
clared by  a  proclamation  of  the  governor,  issued  pursuant  to  addresses  from  both 
houses  of  parliament,  to  be  dangerous  or  injurious  to  health  or  dangerous  to  life 
or  limb. 

Fersofis  compensated.  —  All  persons  engaged  under  contract  in  any  employ- 
ment. 

Government  employes.  —  Act  applies  to  all  persons  employed  under  the  Crown 
to  whom  it  would  apply  if  employer  were  a  private  person. 

Burden  of  payment.  —  Entire  cost  of  compensation  rests  upon  employer. 

Compensation  for  death : 

(a)  A  sum  equal  to  three  years'  earnings,  but  not  less  than  i200 
($973.30),  nor  more  than  £400  ($1,946.60),  to  those  wholly 
dependent  upon  earnings  of  deceased. 

(fr)  A  sum  less  than  above  amount  if  dependents  were  partly  dependent 
upon  deceased,  to  be  agreed  upon  by  the  parties  or  fixed  by 
local  court. 

(f)     Reasonable  expenses  of  medical  attendance  and  burial,  not  to  ex- 
ceed j£200  ($485.65),  if  deceased  leaves  no  dependents. 
Compensation  for  disability: 

(a)  A  weekly  payment  during  disability  after  second  week,  not  exceed- 

ing 50  per  cent  of  injured  person's  average  weekly  earnings 
during  the  previous  twelve  months,  such  weekly  payment  not 
to  exceed  £2  ($9.73)  and  total  liability  not  to  exceed  £800 
($1,459.95). 

(b)  In  case  of  partial  disability,  regard  is  to  be  had  to  the  difference 

between  average  weekly  earnings  before  and  after  the  acci- 
dent and  to  any  payment  other  than  wages  made  by  employer 
on  account  of  the  injury. 

(c)  A  lufnp  sum   may  be   substituted   for  weekly  payments,  after  six 

months,  on  the  application  of  the  employer,  the  amount  to 
be  determined  by  the  court  in  default  of  agreement 

Revision  of  benefits.  —  Weekly  payments  may  be  revised  by  the  court  at  re- 
quest of  either  party. 

Insurance.  —  Employers  may  contract  with  their  employes  for  substitution  of 
a  scheme  of  compensation,  benefit,  or  insurance  in  place  of  the  provisions  of  the 
act,  if  the  registrar  of  friendly  societies  certifies  that  the  scheme  is  on  the  whole 
not  less  favorable  to  the  general  body  of  employes  and  their  dependents  than  the 
provisions  of  the  act.  In  such  case  employer  is  liable  only  in  accordance  with  this 
scheme. 
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Security  of  payments.  —  When  an  employer  becomes  liable  under  the  act  to 
pay  compensation,  and  is  entitled  to  any  sum  from  insurer  on  account  of  the- 
amount  due  to  a  workman  under  such  liability,  then  in  the  event  of  his  becoming: 
insolvent  such  workman  has  a  first  charge  upon  this  sum  for  the  amount  so  due. 
Compensation  for  injuries  sustained  in  the  course  of  employment  in  or  about  a» 
mine,  factory,  building,  or  vessel  is  deemed  a  charge  on  the  employer's  interest 
in  such  property. 

Settlement  of  disputes.  —  Disputes  arising  under  the  act  are  settled  by  the 
local  court  of  the  district  in  which  the  injury  is  received. 


} 
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APPENDIX    XXXVII. 


The  following  circular  letter  was  sent  to  all  common  pleas,  circuit,  supreme, 
and  federal  judges  now  sitting  in  the  State  of  Ohio,  to  which  the  Coramissic) 
received  replies  from: 

The  Hon.  William  T.  Spear,  of  the  Supreme  Court  of  Ohio,  Columbus,  O. 

Hon.  Louis  H.  Winch,  Circuit  Court  of  Ohio,  H.  Circuit,  Cleveland,  Ohio. 

Hon.  Curtis  T.  Johnson,  Court  of  Common  Pleas,  Toledo,  Ohio. 

Following  the  circular  letter,  wc- print  the  replies  received  from  the  fore- 
going named  judges. 

Toledo,  Ohio,  October  8,  1910. 

To  the  Judges  of  the  Supreme,  Federal  and  Circuit  Courts  of  Ohio: 

Dear  Sir:  —  This  Commission,  of  which  I  have  the  honor  to  be  the  chair- 
man, was  appointed  by  the  last  Legislature  to  inquire  into,  and  report  upon,  law 
of  employers*  liability  and  othtfr  matters  in  this  State. 

Similar  commissions  in  England  and  several  states  of  the  United  States  con- 
ducting inquiries  have  obtained  from  the  judges  who  have  administered  the  Eng- 
lish law,  and  the  laws  of  some  of  our  states,  valuable  and  authoritative  information, 
and  that  fact  has  led  the  Commission  to  ask  of  you  that  you  give  us  your  advice 
on  these  matters. 

It  has  been  suggested  to  us  that  the  Employers'  Liability  Act  and  the  com- 
mon law  of  this  State  bear  harshly  upon  the  workingman  (injured  during  his 
employment,  in  his  suits  against  his  employer).  The  points  most  frequently 
criticized  are  the  doctrine  of  fellow-servant  (even  as  changed  by  the  Employers' 
Liability  Acts,  §§  6245-1.  2,  3,  and  10773-1)  and  the  doctrine  that  an  employe  by 
continuing  his  employment  without  objection  to  violations  of  duty  by  this  employer 
may  assume  the  risk  of  such  violation  and  so  bar  his  right  of  recovery.  It  is 
suggested  to  us  that' these  legal  doctrines  have  not,  as  a  matter  of  human  experi- 
ence, tended  to  make  workmen  more  careful,  and  that,  well  adapted  as  they  may 
have  been  at  the  time  they  became  part  of  the  common  law,  they  are  unfitted  to 
modern  industrial  conditions  and  simply  create  an  unfortunate  status  of  the  work- 
ingman, which  makes  his  chances  of  recovery  difficult.  We  therefore  particularly 
ask  if  you  will  give  us  your  experience  or  belief  as  to  the  effect  of  these  legal 
doctrines. 

It  is  suggested  to  us  also  that  the  common  law  doctrine  of  contributory  neg- 
ligence in  these  suits  bears  harshly  on  the  workingman  —  that  it  is  not  a  salutary 
rule,  that  it  has  no  real  tendency  to  make  workmen  more  careful,  and  that  the 
penalty  of  total  defeat  of  a  cause  of  action,  because  of  contributory  negligence, 
is  too  severe  a  penalty  upon  the  injured  workmen.  On  this  point  we  also  desire 
your  suggestion. 

it  is  suggested  to  us,  again,  that  the  delays  of  legal  proceedings  in  the  case 
of  injured  workmen  suing  their  employers,  the  ignorance  of  the  plaintiffs,  the 
large  share  of  their  ultimate  recoveries  which  must  go  to  the  lawyers,  the  prac- 
tices produced  by  these  conditions,  the  ill  will  produced  by  such  law  suits,  and  the 
inability  of  the  workmen  as  a  class  to  carry  the  burden  of  industrial  accidents  — 
taken  all  together  raise  the  very  serious  question  as  to  whether  a  more  satisfactory 
method  than  the  present  methods  of  dealing  with  these  controversies  through  the 
medium  of  court  and  jury  cannot  be  devised.  The  suggestion  here  made  to  us 
is  not  that  the  law  is  unfair  to  workmen  or  unfairly  administered,  but  that  these 
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controversies  are  of  the  kind  where  the  courts  are  least  able  to  give  prompt  and 
efficient  relief.  Those  who  make  this  suggestion  advise  some  scheme  by  which  the 
burden  of  accident  relief  to  injured  workmen,  without  regard  to  neglect  of  either 
party,  shall  be  thrown  upon  the  industry  in  which  he  is  engaged.  As  to  this  point 
also  we  desire  your  suggestion  or  your  experience,  and  also  as  to  such  other  mat- 
ters pertinent  to  our  inquiry  as  may  occur  to  you. 

We  enclose  a  list  of  queries  which  we  are  submitting  to  bodies  of  working- 
tncn  and  employers  throughout  the  State,  which  may  further  indicate  the  sugges- 
tions made  to  us. 

We  are  not,  of  course,  asking  you  for  an  opinion  as  to  the  validity  of  any 
amendment  of  the  law  of  the  State,  but  rather  the  result  of  your  experience  as 
to  the  practical  workings  in  the  body  politic  of  the  present  law,  and  the  present 
method  of  deciding  controversies  between  workmen  and  employers;  and  we  are 
making  these  requests  of  all  judges  of  the  Supreme  Court,  the  Circuit  Court  and 
the  Federal  Court,  because  your  experience  is  greater  than  that  of  any  other  cit- 
izen. 

Very  respectfully, 

J.  HARRiNGTO>f  Boyd, 

Chairman. 
Address  all  communications  to 

Jas.  Harrington  Boyd,  Chairman, 

529  Nicholas  Building,  Toledo,  Ohio. 


Cleveland,  Ohio,  October  25,  1910. 

James  Harrington  Boyd,  Esq.,  5^9  Nicholas  Building,  Toledo,  Ohio. 

DeIXr  Sir:  Replying  to  your  communication  of  October  8,  1910,  addressed 
to  the  judges  of  the  courts  of  Ohio,  I  call  your  attention  to  an  address  delivered 
by  me  May  8,  1909,  and  reprinted  in  The  Ohio  Law  Reporter  July  5,  1909,  Vol. 
7,  page  111.  This  article  fully  sets  forth  my  views  on  the  subject  of  employers' 
liability',  and  I  jthink  fully  covers  all  the  questions  you  ask  in  your  letter. 

Very  truly  yours, 

Louis  H.  Winch. 


Columbus,  Ohio,  November  28,  1910. 

Mr.    James    Harrington    Boyd,    Chairman   Employers'    Liability    Commission    of 
Ohio,  Toledo,  Ohio. 

Dear  Sir:  —  I  don't  wish  to  entirely  neglect  responding  to  your  communica- 
tion of  some  weeks  ago  desiring  suggestions  respecting  the  law  relating  to  com- 
pensation for  personal  injuries  incurred  by  workmen  in  their  employment  in 
dangerous  avocations,  and  yet  I  am  not  sufficiently  convinced  of  my  ability  to 
render  you  real  aid  in  the  discharge  of  your  difficult  and  highly  important  duties 
to  warrant  me  in  entering  upon  a  discussion  of  the  subject  at  large.  You  will, 
I  trust,  kindly  excuse  me  from  making  any  such  attempt.  A  few  words,  how- 
ever, might  not  be  amiss. 

The  doctrine  of  contributory  negligence  to  which  you  refer  is  in  a  state  of 
more  or  less  uncertainty  in  its  practical  application,  and  affords  the  courts  constant 
difficulty  in  the  multifarious  cases  which  are  presented  for  adjudication,  and  the 
subject  of  changes  is  worthy  of  the  most  careful  consideration.  For  myself,  I 
have  always  been  dissatisfied  with  such  construction  and  application  of  it  as  de- 
nies relief  to  a  faithful  workman  who,  while  engaged  in  an  earnest  effort  to  do 
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his  whole  duty  to  his  employer  mistakes  the  precise  manner  and  way  of  doing  it, 
and  though  having  opportunity  for  deliberation  and  choice,  adopts,  of  several 
possible  ways,  one  more  hazardous  than  the  others,  and  thus  opens  the  way  to  a 
charge  of  negligence,  and  to  failure  on  that  account.  It  seems  to  me  that  some 
aid  might  be  afforded  by  judicious  legislation.  There  are  other  pertinent  phases 
of  this  subject  of  equal  importance  in  the  interest  of  the  workingman  which  I 
do  not  here  enter  upon. 

The  same  general  sentiment  applies  to  the  rule  respecting  injuries  resulting 
from  the  negligence  of  a  fellow  workman,  at  least  so  far  as  the  same  is  applied 
to  dangerous  and  hazardous  pursuits.  It  would  probably  be  difficult  to  enact  a 
just  rule  relieving  the  injured  person  as  applied  to  all  pursuits,  but  for  one  I 
would  like  to  see  a  discriminating  step  taken  in  the  direction  above  indicated;  this 
in  the  interest  of  fairness  and  justice  to  one  who  risks  his  limb,  and  often  his 
life,  in  the  effort  to  render  faithful  service  and  to  make  his  employer's  business 
a  success.  The  statute  respecting  assumption  of  risk  by  the  employee  I  think 
conld  be  improved  and  made  more  definite  and  certain,  and  so  more  useful,  by 
judicious  amendment. 

Wishing  you  success  in  your  efforts  to  improve  the  law  on  these  important 
subjects,  I  remain 

Yours  very  respectfully, 

W.  T.  Spear. 

QUESTIONS   FOR  EMPLOYERS. 

1.  What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  State  with 
regard  to  liability  of  employers  for  accidents  to  their  employes?  What,  if  any, 
are  your  suggestions  as  to  the  amendment  of  the  law? 

I  am  of  the  opinion  that  the  doctrines  of  assumed  risk,  contributory  negli- 
gence, should  be  eliminated  by  statute  entirely. 

2.  What  is  your  opinion  of  the  operation  and  adequacy  of  the  labor  law 
of  this  State  in  relation  to  the  prevention  of  accidents,  and  what,  if  any,  are 
your  suggestions  for  its  amendment  in  that  regard? 

3.  Is  the  court  and  jury  system  for  fixing  the  responsibility  for  industrial 
accidents  now  existing  in  the  State  satisfactory  in  its  operation?  If  you  answer 
no,  state  why. 

It  is  neither  adequate  nor  fair;  some  scale  of  compensation  with  flexible 
limitations  should  be  administratively  applied. 

4.  Are  you  in  favor  of  a  system  under  which  all  accidents  to  employees 
shall  be  compensated  for  without  regard  to  negligence,  but  under  which  the  com- 
pensation paid  shall  be  limited  in  amount?     Please  state  reasons  for  your  answer. 

I  am.  This  is  the  only  present  available  means  of  approximating  fairness. 
The  amounts  should  vary  within  the  limits  according  to  the  facts. 

5.  If  you  are  in  favor  of  such  a  plan  are  you  of  opinion  that  the  expense 
should  be  borne  by  the  employer  or  shared  by  employer,  employee  and  State? 

This  should  be  a  function  of  a  board  constituted  by  action  or  election  of 
the  workers  and  employers,  with  appeal  to  a  state  board. 

6.  What  is  your  experience  as  to  the  value  of  relief  associations  of  em- 
ployes ? 

Good  within  the  limits  but  inadequate. 

Curtis  T.  Johns, 
Toledo,  Ohio,  October,  1910. 
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November  11,  1910. 

Mr.  J  as.  Harringtfn  Boyd,  Chairman,  5^9  Nicholas  Building,  Toledo,  Ohio. 

Dear  Sir  :  —  I  received  a  circular  letter  from  you  dated  October  8,  1910, 
profounding  certain  questions  in  reference  to  the  constitutionality  of  certain 
.statutes,  in  case  they  should  be  enacted  by  the  Legislature  of  this  State. 

By  way  of  preface,  I  would  say  that  I  am  as  strongly  in  favor  of  any  legis- 
lation that  will  protect  the  laboring  man,  or  ameliorate  his  condition,  as  anybody 
can  be.  I  am  deeply  sensible  of  the  fact  that  he  is  usually  unable  to  protect  him- 
^;elf,  and  is  usually  compelled  to  work  where  there  is  more  or  less  danger,  and  his 
unprotected  condition  makes  it  obligatory  upon  him  to  work  in  situations  and 
-with  tools  that  are  more  or  less  dangerous  perhaps  than  they  should  be.  I  am 
also  much  impressed  with  the  breadth  of  the  power  of  the  Legislature  to  put  in 
active  operation  what  is  denominated  the  Police  Power  of  the  State,  and  which 
extends  to  the  protection  of  the  health,  safety,  morals,  comfort  and  protection  of 
property  of  every  citizen  of  the  State,  including  the  laboring  man,  and  T  know 
in  this  connection  that  the  courts,  wherever  they  can,  consider  that  the  Legislature 
is  the  final  judge,  and  the  best  judge,  of  the  classes  of  people  that  need  protection 
and  the  manner  in  which  it  shall  be  given ;  yet,  of  course,  we  all  understand  that 
there  are  limits  even  to  the  police  power. 

Your  first  question  relates  to  constitutional  objections  to  enactments  by  the 
Legislature  of  this  State,  of  "(1)  A  statute  providing  that  each  employer  in  the 
State  shall  be  directly  liable  to  compensate  each  employe  injured  in  his  employ- 
ment (without  regard  to  the  question  of  neglect  or  failure  of  duty  of  the  employer) 
where  the  injury  was  not  intentionally  caused  by  the  employe  himself,  but  also 
providing  that  the  compensation  so  paid  be  limited  in  amount?" 

I  will  say  that  I  am  of  opinion  that  such  law  would  not  be  constitutional 
ill  the  terms  in  which  you  express  it.  I  have  no  doubt  that  the  Legislature  — 
with  regard  to  employes  —  may  require  an  employer  to  use  all  possible  safeguards 
against  accidents,  and  make  the  omission  to  follow  such  law  conclusive  evidence 
of  liability,  and  that  the  Legislature  may  abolish  the  old  common  law  rule  which 
prevented  an  employe  from  recovering  where  the  negligence  was  that  of  a  fellow 
servant,  or  as  that  rule  has  been  adopted  in  this  State  —  a  fellow  workman  who 
is  not  in  authority  over  the  injured  party.  On  the  other  hand,  to  make  an  em- 
ployer liable,  who  is  without  fault  in  the  particular  case,  is  stretching  the  consti- 
tutionality of  the  law  to  its  utmost  limit.  The  law  you  speak  of  is  not  limited 
to  railroads  or  to  occupations  that  arc  especially  dangerous,  but  I  take  it  to  mean 
that  any  employe  of  any  employer  shall  have  the  benefit  of  such  law.  In  Alabama, 
Montana,  Wyoming  and  Utah  it  has  been  held  to  be  unconstitutional  to  create  a 
liability  in  tort  unless  some  fault  or  culpability  can  be  imputed  to  the  defendant; 
and  under  Sec.  639  of  Freund  on  Police  Power,  it  is  also  stated  that  in  six  states 
laws  haVc  been  declared  to  be  unconstitutional  which  imposed  an  absolute  liability 
with  reference  to  the  killing  or  injuring  of  cattle,  where  no  fault  could  be  imputed 
to  the  defendant. 

/  am  quite  aware  that  in  the  case  of  Raihvay  Co.  v.  Matthews,  in  the  165th 
U.  S.  Rep.,  page  /,  a  statute  of  the  State  of  Missouri  which  imposed  an  absolute 
liability  upon  railroad  companies  owning  and  operating  locomotive  engines  for 
damages  arising  from  fire  communicated  by  those  engines  to  adjoining  property, 
even  without  defendant's  fault,  was  held  to  be  valid.  This  was  a  case  that  went 
upon  the  theory  that  a  railroad  company  is  a  corporation,  with  power  of  eminent 
domain,  having  devoted  its  property  to  public  use,  and  operating  solely  by  the 
license  of  the  State,  and  doin^  a  business  that  is  inherently  dangerous,  may  be 
controlled,  and  an  absolute  liability  put  upon  it  in  such  cases,  because  it  cannot 
hQ  operated  without  daniicT,  and  that  even  without  neglect  on  its  part  fires  will 
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sometimes  occur,  and  that  in  such  cases  it  is  ahnost  absolutely  impossible  for  any 
one  who  suffers  loss,  to  trace  that  loss  to  its  source. 

Also,  in  Jones  v.  Brim,  165  U.  S.,  page  J80,  a  statute  of  the  State  of  Utah, 
which  provided  an  absolute  liability  for  damage  done  by  herds  of  animals  driven 
4ipon  public  highways,  was  valid.  It  may  be  said  of  this  case  that  it  would  be 
impossible  for  the  driver  of  a  herd  to  so  control  each  animal  as  to  prevent  dam- 
age, as  was  mentioned  in  the  statute,  to  the  highways.  It  is  not  a  right  that  the 
people  have,  as  a  matter  of  course,  to  drive  herds  of  cattle  in  the  public  high- 
ways, which  belong  to  the  State,  and  they  are  a  species  of  nuisance;  and  further- 
more, tlie  liability  imposed  by  both  of  the  statutes  mentioned  in  these  cases,  was 
ill  favor  of  persons  who  had  no  connection,  with  or  control  over  the  instrumentality 
<:ausing  the  damage.  In  saying  control  over,  1  mean  in  the  management  of  or 
participation  in  the  operation  of  the  thing  causing  the  damage. 

The  act  you  speak  of  would  go  a  step  beyond  any  of  these  laws,  and  when 
you  say  "where  the  injur>'  was  not  intentionally  caused  by  the  employe  himself" 
you  make  it  cover  a  case  where  not  only  the  defendant  was  free  from  fault,  and 
had  performed  every  possible  duty  that  the  law  enjoins  upon  him,  but  where  the 
plaintiff  himself  was  the  cause  of  his  own  damage,  nevertheless  he  should  be  paid 
for  it.  When  you  say  "intentionally  caused"  that  does  not  in  law  cover  a  case 
where  it  was  negligently  caused  by  the  employe  himself,  but  would  exclude  that 
from  being  a  defense,  and  furthermore,  such  a  law  as  mentioned  by  you  would 
not  be  confined  to  employments  that  were  inherently  very  dangerous,  but  would 
.apply  apparently  to  all  cases  between  an  employer  and  employe. 

It  never  seemed  to  me  that  the  reasons  given  for  an  exclusion  of  liability 
on  the  part  of  a  defendant  for  liability  for  damage  caused  by  the  negligence  of 
a  co-ejnploye,  to-wit:  —  that  if  it  existed  it  would  render  all  employes  careless, 
was  adequate.  I  do  not  believe  in  any  case  in  practical  life  that  an  employe  would 
be  less  careful  if  there  was  an  absolute  liability,  such  as  would  be  contemplated 
under  the  statute  you  speak  of,  than  in  any  other  case.  I  do  not  believe  that 
employes  care  to  be  hurt  or  injured  in  order  to  get  a  money  compensation.  But 
after  all,  it  is  difficult  to  contemplate  that  a  man  should  have  property  taken  to 
compensate  somebody,  not  only  when  the  person  whose  property  is  so  taken  has 
fulfilled  every  conceivable  duty^  but  even  when  the  party  compensated  has  been 
the  author  of  his  own  wrong.  It  certainly  has  not  been  countenanced  by  any 
theory  of  the  law  hitherto  that  I  know  of.  We  must  legislate  and  govern  people 
upon  the  idea  that  persons  who  are  of  sound  mind  and  capable  of  taking  care 
of  themselves  will  ^t  least  exercise  their  faculties  to  do  so,  and  when  we  cease 
to  proceed  upon  that  theory,  the  tendency  certainly  would  be  to  make  grown  men 
tike  irresponsible  children.  In  other  words,  the  healthy  theory  is  that  each  one 
in  a  political  society  should  take  care  of  himself,  so  far  as  he  is  able,  and  be 
protected  only  when  for  some  reason  or  other  he  is  not  competent  or  able  to  do 
that,  or  the  obstacles  in  the  way  are  very  great,  —  that  is  the  manly  theory  and 
the  one  that  makes  robust  people  and  robust  institutions. 

This  law  in  some  of  its  aspects  and  some  of  its  applications  would  be  mi- 
just  to  the  employe  himself,  if  it  limited  the  compensation  in  amount.  I  believe 
that  if  a  defendant  in  a  case  is  liable,  he  should  be  liable  for  all  the  damage  the 
plaintiff  suflfcrs.  Of  course,  in  the  Supreme  Court  decisions  ^hat  I  have  cited, 
the  only  questions  involved  were  whether  the  statutes  considered  were  obnoxious 
to  any  provision  of  the  Federal  Constitution.  Sometimes  State  courts  take  views 
different  from  those  of  the  Supreme  Court  of  the  United  States,  arising  out  of 
tbeir  own  peculiar  n;  tions  or  differences  in  their  constitutional  provisions,  so  that 
it  does  not  absolutely  follow  that  the  Supreme  Court  of  the  State  of  Ohio  would 
follow  the  analogies  of  the  United  States  Supreme  Court  decisions. 
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If,  however,  J  am  wrong,  and  sucli  a  statute  as  you  suggest  in  your  first  in- 
terrogatory would  be  valid,  I  think  the  further  provision  mentioned  in  your  second 
question  would  be  undoubtedly  within  the  power  of  the  Legislature;  and  I  also 
think  that  such  a  provision  as  suggested  in  your  third  interrogatory  would  be 
valid. 

In  other  words,  if  there  are  any  objectionable  features,  it  is  in  the  general 
provisions  of  such  a  law  fixing  the  liability. 

I  will  say  that  I  have  made  no  special  study  of  this  particular  matter,  nor 
any  special  examination  of  the  authorities,  but  only  write  this  from  views  that  I 
entertain  which  arose  out  of  constitutional  limitations  mentioned  in  such  cases 
as  have  come  under  my  notice. 

Yours  truly, 

C.  B.  Matthews. 

Cincinnati,  October  21,  1910. 

James  Harrington  Boyd,  Esq.,  Chairman,  Toledo,  Ohio. 

Dear  Sir:  In  compliance  with  your  circular  request  I  think  it  proper  for 
me  to  help  you  along  in  answering,  as  far  as  I  am  able,  the  questions  submitted. 

I  think  there  is  no  constitutional  objection  to  the  statute  as  suggested  under 
Subdivision  1.  This  is  in  harmony  with  the  policy  of  the  law  and  under  police 
powers  of  the  State. 

I  can  see  no  constitutional  objection  to  a  statute  authorizing  a  contract  as 
suggested  under  Subdivision  3  inclusive  of  the  explanatory  paragraph  following. 
Such  a  statute  clearly  sustains  the  right  of  contract  enjoyed  under  the  constitution 
by  individual  persons. 

As  to  the  statute  suggested  under  Subdivision  2,  I  would  say  that  if  the 
statute  was  to  exclude  all  common  law  or  other  statutory  rights  it  might  be  looked 
upon  as  depriving  an  employe  of  his  rights  arbitrarily  without  due  process  of  law. 
If,  however,  it  is  intended  to  confer  upon  the  employe  an  additional  right  of 
resorting  to  the  common  law  or  other  statutory  remedies  it  would  be  equally  un- 
constitutional in  so  far  as  it  would  be  tantamount  to  imposing  a  penalty  upon 
the  employer  whether  he  be  right  or  wrong.  If,  however,  it  is  intended  to  give 
the  employe  an  alternative  of  either  resorting  to  the  new  statute  or  to  the  com- 
mon law  and  other  statutory  rights  I  can  see  no  constitutional  objection.  Au- 
thorities that  might  aid  you  are.  Ives  vs.  the  South  Buffalo  Railway  Co.,  63  N. 
Y.  Law  Journal,  2371,  Chicago.  Rock  Island  Railway  vs.  Zernecke,  183  U.  S.  582. 

Respectfully  yours, 

J.  Shroder. 

Columbus,  Ohio,  November  17,  1910. 

Mn.  J.   II  \kwin-(;tox   Bovn,  f,2g  Nicholas  Bldg.,   Toledo,  Ohio. 

Dear  Sir  :  Your  circular  letter  of  October  8th,  addressed  to  attorneys  of 
Ohio,  and  requesting  their  opinion  concerning  the  advisability  and  constitutionality 
of  a  \Vr>rkmen's  Compensation  Act,  —  should  such  be  enacted  by  the  legislature 
of  the  State, —  came  duly  to  hand. 

I  have  Qiven  this  subject  considerable  thought  for  a  number  of  years,  and 
with  its  policy  I  am  in  most  hearty  accord.  The  reasons  in  favor  of  such  an  en- 
actment are  too  numerous  to  be  recited  in  this  letter,  and  probably  would  be  of 
no^  service  to  you  were  I  to  give  them. 

1  see  no  constitutional  impediment  in  the  way  of  such  legislation.  The  legis- 
latures of  several  states,  and  the  Congress  of  the  United  States  have  on  numerous 
occa^^ions  invaded  the  common   law   rule  of  negligence,  e.  g.,  by  eliminating  the 
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fellow  servant  rule,  the  assumed  risk  rule  and  by  inserting  the  rule  of  apportion* 
ing  negligence,  etc.,  etc.  Such  acts  are  clearly  constitutional.  If  then,  there  is 
no  constitutional  impediment  to  the  enactment  of  such  laws,  I  see  no  reason, 
and  I  do  not  think  there  is  any  reason,  why  an  act  providing  for  compensation 
to  a  workman  in  the  event  of  injury,  not  purposely  self-inflicted,  to  be  in  con- 
flict with  the  constitution.  Of  course,  if  prior  to  the  injury,  the  employer  and 
employe  should  contract  with  reference  to  responsibility  for  such  injuries,  the 
contract  would  supersede  the  statute.  In  other  words,  the  statute  would  be  ap- 
plicable in  the  event  there  was  no  other  agreement  between  employer  and  employe. 
I  do  not  think  the  legislature  could  declare  as  a  part  of  the  act,  that  the  em- 
ployer and  employe  should  have  no  right  to  contract  with  reference  to  respon- 
sibility for  such  injuries.  The  Supreme  Court  would  hold  such  limitation  upon^ 
the  power  to  contract,  an  infringement  upon  the  right  of  private  contract. 

Very  truly  yours, 

J.  M.  Sheets 

Cincinnati,  November  11,  1910. 
Hon.  J.  H.  Boyd,  32Q  Nicholas  BIdg.,  Toledo,  O. 

Responding  to  Your  Circular  Letter  of  October  8th  in  Re  Employers' 
Liability  and  Workmen's  Compensation  Laws. 

Dear  Sir  :  I  earnestly  hope  that  experienced  lawyers  may  freely  respond  to> 
your  inquiries.  Law^yers  get  both  sides  of  every  case  that  goes  into  court,  and 
from  their  training  and  experience  they  are  better  able  to  balance  and  adjust 
the  conditions  than  either  employers  or  employes. 

The  employers'  liability  law  passed  in  the  early  part  of  this  year  practically 
wipes  oflF  the  slate  the  fellow  servant,  assumed  risk,  and  contributory  negligence 
doctrines  which  have  heretofore  prevailed  in  our  State;  has  made  the  employers' 
liability  probably  more  than  100  per  cent  above  what  it  was  last  year  or  what 
it  is  in  States  where  those  defenses  are  allowed.  Unless  something  is  done  to 
counteract  the  affect  of  last  year's  law,  the  increased  cost  of  injuries  to  employes 
is  quite  certain  to  injure  our  manufacturers,  and  in  some  cases  liable  to  cripple 
our  industries. 

But  coming  to  your  inquiry  — 

"Are  there  constitutional  objections  to  the  enactment  by  the  Legislature  of 
this  State  of  any  of  the  following  statutes: 

(1)  A  statute  providing  that  each  employer  in  the  State  shall  be  directly 
liable  to  compensate  each  employe  injured  in  his  employment  (without  regard 
to  the  question  of  neglect  or  failure  of  duty  of  the  employer)  where  the  injury 
was  not  intentioiially  caused  by  the  employe  himself,  but  also  providing  that  the 
compensation  so  paid  be  limited  in  amount?" 

The  above  proposition  I  think  may  read  thus:  — 

"If  an  employe  is  injured  in  his  employment,  the  employer  shall  com- 
pensate the  employe  in  «  specified  amount,  without  regard  to  any  neglect  or 
failure  of  duty,  either  on  the  part  of  the  employer  or  on  the  part  of  the  em- 
ploye." 

The  employer  may  be  free  from  negligence  or  breach  of  duty  while  the  em- 
ploye may  be  guilty,  but  the  employer  shall  nevertheless  be  directly  liable. 

1  am  of  opinion  that  if  such  an  act  was  passed  by  the  Legislature,  it  would 
be  unconstitutional,  and  in  violation  of  Sees.  1  and  19  of  the  Bill  of  Rights,  as 
well  as  being  in  violation  of  the  14th  amendment  to  the  Federal  Constitution. 

There  would  not  appear  in  such  a  bald  proposition,  either  equity,  justice,  or 
decent  regard  for  vested  rights. 

Apply  the  proposition  to  office,  store,  domestic,   farm,  or  clerical    services, 
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all  of  which  would  appear  to  be  covered  by  it;  thus  the  inquiry  would  appear  to 
relate  to  employers  generally,  and  not  to  classified  industrial  occupations. 

I  know  of  no  constitutional  objection  in  Ohio  or  under  the  Federal  Con- 
stitution to  reasonable  classification  for-  legislative  purposes,  and  in  my  opinion 
to  work  out  a  constitutional  law  for  workingmen's  compensation,  classification 
will  have  to  be  resorted  to;  but  with  proper  classification,  in  connection  with  the 
reserved  rights,  or  so-called  "police  powers"  of  the  State,  a  valid  act  can  be 
formulated  to  take  the  place  of  the  common  law  rules  which  have  admittedly 
become  unsuitable  to  modern  conditions  in  the  industries  of  the  country. 

At  the  bar  meeting  at  Cedar  Point  this  year  I  cead  a  short  paper  expressing 
my  personal  views  on  the  subject,  particularly  in  reference  to  the  New  York 
law  which  had  been  passed. 

The  Ohio  Law  Bulletin,  issue  of  July  18th,  Vol.  55,  p.  242,  published  my 
views  as  expressed  at  the  bar  meeting.  Since  that  time,  however,  I  have  been 
informed  that  the  provisions  of  the  New  York  non-compulsory  act,  are  thought 
to  be  too  involved  and  cumbersome  for  practical  use,  and  needs  adjustment  and 
modifications. 

I  do  not  believe  there  can  be  any  constitutional  objection  to  a  classification 
of  inherently  dangerous  occupations,  and  in  those  occupations  or  employments, 
a  fixed  compensation  for  injuries  arising  therein,  without  regard  to  the  employer's 
negligence  or  breach  of  duty. 

The  State  has  the  power  to  provide  regulations  to  promote  the  health,  peace, 
morals,  education  and  good  order  of  the  people.  It  has  the  power  to  legislate 
so  as  to  increase  the  industries  of  the  State,  to  develop  and  add  to  the  wealth 
and   prosperity  of   the   people. 

It  has  the  power  to  make  regulations  between  employer  and  employe  as 
new  conditions  may  arise,  and  if  inherently  dangerous  occupations  exist  involving 
the  life  and  limb,  health,  or  morals  of  employes,  there  can  be  no  question  in  my 
judgment,  of  the  power  of  the  State,  under  what  is  spoken  of  as  "police  power", 
to  regulate  those  matters  wholly  independent  of  common  law  rules  or  regulations 
heretofore  existing. 

The  difficulty  and  delicacy  of  your  job  will  arise  with  reference  to  occu- 
pations, not  iriherently  dangerous,  but  even  in  regard  to  such  occupations,  I  am 
of  the  opinion  that  the  common  law  rules  and  remedies  may  be  waived  by 
contract  with  employes. 

It  seems  to  me  that  the  question  therein  involved  is  analagous  to  the  law 
under  which  express  companies  limit  their  liability  in  anticipation  of  their  negli- 
gence, and  telegraph  companies  limit  their  liability  in  anticipation  of  negligent 
acts,  and  that  employes  on  entering  their  employment  may  by  agreement  with 
their  employer,  agree  upon  a  scale  of  liquidated  damages  for  any  injuries  that 
may  arise  in  the  course  of  their  employment. 

Outside  of  classified  employments,  I  think  that  the  common  law  rules  of 
fellow  servant,  assumed  risk  and  contributory  negligence,  should  be  restored  to 
our  statutes  Those  rules  were,  and  now  are,  ju^  and  equitable  niles  where 
modern    conditions   have   not   made   them    inapplicable. 

While  I  have  looked  up  in  a  rather  hasty  manner,  some  of  the  decisions 
bearing  on  these  constitutional  questions,  yet  I  am  confident  it  is  not  necessary 
to  refer  you  to  those  cases. 

Your  Commission  has  a  delicate  and  difficult  job  on  hand,  but  one  of  the 
greatest  importance  to  the  interest  of  this  State,  and  with  the  assistance  which 
you  may  get  from  the  reports  of  the  commissions  appointed  in  other  states.  I 
have  no  doubt  you  will  render  very  valuable  services  to  our  State,  and  I  wish 
you  every  success   in  your  undertaking.  Very  truly  yours, 

C.    D.    ROBEKTSON. 


EMPLOYERS^  LIABILITY  COMMISSION.  29 1 


EMPLOYERS'  LIABILITY  LAWS. 

General  Discussion — "What  Legislation  is  Needed  in  Ohio  with  Reference  to  the 
Liability  of  Employers  for  Personal  Injuries  and  Compensation  to  Injured 
Employes/' — Address  by  C.  D.  Robertson. 

Advised  that  we  may  "make  a  talk"  of  ten  minutes  on  a  subject  which  any 
robust  lawyer  would  want  to  speak  ten  hours,  we  found  it  necessary  to  provide 
side  trackage  and  terminal  facilities,  by  way  of  notes,  expressing  our  personal 
views  on  the  subject,  which  we  hope  shall  keep  us  to  regulation  time. 

:\.  few  weeks  ago  our  legislature  enacted  an  employers'  liability  law,  and 
immediately  after  the  adjournment  of  the  legislature  our  governer  has  appointed 
a  commission  to  formulate  another  law  on  the  same  subject,  to  be  presented  to 
the  next  legislature. 

Obviously  something  is  recognized  as  wrong  with  our  existing  law  relating 
to  employers'  liability  and  the  compensation  of  injured  employes. 

No  other  class  of  citizens  are  equally  well  qualified  to  discuss  the  subject 
intelligently,  as  are  the  lawyers;  no  other  class  had  the  opportunity  of  discussing 
it  from  both  sides — from  the  side  of  the  employer  and  the  side  of  the  employe, 
in  every  instance  where  the  law  as  a  law,  is  drawn  in  question. 

Up  to  the  present  time  the  law  regulating  "emplo3'ers'  liability  and  coiiT^en- 
sation  to  injured  employes"  which  has  prevailed  with  substantial  uniformity  in 
all  the  states,  is  what  we  designate  "the  common  law,"  the  liability  of  tie  em- 
ployer being  founded  exclusirely  upon  the  fault  or  negligence  of  the  employer. 

As  a  foundation  for  what  I  may  say,  (jn  the  subject,  I  may  briefly  state  the 
rules  governing  that  liability,  namely,  th.it  the  employer  is  simply  required  to 
exercise  ordinary  care : 

(1)  In   furnishing  his  employes  a  reasonably  safe  place  to  w^ork. 

(2)  Reasonably  safe  instrumentalities  with  which  to  work. 

(3)  To  provide  reasonable  rules  and  regulations,  and, 

(4)  To  exercise  reasonable  care  in  tie  selection  of  his  employes. 

If  the  employer  fails  in  either  of  these  particulars  he  is  said  to  be  liable 
to  injured  employes  for  injuries  caused  by  such  failure  except  that  ho  may  be 
relieved  from  such  liability  under  certain  so-called  judge-made  rules,  viz: 

(1)  The  fellow  servant  rule. 

(2)  The  assumption  of  risk  rule,  and, 

(3)  The  contributory  negligence  rule. 

These  common-law  rules  were  formulated  and  came  into  existence  under 
very  different  industrial  conditions  from  those  now  prevailing,  before  the  modern 
introduction  of  machinery  so  largely  supplanting  hand  labor;  before  the  modern 
complexity  of  instrumentalities,  and  specializing  of  manufacturing  and  specializing 
of  duties  of  employes,  which  have  so  completely  changed  the  conditions  as  to 
make  the  old  rules  inapplicable  to  tl:e  modern  condition  (^f  industry.  This  fact 
appears  to  be  universally  recognized,  and  the  diflicult  and  troublesome  question  is 
how  to  change  the  law,  in  such  manner  as  not  unduly  to  disturb  and  injure  the 
industries  of  the  country. 

It  is  safe  to  say  that  the  practical  working  of  the  Cf)mmon-law  rules  is  not 
satisfactory  to  either  employer  or  employe,  and  to  those  who  have  given  study 
to  the  subject  they  appear  to  be  inadequate  and  incompatible  with  modern  indus- 
trial conditions. 

It  appears  as  the  consensus  of  opinion  that  fault  or  negligence  alone,  is  not 
the  true,  or  logical  ground  on  which  the  employer's  liability  should  rest.  That 
in  many,  if  not  in  all,  lines  of  employment  there  is  an  element  of  inherent  danger 
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which   in   measuring  employes*   injuries,   is  quite  as  important  as  the  element  of 
negligence. 

The  dissatisfaction  with  the  present  condition  of  our  law,  on  the  part  of  the 
employer  is  (1)  that  its  practical  working  is  indefinTte,  uncertain,  irregular,  and 
at  times,  the  clear  injustice  of  jury  verdicts.  (2)  That  in  the  compensation 
of  employes,  the  system  involves  an  enormous  waste,  only  about  thirty  per  cent 
of  what  the  employer  pays,  reaches  the  injured  person  or  his  family. 

On  the  part  of  the  employe  the  dissatisfaction  arises  (1)  in  that  only  about 
twelve  per  cent  of  industrial  accidents  fall  under  the  purview  of  the  present  lia- 
bility laws  and  about  eighty-eight  per  cent  ha\x  no  right  of  compensation  what- 
ever; (2)  because  of  the  waste  in  the  compensation  cases,  only  about  thirty  per 
cent  of  the  supposed  economical  value  of  the  injury  reaching  the  injured. 

Thus,  while  employer  and  employe  are  about  equally  dissatisfied  with  present 
conditions,  from  a  social  and  economic  view-point,  we  see  the  fingerless,  handless, 
armless,  legless,  sightless,  with  impaired  earning  capacity,  or  total  disability,  in 
vast  numbers  become  to  a  greater  or  less  extent,  public  burdens. 

We  see  in  reference  to  the  cases  seeking  compensation  for  injuries  which 
go  into  tlie  courts,  a  hostility  and  antagonism  engendered  between  employer  and 
employe ;  we  realize  the  enormous  economical  waste — we  are  told  that  in  our 
larger  cities  four-fifths  of  the  time  of  our  courts  is  occupied,  with  all  their  cost 
and  expense,  in  personal  injury  cases,  engendering  friction  and  hard  feelings  be- 
tween employer  and  employe  and  in  these  contests  the  moral  degradation  of  false 
testimony  and  perjury  progressing  with  equal  depravity  on  both  sides.  We  sec 
the  waste  of  the  time  of  witnesses  and  jurors,  and  we  say  to  ourselves,  this  sys- 
tem of  law  cannot  be  the  perfection  of  human  reason.  Hence,  we  have  had  com- 
missions appointed  in  many  states  to  investigate  the  subject,  to  gather  statistics, 
to  visit  foreign  countries  and  ascertain  their  industrial  conditions  and  laws,  all 
with  a  view  to  changing  our  laws  to  conform  to  modern  social,  economic,  and 
industrial  conditions. 

In  our  dual  form  of  government,  with  over  forty  independent  law-making 
legislatures,  with  the  conflicting  industrial  interests,  the  problem  of  the  remedy 
and  how  to  apply  it,  is  one  of  the  most  perplexing  which  economists  and  leg- 
islators in  this  and  other  countries  have  to  deal  with;  owing  to  the  nature  of  our 
government  and  the  difiiculty  in  obtaining  uniformity,  among  the  states,  it  is 
probably  true  that  we  are  behind  all  other  civilized  countries  in  recognizing  and 
meeting  with  appropriate  legislation,  these  industrial  changes  and  their  necessities. 

It  is  obvious  that,  if  in  one  state  the  employer's  duties  are  made  more 
stringent  and  exacting  and  his  defenses  or  grounds  of  exemption  from  liability 
are  reduced  or  taken  away,  while  another  state  allows  the  old  rules  of  liability 
and  defenses  to  stand,  the  employer  in  the  latter  state  will  have  a  very  decided 
manufacturer's  advantage,  and  in  industries  where  competition  is  active  and  profit 
margins  close,  -the  advantage  may  be  sufficient  to  affect  materially  the  industries 
of  the  state. 

It  follows  as  certain  as  the  law  of  gravitation,  that  industries  will  seek  the 
state  where  the  laws  are  the  least  exacting,  where  the  employers*  liabilities  are 
the  least  (merous  and  capital  the  safest. 

It  is  in  this  respect  that  the  recent  employers'  liability  law  enacted  in  Ohio 
appears  to  be  ill  advised  and  unfortunate;  in  tinkering  with  the  old  law,  increas- 
ing the  employer's  burdens  without  providing  a  more  rational  method  for  com- 
pensating injured  employes.  Possibly  the  legislature  though  they  were  but  squeezing 
the  indemnity  companies,  but  those  companies  were  quite  indifferent  to  the  in- 
crease of  the  employer's  liability. 

They  simply  increase  rates  to  correspond.  The  manufacturers  have  to  stand 
it,  whether  directly  or  indirectly,  through  the  insurance  companies. 


employers'  liability  commission.  293 

If  is  estimated  by  indemnity  companies  that  this  year's  changes  in  the  em- 
ployers* liability  law  will  increase  the  cost  of  injuries  about  one  hundred  per 
cent. 

Such  being  the  present  condition  of  the  liability  law,  giving  rise  to  a  pos- 
sible—nay probable — serious  injury  to  our  manufacturing  industries,  what  legis- 
lation is  necessary  to  change  the  condition? 

In  Germany,  Great  Britain  and  other  European  countries,  where  a  single 
legislature  enacts  laws  for  the  whole  country,  the  problem  has  been  considered 
and  laws  enacted  which  for  the  present,  at  least,  has  reconciled  the  conflicting 
interests  with  a  reasonable  degree  of  satisfaction  to  all.  The  German  scheme 
of  compulsory  insurance  against  sickness,  accidents  and  old  age,  the  cost  being 
paid  part  by  the  employer,  part  by  the  employes,  and  part  by  the  government, 
with  a  compensation  schedule  for  injuries,  is  not  considered  wholly  suitable  to 
our  form  of  government,  especially  the  compulsory  insurance  feature 

The  British  scheme  it  is  thought  more  nearly  approaches  our  necessities  and 
conditions,  and  with  modifications  could  be  adopted  in  part  at  least. 

In  Great  Britain  they- have  retained  the  old  common-law  rules  for  certain 
classes;  they  have  for  other  classes  enacted  an  employers*  liability  law  with  a 
compensation  of  damages  for  injurics^he  compensation  being  about  one-half 
wages  during  disability  and  in  case  of  death  the  wages  continued  to  widow  and 
minor  children,  while  the  government  provides  an  old  age  pension. 

In  New  York  the  legislature  created  a  select  commission  of  fourteen — three 
senators,  five  representatives  and  six  appointees  by  the  governor,  to  investigate 
the  subject  and  recommend  appropriate  laws  to  meet  the  just  recognition  of  all 
interested  parties. 

It  is  doubtful  if  any  other  state  has  the  material  to  create  a  commission  of 
equal  experience  and  special  adaptability  to  the  work. 

The  commission  represented  all  jsides  and  phases  of  the  questions  involved 
and  their  investigation  was  most  exhaustive.  They  called  upon  all  accident  in- 
surance companies  for  their  data  and  experience.  They  called  for  the  experience, 
data  and  advice  of  all  the  leading  employers  of  labor  in  the  state.  They  called  upon 
all  labor  organizations  for  their  statistics  and  suggestions.  They  called  for  the 
advice,  suggestions  and  experience  of  all  the  courts,  state  and  national.  They 
took  up  the  prevailing  laws,  experience,  and  data,  obtained  from  all  European 
countries.  They  called  to  their  aid  the  leading  experienced  lawyers  of  the  state, 
and  from  such  resources  formulated  and  presented  to  the  legislature  bills  which 
the  legislature  has  enacted  to  take  effect  on  September  1 ;  which  in  all  probability 
is  the  nearest  and  best  approach  to  a  just  and  equitable  disposition  of  the  subject 
which  under  our  system  of  government  is  at  present  attainable. 

In  those  employments  they  have  provided  a  scale  of  compensation  for  in- 
juries suffered,  arising  from  the  risk  or  danger  of  the  employment  or  the  nature 
thereof;  or  from  the  negligence  of  the  employer  or  any  of  his  employes,  made 
compulsory  on  the  employer  unless  the  employe  chooses  to  pursue  his  conmion- 
law  remedy  against  his  employer,  where  he  would  be  confined  to  his  employer's 
negligence,  and  subject  to  the  defenses  of  fellow  servant,  assumed  risk  and  con- 
tributory negligence. 

In  such  employment,  for  injuries  disabling  two  weeks  or  more,  the  injured 
received  one-half  weekly  wages  during  disability  not  exceeding  $10  per  week  or 
13,000  in  all,  and  in  case  of  death  twelve  hundred  times  his  daily  earnings  not 
exceeding"  $3,000,  paid  weekly  to  his  widow  and  minor  children.  Accepting 
the  benefits  under  this  law  bars  the  right  of  action  under  any  other. 

Supplementing  this  compulsory  law  in  reference  to  inherently  dangerous  em- 
ployments, the  employers'  liability  law  is  amended  providing  for  a  consent  agree- 
ment betiveen   employers  and  employes   as   to   c«.mpensation    for    injuries    in    em- 
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ployments  other  than  those  recognized  as  inherently  dangerous — Whereby  under 
such  compensation,  the  common-law  defenses,  of  the  fellow  servants,  assumed 
risk  and  contributory  negligence  rules  are  substantially  eliminated.  Such  con- 
sent agreen:ents  are  to  be  executed  in  writing,  acknowledged  and  recorded.  The 
compensation  under  this  law  is  practically  the  same  as  under  the  compulsory  law, 
and  while  in  force,  and  unrevoked,  bars  the  right  of  action  under  any  other  law. 

Thus  it  will  be  noticed  that  where  the  employer's  common-law  liability  is 
increased  or  the  employer's  defenses  arc  removed,  it  is  accompanied  with  a  defi- 
nite and  limited  compensation  to  be  paid  in  weekly  installments.  The  employer's 
liability  and  capital  is  not  left  to  the  arbitrary  and  uncertain  action  of  juries. 

The  lump  sum  compensation  is  discouraged  in  favor  of  the  weekly  payment 
plan,  which  experience  shows  to  be  more  beneficial  to  the  injured. 

It  is  considered  that  under  the  operation  of  these  New  York  laws  the  em- 
ployes will  receive  three  or  four  times  as  much  as  they  have  heretofore  received 
for  injuries,  while  the  employer's  cost  will  be  but  little  if  any  increased. 

What  the  employer  pays  will  go  directly  to  the  injuredi  There  will  be  no 
delays,  no  hard  feelings  engendered,  no  contingent  fees  to  absorb  half  of  the 
compensation. 

It  may  work  a  hardship  on  certain  lawyers,  but  they  will  get  into  better 
employment,  it  will  allow  our  courts  more  time  to  consider  their  decisions  and 
get  away  from  the  necessity  of  affirming  without  report,  so  enjoyable  to  attor- 
neys for  plaintiffs  in  error. 

What  should  be  done  in  Ohio,  in  my  opinion,  would  be  to  repeal  the  employ- 
ers' liability  law  passed  this  year,  and  adopt  the  New  York  law  entire,  without 
material  change.  If  Massachusetts,  New  York,  Pennsylvania,  and  Ohio  would 
adf'jt  a  uniform  law,  it  would  soon  be  followed  in  other  states,  and  to  that  ex- 
tent advance  the  uniformity  of  our  laws,  so  much  desired  and  so  much  needed. 

Then  the  law  should  not  be  substantially  changed  or  modified  without  the 
concurrent  action  of  the  states  adopting  it. 

Cleveland,  O.,  October  17,  1910. 

James  Harrington  Boyd,  Chairman,  529  Nicholas  Bldg.,  Toledo,  Ohio. 

My  Dear  Sir: — I  received  your  communication  as  Chairman  of  the  Em- 
ployers' Liability  Commission,  and  will  not  attempt  at  this  writing  to  answer  the 
questions  propounded  in  said  communication,  but  will  give  you  a  little  idea  pri- 
marily of  the  situation  from  my  standpoint. 

•^  First:  The  writer  is  in  an  official  position  with  the  Brotherhood  of  Rail- 
road Trainmen  and  in  said  capacity  will,  at  a  later  date,  have  to  express  himself 
much  more  fully  than  he  is  able  to  express  at  this  writing  regarding  the  subject 
matter. 

The  success  or  failure  of  a  workmen's  compensation  act,  so  called,  will 
(icjfend  to  a  great  extent  up(ni  the  practicability  of  the  act  itself  in  this,  to-wit: 
Tl.e  amount  of  compensation  to  be  paid,  the  certainty  of  the  same,  the  time 
of  payment  of  the  same  and  the  freedom  on  the  part  of  the  great  army  of  em- 
ployes to  accept  or  reject  such  legislation  with  their  right  reserved  to  choose 
statutory  or  common   law   courses    for  compensation. 

The  statements  in  the  above  paragraph  may  seem  radical  at  first  reading, 
hut  if  a  compensation  act  is  one  of  the  right  character  it  will  be  resorted  to  by 
ninety  or  ninety-five  per  cent  of  the  vast  army  of  employes  rather  than  to  take 
a  chance  on  common  law  or  statute  rights  and  the  problem  would  then  be  self- 
solving;,  but  if  a  compensation  act  is  passed,  compulsory  in  its  nature,  limited  to 
a  small  amount  as  to  daina.uos,  it  cannot  he  a  success  under  our  form  or  forms 
of  government  and  habits  of  life. 
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Before  substituting  a  workmen's  compensation  act  for  the  laws  already  upon 
the  statute  books  of  the-  several  states  and  particularly  this  state,  the  proposed 
legislation,  to-wit:  Compensation  Act,  should  run  the  gauntlet  of  the  judiciary 
to  first  ascertain  whether  or  not  the  particular  act  is  constitutional;  as  other- 
wise, we  would  have  a  speculative  compensation  act  and  no  protection  other 
than  common  law  protection  for  employes  until  further  legislation  could  be 
passed,  after  the  judiciary  had  declared  null  and  void  the  compensation  act. 

The  industry  should  pay  all  the  compensation  unless  the  State  might  be 
made  to  pay  for  the  administering  of  commissions,  etc.,  then  the  individual  em- 
ployer would  not  have  to  suffer,  particularly,  from  a  financial  standpoint,  as  a 
result  of  such  drastic  law,  but  on  the  other  hand,  the  individual  managers 
should  be  compelled  by  law  to  exercise  the  highest  degree  of  care  in  the  con- 
duct of  the  industry,  otherwise,  they  would  be  so  careless  in  many  respects  that 
there  would  be  a  useless  sacrifice  of  life  and  limb,  because  of  the  fact  that  it 
would  make  no  particular  difference  to  them,  individually,  whether  the  employes 
were  safe  or  other wise^  provided  they  were  allowed  to  charge  enough  for  the 
commodity  produced  or  rates  for  the  conduct  of  the  business  so  as  to  pay  all 
the  expenses  over  and  above  a  fair  profit. 

The  writer  has  given  a  great  deal  of  time  to  the  subject  of  employer's 
liability,  and  also  to  the  administering,  negotiating  and  fighting  on  the  law  of 
the  killed  and  wounded,  and  is  deeply  interested  in  this  whole  subject  matter. 

You  will  hear  from  me  much  more  fully  when  the  Commission  sits  in  this 
city. 

Yours  very  truly, 

C.    W.    DiLLE. 


Cincinnati,  O.,  November  17,  1910. 

Hon.  J.  Harrington  Boyd,  529  Nicholas  Bldg,,  Toledo,  Ohio. 

Dear  Sir: — In  reference  to  the  questions  submitted  to  me  for  my  opinion, 
I  beg  leave  to  answer  as  follows: 

In  reference  to  question  1,  the  legislature  can,  in  my  opinion,  modify  the 
common  law,  by  statutory  enactment,  without  overstepping  its  rights.  Accord- 
^ght  there  is  not,  "in  my  opinion,  any  constitutional  objection  to  the  enactment 
of  such  a  statute  as  mentioned  in  question  1. 

In  reference  to  question  2,  my  opinion  is  that  the  legislature  would  have 
the  right  to  enact  such  a  statute. 

In  reference  to  question  3,  my  opinion  is  that  there  is  a  constitutional  ob- 
jection to  the  enactment  by  the  legislature  of  such  a  statute. 

TheS«  opinions  are  given  after  careful  consideration  of  the  questions  sub- 
mitted, and  whilst  they  may  not  be  absolutely  correct,  they  are  the  result  of  mu(ii 
time  and  study  given  to  the  subjects. 

Very  sincerely  yours. 

James  J.  Smiley. 

Portsmouth,  Ohio,  October  13,  1910. 

Mi.  J.  Harrington  Boyd,  Toledo,  Ohio, 

Dear  Sir:  —  Your  circular  letter  of  the  8th  inst.  is  before  me. 

I  think  that  all  workmen  who  are  mjured  or  killed  in  industrial  employment, 
should  have  compensation  for  their  injuries  and  their  families  for  their  death, 
if  the  injury  was  not  caused  by  the  employe  himself  by  his  wanton  recklessness. 
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This  compensation  should  be  paid  either  by  the  employer  or  the  State,  or  m 
part  by  each. 

Second :  The  present  statutory  rights  should  not  be  abrogated,  but  parties 
should  be  allowed  to  have  the  present  remedies  or  take  under  the  Workman's 
Compensation  Act  to  be  enacted. 

Third :  1  do  not  think  that  the  employers  and  the  employes  ought  to  be  per- 
mitted to  contract  in  regard  to  responsibility  for  injuries  or  death  before  the 
cause  of  action  should  arise  as  the  parties  are  not  upon  equal  terms  in  making 
the  contract.  If  the  making  of  the  employer  liable  should  be  found  unconstitutional 
which  1  think  will  not  be  done,  then  the  State  should  pay  the  compensation. 

I  regret  th^t  I  do  not  have  a  British  Workman's  Compensation  Act  before 
me  in  answering  this  letter,  or  the  recent  New  York  Act,  both  of  which  I  should 
like  to  consult,  but  1  think  that  the  present  plan  of  making  the  loss  of  the  party 
injured  or  killed  fall  upon  him  or  his  family  is  a  relic  of  barbarism  about  equa^ 
to  the  defunct  institution  of  African  slavery.  I  also  think  that  the  doctrines  of 
assumed  risk,  contributory  negligence  and  fellow  servant  are  worked  to  the  dis- 
advantage of  employes  and  ought  to  be  abolished  by  legislation,  in  no  case  would 
I  be  willing  that  a  man  should  halve  compensation  where  his  injury  is  solely  due 
to  his  own  foolhardiness  or  recklessness. 

These  are  the  best  suggestions  that  I  can  make  offhand,  on  receipt  of  your 
letter  and  without  further  investigation  or  thought. 

Yours  respectfully, 

N.  W.  Ev.\NS. 


M.\RiETTA,  Ohio,  October  14,  1910. 

Mr.  J.  Harrington  Boyd,  $2^  Nicholas  Buildingj  Toledo,  Ohio. 

Dear  Sir:  —  In  reply  to  your  circular  letter  to  the  attorneys  of  Ohio  under 
date  of  October  8th,  the  matter  of  employers'  liability  legislation  and  the  consti- 
tutionality of  such  legislation,  are  matters  in  which  I  have  a  great  deal  of  in- 
terest, but  which  I  regret  to  say  up  to  this  date  I  have  given  very  little  study, 
none  worthy  of  the  name.  I  am  interested  in  these  questions,  not  only  as  an 
attorney,  but  also  on  account  of  being,  so  far  as  this  community  is  concerned,  a 
pretty  active  employer  of  labor,  as  a  stockholder  in  several  large  plants.  In 
view  of  the  fact,  that  I  have  not  given  the  matter  anything  approaching  the  study 
that  it  deserves  and  being  exceedingly  busy,  fully  realize  that  many  others  have 
already  done  the  work  which  I  will  have  to  do  to  prepare  myself  to  give  an 
opinion  in  regard  to  any  of  these  questions,  either  from  a  practical  or  legal  stand- 
point, and  that  I  can  get  the  benefit  of  their  work  by  hearing  what  they  have  to 
say,  I  will  make  no  attempt  to  write  you  prior  to  November  24th,  1910,  as  to  the 
constitutionality  of  the  questions  suggested,  but  will  make  every  effort  to  attend 
your  hearing  commencing  at  Cleveland  on  October  31st,  and  hear  what  the  per- 
sons attending  such  meeting  have  to  say.  If  at  such  meeting  ideas  occur  to  me, 
I  shall  be  very  glad  to  state  them ;  and,  in  any  event,  as  the  result  of  the  in- 
formation I  then  receive,  1  shall  give  the  matter  some  special  attention,  and 
should  I  come  to  any  conclusions  later  I  shall  ask  the  privilege  of  then  writing 
you  my  views,  though  they  might  not  be  formulated  prior  to  November  24th.  I 
shall  try  to  keep  the  dates  of  your  hearing  absolutely  vacant  on  my  calendar  to 
so  attend  your  full  hearing  at  Cleveland. 

In  the  meantime,  you  have  doubtless  already  examined  decisions  of  the 
various  courts  of  the  various  states  in  regard  to  constitutional  questions  involved 
•in  your  letter  of  October  l^lh  and  it  would  seem  idle   for  me  to  go  through  the 
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digests  for  such  citations.  If  you  will  therefore  kindly  send  them  to  nw:,  I  will 
take  the  benefit  of  the  work  that  has  been  done,  to  the  extent  of  looking  through 
some  of  these  cases  at  least  before  attending  the  Cleveland  meeting. 

I  have,  as  one  of  the  attorneys  for  the  Aetna  Life  Insurance  Company,  a 
pamphlet  issued  by  it  containing  the  New  York  Employers'  Liability  and  Com- 
pensation Laws,  together  with  a  discussion  of  .such  laws  by  Mr.  Scofield  Rowe. 
If  this  pamphlet  has  not  already  been  put  in  your  hands,  as  I  assume  that  it  has, 
you  will  of  course  be  glad  to  get  it  and  can  do  so  by  writing  to  the  Aetna  Life 
Insurance  Company,  Hartford,  Conn. 

I  might  add  that  while  I  represent  practically  all  the  CQrporations  in  my 
county  which  injure  people,  both  public  service  corporations  and  manufacturing 
corporations,  my  general  trend  of  opfnion  has  been  towards  the  French  system, 
which  I  have  some  knowledge  of  through  a  French  lawyer  engaged  in  representing 
a  French  corporation  operating  for  oil  in  this  State  and  West  Virginia,  and  that 
my  sympathies  have  always  been  very  strong  with  employes  who  were  injured, 
though  I  fully  realize  their  unaccountable  tendency  to  be  careless  and  take  very 
long  chances,  even  to  the  extent  of  refusing  to  use,  and  actually  putting  out  of 
service  safety  devices  intended  to  protect  them,  and  my  relations  with  the  labor 
unions  of  this"  vicinity  has  always  been  extremely  free,  so  I  believe  my  attitude 
of  mind  is  open  and  fair  to  both  sides,  and  I  know  that  I  should  be  very  glad 
to  give  such  study  to  these  questions  as  I  shall  be  able. 

Very  truly  yours, 

A.    D.    FOLLETT. 

Cambridge^  Ohio,  October  20,  1910. 

Hon.  Jas.  H.  Boyd.  Chmn.,  $29  Nicholas  Bldg.,  Toledo,  Ohio. 

Dear  Sir  :  —  Replying  to  your  circular  inquiry  of  recent  date  I  can,  at  this 
time,  offer  no  more  than  the  following:  at 

1st  Question:  Recognizing  two  classes  of  service,  one  of  which  includes 
all  employments  which  are  inherently  and  necessarily  hazardous,  and  the  other 
of  which  includes  all  other  forms  of  employment,  legislation  of  this  sort  as  to 
the  first  class  should  be  upheld  upon  that  ground.  Legislation  of  that  sort  as 
to  the  second  class  probably  could  not  be  upheld  in  the  absence  of  constitutional 
sanction,  by  amending  the  present  instrument. 

2nd  Question:  If  the  proposed  legislation  be  not  made  exclusive  how  can 
the  constitutional  question  arise.  Is  it  meant  that  the  second  question  refers 
to  legislation  which  is  mandatory  upon  both  master  and  servant,  and  that  the 
first  refers  to  such  as  shall  be  mandatory  upon  the  employer  only?  My  answer 
to  the  first  question  proceeds  upon  the  theory  that  the  proposed  legislation 
shall  be  reciprocal  and  mandatory  upon  both,  so  that,  while  the  master  be  held 
always  liable  as  suggested  the  servant,  reciprocally,  must  be  content  with  that 
form  of  remedy. 

3d  Question :  I  doubt  the  expediency  or  necessity  of  such  a  statute  if  we 
have  the  legislation  which  the  preceding  questions  suggest;  and  my  judgment  is 
against  trying  what  the  third  question  proposes  unless  it  be  as  an  alternative 
after  the  former  has  failed. 

Broadly  it  seems  that  the  relation  between  master  and  servant  should  be 
no  more  immune  from  such  legislation  than  is  the  relation  of  servants  of  like 
degree,  i.  e.,  fellow-servants,  among  themselves.  Yet  this  last-mentioned  rela- 
tion, as  you  are  aware,  has  been  dealt  with  in  several  States  so  as  to  either 
abrogate  or  greatly  modify  the  common-law  in  respect  to  it  and  its  common-law 
consequences.  The  effect  of  this  legislation  operates  upon  the  master  as  well 
as  upon  the  servants,  thus  affecting  two  sorts  of  relations.     If  the  analogy  is  as 
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Strong  as  it  seems,  then  the  numerous  decisions  of  courts  of  last  resort  uphold- 
ing such  statutes  perhaps  settle  the  principle.  A  valuable  note,  citing  such  de- 
cisions from  State  and  federal  courts,  including  the  U.  S.  supreme  court,  may 
be  found  in  12  L.  R.  A.  (N.  S.)  at  page  1040;  and  if  you  have  not  already  seen 
this  it  may  be  of  much  interest  and  help  to  you. 

Very    respectfully,  ♦ 

•  Fred  L.  Rosemond. 
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APPENDIX    XXXIX. 


CONCLUSIONS    OF    CONFERENCE    OF    COMMISSIONERS    ON    COM- 
PENSATION FOR  INDUSTRIAL  ACCIDENTS, 

held  at  Chicago,  Illinois,  November  10,  11,  and  12,  1910. 
H.   V.   Mercer,   Minneapolis,   Minnesota, 

Chairman. 


Amos  T.  Saunders,  Clinton,  Massachusetts, 

Secretary. 


The  complete  stenographic  report  of  the  proceedings  of  this  Conference  can- 
be  secured  from  the  Secretary.     Price,  one  dollar. 

Commissioners  Participating. 

United  States  Employers*  Liability  Commission. 

Daniel  L.  Cease,  Cleveland,  Ohio. 

Launcelot  Packer,  Secretary,  Washington,  D.   C. 

New  York  Commission  on  Employers'  Liability^  etc. 
Hon.  J.   ilayhew   Wainwright,   Chairman. 

Wisconsin  Industrial  Insurance  Committee. 

Hon.  A.  W.  Sanborn,  Ashland,  Wis. 
Paul  J.  Watrous,  Secretary,  Madison,  Wis. 

Employers'  Liability  Commission  of  Ohio. 

James  Harrington  Boyd,  Toledo,  Ohio. 
W.  J.  Rohr,  Cincinnati,  Ohio. 
W.  J.  Winans,  Galion,  Ohio. 
J.  P.  Smith,  Cleveland,  Ohio. 

Minnesota  Employees'  Compensation   Commission. 

• 

H.  V.  Mercer,  Minneapolis,  Minn.,  President. 
Geo.  M.  Gillette,  Minneapolis,  Minn. 
W.  E.  McEwen,  St.  Paul,  Minn. 

Illinois   Employers'   Liability   Commission^   317   Fisher   Building,   Chicago,   III. 

Edwin  R.  Wright,  Secretary,  317  Fisher  Building,  Chicago,  111. 
E.  T.  Bent,  Chicago. 
George  Golden,  Chicago. 

New  Jersey  Employers'  Liability  Commission. 

Wm.  B.   Dickson,  President,  71   Broadway,  New  York,  N.  Y. 
Dr.  Albert  A.  Snowden,  Sec,  Roselle  Park,  N.  J. 

Employers'  Liability  Commission  op  Montana. 
Judge  W.  L.  Holloway,  Helena,  Mont. 
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Massachusetts  Commission  on  Compensation  for  Industrial  Accidents,  Room 

227,  State  House,  Boston,  Mass. 

James  A.  Lowell,  Chairman,  Equity  Bldg.,  Boston. 

Amos  T.  Saunders,  Clinton,, Mass. 

Magnus  W.  Alexander,  Lynn,  Mass. 

Henry  Howard,  Brookline,  Mass. 

Carroll  W.  Doten,  Chief  Investigator,  Boston. 

Connecticut  —  Special  Delegate. 

Walter  S.  Schutz,  Hartford,  Conn. 

Special  Committee  of  Commissioners  on  Uniform  State  Laws  to  Prepare  A 

Uniform  Workmen's  Compensation  Law. 

HoUis  R.  Bailey,  Chairman,  19  Congress  St.,  Boston,  Mass. 
Aldis  B.  Browne,  1419  F  St.,  N.  W.,  Washington,  D.  C. 

John  H.  Wigmore,  Dean   Northwestern  University  School  of  Law,   North- 
western University  Building,  87  Lake  St.,  Chicago,  111. 

United  States  Commissioner  of  Labor, 

Hon.  Charles  P.  Neil,  Washington,  D.  C. 

1.  What  employments  shall  the  act  cover? 
All  employments. 

2.  Shall  injuries  be  covered  irrespective  of  negligence? 

(a)  Irrespective  of  Employers'  negligence?    Yes. 

(b)  Irrespective    of    employees'    negligence?      Yes,    except    where    in- 

jury is  self-inflicted  for  the  purpose  of  recovery.  Burden  of 
proof  that  injury  was  self-inflicted  to  be  placed  on  the  em- 
ployer. 

3.  Shall  all  persons  engaged  in  such  emplovments  be  included? 
Yes. 

4.  Shall  compensation  be  paid  in  a  lump  sum  or  in  installments? 

(a)  Temporary   disability?     Installments. 

(b)  Permanent  disability  or  death?     Installments  with  right  to  com- 

mute after  given  time  with  approval  of  some  public  official. 
■5.     Amount  and  duration  of  compensation? 

(a)  Temporary  disability?    Fifty  per  cent  of  the  impairment  of  wages; 

maximum  of  $10  per  week,  minimum  of  $6  per  week:  or  if 
wages  less  than  $5,  then  full  wages  (or  663  per  cent  of 
wages  up  to  $7.50  of  wages  per  week,  then  50  per  cent  of 
balance  until  compensation  amounts  to  the  maximum  of  $10 
per  week,  maximum).  Payments  not  to  extend  beyond 
period  of  300  weeks. 

(b)  Permanent  disability? 

Same  as   temporary  disability. 

(c)  Partial  permanent  disability? 

Fifty  per  cent   of   impairment   of   wages.     Maximum  of  $10   per 
week.     Payments  not  to  extend  beyond  period  of  300  weeks. 

(d)  Death? 

1. — Total  dependents. 

If  orphans,  50  per  cent  of  wages  of  deceased. 

If  widow  alone,  25  per  cent  of  wages. 

If  widow  and  one  child,  40  per  cent  of  wages. 

If  widow  and  two  children,  45  per  cent  of  wages. 

If  widow  and  three  children,  50  per  cent  of  wages. 
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If  widow  and  four  children,  5j  per  cent  of  wages. 

If  widow  and  live  children  or  more,  60  per  cent  of  wages. 

If  widow,  father  or  mother,  60  per  cent  of  wages. 

Children  under  IG  years  of  age  only  to  be  included  and  only 
during  period  they  are  under  16  years  of  age. 

Maximum  of  $10  per  week,  minimum  of  $0  per  week  or  if  full 
wages  less  than  $5,  tlieir  full  wages  (or  66S  per  cent  of 
wages  up  to  $7.50  of  wages  per  week,  then  50  per  cent 
of  balance  until  compensation  amounts  to  $10  per  week, 
maximum.)  Payments  not  to  extend  beyond  period 
of  300   weeks. 

2.  —  Partial   dci)ciulcnls? 

Fifty  per  cent  of  the  portion  of  the  wages  contributed  by 
the  deceased  to  the  partial  dependents. 

3.  —  No  dependents? 

Expenses  of  last  sickness  and  burial  not  exceeding  two 
hundred    dollars. 

6.  Length  of  waiting  period? 

Two  weeks,  during  which  period  employer  shall  furnish  medical  treat- 
ment or  hospital  care  to  an  amount  not  exceeding  $100  in 
value. 

7.  Shall  dependents  include  aliens  and  illegitimate  relations? 

Shall  not  include  aliens  residing  outside  the  country.  Illegitimate  chil- 
dren  not  to  be  mentioned. 

8.  ShaM    employes    contribute? 
No. 

9.  Shall  it  be  permissible   for  employers  to  substitute  voluntary  schemes? 
Yes,  provided  the  voluntary  scheme  covers  all  points  covered  by  the  law 

and  is  approved  by  some  public  official  to  be  determined  in 
the  law. 

10.  Method  of  determination  of  controversies. 
A  system  of  board  of  arbitration  approved. 

11.  Nature   of   scheme;     Compensation,    insurance,    or   state   insurance,    (a) 

Voluntary,   (b)    Compulsory? 
Compulsory  insurance,  stale  insurance.     If  these  not  possible  then  com- 
pulsory compensation  providing  that  the  employer  may  trans- 
fer his  liability  by  insuring  in  companies  approved  by  a  legally 
constituted  public  body  or  official. 

12.  Repeal  of  other  laws? 

All  other  laws  should  be  repealed. 

13.  Constitutionality. 

General  discussion,  no  definite  nijreement  reached. 
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APPENDIX    XL. 


A  COPY  OF  THE  BILL  AGREED  UPON  IN  THE  CHICAGO  CONFERENCE  OF  EM- 
PLOYERS^ LIABILITY  COMMISSION,  MASSACHUSETTS,  CONNECTICUT, 
NEW  JERSEY,  NEW  YORK,  OHIO,  ILLINOIS,  MONTANA,  AND  NATIONAL 
COMMISSION.  ' 

CONFEREXCK  UNIFORM  DRAFT  OF  AN  EMPLOYEES' 

COMPENSATION  CODE. 

(Form  i:     Making  the  Compensation  System  Mandatory.) 

Preamble. 

1.  Rights  and  Liabilities  Defined.  . 

2.  Amounts  of  Compensation  Allowed. 

3.  Mode  of  Claiming  Compensation. 

4.  Legal  Effect  of  Settlements  and  Claims. 

5.  Board  of  Arbitration ;  Jurisdiction  and  Powers. 

6.  Procedure  and  Awards  under  Arbitration. 

7.  Insurance. 

8.  Rights  and  Liabilities  of  Third  Persons, 

9.  Words  and  Phrases  Defined. 
10.  Time  of  Codes-taking  Effect. 

CONFERENCE  UNIFORM  DRAFT  OF  AN  EMPLOYEES' 

COMPENSATION  CODE. 

(For  meaning  of  Code,  see  Committee  Note  on  "Title.") 

Preamble. 

(See  Committee  Note  on  "Preamble.") 

Whereas  our  modern  industrial  conditions  have  outgrown  the  common  law 
and  statutory  remedies  hitherto  given  to  employees  for  injuries  incident  to  their 
employments,  and  the  injuries  now  annually  received  by  thousands  of  workmen 
not  only  burden  the  community  by  converting  industry  into  idleness,  plenty  into 
poverty,  but  also  give  rise  to  speculative  and  unscrupulous  litigation  which  is  a 
disgrace  to  our  system  of  justice  and 

Whereas  most  of  the  European  nations  have  already  corrected,  and  the 
United  States  Government  and  many  of  our  States  are  now  seeking  to  correct, 
this  deplorable  condition  by  a  system  of  assured  compensation  which  will  tend 
to  prevent  accidents,  to  support  the  families,  and  to  safeguard  the  general  wel- 
fare of  the  State,  and  will  provide  sinii)licity,  certainty,  and  uniformity  of  obliga- 
tion, and  simplicity,  rapidity,  and  certainty  of  remedy;  and 

Whereas  Connnissions  aj^pointed  by  many  of  our  States  have  investigated 
this  subject,  both  at  home  and  abroad,  to  determine  what  the  facts  demand  and 
the  constitutions  allow,  and  numerous  conferences  have  been  held  between  the 
Conunissioners  of  those  Stales,  many  of  whom  were  appointed  to  represent  em- 
ployers, employees,  or  bar  associations,  with  representatives  of  the  Federal  Gov- 
ernment and  private  institutions  interested  in  the  subject,  including  a  committee 
of  the  National  Conference  on  Uniform  State  Laws,  at  which  conferences  various 
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theories  and  provisions  of  bills  have  been  discussed,  with  a  view  to  making  them 
applicable  to  the  situation  within  the  Constitution;  and 

Whereas  it  has  been  the  satisfactory  experience  of  more  than  twenty  foreign 
countries  and  seems  to  be  the  unanimous  view  of  those  well  informed  on  the 
subject  that  a  code,  changing  the  basis  of  compensation  for  an  emplo>'ee  from 
that  of  negligence  or  fault  of  the  employer  to  that  of  a  risk  of  the  industry  or 
that  of  industrial  insurance,  should  replace  the  present  inadequate  system;  and, 

Whereas  at  the  last  of  such  conferences  a  committee  was  appointed  and 
empowered  to  formulate  such  a  code  to  protect  adequately  the  general  welfare 
under  the  police  power  of  the  State,  which  draft  this  Legislature  has  herein 
followed  as  consistently  as  possible  with  our  interests  in  this  State, — 

Now,  THEREFORE,  BE  IT  ENACTED  BY  THE   LEGISLATURE  OF  THE  StATE  OF 

that  :— 
(For  Section  1,  see  Committee  Note  and  Conference  Proceedings,  p.     .) 

1.    Rights  and  Liabilities  Defined. 

Section  I.  Rights  and  Remedies  Granted  and  Amended.  The  right  to  com- 
pensation and  the  remedy  therefor,  herein  granted,  shall  be  in  lieu  of  all  rights 
and  remedies  now  existing,  either  at  common  law  or  by  statute,  either  upon  the 
theor>'  of  negligence  or  otherwise,  for  the  injuries  covered  by  this  Code;  and  no 
other  compensation,  right  of  action,  damages,  or  liability,  shall  hereafter  be  allowed 
to  either  the  injured  or  dependents  for  such  injuries,  so  long  as  this  Code  shall 
remain  in  force,  unless,  and  to  the  extent  only  that,  this  Code  shall  be  specifically 
amended. 

(For   Section  2,   see   Committee   Note  2   and   Conference   Proceedings, 
p.      .) 

Section  2.  Dangerous  Employment  Defined.  Every  employment  in  which 
there  occurs  hereafter  to  any  of  the  employees  personal  injuries  arising  out  of 
and  in  the  course  of  such  employment  is  for  the  purpose  of  this  Code  hereby 
declared  a  dangerous  employment,  and  consequently  subject  to  the  provisions  of 
this  Code  and  entitled  to  all  the  benefits  thereof. 

(For   Section  '3,  see   Committee   Note  3   and   Conference   Proceedings, 
p.      .) 

Section  3.  Compensation,  Conditions  of  the  Right  to.  Every  employer 
engaged  in  such  dangerous  employment  shall  be  subject  to  the  provisions  of  this 
Code,  and  shall  pay  compensation,  according  to  the  conditions  l:crein  named  and 
the  schedule  of  rates  contained  in  Section  4  hereof,  to  every  such  employee  so 
injured  in  his  employment,  or,  in  case  of  death  caused  by  such  injuries,  to  the 
dependents  as  hereinafter  defined  and  apportioned,  for  all  j)crsonal  injuries  re- 
ceived by  such  employee  arising  out  of  and  in  the  course  of  such  employment 
and  disabling  such  employee  from  regular  services  in  such  employment,  and  not 
purposely  self-inflicted  to  obtain  compensation;  but  on  the  condition  that,  in  case 
of  dispute  between  the  parties  as  to  the  injury  or  any  of  the  matters  herein 
named  relating  thereto,  the  controversy  sliall  be  brought  before  and  determined 
by  the  Board  of  Arbitration  as  hereinafter  provided. 

2.    Amounts  of  Compensation  Allowed. 

(For  Section  4,  .see  Conference  Proceedings,  p.      .) 

Section  4.  Compensation  for  Waiting  Period.  No  compensation  shall  be 
allowed    for   the   first   two   weeks   after   injury   received,   except   tliat   covered   by 


304  REPORT  OF  THE 

Sections  5  and  6,  nor  in  any  case  unless  the  employer  has  actual  knowledge  of 
the  injury  or  Is  notified  within  the  period  specified  in  Section  14. 

(For  Section  5,  see  Committee  Note         and  Conference  Proceedings, 
p.      .) 

Section  5:  Compensation  for  Medical  Expenses.  During  the  first  two  weeks 
after  the  injury  the  employer  shall  furnish  reasonable  medical  and  hospital  ser- 
vices and  medicines,  when  needed,  not  to  exceed  one  hundred  dollars  in  value, 
unless  the  employee  refuses  to  allow  them  to  be  furnished  by  the  employer. 

(For  Section  6,  see  Conference  Proceedings,  p.       ). 

Section  6.  Compensation  or  Funeral  Expenses.  In  case  the  injury  causes 
death  within  the  period  of  years,  the  reasonable  funeral  expenses  not 

to  exceed  one  hundred  dollars  shall  be  paid  by  the  employer. 

(For    Section    7,    see    Conference    Proceedings,   p       ,    and    Committee 
Notes      .) 

Section  7.  Compensation  upon  Death.  In  case  the  injury  causes  death 
within  the  period  of  years,  the  compensation   shall   be  in  the  amounts 

and  to  the  persons  following:  — 

Par.  a.  No  Dependents.  If  there  be  no  dependents,  then  the  medical,  hos- 
pital, and  funeral  expenses,  as  above  provided  in  Sections  5  and  6. 

Par.  b.  Dependents.  If  there  are  wholly  dependent  persons  at  the  time 
of  death,  then  a  payment  of        per  cent,  of  the  first  dollars  of  the  weekly 

wage  and  per  cent,  of  the  balance  of  such  wages,  to  be  made  at  the  intervals 
when  such  wage  was  payable,  and  to  continue  for  the  remainder  of  the  period 
between  the  death  and  the  end  of  the  years  after  the  occurrence  of  the 

injury,  but  in  no  case  to  continue  longer  than  years  after  the  injury 

or  to  amount  to  more  than  thousand   dollars  on  account  of  the  compensa- 

tion for  the  injury  to  that  person. 

Par.  c.  Partial  Dependents.  If  the  deceased  leave  only  persons  partially 
dependent,  they  shall  receive  only  that  portion  of  the  benefits  provided  for  those 
wholly  dependent  which  the  amount  of  the  wage  contributed  by  the  deceased 
to  such  partial  dependents  at  the  time  of  injury  bore  to  the  total  wage  of  the 
deceased. 

Par.  d.  Who  are  Dependents.  The  entire  compensation  granted  by  this 
Code  in  case  of  death  shall  be  paid  to  one  of  the  following  persons,  if  dependent, 
who  shall  be  entitled  to  receive  such  payments  in  the  order  in  which  they  arc 
named :  — 

(1)  Husband  or  wife,  as  the  case  may  be.  (2)  Guardian  of  children.  (3) 
Father.     (4)    Mother.      (5)    Sister.      (6)    Brother. 

Payment  to  a  person  subsequent  in  ripht  shall  be  lawful;  and  shall  discharge 
vW  claim  therefor  if  the  person  having  the  i)rior  right  has  not  claimed  the  pay- 
ment prior  to  the  time  when  the  same  is  in  fact  made. 

Par.  e.  Application  of  Payments.  The  person  to  whom  the  payment  is 
made  shall  apply  the  same  to  the  use  of  the  several  beneficiaries  according  to 
their  respective  claims  \\\mm\  the  decedent  for  support.  In  case  any  payee  or 
employer  is  not  certain  as  to  the  person  to  whom  payment  or  distribution  should 
he  made,  and  in  case  any  l)cneficiary  is  not  satisfied  WMth  the  distribution  thereof, 
application  may  be  made  to  the  Board  of  Arbitrators  to  designate  the  person 
to  whom  payment  shall  be  made,  and  the  apportionment  thereof  among  the  bene- 
ficiaries and  payment  and  distribution  shall  thereafter  be  made  in  accordance  with 
the  decision  of  the  Board.  If  the  matter  be  in  dispute  or  incapable  of  prompt 
determination,  the  Board  may  order  the  money  to  be  paid  6ver  to  it,  to  be 
hold    f«>r  the  pr<^per  dependents. 


•J 
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(Por   Section   8,   see   Conference    Proceedings,   p.       ,   and   Committee 
.Vote  .) 

Section  8:  Compensation  upon  Total  Disability.  In  case  of  temporary  or 
permanent  total  disability  of  the  employee  from  the  time  the  payment  period 
begins  until  the  end  of  the  year  period  or  during  any  portion  thereof, 

the  compensation  shall  be  per  cent,  of  the  first  dollars  per  week 

and  per  cent,  of  the  balance  of  such  wage  during  such  disability;  pay- 

ment to  be  made  at  the  intervals  when  such  wage  was  payable,  but  in  no  case 
to  continue  longer  than  years  from  the  injury  or  amount  to  more  than 

thousand  dollars  for  that  injury,  and  not  to  include  the  time  when  the 

rule  for  payment  upon  death  would  operate. 
I 
»  (For    Section    9,   see    Conference    Proceedings,   p.       ,   and    Committee 

I  Note      .) 

Section  9.  Compensation  for  Partial  Disability.  In  case  of  temporary  or 
permanent  partial   disability  the  employee   shall   receive  per  cent,   of  the 

decrease   of   his   earnings   during   the   continuance   thereof,   but   not   to   continue 

i  more  than  years  in  time  from  the  injury  or  thousand  dollars 

in  amount   from  that  injury,  and  not  to  include  the  time  when  the   rules   for 

J  payment  upon  death  or  total  disability  would  operate. 

■ 

(For   Section   10,  see  Conference   Proceedings,   p.       ,   and   Committee 

Note      .) 
»' 

Section  IOl    Payment  in  Lump  Sum. 

Par.  Ow  The  amounts  payable  periodically  under  the  foregoing  sections 
may  be  commuted  to  one  or  more  lump-sum  payments  by  the  Board  of  Arbitration 
at  any  time  after  one  year  if  special  circumstances  be  found  which,  in  the  judg- 
ment of  the  Board,  require  the  same. 

Par.  b.  The  Board  of  Arbitration  may  at  any  time  by  award  allow  any  em- 
ployer or  any  insurer  of  auch  employer  to  compromise  and  settle  any  award 
j  by  the  transfer  of  property  on  the  settlement  of  an  annuity  or  other  form  of 

f  benefits,  provided  that  the  same  be  in  the  interests  of  justice. 

Section   11.     Wages  Defined. 

a.  Regular  Employee.    When  the  employee  is  employed  at  the  time  of  the 
*            injury  in  a  regular  capacity  at  a  fixed  and  reasonable  wage  which  remains  un- 
altered substantially  tfiroughout  the  year  either  in  his  own  case  or  in  the  case 
of  persons  engaged  in  the  like  employment,  the  wage  taken  as  the  basis  of  com- 
pensation under  the  foregoing  sections  shall  mean  the  wage  he  is  actually  receiving. 

b.  Other  than  Regular  Employees.  Where  the  employee  is  at  the  time  of 
the  injury  employed  other  than  as  above,  the  wage  so  taken  shall  be  an  average 

^  or  fair  wage  which  the  particular  employee  ought  to   receive  on   a  reasonable 

basis,  considering  the  rate  he  has  been  getting,  his  ability  and  willingness  to 
w>rk,  the  nature  of  the  service  he  was  performing,  and  all  of  the  other  cir- 
cumstances of  the  case. 

.■ 

(For   Section   1%  see   Conference   Proceedings,   p.       ,  and  Committee 
Note  12.) 

Section  12.    Conditions  varying  Compensation. 
J  a.    If  the  employer  shall'  clearly  establish  that  the  injuries,  death,  or  dis- 

^  ability,  were  due  in  whole  or  in  part  to  the  employee's  previous  injuries,  sick- 

l  ness.  disease,  physical  ailments   or  deficiencies,   age,   infirmity,  then   and  to  that 

extent  only  the  compensation  herein  allowed  shall  be  correspondingly  reduced; 
an^  if  the  eraptoyee  or  a  beneficiary  under  this  Code  shall  clearly  establish  that 
the  injured  was  a  minor  of  such  age  and  experience  when  injured  that  under 
natural  conditions  he  would  be  expected  to  increase  in  wages,  this  fact  may  be 
20 
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considered  in  arriving  at  his  reasonable  wage,  to  conform  to  the  spirit  of  this 
Code. 

b.  The  compensation  awarded  shall  never  be  vested  except  subject  to  such 
<:hanges  as  the  provisions  of  this  Q)de  allow. 

3.    Mode  op  Claiming  Compensation. 

Section  13.  Employer's  Actual  Knowledge.  If  it  be  found  as  a  fact  by 
the  Board  in  its  award  that  the  employer  had  actual  knowledge  of  the  occurrence 
^f  the  injury,  the  notice  provided  for  under  Section  14  shall  not  be  essential. 

(For  Section  15,  see  Committee  Note      ,  and  Conference  Proceedings, 
p.      ,) 

Section   14.     Time  of  Notice. 

Par.  a.  Unless  the  employer  shall  have  actual  knowledge  of  the  occurrence 
•of  the  injury,  or  unless  the  employee  or  some  one  on  his  behalf,  or  some  of 
the  dependents  or  some  one  on  their  behalf  or  some  other  person,  shall  give 
notice  thereof  to  the  employer  within  fourteen  days  of  the  occurrence  of  the 
injury,  then  no  compensation  shall  be  due  until  such  notice  is  given  or  knowledge 
•obtained. 

Par.  b.  If  the  notice  is  given  or  the  knowledge  obtained  within  thirty  days, 
no  want,  failure,  or  inaccuracy  of  a  notice  shall  be  a  bar  to  obtaining  compen- 
sation unless  the  employer  shall  show  that  he  was  prejudiced  by  such  want, 
-defect,  or  inaccuracy,  and  then  only  to  the  extent  of  such  prejudice. 

Par.  c.  If  the  notice  is  given  or  the  knowledge  obtained  within  ninety 
■days,  and  if  the  employee  or  other  beneficiary  shall  show  that  his  failure  to  give 
prior  notice  was  due  to  his  mistake,  inadvertence,  ignorance  of  fact  or  law,  or 
inability,  or  to  the  fraud,  misrepresentation,  or  deceit  of  another  perst)n,  or  to 
any  other  reasonable  cause  or  excuse,  then  compen^ion  may  be  allowed,  unless 
and  then  to  the  extent  only  that  the  employer  shall  show  that  he  was  prejudiced 
by  failure  to  receive  such  notice. 

Par.  d.  Unless  knowledge  be  obtained  or  notice  given  within  ninety  days 
of  the  injury,  no  compensation  shall  be  allowed. 

Section  15.    Service  of  Notice.    The  notice  may  be  served  personally  upon 

the  employer,  or  upon  any  agent  of  the  employer,  upon  whom  a  summons  may 

t)e  served  in  a  civil  action,  or  by  sending  it  through  the  mail  to  the  employer 

It  the  last-known  residence  or  business  place  thereof  within  the  State,  and  may 

ie  in  substantially  the  following  form :  — 

"Notice  to  Employer  of  Personal  Injury  Received. 

You  are  hereby  notified  that  a  personal  injury  was  received  by 
(name)  ,  who  was  in  your  employ  at  (place)  ,   at  the  job 

of  (kind  of  work)  ,  on  or  about  the  day  of  , 

19    ,  and  that  compensation  will  be  claimed  therefore. 

(Signed) 

(For  Section  16,  see  Committee  Note  16,  and  Conference  Proceedings, 
p.       .) 

Section   16.    Joint  Medical  Examination. 

Par.  a.  After  an  injury  the  employee,  if  so  requested  by  his  employer,  must 
submit  himself  for  examination  at  some  reasonable  time  to  a  physician  authorized 
to  practice  under  the  laws  of  the  State. 

Par.  b.    If  the  employee  requests,  he  shall  be  entitled  to  have  a  physician 
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of  his  own   selection   present   at   some   reasonable  time   to   participate   in   some  ^ 
examination. 

Par.  d,  -Except  as  provided  herein  in  this  Code,  there  shall  be  no  other 
disqualification  or  privilege  preventing  the  testimony  of  a  physician  who  actually 
makes  an  examination. 

Par.  e.  Unless  there  has  been  a  reasonable  opportunity  thereafter  for  such 
physician  selected  by  the  employee  to  participate  in  the  examination  in  the 
presence  of  the  physician  selected  by  the  employer,  the  physician  selected  by  the 
employer  shall  not  be  permitted  afterwards  to  give  evidence  of  the  condition  of 
the  employee  in  a  dispute  as  to  the  injury. 

Section  17.  Medical  Examination  by  Neutral  Physician,  The  Board  of  Ar- 
bitrators shall  have  the  power  to  employ  a  neutral  physician  of  good  standing 
and  ability,  whose  duty  it  shall  be,  at  the  expense  of  the  county,  to  make  such 
examination  or  examinations  as  the  Board  may  request  on  its  own  behalf  or  on 
the  petition  of  either  or  both  the  employer  and  employee  or  dependents. 

Section  18.  Testimony  by  Board  Physician.  If  the  employer  or- the  em- 
ployee has  a  physician  make  such  an  examination  and  no  reasonable  opportunity 
is  given  to  the  other  party  to  have  his  physician  make  examination,  then,  in  case 
of  a  dispute  as  to  the  injury,  the  physician  of  'the  party  making  such  examina- 
tion shall  not  give- evidence  before  the  Board  unless  a  neutral  physician  of  the 
Board  of  Arbitration  either  has  examined  or  then  does  examine  the  injured 
employee  and  gives  testimony  regarding  the  injuries. 

Section  19.  Refusal  of  Medical  Examination.  If  the  employee,  shall  re- 
fuse examination  by  a  physician  selected  by  the  employer,  either  with  or  without 
the  presence  of  a  physician  of  his  own  selection,  and  shall  refuse  an  examination 
by  the  physician  of  the  Board  of  Arbitrators,  he  shall  have  no  right  to  compen- 
sation during  the  period  from  such  refusal  until  he  or  some  one  on  his  behalf 
-4iotifies  the  employer  or  Board  of  Arbitrators  that  he  is  willing  to  have  such 
examination. 

Section  19a.  Certificate  of  Physician.  A  physician  making  an  examination 
may  give  to  the  employer  and  to  the  workman  a  certificate  as  to  the  condition 
of  the  workman,  and  such  certificate  shall  be  competent  evidence  of  that  con- 
dition if  his  testimony  would  have  been  admissible. 

4.    Legal  Effect  of  Settlements  and  Claims. 

(For   Section   20,    see   Conference    Proceedings,   p.     .) 
Section  20.    Settlements. 

.  Par.  a.  All  settlements  and  releases  made,  in  which  the  employee  is  given 
the  full  benefit  of  this  Code,  shall  be  binding  upon  all  parties,  except  that  no 
settlement  or  release  in  which  the  payments  shall  run  longer  than  ninety  days 
from  the  injury,  and  no  lump-sum  settlement  whatever,  shall  be  binding  upon 
the  employee  unless  and  until  the  same  be  approved  by  the  Board  of  Arbitration. 
Par.  c.  The  Board  may  at  any  time  require  from  the  employer  a  copy  or 
report  of  any  settlement  or  release  or  class  of  settlements  or  releases  made  with 
him. 

(For   Section  21,   see   Conference   Proceedings,    p.    .) 

Section  21.  Preference  or  Lien.  The  right  of  compensation  granted  by 
this  Code  shall  have  the  same  preference  against  the  assets  of  the  employer  as 
is  allowed  by  law  for  a  claim  for  unpaid  wages  for  labor. 

Section  22.  Exempt  and  not  Assignable.  Claims  or  payments  due  under 
this  Code  shall  not  be  assignable,  and  shall  be  exempt  from  all  claims  of  creditors 
and  from  levy,  execution,  or  attachment. 
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5.    Board  of  Arbitration;  Jurisdiction^  and  Awards. 

(For  Section  23,  see  Conference  Proceedings,  p.     ,  and  Committee   Note    .) 

Section  23.  Submission  to  Arbitration  as  a  Condition  Precedent  to  Claim 
for  Compensation. 

Par.  a.  As  a  condition  precedent  to  recover  upon  a  claim  for  compen* 
sation,  in  a  case  of  dispute  over  or  failure  16  agree  upon  a  claim  for  compen- 
sation or  of  a  failure  or  refusal  of  the  employer  to  pay  a  claim  for  compen- 
sation, the  employee  or  the  dependents  or  others  entitled  to  the  benefits  hereof, 
as  the  case  may  be,  shall  submit  the  claim  for  compensation  hereunder,  both  as 
to  the  fact  and  nature  of  the  injuries  and  the  amount  of  compensation  therefor, 
to  a  P>oard  of  Arbitrators  as  hereinafter  specified,  in  substantial  compliance  with 
this  Code,  and  shall  be  and  remain  bound  by  the  award  and  such  modifications 
.  thereon  as  shall  be  made  under  the  provisions  of  this  Code. 

Par.  b.  If  the  employer,  or  any  other  interested  person,  appeal  in  any  pro- 
ceeding herein  to  contest  the  merits  thereof,  or  to  get  or  accept  or  carry  out 
the  benefits  of  the  provisions  of  this  Code,  such  person  shall  be  deemed  to  have 
appeared  generally  and  joined  in  a  submission  of  such  matter  to  the  decision  of 
the  Board  and  the  conditions  of  this  Code. 

Par.  c.  The  Board  shall  acquire  jurisdiction  of  the  employer  and  all  other 
persons  interested  in  said  proceeding  by  the  service  of  the  notice  upon  them  ac- 
cording to  Sections  30,  31,  and  32  of  this  Code,  or  by  their  general  appearance. 

Par.  d.  When  the  Board  obtains  jurisdiction  of  any  party  or  matter,  then 
it  shall  retain  the  same  so  long  as  may  be  necessary  to  carry  out  the  purposes 
of  this  Code,  provided  that,  while  any  portion  of  said  matter  be  before  the  Dis- 
trict Court  or  Supreme  Court  for  determination,  the  jurisdiction  of  this  Board 
for  that  matter  shall  be  suspended. 

Par.  e.  No  employee  or  dependent  or  other  person  interested  in  such  com- 
pensation shall  be  entitled  to  commence  or  maintain  any  action  at  law  or  suit 
in  equity  for  such  compensation  until  the  amount  thereof  shall  have  been  de- 
termined as  herein  provided,  and  then  only  for  the  amount  so  awarded,  and 
according  to  the  terms  and  conditions  of  the  award  and  the  benefits  of  this 
Code. 

(For  Section  24,  see  Conference  Proceedings,  p.    ,  and  Committee  Note    .) 

Section  24.    Appointment  of  Board  of  Arbitration. 

Par.  0.  There  is  hereby  created  a  Board  of  Arbitration  for  each  county 
in  this  State,  consisting  of  three  competent  members,  who  shall  be  appointed 
by  the  District  Court  for  their  respective  districts,  and  hold  their  offices  sub- 
ject to  the  will  and  discretion  of  the  District  Court  by  which  they  were  ap- 
pointed. 

Par.  b.  The  court  may,  from  time  to  time,  appoint  additional  boards  to  act 
for  such  length  of  time  as  it  deems  necessary  for  the  expeditious  despatch  of 
the  business  of  the  district. 

Section  25.     Organization  of  Board. 

Par.  a.  No  person  shall  sit  as  an  arbitrator  in  either  case  where  he  is  re- 
lated to  either  party  by  marriage  or  blood  within  the  second  degree,  or  who 
has  any  personal  interest  in  the  matter  in  dispute:  Provided,  that  objection  to 
any  arbitrator  must  be  made  in  writing  and  filed  with  the  Board  before  hearing; 
and,  if  the  matter  be  not  otherwise  disposed  of,  it  shall  be  heard  and  determined 
by  the  District  Court  on   motion,  and  its  determination  thereof  shall  be  final. 

Par.  b.  The  court  may  fill  all  vacancies,  whether  temporary  or  permanent, 
occurring  at  any  time  in  the  Board. 
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Par.  c.  During  a  vacancy  the  remaining  two  members  shall  exercise  all 
tlie  power  and  authority  of  the  Board  until  such  vacancy  is  filled. 

Par.  d.  The  Board  shall  organize  by  choosing  one  of  its  members  as  chair- 
man. 

Par.  e,  A  majority  of  the  Board  shall  be  a  quorum  for  the  hearing  and 
decision  of  any  matter,  and  the  decision  of  any  two  thereof  shall  be  the  decision 
of  the  Board.  In  case  the  Board  shall  be  equally  divided  as  to  any  matter,  the 
same  shall  be  tried  de  novo  before  a  full  Board  of  three  members. 

Section  2G.  Clerks  and  Assistants.  The  District  Court  may  appoint  a  clerk 
of  the  Board  and  employ  experts,  and  such  other  clerical  help  as  it  may  deem 
necessary,  who  may  or  may  not  be  of  the  regular  county  officers. 

(For  Section  27,  see  Conference  Proceedings,  p.     ,  and  Committee  Note    .) 
Section  27.    Salaries  and  Expenses. 

Par.  a.  All  salaries  and  expenses,  including  the  fees  of  witnesses  within 
thirty  miles,  authorized  by  this  Code,  shall  be  audited  and  paid  out  of  the  gen- 
eral funds,  the  same  as  District  Court  expenses 

Par.  h.  The  compensation  of  the  Board  shall  be  fixed  by  the  court,  and  shall 
be  paid  in  the  same  manner  as  other  county  employees. 

Par.  c.  The  compensation  of  clerks  and  other  assistants  shall  be  fixed  by 
the    Board,    subject   to   the   approval   of   the  District  Court. 

Section  28.    Jurisdiction. 

Par.  a.  The  Board  of  Arbitration  shall  have  jurisdiction  throughout  their 
respective  counties  to  arbitrate  all  controversies  arising  within  the  counties  and 
permitted  by  or  growing  out  of  this  Code,  and  to  make  awards  consistent  here- 
with. 

Par.  b.  The  Boards  shall  also  have  jurisdiction  to  arbitrate  any  such  con- 
troversies arising  within  the  State  outside  of  their  counties,  if  all  parties  inter- 
ested therein   shall  consent  thereto   in   writing. 

Par.  c.  Any  matter  of  arbitration  commenced  in  one  county  may  be  trans- 
ferred to  another  county  to  be  heard  by  the  arbitrators  of  the  county  in  which 
the  injury  occurred-  or  by  the  arbitrators  in  the  county  to  which  it  is  transferred, 
if  all  parties  consent  thereto  in  writing. 

(For   Section  29,  see   Committee   Note    .) 

Section   29.     General  Powers. 

Par.  a.  The  Board,  with  approval  of  the  District  Court,  may  make  rules 
of  practice  and  procedure  not  inconsistent  with  this  Code,  but  so  far  as  possible 
uniform  throughout  the  State. 

Par.  b.  The  Board  may  fix  the  amount  of  compensation  which  any  attorney 
or  other  agent  of  an  employee  or  dependent  shall  be  entitled  to  receive  for 
services  out  of  the  sum  awarded  as  compenisation. 

Par.  c.  There  is  hereby  granted  to  the  Board  of  Arbitration,  and  to  all  the 
persons  vested  herein  with  rights,  powers,  or  obligations,  such  further  powers 
as  may  be  necessary  and  proper  to  carry  out  the  purposes  of  this  Code  and  are 
not  inconsistent  with  the  fundamental  laws, 

6.     Procedure   .and    Awards    under   Arbitration. 
(For   Section   30,   see   Committee   Note    .) 

Section   30.    Request   to  Board. 

Par.  a.  Any  person  in  interest  desiring  a  determination  by  said  Board  of 
any  necessity  may  bring  it  before  the  P>oard  by  a  written  and  signed  request, 
filed  with  the  clerk  of  the  Board. 
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Par.  b.  The  Board  of  its  own  motion  by  notice  made  and  served  as  pro- 
vided in  Sections  31  and  32  hereof  may  bring  any  of  the  parties  before  it  for 
the  purpose  of  determining  whether  any  matter  growing  out  of  any  such  per- 
sonal injuries  is  proceeding  according  to  the  spirit  of  this  Code. 

Par.  c.  The  request  shall  be  made  in  such  form  as  may  be  prescribed  by 
the  Board,  with  the  approval  of  the  District  Court,  and  shall  furnish  so  far  as 
possible  the  data  for  service  of  notice. 

Section  31.  Notice.  Upon  the  filing  of  such  petition,  on  request,  the  clerk 
shall  issue  under  the  name  of  the  Board  a  notice  to  all  of  the  interested  parties 
so  far  as  known  to  him,  and  cause  the  same  to  be  served  in  the  method  pre- 
scribed in  this  Code  for  the  service  of  notice  of  injuries  to  the  employer. 

Section  32.  Contents  of  Notice.  The  notice  shall  cover  the  following 
things : — 

(o)  The  request  made,  giving  the  name  or  names  of  the  person  or  per- 
sons making  the  same. 

(b)  The  general  nature  of  the  matter  to  be  investigated,  sufficiently  de- 
scribing the  same  to  enable  the  parties  to  prepare  for  hearing. 

(c)  A  summons  to  appear  at  a  time  and  place  for  the  hearing  and  a  notice 
that  otherwise  he  will  be  awarded   in  default. 

(d)  A  notice  that  such  other  and  further  relief  may  be  claimed  and 
awarded   as   will   do  justice  in   the   premises. 

Section  33.  Time  of  Hearing.  The  time  for  a  hearing  upon  the  merits 
of  a  claim  for  compensation  shall  not  be  less  than  ten  days,  and  upon  other 
matters  not  less  than  five  days,  after  notice  given,  unless  as  to  such  other  mat- 
ters the  Board  shall  shorten  the  time  by  order  to  show  the  cause. 

(For  Section  34,  see  Conference   Proceedings,  p.    ,  and  Committee  Note     ). 

Section  34.  Pleadings.  Xo  formal  or  written  pleadings  shall  be  required 
in  the  hearing  of  any  controversy  arising  under  this  Code. 

Section  35.  Rules  of  Evidence,  The  Board  shall  not  be  bound  by  the  usual 
common  law  or  statutory  rules  of  evidence  or  by  any  technical  or  formal  rules 
of  procedure,  other  than  as  herein  provided;  but  may  make  the  investigation 
in  such  manner  as  in  their  judgment  is  best  calculated  to  ascertain  the  sub- 
stantial riglits  of  the  parties  and  to  carry  out  justly  the  spirit  of  this  Code. 

Section  30.  Pozcer  of  Inspection,  Subpoena,  and  Oath.  The  Board  shall 
have   the  power  : — 

Par.  a.  To  inspect  or  cause  to  be  inspected  the  premises  where  the  injury 
occurred. 

Par.  b.  To  require  any  books  or  papers,  tools,  or  other  movable  chattels 
to  be  produced  or  inspected. 

Par.  c.  To  require  any  employee  claiming  compensation  to  be  physically  ex- 
amined by  a  physician  appointed  by  the  Board. 

Par.  d.  To  issue  subpoenas  to  compel  the  attendance  of  witnesses  or  parties, 
and   the   production   of  books,   papers,   records,   or  chattels. 

Par.  e.    To  administer  oaths. 

Section  37.     Continuance,  Rehearings,  Interim  Awards,  etc. 

Par.  a.  With  a  view  to  carrying  out  the  provisions  of  this  Code  which  re- 
quire or  authorize  payments  to  continue  by  installments  during  the  period  of 
disability  or  dependency,  the  Board  may  retain  jurisdiction,  and  continue  from 
time  to  time  the  proceedings  upon  any  claim,  and  may  hold  such  interim  hearings 
and  make  such  interim  rewards  and  such  modifications  of  prior  awards,  as  may 
be  necessary  until  the  claim  can  be  fnially  disposed  of  by  a  final  award. 

Par.  b.  In  case  of  failure  to  serve  notice  or  to  reach  all  the  parties,  or 
in  case  it  appear  that  a  default   should  be   removed,  or  any  other  matter  done 
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in  the  interest  of  fairness,  the  Board  may  take  such  action  thereon  as  will  pro- 
mote justice  and  tend  to  carry  out  the  spirit  of  this  Code. 

Section  38.  Records.  The  clerk  shall  keep  a  record  of  the  proceedings  of 
the  Board,  showing  separately  each  case  by  the  Board  considered,  including  the 
nature  of  the  injury,  the  names  of  the  parties  and  their  agents  or  attorneys  i£ 
any  appearing  therein,  the  names  of  the  witnesses  who  testified  before  the  Board,, 
with  such  exhibits  as  can  reasonably  be  kept,  or  copies  or  photographs  thereof, 
furnished  by  the  parties,  and  V.  c  ;u\ard,  and  such  other  records  as  may  from 
time  to  time  be  directed  by  tlic  Board. 

Section  39.    Award  to  be  Conclusive.    The  findings  and  awards  made  here- 
under shall  be  conclusive,  unless  and  till  rcc  rened  or  set  aside  by  either  the  Board 
or  the  court. 
I  Skction  40.    Form  of  Award.    The  Pc  ard  shall  make  its  awards  in  writing 

i  in  such  terms   as   it   shall   decide  to   be   consistent  with  the   facts  and  the   spirit 

and  powers  of  this  Code  and  in  the  following  form: — 
1.     Title  of  the  claim. 

2.^    W'c  find  in  the  above  case  that  (employee's  name)  on- 

^  (date)  ,  received  injuries  arising  in  and  growing  out  of  the  course 

of  the  employment  of  (employer's  name)  at  (place)  , 

while  working  at  the  job  of  (kind  of  work)  ,  and  was  receiving  as 

wages  the  sum  of  $         per  ,  payable 

'  3.    That  the  injuries  appear  now  to  be  and  are  as  follows: — 

!  4.    That  for  (temporary,  etc.)  disability  it  is  hereby  found 

and  awarded  that  the  said  employer  shall  pay  compensation  in  the  amount  of  $ 
in  all,  payable  to  the  following  persons  (names)  during 

(length  of  period) 

0.     (if  the  injuries  are  for  any  other  cause  or  convenience  requires  it),  this- 
procecclincr  is  hereby  adjourned  to  the  day  of  for  further  con- 

sideration. 

6.  (Amount  of  compensation,  if  any,  allowed  to  attorney  or  other  agent. > 

7.  (Any  further  or  different  material  matters  that  conform  to  the  facts.) 
Section  41.  Application  for  Judgment  on  Award,  Either  party  to  any  con- 
troversy before  the  Board,  when  an  interim  or  final  award  is  rendered  and  the 
payment  thereof  has  been  refused,  may  present  a  certified  copy  thereof  to  the 
District  Court  of  the  county,  and  upon  five  days'  notice  in  writing  to  the  other 
party  apply  for  judgment  thereon. 

Section  42.  Judgment  on  Azvard.  The  District  Court  shall  thereupon  render 
a  judgment  in  accordance  therewith,  unless  such  award  is  vacated  as  herein  pro- 
vided. Such  judgment  shall  have  the  same  effect  as  though  duly  rendered  in  an 
action  tried  and  determined  by  said  court,  and  shall  with  like  effect  be  entered 
and  docketed  ;  but  no  execution  shall  be  issued  thereon  for  more  than  is  then  due,, 
and  the  judgment  shall  not  be  a  lien  on  realty  except  for  due  payments. 

Section  43.  Vacatinfj  the  Award.  Any  party  aggrieved  by  any  award  may, 
within  twenty  days  after  the  filing  thereof  and  before  judgment  thereon,  apply 
to  the  District  Court  of  the  county,  upon  five  days'  notice  to  the  other  party,  for 
an  order  vacating  such  award  and  granting  a  new  hearing;  but  such  order  may 
be  made  only  on  a  showing  of  fraud  or  gross  error  of  the  arbitrators  or  of  want 
of  jurisdiction:  and  then,  if  the  application  is  granted,  the  claim  shall  be  recom- 
mitted for  arbitration. 

7.    Insurance. 

(For  Section  44,  see  Conference  Proceedings,  p.      .) 

Skction^  44.  Insurance  Authorized.  An  employer  who  is  responsible  for 
compensation  as  provided  in  this  Code  may,  for  the  purpose  of  meeting  payments. 
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place  the  industrial  risk  in  insurance  by  any  method  or  methods,  otherwise  lawful, 
which  may  by  him  be  selected.  But  such  methods  of  insurance  shall  in  every  case 
be  subject  to  the  following  conditions  respectively  applicable. 

(For   Seceion  4o,  see  Committee   Note    .) 

Section  45.  Insurance  by  Corporation  for  Profit  or  by  Mutual  Association. 
If  the  employer  is  insured  by  any  person  or  private  corporation  doing  an  insur- 
ance business  for  profit  or  by  any  association  or  corporation  formed  of  employers 
or  employees,  or  by  employers  and  employees  to  insure  each  other  and  operating 
by  the  mutual  assessment  of  losses  or  otherwise,  then 

Par.  a.  In  so  far  as  policies  are  issued  on  such  risks,  they  shall  provide  a 
schedule  of  compensation  for  injuries  identical  with  the  schedule  set  forth  in 
Sections  4  to  13  of  this  Code  or  a  schedule  duly  approved  pursuant  to  law  as  in- 
eluding  the  substantial  equivalent  to  that  of  this  Code. 

Par.  b.  It  must  contain  a  clause  to  the  effect  that  notice  and  knowledge  of 
the  accident  on  the  part  of  the  employer  shall  be  deemed  notice  and  knowledge 
on  the  part  of  the  insurer;  that  jurisdiction  of  the  employer  for  arbitration  and 
other  purposes  shall  be  jurisdiction  of  the  insurer;  and  that  the  insurer  will  in 
all  things  be  bound  by,  and  subject  to,  the  awards  rendered  against  such  employer 
upon  the  risk  so  insured. 

Par.  c.  It  must  provide  that  the  employee  shall  have  an  equitable  lien  upon 
any  amount  which  shall  become  owing  on  account  of  such  policy  to  the  employer 
from  the  insured,  which  will  in  case  of  the  legal  incapacity  of  the  employer  to 
receive  the  said  amount  and  pay  it  over  to  the  employee,  will  be  by  the  said  in- 
sured paid  direct  to  said  employe,  thereby  discharging  all  of  the  obligations  under 
the  policy  to  the  employer  and  all  of  the  obligations  o!  the  employer  and  the  in- 
surer to  the  employee. 

Par.  d.  The  company  must  have  and  maintain  sufficient  reserve  within  this 
State  to  discharge  all  the  risks  so  insured  by  it,  and  secure  all  the  payments  as 
they  become  due. 

(For  Section  46,  see  Committee  Note      .) 

Skction  46.  Self-insurance.  If  the  employer  is  insured  by  means  of  self- 
insurance,  that  is,  by  an  account  representing  a  part  of  his  own  assets  and  carry- 
ing the  risk  or  a  specific  part  of  it  on  a  plan  for  periodical  sums  paid  or  credited 
into  the  account,  or  by  a  fund  granted  or  set  aside  separately  by  him  in  trust  for 
the  purpose,  then  : — 

Par.  a.  The  compensation  schedule  of  such  insurance  accounter  fund  may, 
in  all  payments,  be  substituted  for  the  schedule  described  in  this  Code,  provided 
it  is  duly  approved  pursuant  to  law  as  substantially  equivalent  to  that  of  this 
Code  in  the  benefits  thereby  secured  to  the  employee. 

Par.  b.  The  fact  that  tlie  employees,  under  such  a  plan,  contribute  to  the 
account  or  fund  cither  with  or  without  other  or  greater  benefits  or  risks,  such 
as  sickness,  other  accidents,  old  age,  or  death,  shall  not  prevent  the  plan  from 
being  deemed  a  substantial  equivalent,  provided  the  employees  in  the  other  features 
of  the  plan  receive  a  proportionate  increase  of  benefit  and  are  represented  in  the 
management  of  the  account  or  fund. 

Par.  c.  The  schedule  so  substituted  shall  be  filed  and  posted  in  a  principal 
worksliop  of  the  employer. 

Par.  d.  The  account  or  fund  so  credited  shall  be  subject  to  an  equitable  lien, 
and,  in  case  of  insolvency,  to  a  preference  claim  similar  to  that  given  by  law 
to  unpaid  wages  of  labor,  to  tlic  amount  of  any  compensation  claims  accrued  and 
unpaid. 
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(For  Section  47,  see  Committee  Note      ,  and  Conference  Proceedings, 
p.      .) 

Section  47.  Transfer  of  Liability  to  Insurer.  If  the  employer  desires  both 
to  place  the  risk  in  insurance  and  to  transfer  to  the  insurer  the  primary  liability 
of  making  payments  to  the  employee,  he  may  do  so  in  any  of  the  following 
modes:  — 

Par.  a.  He  may  cause  it  to  be  insured  by  any  private  insurance  incorporation 
duly  authorized  by  the  State  to  insure  the  risks  under  this  Code. 

Par.  h.  He  may  cause  it  to  be  insured  by  any  corporation  in  the  nature  of  a 
mutual  association  of  employers  duly  authorized  by  the  State  to  insure  the  risks 
under  this  code. 

Par.  c.  He  may  cause  it  to  be  insured  by  any  corporation  in  the  nature  of  a 
mutual  association  of  employees  duly  authorized  by  the  State  to  insure  the  risks 
under  this  code. 

Par.  d.    He  may  cause  it  to  be  insured  by  any  corporation  in  the  nature  of  a 

mutual  association  of  employers  and  employees  duly  authorized  by  the  State  to 

insure  risks  under  this  code. 

[  Par.  g.    The  insurer's  property  shall  be  subject  to  the  same  preference  claim 

described  in  Section  21  of  this  Code,  but  the  preference  claim  on  the  employer's 

I  propert>-  shall  also  remain  as  provided  in  the  said  Section  21. 

In  such  case  the  responsibilit>'  and  duty  to  make  compensation  shall  be  sub- 
ject to  the  conditions  of  the  following  sections: — 

[  (For  Section  48,  see  Conference  Proceedings,  p.      .) 

j  SfiCTTON   48.     Same:     Compensation   Schedule.     Such    insuring   corporation, 

association,  or  fund,  hereinafter  termed  the  insurer,  shall  provide  a  schedule  of 
compensation   for  injuries  identical  with  the  schedule  set   forth  in   Sections  4-13 

'  of  this  Code,  or  a  schedule  duly  approved  pursuant  to  law  as  including  the  sub- 

stanlial  equivalent  to  that  of  this  Code  in  the  benefits  thereby  secured  to  the 
employee,  and  must  keep  an^  maintain  sufficient  reserve  to  be  able  to  discharge 
all  the  risks  so  insured  by  it,  and  secure  all  the  payments  as  they  accrue. 

SiCTiON  49.  Same:  Contract  Recorded.  Such  insurance  of  the  liability 
shall  be  made  by  a  writing,  executed  by  the  employer  and  the  insurer,  acknowledged 
in  the  manner  provided  for  deeds  of  realty,  countersigned  by  the  Insurance  Com- 
missioner, and  filed  in  his  office.  The  insurer  shall  therein  expressly  assume  the 
liability  to  make  to  the  employee  or  other  beneficiaries  all  payments  that  may 
become  due  under  this  Code  to  such  classes  of  employees  and  their  beneficiaries 

I  as  may  be  therein  <iescribed,  and  the  employer  shall  expressly  assume  to  pay  the 

[  premiums  of  insurance  as  agreed  upon. 

.\  copy  shall  also  be  posted  in  a  principal  workshop  of  the  employer. 

i  SerrroN   50.     Same:     Effect   of  Contract.     Upon   the   execution,   filing,   and 

approval  of  such  writing,  the  employer's  primary  liability  under  tliis  chapter  shall 
l>e  deemed  to  be  suspended  as  to  him,  and  to  be  transferred  to  the  insurer,  to 
the  following  extent, — 

Par.  a.  The  insurer  shall  be  the  party  primarily  liable  in  law  to  tlie  employee 
for  all  payments  that  may  become  due  under  this  chapter. 

Par.  b.  The  employee's  notice  of  injury  may  be  served  upon  the  employer 
as  agent  for -the  insurer;  and  any  employer  failini?  to  transmit  to  the  insurer  a 
copy  thereof  shall  remain  liable  for  compensation  to  the  employee  so  giving  notice. 
But  the  insurer  shall  be  served  with  all  notices,  orders,  and  other  documents 
required  by  this  Code  to  be  served  by  the  Board  of  Arbitration  upon  the  employer. 

Par.  c.    The  insurer's  property  shall  be  subject  to  the  same  preference  claim 
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described  in  Section  21  of  this  Code,  but  the  preference  claim  on  the  employer's 
property  shall  also  remain  as  provided  in  the  said  Section  21. 

Par.  d.  The  insurer  shall  be  the  party  competent  to  give  and  receive  all 
receipts  and  releases  and  to  do  all  other  acts  necessary  or  proper  to  settle  claims 
arising  under  this  Code.  But  copies  of  such  documents  must  on  demand  be 
furnished   the   employer. 

Par.  e.  The  insurer  shall  have  a  preference  claim  on  the  employer's  prop- 
erty for  all  sums  due  as  premium  under  the  contract  of  insurance. 

Par.  /.  In  the  case  of  the  failure  of  any  insurer,  by  reason  of  lack  of 
assets,  to  make  any  payment  adjudicated  to  be  due  under  this  Code,  the  em- 
ployer's liability  to  make  the  payments  to  the  employe  shall  revive,  and  be  in 
full  force  as  if  it  had  not  been  suspended  and  transferred.  The  employer  shall 
thereafter  be  the  party  respondent  for  all  purposes  of  notices,  payments,  orders, 
and  other  acts  in  all  claims  of  compensation  for  injuries  incurred  after  the 
insurer's  failure  to  make  payment.  The  court  shall  revoke  an  equitable  adjust- 
ment of  the  assets  of  the  insurer  for  the  discharge  of  claims  accrued  before 
said  failure  to  make  payment. 

8.    Third  Person's  Rights  and  Liabilities. 

Section  51.    Independent  Contractors. 

Par.  a.  If  the  injury  to  the  employe  was  received  on  or  in  or  alwut  the 
premises  on  which  a  person  has  undertaken  to  execute  work,  and  if  such  person 
has  as  principal  made  a  contract  with  an  independent  contractor  to  do  part 
of  such  principal's  work,  and  if  such  employe  was  a  person  employed  by  any  such 
independent  contractor  or  by  any  subcontractor  in  any  series  of  further  sub- 
contracts c(ncring  any  part  of  work  comprised  in  such  independent  contractor's 
contract  with  the  principal,  then  the  employe  shall,  for  the  purpose  of  this  Code, 
be  deemed  to  be  an  employe  of  such  principal.  Principal  shall  be  liable  to  pay 
to  any  employe  employed  in  the  execution  of  the  work  any  compensation  under 
this  Code,  which  he  would  have  been  liable  to  pay  if  that  employe  had  been 
immediately  employed  by  him. 

Par.  b.  Where  compensation  is  claimed  from  or  proceedings  taken  against 
the  principal  hereunder,  then  in  the  application  of  this  Code  references  to  the 
principal  employer  shall  be  substituted  for  references  to  the  employer,  except 
that  the  amount  of  compensaton  shall  be  calculated  wth  reference  to  the  wage 
of  the  employe  under  the  contractor  by  whom  he  is  immediately  employed. 

Section  52.  Indemnity  to  Principal.  When  such  principal  employer  is  liable 
to  pay  such  compensation,  he  shall  be  entitled  to  be  indemnified  by  any  person 
who  would  have  been  liable  to  pay  compensation  or  damages  to  the  employe  inde- 
pendently of  this  and  the  preceding  section. 

Section  53.  Employe's  Right  Preserved.  Nothing  in  the  next  two  preceding 
sections  shall  be  construed  as  preventing  an  employe  from  recovering  compen- 
sation under  this  Code  from  the  contractor  or  sub-contractor  instead  of  the 
principal  employer. 

0.    Words  and  Phrases  Defined. 

Section   54.     IVords  and  Phrases. 

Par.  a.  The  term  "employer,"  as  used  herein,  shall  include  every  person 
actually  employing  another  to  perform  a  service  such  as  comes  within  this  Code; 
and  shall  mean  any  person  or  corporation,  or  copartnership,  or  association,  or 
group  of  persons,  associations,  or  corporations,  and  their  successors  or  legal  repre- 
sentatives after  death,  and  shall  include  State,  County,  Village,  Town,  City,  School 
District,  and  other  public  employers. 
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Par.  b.  The  term  "employes"  shall  include  all  persons  employed  to  work  in 
a  dangerous  employment. 

Par.  c.  The  term  "dependent"  shall  mean  a  person  receiving  and  using 
for  necessary  support  a  part  of  the  employe's  wage  or  the  proceeds  obtained  by 
the  employe  wtih  such  wage. 

10.    Time  of  Code's  Taking  Effect. 

Section  55.  Intervening  Period,  Until  this  Code  shall  take  effect,  no  right 
of  any  employe  or  dependent  to  recover  against  the  employer  or  any  other  person 
for  injuries  shall  be  in  any  way  affected  hereby;  and  the  Code  shall  not  apply 
to  injuries  incurred  before  that  date.         ^ 

Section  56.  Time  of  taking  Effect.  This  code  shall  take  effect  on  the 
first  day  of  ,  19 
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{Form  2:    Making  Compensation  System  Elective.) 

CONTENTS. 
Preamble. 

Chapter    I.    RIGHTS    AND    REMEDIES    DECLARED,    GRANTED,    AND 

CODIFIED. 
Chapter  II.    COMPENSATION  SYSTEM. 

1.  Rights  and  Liabilities  Defined. 

2.  Amounts  of  Compensation  Allowed. 

3.  Mode  of  Claiming  Compensation. 

4.  Legal  Effect  of  Settlements  and  Claims. 

5.  Board  of  Arbitration;    Jurisdiction   and  Powers. 

6.  Procedure  and   x^wards  under  Arbitration. 

7.  Insurance. 

8.  Rights  and  Liabilities  of  Third  Persons. 

9.  Words  and  Phrases  Defined. 
10.    Time  of  Code's  Taking  Effect. 

Preamble. 
(Same  Preamble  as  in  Form  1.) 

Now,    THEREFORE,     BE     IT     ENACTED     BY     THE     LEGISLATURE    OF     THE     StATE     OF 

,  that :  — 


Chapter  I. 

RIGHTS  AND  REMEDIES  DECLARED,  GRANTED,  AND  CODIFIED. 

(For  Section  1,  see  Committee  Note      .) 

Section  1.  Rights  and  Remedies  Codified.  An  employe,  for  an  injury  in- 
curred in  the  course  of  his  employment,  shall  be  entitled  to  compensation  as 
provided  in  this  Code,  and  not  otherwise. 

(For  Section  2,  see  Committee  Note       .) 

Section  2.  Right  to  Compensation  Granted.  He  shall  have  a  right  to  com- 
pensation in  such  amount,  on  such  conditions,  and  by  such  remedy  as  is  now 
granted  and  provided  in  Chapter  II  of  this  Code. 
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Boston,  Mass.,  December  17,  1910. 

COMMONWEALTH     OF     MASSACHUSETTS. 

TENTATIVE  SYNOPSIS  AND  DRAFT  OF  A  PROPOSED  ACT  PROVID- 
ING FOR  PAYMENTS  IN  CASE  OF  ACCIDENTS  TO  EMPLOYEES. 

The  following  tentative  synopsis  and  draft  of  a  bill  are  submitted  for  pub- 
lic discussion.  The  commission  is  not  committed  to  this  act,  nor  at  present  in 
agreement  as  to  all  of  its  provisions,  but  proposes  to  modify  it  in  whole  or  in  part 
as  further  study  and  public  criticism  may  point  the  way. 

Synopsis. 

a.  The  law  covers  the  employees  of  the  Commonwealth'  counties,  cities 
and  to\ins,  and  all  other  employments,  except  where  there  are  not  over  five  em- 
ployees regularly  employed. 

b.  Recovery  allowed  in  all  cases,  irrespective  of  negligence,  except  when 
injury  is  self-inflicted  or  due  to  intoxication  of,  or  breach  of  statutory  regulations 
by,  the  injured  employee. 

c.  Employer  liable  for  injuries  to  employee  of  contractor  or  sub-contractor, 
where  the  work  being  done  is  part  of  the  trade  or  business  of  the  employer. 
He  shall  have  the  right  to  indemnify  from  such  contractor  or  sub-contractor. 

d.  In  case  of  the  bankruptcy  of  the  employer,  the  claim  of  the  injured  em- 
ployee shall,  as  far  as  possible,  be  given  priority  under  the  acts  of  Congress. 

e.  Insurance  companies  shall  be  directly  liable  to  the  injured  employee  for 
the  amounts  due  under  this  act. 

/.  During  the  first  two  weeks  of  disability  no  payments  shall  be  made,  but 
the  employer  shall  furnish  first  aid  to  the  injured  employe^  and  provide  neces- 
sary medical  treatment. 

g.  Amount  and  duration  of  compensation :  In  case  of  death,  dependents 
wholly  dependent  shall  receive  one-half  the  average  wages  of  the  deceased  em- 
ployee for  300  weeks,  but  not  less  than  $4  nor  more  than  $10  a  week.  A  wife  or 
husband  or  children  under  eighteen  shall  be  conclusively  presumed  to  be  wholly 
dependent. 

Partial  dependents,  in  the  absence  of  any  one  wholly  dependent,  shall  receive 
a  part  of  the  above  amount  proportioned  to  their  dependency. 

If  there  are  no  dependents,  the  expense  of  the  last  sickness  and  funeral 
shall  be  paid  by  the  employer,  not  to  exceed  $200. 

If  the  employee  does  not  die,  but  is  permanently  totally  incapacitated  for 
work,  he  shall  receive  one-half  wages  for  300  weeks,  not  less  than  $4  nor  more 
than  $10  a  week. 

If  the  employee  is  permanently  partially  incapacitated,  he  shall  receive  one- 
half  the  difference  in  his  earning  capacity. 

If  the  employee  is  temporarily  incapacitated,  he  shall  reteive  one-half  wages 
for  not  more  than  300  weeks,  not  less  than  $4  nor  more  than  $10  a  week,  but 
in  no  case  more  than  full  wages. 

h.  Payments  shall  be  in  weekly  installments,  which  may  be  ended,  in- 
creased or  diminished  within  the  above  limits  bv  the  Industrial  Accident  Board. 
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i.  Non-resident  aliens  shall  be  entitled  to  payments  as  dependents  of  a  de- 
ceased employee. 

y.    Employees  shall  not  be  required  to  contribute. 

k.  Employees,  subject  to  the  approval  of  the  Industrial  Accident  Board, 
may  substitute  a  scheme  including  the  payments  prescribed  by  the  act,  provided 
that,  if  any  contributions  be  required  of  the  employees,  the  extra  benefits  shall 
be  equal  to  the  contributions.  * 

/.  Aged  and  partially  incapacitated  employees  may,  with  the  approval  of 
the  Industrial  Accident  Board,  waive  the  provisions  of  this  act. 

m.  Controversies  under  the  act  shall,  in  default  of  agreement  by  the  par- 
ties, be  settled  by  an  arbitration  committee  of  three,  one  of  whom  shall  be  chosen 
by  each  party,  the  third  to  be  a  member  of  a  State  Board  appointed  by  the 
Governor,  called  the  Industrial  Accident  Board,  The  amounts  awarded  by  the 
arbitration  committee  shall  be  final,  but  there  shall  be  an  appeal  on  other  ques- 
tions to  the  Superior  Court  sitting  in  equity. 

n.  The  employers'  liability  act  shall  not  apply  to  those  persons  covered  by 
this  act.  The  injured  employee  may  sue  at  common  law,  or  proceed  under  this 
act,  but  not  both. 

AN  ACT. 

Providing    for   Payments   to   Employees    for    Personal    Injuries    Received   in    the 

Course  of  Their  Employment. 

Section  1.  Every  employer  who  has  more  than  five  persons  continuously 
in  his  employ  for  a  period  of  at  least  three  days  shall  be  subject  to  the  pro- 
visions of  this  act  at  such  times  as  the  number  of  such  persons  exceeds  five.  If 
an  employee  in  any  such  employment  receives  personal  injury  arising  out  of  and 
in  the  course  of  such  employment,  he  shall  be  paid  compensation  by  his  employer 
in  accordance  with  the  scale  and  conditions  of  compensation  hereinafter  provided: 

Section  2.  The  employer  shall  not  be  liable  to  pay  compensation  under 
this  act  for  any  injury  which  does  not  incapacitate  the  employee  for  a  period 
of  at  least  two  weeks  from  earning  full  wages  but  in  case  incapacity  extends 
beyond  the  period  of  two  weeks,  compensation  shall  begin  on  the  fifteenth  day 
after  the  accident. 

Section  3.  If  it  is  proved  that  the  employee  was  injured  by  reason  of  his 
deliberate  intention  to  cause  such  injury  for  the  purpose  of  securing  compensa- 
tion, or  of  his  deliberate  breach  of  statutory  regulations  affecting  safety  of  life 
or  limb,  or  of  his  intoxication,  any  compensation  in  respect  of  such  injury  shall 
be  disallowed. 

Section  4.  An  employee  who,  by  reason  of  advanced  age  or  impaired 
physical  condition,  has  become  more  liable  to  accidents  or  to  be  seriously  in- 
capacitated as  a  result  of  accidental  injury,  may,  after  having  obtained  the  approval 
of  the  Industrial  Accident  Board,  agree  with  his  employer  not  to  claim  the 
benefits  of  this  act.  As  to  such  employees,  the  employer  shall  thereafter  be 
subject  only  to  the  liability  imposed  by  the  common  law,  and  the  provisions  of 
sections  one  hundred  and  twenty-seven  to  one  hundred  and  thirty-five,  one 
hundred  and  forty-one  and  one  hundred  and  forty-three  of  chapter  five  hundred 
and  fourteen  of  the  acts  of  the  year  nineteen  hundred  and  nine,  and  any  acts  in 
amendment  thereof. 

Section  5.  If  an  employer  enters  into  a  contract,  written  or  oral,  with 
an  independent  contractor  to  do  such  employer's  work,  or  if  such  contractor 
enters  into  a  contract  with  a  sub-contractor  to  do  all  or  any  part  of  the  work 
comprised  in  such  contract  with  the  employer,  and  such  employer  would,  if 
such  work  were  executed  by  employees  immediately  employed  by  him,  be  liable 
to  pay   compensation  under  this  act  to  those   workmen,   such   employer  shall   be 
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liable  to  pay  to  such  employees  any  coiiipensation  which  would  be  payaoie  la 
them  under  this  act  by  such  independent  or  sub-contractors  if  such  independent 
or  sub-contractors  w-cre  employers  to  whom  this  act  applies.  Such  employer, 
however,  sliall  be  entitled  to  recover  indemnity  from  any  other  person  who  would 
have  been  liable  to  such  employees  independently  of  this  section.  This  section 
shall  not  apply  to  any  contract  of  such  independent  or  sub-contractors  which  is 
merely  ancillary  and  incidental  to,  and  is  no  part  of,  or  process  in,  the  trade  or 
business  carried  on  by  such  employer,  nor  to  any  case  where  the  injury  occurred 
elsewhere  than  on,  in,  or  about  the  premises  on  which  the  contractor  has  under- 
taken to  execute  the  work  for  the  employer  or  which  are  under  the  control 
or  management  of  the  employer. 

Section  6.  If  an  employer  liable  under  this  act  to  pay  compensation  to  an 
employee  offers  a  composition  under  the  acts  of  congress  relating  to  bankruptcy, 
or  is  adjudicated  a  bankrupt  under  said  acts,  the  claim  of  such  employee  shall 
be  deemed  to  be  a  debt  entitled  to  priority  under  the  terms  of  said  acts. 

Section  7.  Hereafter  all  insurance  policies  covering  the  liability  of  em- 
ployers to  pay  compensation  to  their  employees  shall  contain  a  clause  that  the 
insurance  company  shall  be  directly  liable  to  the  injured  employee  for  the  amount 
of  compensation  to  which  the  employee  is  entitled  under  this  act. 

Section  8.  Where  the  injury  for  which  compensation  is  payable  under  this 
act  was  caused  under  circumstances  creating  a  legal  liability  in  some  other  per- 
son than  the  employer  to  pay  damages  in  respect  thereof,  the  employee  may  at 
his  option  proceed  either  at  law  against  that  person  to  recover  damages,  or 
against  his  employer  for  ^compensation  under  this  act,  but  not  against  botb;  and 
if  compensation  be  paid  under  this  act,  the  employer  may  enforce  in  his-  own 
mime  the  liability  of  such  other  person. 

Section  Jl  The  following  words  and  phrases,  as  used  in  this  act,  ^lall, 
unless  a  different  meaning  is  plainly  required  by  the  context,  have  the-  following 
meaning :  — 

"Employer"  shall  include  the  legal  representatives  of  deceased  employers. 

"Employee."  Any  reference  to  an  employee  who  has  been  injured  shalU 
when  tVc  employee  is  dead,  also  include  his  legal  representative,  dependents  and 
other  rersfuH  to  whom  compensation  may  be  payable. 

** Dependents"  shall  mean  members  of  the  employee's  family  or  next  of  kin 
who  were  wholly  or  partly  dependent  upon  the  earnings  of  the  employee  for 
support  at  the  time  of  the  accident. 

''Average  weekly  wages"  shall  mean  the  earnings  of  the  injured  employee 
during  the  period  of  twelve  calendar  months  immediately  preceding  the  date  of 
injury,  divided  by  fifty-two;  but  if  the  injured  employe  lost  more  than  two  weeks* 
consecutive  time  during  such  period  by  reason  of  illness  or  injury,  then  the  earn- 
ings for  the  balance  of  such  twelve  calendar  months  shall  be  divided  by  the 
number  of  weeks  remaining  after  the  time  so  lost  has  been  deducted.  If,  how- 
ever, the  industry  in  which  the  injured  employee  is  engaged  is  of  a  seasonal  char- 
acter, hi.q  total  earnings  for  the  twelve  calendar  montiis  immediately  precedingr 
the  date  of  injury  shall  be  divided  by  the  number  of  weeks  during  which  he  wai 
employed.  Where,  by  reason  of  the  shortness  of  the  time  during  which  the  eoh 
ployee  has  been  in  the  employment  of  his  employer,  or  the  casual  nature  of  the 
employment,  or  the  terms  of  the  employment,  it  is  impracticable  at  the  date  of 
the  accident  to  compute  the  average  weekly  wages  as  above  defined,  regard  may 
be  had  to  the  average  weekly  amount  which,  during  the  twelve  months  previous 
to  the  accident,  was  being  earned  by  a  person  in  the  same  grade  employed  at  the 
same  work  by  the  sp.me  employer;  or,  if  there  is  no  person  so  employed,  by  a 
person  in  the  same  grade  employed  in  the  same  class  of  employment  and  in  the 
same  district. 
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Section  10.  In  case  death  results  from  the  injury,  the  employer  shall  pay 
the  dependents  of  the  employee,  wholly  dependent  upon  his  earnings  for  support 
at  the  time  of  the  accident,  a  weekly  payment  equal  to  one-half  his  average 
weekly  wages,  but  not  more  than  ten  dollars  nor  less  than  four  dollars  a  week, 
for  a  period  of  three  hundred  weeks  from  the  date  of  the  accident.  If  the  em- 
ployee leaves  dependents  only  partly  dependent  upon  his  earnings  for  support  at 
the  time  of  his  death,  the  employer  shall  pay  such  dependents  a  weekly  com- 
pensation equal  to  the  same  proportion  of  the  weekly  payments  for  the  benefit 
of  persons  wholly  dependent  as  the  amount  contributed  to  said  partial  dependents 
bears  to  the  annual  earnings  of  the  deceased  at  the  time  of  his  injury.  In  no 
case  shall  the  period  covered  by  such  compensation  be  greater  than  three  hundred 
weeks  from  the  date  of  the  accident. 

The  following  persons  shall  be  conclusively  presumed  to  be  wholly  dependent 
for  support  upon  a  deceased  employee:  — 

(a)  A  wife  upon  a  husband  with  whom  she  lives  at  the  time  of  his  death. 

(b)  A  husband  upon  a  wife  with  whom  he  lives  at  the  time  of  her  death. 

(c)  A  child  or  children  under  the  age  of  eighteen  years  (or  over  said 
age,  but  physically  or  mentalty  incapacitated  from  earning)  upon  the  parent  with 
whom  he  or  they  are  living  at  the  time  of  the  death  of  such  parent,  there  being 
no  surviving  dependent  parent.  In  case  there  is  more  than  one  child  thus  de- 
pendent, the  -death  benefit  shall  be  divided  equally  among  them. 

In  all  other  cases  questions  of  entire  or  partial  dependency  shall  be  de- 
termined in  accordance  with  the  fact,  as  the  fact  may  be  at  the  time  of  the  death 
of  the  employee;  and  in  such  other  cases,  if  there  is  more  than  one  person 
wholly  dependent,  the  death  benefit  shall  be  divided  equally  among  them,  and 
persons  partly  dependent,  if  any,  shall  receive  no  part  thereof;  if  there  is  no  one 
wholly  dependent  and  more  than  one  person  partly  dependent,  the  death  benefit 
shall  be  divided  among  them  according  to  the  relative  extent  of  their  dependency. 

In  all  cases  covered  by  the  preceding  clauses  relating  to  dependents  all  sums 
which  have  accrued  and  become  payable  to  the  injured  employee  before  his  death 
shall  be  allowed  for. 

If  the  employee  leaves  no  dependents,  the  employer  shall  pay  the  reasonable 
expense  of  his  burial  and  last  sickness,  which  shall  not  exceed  two  hundred 
dollars. 

In  case  permanent  total  incapacity  for  work  results  from  the  injury,  the 
employer  shall  pay  the  injured  employee  a  weekly  compensation  equal  to  one- 
half  his  average  weekly  wages,  but  not  more  than  ten  dollars  nor  less  than  four 
dollars  a  week,  for  a  period  of  three  hundred  weeks  from  the  date  of  the  accident. 

In  case  permanent  partial  incapacity  for  work  results  from  the  injury,  the 
employer  shall  pay  the  injured  employee  a  weekly  compensation  equal  to  one- 
half  the  difference  between  his  average  weekly  wages  before  the  accident  and 
the  average  weekly  wages  he  is  able  to  earn  thereafter,  but  not  more  than  ten 
dollars  a  week;  and  in  no  case  shall  the  period  covered  by  such  compensation  be 
greater  than  three  hundred  weeks  from  the  date  of  the  accident. 

In  case  temporary  incapacity  for  work  results  from  the  injury,  the  em- 
ployer shall  pay  his  injured  employee  a  weekly  compensation  equal  to  one-half 
of  his  average  weekly  wages,  but  not  more  than  ten  dollars  nor  less  than  four 
dollars  a  week,  until  the  injured  employee  is  able  to  resume  work;  but  in  no 
case  shall  the  period  covered  by  such  compensation  exceed  three  hundred  weeks 
from  the  date  of  the  accident,  nor  shall  the  compensation  exceed  full  wages. 

Section  11.  After  an  employee  has  given  his  employer  a  notice  of  an 
injury  as  provided  under  this  act,  and  from  time  to  time  thereafter  during  the 
continuance  of  his  disability,  he  shall,  if  so  requested  by  his  employer,  submit 
himself  for  examination  to  a  physician  or  surgeon  authorized  to  practice  medicine 
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under  the  laws  of  the  commonwealth,  furnished  and  paid  for  by  the  employer. 
The  employee  shall  have  the  right  to  have  a  physician  provided  and  paid  for 
by  himself  present  at  such  examination.  If  he  refuses  to  submit  himself  for 
such  examination,  or  in  any  way  obstructs  the  same,  his  right  to  compensation, 
and  any  proceedings  under  this  act  in  relation  to  compensation,  shall  be  sus- 
pended, and  his  compensation  during  such  period  of  suspension  may  be  forfeited 
until  such  examination  takes  place. 

Section  12.  The  compensation  payable  under  this  act  in  case  of  the  death  of 
the  injured  employee  shall  be  paid  to  his  legal  representative;  or,  if  he  has  no 
legal  representative,  to  his  dependents;  or,  if  he  leaves  no  dependents,  to  the  per- 
sons to  whom  the  expenses  for  the  burial  and  last  sickness  are  due.  If  the  pay- 
ment is  made  to  the  legal  representative  of  the  deceased  employee,  it  shall  be 
paid  by  him  to  the  dependents  or  other  persons  entitled  thereto  under  this  act 

Section  13.  All  questions  arising  under  this  act,  if  not  settled  by  agree- 
ment by  the  parties  interested  therein,  shall,  except  as  otherwise  herein  provided, 
be  determined  by  arbitration,  as  provided  in  this  act.  No  savings  or  insurance 
of  the  injured  employee,  independent  of  this  act,  shall  be  taken  into  consideration 
in  determining  the  compensation  to  be  paid  hereunder,  nor  shall  benefits  derived 
from  any  other  source  than  the  employer  be  considered  in  fixing  the  compensa- 
tion under  this  act 

Section  14.  Any  weekly  pa3mient  under  this  act  may  be  reviewed  by  the 
industrial  accident  board  at  the  request  either  of  the  employer  or  of  the  employee; 
and  on  such  review  it  may  be  ended,  diminished  or  increased,  subject  to  the  max- 
imum and  minimum  amounts  above  provided. 

Section  15.  Whenever  any  weekly  payment  has  been  continued  for  not 
less  than  six  months,  the  liability  therefor  may  in  unusual  cases  be  redeemed  by 
the  payment  of  a  lump  sum,  subject  to  the  approval  of  the  industrial  accident 
board. 

Section  16.  No  payment  under  this  act  shall  be  assignable  or  subject  to 
attachment,  or  be  liable  in  any  way  for  any  debts. 

Section  17.  No  proceedings  for  compensation  for  an  injury  under  this 
act  shall  be  maintained  unless  a  notice  of  the  accident  shall  have  been  given 
to  the  employer  as  soon  as  practicable  after  the  happening  thereof,  and  unless 
the  claim  for  compensation  with  respect  to  such  accident  shall  have  been  made 
within  six  months  after  the  occurrence  of  the  same;  or,  in  case  of  the  death 
of  the  employee,  or  in  the  event  of  his  physical  or  mental  incapacity,  within 
six  months  after  death  or  the  removal  of  such  physical  or  mental  incapacity. 
Such  notices  shall  be  in  writing,  and  shall  contain  the  name  and  address  of  the 
person  injured,  and  shall  state  in  ordinary  language  the  time,  place  and  cause 
of  the  injury;  and  shall  be  signed  by  the  person  injured,  or  by  a  person  in  his 
behalf,  or,  in  the  event  of  his  death,  by  his  legal  representative  or  by  a  person 
in  his  behalf;  and  such  notice  shall  be  served  upon  the  employer  or  upon  one  j 

employer,  if  there  are  more  employers  than  one,  or  upon  any  officer  of  a  corpora- 
tion if  the  employer  is  a  corporation,  by  delivering  the  same  to  the  person  on 
whom  it  is  to  be  served  at  his  residence  or  place  of  business,  or  by  sending  it  by 
mail  by  a  registered  letter  addressed  to  the  person  on  whom  it  is  to  be  served, 
at  his  last  known  residence  or  place  of  business.  A  uotice  given  under  the  pro- 
visions of  this  act  shall  not  be  held  invalid  or  insufficient  by  reason  of  any  in- 
accuracy in  stating  the  time,  place  or  cause  of  the  injury,  unless  it  is  shown  that 
it  was  the  intention  to  mislead  and  the  employer  was  in  fact  misled  thereby. 
Want  of  notice  shall  not  be  a  bar  to  proceedings  under  this  act,  if  it  be  shown 
that  the  employer  had  knowledge  of  the  accident 

Section  18.  The  provisions  of  sections  one  hundred  and  twenty-seven  to  one 
hundred  and  thirty-five,  one  hundred  and  forty-one  and  one  hundred  and  forty-  ] 
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three  of  chapter  five  hundred  and  fourteen  of  the  acts  of  the  year  nineteen  hun- 
dred and  nine,  and  any  acts  in  amendment  thereof,  shall  not  apply  to  the  employees 
entitled  to  compensation  under  this  act  while  it  is  in  force.  When  an  employee  is 
injured  under  such  circumstances  that  his  employer  is  liable  at  common  law,  such 
liability  of  the  employer  shall  not  be  affected  by  this  act,  but  such  injured  employee 
may  at  his  option  either  claim  compensation  under  this  act  or  proceed  against  his 
employer  at  common  law;  but  the  employer  shall  not  be  liable  to  pay  compensa- 
tion to  the  injured  employee  both  under  this  act  and  under  proceedings  instituted 
independently  thereof,  and  the  injured  employee  shall  be  bound  by  the  proceedings 
which  he  first  institutes  against  his  employer. 

Section  19.  If  an  employee  agrees  with  his  employer  to  settle  any  question 
under  this  act,  accepts  any  payment  thereunder  or  appoints  an  arbitrator  as  pro- 
vided by  section  twenty-two,  he  shall  be  deemed  to  have  taken  proceedings  under 
this  act. 

Section  20.  There  shall  be  an  industrial  accident  board  consisting  of  three 
members,  to  be  appointed  by  the  governor  by  and  with  the  advice  and  consent  of 
the  council,  one  of  whom  shall  be  designated  by  the  governor  as  chairman.  The 
term  of  office  of  members  of  this  board  shall  be  six  years,  except  that  when  first 
constituted  one  member  shall  be  appointed  for  two  years,  one  for '  four  years 
and  one  for  six  years.  Thereafter  one  member  shall  be  appointed  every  second 
year  for  the  full  term  of  six  years.  The  salary  of  the  chairman  shall  be  fifty- 
five  hundred  dollars  a  year  and  the  salary  of  the  other  members  shall  be  five 
thousand  dollars  a  year.  The  board  may  appoint  and  remove  a  secretary  and 
may  employ  such  other  clerks  as  may  be  necessary. 

Section  21.  If  the  employer  and  the  injured  employee,  or  in  case  of  his 
death  his  legal  representative,  reach  an  agreement  in  regard  to  compensation  under 
this  act,  a  memorandum  of  such  agreement  shall  be  filed  with  the  industrial  acci- 
dent board  and  if  approved  by  it,  thereupon  the  memorandum  shall  for  all  pur- 
poses be  enforcible  as  a  decree  of  the  superior  (probate)  court.  Such  agreements 
shall  be  approved  by  said  board  only  when  the  terms  thereof  conform  to  the 
provisions  of  this  act;  and  if  they  provide  for  payment  of  money  otherwise  than 
by  weekly  payments,  they  shall  not,  except  in  unusual  cases,  be  approved  by  said 
board. 

Section  22.  If  the  employer  and  the  injured  employee,  or  in  case  of  his 
death  his  legal  representative,  fail  to  reach  an  agreement  in  regard  to  compensa- 
tion under  this  act,  either  party  may  call  for  the  formation  of  a  committee  of 
arbitration.  Each  party  shall  select  one  member,  and  these  two,  with  the  addition 
of  a  member  of  the  industrial  accident  board  as  chairman,  shall  constitute  such 
arbitration  committee  for  the  settlement  of  the  questions  in  dispute.  It  shall  be 
the  duty  of  the  industrial  accident  board,  upon  the  request  of  either  party,  to 
notify  the  other  party  to  the  dispute  that  an  arbitration  committee  has  been  called 
for,  and  to  request  both  parties  to  appoint  their  respective  representatives  on  the 
committee.  Upon  receipt  of  notice  of  the  appointment  of  those  members,  the 
board  shall  designate  one  of  its  members  to  act  as  chairman.  If  either  party 
does  not  appoint  its  member  on  this  committee  within  seven  days  after  notification, 
as  above  provided,  the  board  or  any  member  thereof  shall  fill  such  vacancy  and 
notify  the  parties  to  that  effect. 

Such  committee  shall  make  such  inquiries  and  investigations  as  it  shall  deem 
necessary,  and  shall  have  the  power  to  subpoena  witnesses  and  to  examine  such 
portions  of  the  books  and  records  of  both  parties  as  relate  to  the  questions  in 
dispute.  The  hearings  of  this  committee  shall  be  held  at  the  place  where  the 
accident  ocairred,  and  the  decision  of  the  committee  shall  be  filed  with  the 
superior  (probate)  court  for  the  countv  where  the  accident  occurred,  and,  unless 
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an  appeal  is  taken  under  the  provisions  of  section  twenty-three,  it  shall  have  the 
force  of  a  decree  of  that  court. 

The  industrial  accident  board  or  any  member  thereof  may  appoint  an  im- 
partial physician  duly  qualified  to  examine  the  injured  employee  and  report  The 
fee  for  this  service  shall  be  five  dollars  and  traveling  expenses. 

The  arbitrators  representing  the  parties  to  the  dispute  shall  each  receive  five 
dollars  for  his  services,  but  the  industrial  accident  board  or  any  member  thereof 
shall  have  the  power  to  allow  additional  reasonable  compensation  in  extraordinary 
cases.  The  compensation  shall  be  paid  by  the  employer,  who  shall  deduct  one- 
third  from  any  compensation  found  due  the  employee. 

Section  23.  Either  party  may  within  seven  days  from  the  filing  of  the 
decision  of -the  arbitration  committee,  as  provided  by  section  twenty-two,  appeal 
therefrom  to  the  superior  court  for  the  county  where  the  accident  occurred. 
The  amount  of  compensation  as  determined  by  the  committee  shall  be  conclusive 
and  binding  on  the  parties.  All  other  questions  that  may  arise  shall  be  heard 
and  determined  by  said  superior  court,  as  in  other  equity  cases. 

Section  24.  When  the  weekly  payment  shall  be  ended,  diminished  or  in- 
creased, as  provided  by  section  fourteen,  or  where  it  shall  be  redeemed,  as  pro- 
vided by  section  fifteen,  the  decree  of  the  superior  (probate)  court  shall  be  modi- 
fied to  correspond  with  the  decision  of  the  industrial  accident  board  under  said 
sections. 

Section  25.  Any  employer  subject  to  the  provisions  of  this  act  may  enter 
into  an  agreement  with  his  employees  to  provide  a  scheme  of  compensation,  benefit 
or  insurance,  in  lieu  of  the  compensation  provided  for  in  this  act,  subject  to  the 
approval  of  the  industrial  accident  board.  Such  approval  shall  be  granted  only 
on  condition  that  the  scheme  proposed  includes  the  benefits  provided  by  this  act; 
and  if  the  scheme  provides  for  contributions  by  employees,  it  shall  confer  benefits 
in  addition  to  those  provided  by  this  act  at  least  equivalent  to  those  contributions. 
If  such  a  scheme  meets  with  the  approval  of  the  said  board,  it  shall  issue  a  cer- 
tificate enabling  the  employer  to  contract  with  any  or  all  of  his  employees  to 
substitute  such  scheme  for  the  provisions  of  this  act  for  a  period  of  not  more 
than  five  years. 

No  scheme  shall  be  certified  which  contains  an  obligation  upon  the  employees 
to  join  in  the  scheme  as  a  condition  of  their  hiring. 

Section  26.  This  act  shall  take  effect  on  the  first  day  of  July,  nineteen 
hundred  and  twelve. 
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APPENDIX   XLII. 


TENTATIVE  DRAFT  OF  AN  ACT  TO  PROVIDE  COMPENSATION  FOR 
WORKMEN   INJURED  IN  HAZARDOUS  INDUSTRIES. 

Prepared  by  Legal  Committee,  Department  on  Compensation   for  Industrial 
Accidents    and    their    Prevention,    the    National    Civic    Federation, 

1  Madison  Avenue,  New  York  City. 

(Matter  in  parenthesis  is  abbreviated,  unformulated   or   doubtful.) 

Article  I. 

GENERAL. 

Sec.  1.  The  Obligation. 

Sec.  2.  Reservation  of  Liability  for  Wrong  or  Negligence  in  certain  cases. 

Sec.  3.  Reservation  of   Penalties. 

Sec.  4.  Sub-Contracting. 

Sec.  5.  Remedies  both  against  Employer  and  Stranger. 

Sec.  6.  Application  of  the  Act. 

Sec.  7.  Definitions. 

Sec.  8.  Incompetency  of  Workman. 

Sec.  9.  (Saving  Clause.) 

Article  II. 

Scales  of  Compensation,  Etc 

Sec.  10.  Amount  of  Compensation. 

Sec.  11.  Rules  of  Computation. 

Sec.  12.  Payments  to  Injured  Workman. 

Sec.  13.  Compensation  to  Dependents,  etc. 

Sec.  14.  Preferences,  Exemptions,  and  Survival  of  Rights. 

Sec.  15.  Reports  as  to  Compensation. 

Article  III. 

Examinations  of  Injured  Workmen. 

Sec.  16.    Medical  Examinations. 

Sec.  17.    Examinations  in  Arbitrations. 

Sec.  18.    Refusal  of  Examination. 

Article  IV. 

Proceedings  under  this  Act. 

Sec.  19.  Notice  and  Claim. 

Sec,  20.  Agreements. 

Sec.  21.  Arbitrations. 

Sec.  22.  Duties  of  Arbitrator. 

Sec.  23.  Arbitrator's  Fees. 

Sec.  24.  Form  of  Agreements  and  Awards. 

Sec.  25.  Filing  Agreements,  Awards,  etc. 

Sec.  26.  Agreements  and  Awards,  when  cancelled. 


Sec. 

27. 

Sec. 

28. 

oec. 

29. 

Sec  30. 

Sec. 

31. 

Sec. 

32. 

Sec. 

33. 

Sec. 

34. 

Sec. 

35. 

Sec. 

36. 

Sec. 

37. 

Sec. 

38. 

Sec. 

39. 

Sec. 

40. 
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Staying  Proceedings  upon  Agreement  or  Award 

Judgment  upon   Agreement  or  Award. 

Review  or  Modification  of  Agreement  or  Award. 

Redemption  of  Liability. 

Insurance. 

Courts. 

Actions. 

When  Cause  of  Action  Accrues. 

Attorneys*  Liens. 

Article  V. 

Alternative  Schemes. 

Certificate  Required. 
Condition  to  Certificate. 
Certificate  to  be  Revocable. 
Information  to  be  Furnished. 
Rules,  etc. 

(Enacting  Clause.) 

Article  I. 

general. 

Sec.  1.  The  Obligation.  If,  in  any  employment  to  which  this  Act  applies, 
personal  injury  by  accident  arising  out  of  and  in  the  course  of  the  emplojrracnt 
is  caused  to  a  workman,  his  employer  shall,  subject  as  hereinafter  mentioned, 
be  liable  to  pay  compensation  to  the  workman  in  accordance  with  this  Act.  Save 
as  herein  provided  no  such  employer  shall  be  liable  for  any  injury  for  which 
compensation  is  recoverable  under  this  Act. 

Provided  that : 

(a)  The  employer  shall  not  be  liable  under  this  Act  in  respect  of  any  injury 
which  does  not  disable  the  workman  for  a  period  of  at  least  two  weeks  from 
earning  full  wages  at  the  work  at  which  he  is  employed. 

(b)  If  it  is  proved  that  the  injury  to  the  workman  results  from  his  de- 
liberate intention  to  cause  such  an  injury,  or  from  his  willful  failure  to  use  a 
guard  or  protection  against  accident  required  pursuant  to  any  statute  and  pro- 
vided for  him,  or  solely  from  his  deliberate  breach  of  statutory  regulations  af- 
fecting safety  of  life  or  limb,  or  from  his  intoxication,  any  compensation  in 
respect  to  that  injury  shall  be  disallowed. 

Sec.  2.  Reservation  of  liability  for  wrong  or  negligence  in  certain  cases. 
Where  the  injury  was  approximately  caused  by  the  individual  (personal)  neg- 
ligence either  of  commission  or  omission  of  the  employer,  (including  such  neg- 
ligence of  the  directors  or  of  any  officer  if  such  employer  is  a  corporation,  or 
of  any  c^f  the  partners  if  such  employer  is  a  partnership,  or  of  any  member  if  such 
employer  is  an  association,  but  excluding  the  negligence  of  competent  employes 
in  the  performance  of  their  duties  or  of  the  employer's  duty  delegated  to  them), 
the  existinja:  liability  of  the  employer  shall  not  be  affected  by  this  Act,  but  in 
such  case  the  injured  workman,  or  if  death  results  from  such  injury,  his  de- 
pendents as  herein  defined  if  they  unanimously  agree,  otherwise  his  (legal  repre- 
sentative, with  the  approval  of  the  Probate  Court),  may  elect  between  any  right 
of  action  against  the  employer  upon  such  liability  and  the  the  right  to  compen- 
sation under  this  Act. 

Sec.  3.  Reservation  of  Penalties.  Nothing  in  this  Act  shall  affect  the  lia- 
bility of  the  employer  to  a  fine  or  penalty  under  any  other  statute. 

Sec.  4.  Sub-contracting,  (a)  Where  any  person  (in  this  section  referred 
to  as  the  principal)  undertakes  to  execute  any  work  which  is  part  of  his  trade 
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or  business  or  which  he  has  contracted  to  perform  and  contracts  with  any 
other  person  (in  this  section  referred  to  as  the  contractor)  for  the  execution  by 
or  under  the  contractor  of  the  whole  or  any  part  of  the  work  undertaken  by  the 
principal,  the  principal  shall  be  liable  to  pay  to  any  workman  employed  in  the 
execution  of  the  work  any  compensation  under  this  Act  which  he  would  have 
been  liable  to  pay  if  that  workman  had  been  immediately  employed  by  him;  and 
where  compensation  is  claimed  from  or  proceedings  are  taken  against  the  prin- 
cipal, then,  in  the  application  of  this  Act,  references  to  the  principal  shall  be 
substituted  for  references  to  the  employer,  except  that  the  amount  of  compen- 
sation shall  be  calculated  with  reference  to  the  earnings  of  the  workman  under 
the  employer  by  whom  he  is  immediately  employed: 

(b)  Where  the  principal  is  liable  to  pay  compensation  under  this  section, 
he  shall  be  entitled  to  indemnity  from  any  person  who  would  have  been  liable 
to  pay  compensation  to  the  workman  independently  of  this  section,  and  shall 
have  a  cause  of  action  therefor. 

(c)  Nothing  in  this  section  shall  be  construed  as  preventing  a  workman 
from  recovering  compensation  under  this  Act  from  the  contractor  instead  of  the 
principal. 

(d)  This  section  shall  not  apply  in  any  case  where  the  accident  occurred 
elsewhere  than  on,  oc  in,  or  about  premises  on  which  the  principal  has  under- 
taken to  execute  work  or  which  are  otherwise  under  his  control  or  management 

(It  is  suggested  that  provisions  be  added  to  this  section,  as  follows: 

(e)  Giving  an  injured  workman  a  lien  on  the  money  due  and  unpaid  on 
the  contract. 

(f)  Giving  expressly  to  the  principal  contractor  who  pays  compensation 
voluntarily  to  a  workman  of  a  sub-contractor  the  right  to  recover  over  against 
the  sub-contractor. 

(g)  Giving  to  a  principal  contractor  when  sued  by  a  workman  of  a  sub- 
contractor a  right  to  call  in  the  sub-contractor  as  co-defendant.) 

Sec.  5.  Remedies  both  against  Employer  and  Stranger.  Where  the  injury 
for  which  compensation  is  payable  under  this  Act  was  caused  under  circumstances 
creating  a  legal  liability  in  some  person  other  than  the  employer  to  pay  damages 
in  respect  thereof — 

(a)  The  workman  may  take  proceedings  both  against  that  person  to  re- 
cover damages  and  against  any  person  liable  to  pay  compensation  under  this  Act 
for  such  compensation,  but  shall  not  be  entitled  to  recover  both  damages  and  com- 
pensation; and 

(b)  If  the  workman  has  recovered  compensation  under  this  Act,  the  per- 
son by  whom  the  compensation  was  paid,  or  any  person  who  has  been  called  on 
to  indemnify  him  under  the  section  of  this  Act  relating  to  sub-contracting,  shall 
be  entitled  to  indemnity  from  the  person  so  liable  to  pay  damages  as  aforesaid, 
and  shall  be  subrogated  to  the  rights  of  the  workman  to  recover  damages  there- 
for. 

Sec.  6.  Application  of  the  Act.  This  Act  shall  apply  only  to  employment  in 
the  course  of  the  employer's  trade  or  business  on,  in,  or  about  a  railway,  fac- 
tory, mine  or  quarry,  electric,  building  or  engineering  work,  or  in  certain  other 
hazardous  employments,  as  hereinafter  defined.  And  it  shall  not  apply  in  any 
case  where  the  accident  occurred  or  the  contract  of  employment  was  made 
befoc^  this  Act  takes  effect*. 

Sec.  7.    Definitions.    In  this  Act,  unless  the  context  otherwise  requires. 

(a)  "Railway"  means  (all  kinds  of  rail-ways,  including  private  railways, 
logging  roads,  etc,  excluding  only  horse-car  roads)  ;  and  "employment  on  rail- 
ways"  (includes  work  in  depots,  power  houses,  round  houses,  and  other  appur- 
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tenances,  and  in  private  yards,  switches,  etc.,  and  work  on  railways  for  express 
companies).     (Limit  to  intra-state  commerce.) 

(b)  "Factor\'"  means  any  premises  wherein  (mechanical)  power  is  used 
in  manufacturing!  making,  altering,  adapting,  ornamenting,  finishing,  repairing  or 
renovating  any  article  or  articles  for  the  purposes  of  trade  or  gain  or  of  the 
-lusiness  carried  on  therein,  (including  expressly  any  laufldry  or  bakery  whatso- 
ever wherein  power  machinery  is  used)  ;  and  includes  also  any  shipyard,  marble 
•'.utters'  and  polishers'  yard,  brick  yard,  meat  packing-house,  foundry,  forge, 
smelter,  blast  furnace,  coke  burning  plant,  lime  burning  plant,  phosphate  works, 
steam  heating  plant,  electric  lighting  plant,  electric  power  plant  and  water  power 
plant;  and  any  premises  where  ice  is  harvested  and  stored,  or  wherein  a  process 
requiring  the  use  of  any  dangerous  explosive  or  extra-hazardous  inflammable 
material  is  carried  on,  which  is  conducted  for  the  purpose  of  business,  trade  or 
gain. 

A  workman  employed  in  a  factory  which  is  a  ship-building  yard  shall  not 
be  excluded  from  the  benefit  of  this  Act  by  reason  only  that  the  accident  oc- 
curred outside  the  yard,  in  the  course  of  his  work  upon  a  vessel  in  -any  dock, 
pier  or  tidal  water  near  the  yard. 

(e)  ''Mine"  means  any  (opening  in  the  earth)  for  the  purpose  of  ex- 
tracting any  mineral  or  minerals,  and  all  underground  workings,  slopes,  shafts, 
galleries  and  tunnels,  and  other  ways,  cuts  and  openings 'connected  therewith, 
including  those  in  the  course  of  being  opened,  sunk  or  driven;  and  includes  also 
the  appurtenant  structures  at  or  about  the  openings  of  a  mine  and  any  adjoining 
(adjacent)  workplace  where  the  material  from  a  mine  is  prepared  for  use  or 
shipment.  s 

(d)  "Quarry"  means  any  place,  not  a  mine,  (including  a  bank  or  pit) 
where  stone,  slate,  clay,  sand,  gravel  or  other  solid  material  is  dug  or  otherwise 
extracted  from  the  earth  or  ground  for  the  purposes  of  trade  or  barter  or  of 
the  employer's  trade  or  business. 

(e)  "Electrical  work"  means  any  kind  of  work  in  or  directly  connected 
with  the  construction,  installation,  operation,  alteration,  removal  or  repair  of 
wires,  cables,  switchboards  or  apparatus  charged  with  electric  currents. 

(f)  "Building  w^ork"  means  any  work  (in  any  of  "the  building  trades") 
in  the  erection,  construction,  extension,  decoration,  alteration,  repair  or  demoli- 
tion of  any  building   (or  structural  appurtenance). 

(g)  "Engineering  work"  means  any  work  in  the  construction,  alteration, 
extension,  repair  or  demolition  of  a  railway  (as  hereinbefore  defined  but  in- 
cluding also  a  horse-car  railway),  bridge,  harbor,  jetty,  dike,  breakwater,  dam, 
pier,  dock,  (including  dry-dock  and  floating  dock),  reservoir,  canal,  aqueduct, 
tunnel,  underground  conduit,  sewer,  well,  oil  tank,  gas  tank,  water  tower  or  water 
works  (including  connected  stand  pipes  or  mains),  any  caisson  work  or  work  in 
artificially  compressed  air,  any  work  in  dredging,  pile  driving,  asphalt  paving 
(or  other  paving  with  molten  material),  moving  buildings,  moving  safes,  or  in 
laying,  repairing  or  removing  underground  gas  pipes  and  connections,  or  in  mill- 
wrighr/iig  or  the  erection,  installing,  repairing  or  removing  of  boilers,  furnaces, 
engines  and  power  machinery  (including  belting  and  other  connections),  and 
any  work  in  grading  or  excavating  where  shoring  is  necessary  or  power  ma- 
chinery or  blasting  powder,  dynamite  or  other  high  explosive  is  in  use  (ex- 
cluding mining  and  quarrying). 

(h)  The  "other  hazardous  employments"  to  which  this  Act  applies  mean 
any  work  in  a  general  or  terminal  warehouse,  in  a  grain  elevator,  in  a  malthouse, 
in  a  coalyard,  in  a  lumberyard,  in  a  stockyard,  in  a  building-material  yard,  as  a 
shipwright  or  rigger,  or  in  loading  or  unloading  the  cargo  of  any  vessel  at  dock 
in  a  port  of  this  State. 


employers'    LIAinLITY   COMMISSION.  329 

(i)     "Employer"  includes  any  body  of  persons,  corporate  or  unincorporated, 

and    the  (legal  representative)  of  a  deceased  employer. 

'  (J)  ^'"Workman"  means  any  person   who  has   entered  into  the   employment 

*  o^    or    works  under  contract  of  service  or  apprenticeship  with  an  employer ;  but 

does    not  include  a  person   (whose  employment  is  of  a  casual  nature  or)   who  is 

employed   otherwise  than   for   the   purpose   of   the   employer's   trade   or   business. 

f^^y     reference  to  a  workman  who  has  been   injured,  shall,  where  the  workman 

*s    dead,  include  a  reference  to  (his  dependents,  as  hereinafter  defined,  or  to  his 

^  ^cgal     representative)   or,  where  he  is  a  minor  or  incompetent,  to  his  committee 

^^    S~tia.rdian. 

C^)     "Dependents"  mean  such  members  of  the  workman^s   family  as  were 
*ioIIj^    or  in   part   dependent   upon   the   workman   at  the   time   of   the   accident. 
^^     * 'members  of  a  family"   for  the  purposes  of  this  Act  mean  only  widow  or 
.y^^^-nd,  as  the  case  may  be,  and  children;  or  if  no  widow,  husband  or  children, 
-^'^      parents   and  grandparents;   or  if  no  parents   or  grandparents,  then  grand- 
^m}^'^^Ti;  or  if  no  grandchildren,  then  brothers  and  sisters.     In  the  meaning  of 


^1  .^     soction  parents  include  step-parents,  children  and  grandchildren  include  step- 
aw  -      ''^•i   and   step-grandchildren,   and   brothers   and   sisters   include   step-brothers 

^tiep-sisters. 
itij  (1)     "Accident"  and  "injury"  in  this  Act  mean  only  such  an  accident  and 

of         J^     as  cause  the  injured  workman  to  be  absent  at  least  five  consecutive  hours 
5Ui^- *^     entire  half-day's  time  from  his  work;  and  "injury"  includes  an  injury  re- 
''^^    in  death. 
^^^^     T^^c.  8.     Incompetency  of  Workman.     In  case  an  injured  workman  is  men- 
^\w       ^^>competent  or  a  minor,   (or  where  death  results  from  the  injury,  in  case 
^     ^^   his   dependents  as   herein   defined  is   mentally  incompetent   or   a   minor), 
TX  V\Ve  time  when  any  right,  privilege  or  election  accrues  to  him  under  this  Act, 
^jg    committee   or  guardian   may,   in   his   behalf,   claim   and   exercise   such   right, 
privilege  or  election;  and  no  limitation  of  time,  in  this  Act  provided  for,  shall 
run,  so  long  as  such  incompetent  or  minor  has  no  committee  or  guardian. 
Sec.  9.    Saving  Clause.     (Deemed  inadvisable). 

«■'■■  Article  II. 

SCALES  OF  COMPENSATION,  ETC. 

•Sec.  10.    Amount  of  Compensation.    The  amount  of  compensation  under  this 
Act  shall  be —    . 

(a)     Where  death  results  from  the  injury — 

(1)      If   the    workman    leaves    and    dependents    wholly    dependent   upon    his 
earnings,  a  sum  equal  to  his  earnings  in  the  employment  of  the  same  employer 
during  the  three  years  next  preceding  the  injury,  but  not  exceeding  in  any  case 
($3,000),   provided   that   the   amount   of   any   weekly   payments    made   under   this 
Act  shall  be  deducted  from  such  sum;  and,  if  the  period  of  the  workman's  em- 
ployment by  the  said  employer  has  been  less  than  the  said  three  years,  then  the 
amount  of  his  earnings  during  the  said  three  years  shall  be  deemed  to  be  156 
times  his  average  weekly  earnings  during  the  period  of  his  actual   employment 
under  said  employer;  and  provided,  however,  that  if  the  workman  does  not  leave 
any  dependents,  residing  at  the  time  of  the  accident  in  the  United  States  or  the 
Dominion  of  Canada,  the  amount  of  compensation  shall  not  exceed  in  any  case 
(»1,000). 

(2)  If  the  workman  does  not  leave  any  such  dependents,  but  leaves  any 
dependents  in  part  dependent  upon  his  earnings,  such  proportion  of  the  amount 
payable  under  the  foregoing  provisions  of  this  section,  as  may  be  agreed  upon 
or  determined  to  be  proportionate  to  the  injury  to  the  said  dependents;  and 
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(3)  If  he  leaves  no  dependents,  the  reasonable  expenses  of  his  medical 
attendance  and  burial,  not  exceeding  ($100). 

(b)  Where  total  or  partial  incapacity  for  work  results  from  the  injury,  a 
weekly  payment  during  the  incapacity,  commencing  at  the  end  of  the  second 
week,  equal  to,  in  the  case  of  total  incapacity,  and  not  exceeding,  in  the  case  of 
partial  incapacity,  50%  of  his  average  weekly  earnings  during  the  previous  twelve 
months,  if  he  has  been  so  long  employed,  but  if  not,  then  for  any  less  period 
during  which  he  has  been  in  the  employment  of  the  same  employer;  provided, 
however,  that  if  the  workman  is  under  twenty-one  years  of  age  at  the  date  of  the 
accident  and  his  average  weekly  earnings  are  less  than  $10,  his  compensation  shall 
be  a  weekly  payment  not  exceeding  his  full  average  earnings. 

Provided  further  however,  that: 

(1)  No  such  weekly  payment  shall  exceed  ($10). 

(2)  No  such  weekly  payment  shall  extend  over  a  period  exceeding  (10) 
years,  nor  continue  after  the  workman  has  reached  the  age  of  (60)  years,  unless 
at  the  date  of  the  injury  he  was  over  (55)  years  of  age,  in  which  case  it  may 
continue  for  a  period  of   (5)  years  after  such  date. 

Sec.  11.  Rules  for  Computation.  For  the  purpose  of  the  provisions  of  this 
article  relating  to  "earnings"  and  "average  weekly  earnings"  of  a  workman,  the 
following  rules  shall  be  observed: 

(a)  "Average  weekly  earnings"  shall  be  computed  in  such  manner  as  is 
best  calculated  to  give  the  average  rate  per  week  at  which  the  workman  was  be- 
ing remunerated.  Provided  that  where  by  reason  of  the  shortness  of  the  time 
during  which  the  workman  has  been  in  the  employment  of  his  employer,  or  the 
casual  nature  or  the  terms  of  the  employment,  it  is  impracticable  to  compute  the 
rate  of  remuneration,  regard  may  be  had  to  the  average  weekly  amount  which, 
during  the  twelve  months  previous  to  the  accident,  was  being  earned  by  a  person 
in  the  same  grade  employed  at  the  same  work  by  the  same  employer,  or,  if  there 
is  no  person  so  employed,  by  a  person  in  the  same  grade  employed  in  the  same 
class  of  emplo3mient  and  in  the  same  district; 

(b)  Where  the  workman  had  entered  into  concurrent  contracts  of  service 
with  two  or  more  employers  under  which  he  worked  at  one  time  for  one  such 
employer  and  at  another  time  for  another  such  employer,  his  "earnings"  and  his 
"average  weekly  earnings"  shall  be  computed  as  if  his  earnings  under  all  such 
contracts  w^ere  earnings  in  the  employment  of  the  employer  for  whom  he  was 
working  at  the  time  of  the  accident; 

(c)  Employment  by  the  same  employer  shall  be  taken  to  mean  employment 
by  the  same  employer  in  the  grade  in  which  the  workman  was  employed  at  the 
time  of  the  accident,  uninterrupted  by  his  absence  from  work  due  to  illness  or 
any  other  unavoidable  cause : 

(d)  Where  the  employer  has  been  accustomed  to  pay  to  the  workman  a 
sum  to  cover  any  special  expenses  entailed  on 'him  by  the  nature  of  his  employ- 
ment, the  sum  so  paid  shall  not  be  reckoned  as  part  of  the  earnings. 

(e)  In  fixing  the  amount  of  the  weekly  payment,  allowance  shall  be  made 
for  any  payment  or  benefit  which  the  workman  may  receive  from  the  employer 
during  the  period  of  his  incapacity. 

(f)  In  the  case  of  partial  incapacity  the  weekly  payment  shall  be  computed 
to  equal,  as  closely  as  possible,  50%  of  the  diffirence  between  the  amount  of  the 
"average  weeking  earnings"  of  the  workman  before  the  accident,  to  be  computed 
as  herein  provided,  and  the  average  weekly  amount  which  he  is  most  probably 
able  to  earn  in  some  suitable  employment  or  business  after  the  accident,  subject, 
however,  to  the   limitations  hereinbefore  provided. 

Sec.  12.  Payments  to  injured  workman.  The  (Commissioner  of  Labor) 
shall  prescribe  reasonable  regulations  governing  the  time,  place  and  manner  in 
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which  weekly  payments  shall  be  made  within  this  State,  having  regard  to  the 
security  and  convenience  of  the  employer  and  the  welfare  of  the  workman;  but 
a   (Justice  of  the  Court),  upon  the  application  of  either  party,  may 

modify  such  regulations  in  a  particular  case,  as  to  him  may  seem  just.  If  a  work- 
man receiving  a  weekly  payment  cease  to  reside  in  the  state  (or  in  his  residence 
at  the  time  of  the  accident  in  an  adjoining  state)  his  right  to  weekly  pasrments 
shall  cease;  but  he  shall  be  entitled  to  receive  monthly  or  quarterly  as  may  be 
agreed  upon  or  as  the  Court,  upon  application,  having  regard  to  the 

welfare  of  the  workman  and  the  convenience  of  the  employer,  may  determine, 
the  sum  of  the  weekly  payments  accruing  during  the  preceding  month  or  quarter, 
so  long  as  he  proves  in  such  manner  and  at  such  intervals  as  may  be  prescribed 
by  the  rules  of  the  Court,  his  identity  and  the  continuance  of  the  incapacity  in 
respect  of  which  the  weekly  payment  is  payable. 

Sec.  13.  Compensation  to  dependents,  etc.  Where  death  results  from  the 
injury  and  the  dependents  of  the  deceased  workman,  as  herein  defined,  have 
agreed  to  accept  compensation,  and  the  amount  of  such  compensation  and  the 
apportionment  thereof  between  them  has  been  agreed  to  or  otherwise  determined, 
the  employer  may  pay  such  compensation  to  them  accordingly  (or  to  an  admin- 
istrator if  one  be  appointed),  and  thereupon  be  discharged  from  all  further 
liability  for  the  injury.  Where  only  the  apportionment  of  the  agreed  compensa- 
tion between  the  dependents  is  not  agreed  to,  the  employer  may  pay  the  amount 
into  (court),  or  to  (the  administrator)  of  the  deceased  workman,  with  the  same 
effect.  Where  the  compensation  has  been  so  paid  into  (court)  or  to  an  (ad- 
ministrator), (the  proper  probate  court),  upon  the  petition  of  such  (adminis- 
trator) or  of  any  of  such  dependents,  and  upon  such  notice  and  proof  as  its 
rules  may  provide,  shall  determine  (and  decree)  the  distribution  thereof  among 
such  dependents.  (Where  there  are  no  dependents,  medical  and  funeral  expenses 
may  be  paid  and  distributed  in  like  manner). 

Sec.  14.  Preferences,  exemptions  and  survival  of  rights.  (Persons  entitled 
to  compensation  to  be  given  the  highest  practicable  preference  in  case  of  in- 
solvency of  employer.  The  right  to  compensation  to  be  unassignable  and  to  be 
given  the  broadest  exemptions  from  attachment,  execution,  etc.;  but  to  be  ex- 
tinguished by  the  death  of  the  person  entitled  thereto). 

Sec.  15.  Reports  as  to  compensation.  (Employers  affected  by  this  act  to 
report  annually  to  the  Commissioner  of  Labor  such  reasonable  particulars  in 
regard  thereto  as  he  may  require,  ncluding  particulars  as  to  all  releases  of  lia- 
bility under  this  act  and  any  other  law.  The  penalty  for  failure  to  report  or 
for  false  report  might  be  to  invalidate  the  settlement). 

Article  III. 

EXAMINATIONS    OF    INJURED    WORKMAN. 

Sec.  16.  Medical  examinations.  An  injured  workman  shall  submit  himself 
to  examination  by  a  duly  qualified  medical  practitioner  provided  and  paid  by  the 
employer,  as  soon  after  the  accident  as  demanded,  and  from  time  to  time  there- 
after during  the  pendency  of  his  claim  for  compensation  or  during  the  receipt 
by  him  of  payments^  under  this  Act;  but  he  shall  not  be  required  to  so  submit 
himself  otherwise  than  in  accordance  with  regulations  made  by  (the  Commissioner 
of  Labor),  nor  at  more  frequent  intervals  than  prescribed  by  those  regulations. 

It  shall  be  the  duty  of  the  employer  to  cause  such  an  examination  to  be 
made  of  the  injured  workman  immediately  after  the  accident,  and  to  serve  a 
copy  of  the  report  by  his  medical  practitioner  of  such  examination  upon  the 
workman  within  six  days  after  the  accident.  If  no  such  examination  be  made 
and   report   furnished  by  the  employer  within  that  time,  the  workman  shall   be 
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examined  by  his  own  medical  practitioner,  and  shall  furnish  a  report  thereof 
by  his  medical  practitioner  to  the  employer,  for  which  he  shall  be  entitled  to 
recover  ($1)  from  the  employer,  which  amount  may  be  added  to  the  compensa- 
tion. Upon  the  receipt  by  either  party  of  such  a  report  from  the  other  party, 
the  party  receiving  it,  if  he  disputes  such  report  or  any  statement  therein,  shall 
notify  the  other  party  of  that  fact  within  six  days,  otherwise  such  report  shall 
be  prima  facie  evidence  of  the  facts  therein  stated  in  any  subsequent  proceedings 
under  this  Act. 

Jf  thereafter  a  dispute  exists  as  to  the  condition  of  the  workman,  the 
Court,  upon  application  of  either  party,  shall  order  an  examination  of  the 
workman  to  be  made  by  a  medical  examiner  appointed  by  it.  The  fees  of  such 
examiner  shall  be  fixed  by  the  Court  at  not  to  exceed  ($10),  and  shall  be  paid 
in  advance  by  the  applicant.  Such  medical  examiner  shall  report  his  conclusions 
from  such  examination,  in  duplicate,  to  each  party,  and  such  report  shall  be 
prima  facie  evidence  of  the  facts  therein  stated  in  any  subsequent  proceedings 
under  this  Act. 

Sec.  17.  Examinations  in  Arbitrations.  If  an  arbitrator  has  been  selected 
or  appointed  pursuant  to  the  provisions  of  this  Act,  the  workman  shall  submit 
himself  for  examination  by  such  arbitrator  or  by  a  medical  practitioner  selected 
by  him,  whenever,  wherever  and  under  such  conditions  as  such  arbitrator  in  the 
exercise  of  a  reasonable  discretion  may  order. 

Sec.  1.^.  Refusal  of  Examination.  If  the  workman  refuses  to  submit  him- 
self to  an  examination  hereinbefore  provided  for  or  in  any  wise  obstructs  the 
same,  his  right  to  compensation  and  to  take  or  prosecute  any  further  proceedings 
under  this  Act  shall  be  suspended  until  such  examination  take  place.  And,  when 
a  right  to  compensation  is  suspended,  no  compensation  shall  be  payable  in  respect 
of  the  period  of  suspension. 

Article  IV. 

PROCEEDINGS    UNDER  THIS    ACT. 

Sec.  10.  Notice  and  Claim.  Proceedings  for  the  recovery  of  compensation 
under  this  Act  shall  not  he  maintainable,  unless  written  notice  of  the  accident, 
stating  the  time,  place  and  particulars  thereof,  and  the  name  and  address  of  the 
person  injured,  has  been  given  within  (7)  day^  after  the  accident;  and  unless 
a  claim  for  compensation  has  been  made  within  six  months  after  the  accident, 
or,  in  case  of  death,  within  six  months  from  the  date  of  death.  (Such  notice 
shall  be  delivered  by  registered  letter.  The  want  of  or  any  defect  in  such  notice 
or  in  its  service  shall  not  be  a  bar  unless  the  employer  proves  that  he  has  in 
fact  been  thereby  prejudiced,  or  if  such  want  or  defect  was  occasioned  by  mis- 
take, physical  or  mental  incapacity  or  othef  reasonable  cause.  And  the  failure 
to  make  a  claim  within  the  period  above  specified  shall  not  be  a  bar,  if  such 
failure  was  occasioned  by  mistake,  physical  or  mental  incapacity  or  other  rea- 
sonable cause). 

Sec.  20.  Agreements,  Compensation  due  under  this  Act  may  be  settled  by 
agreement.  Every  such  agreement,  other  than  a  release,  shall  be  in  the  form 
hereinafter  provided. 

Sec.  21.    Arbitrations.    If  compensation  be  not  so  settled  by  agreement: 

(a)  If  any  committee,  representative  of  the  employer  and  the  workman 
exists,  organized  for  the  purpose  of  settling  disputes  under  this  Act,  the  matter 
shall,  unless  either  party  objects  by  notice  in  writing  delivered  or  sent  by  reg- 
istered mail  to  the  other  party  (before  the  committee  meets  to  consider  the 
matter),  be  settled  (in  accordance  with  its  rules)  by  such  committee  or  by  an 
arbitrator  selected  bv  it. 
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(b)  If  either  party  so  objects,  or  there  is  no  such  committee,  or  the  com- 
mittee or  the  arbitrator  to  whom  it  refers  the  matter  fails  to  settle  it  within  ninety 
days  from  the  date  of  the  claim,  the  matter  may  be  settled  by  a  single  arbitrator 
agreed  on  by  the  parties  or  selected  by  any  person  or  persons  or  judge  of  court 
agreed  on  by  the  parties.  The  consent  to  arbitration,  shall  be  in  writing  and 
signed  by  the  parties,  and  may  limit  the  fees  of  the  arbitrator  and  the  time  within 
which  the  award  must  be  made.  And  unless  such  consent  expressly  refers  other 
questions,  only  the  question  of  the  amount  of  compensation  shall  be  deemed  to 
be   in   issue. 

Sec.  22.  Duties  of  Arbitrator.  (The  Arbitrator  shall  not  be  bound  by  any 
technical  rules  as  to  procedure  or  evidence,  but  shall  give  the  parties  reasonable 
opportunity  to  be  heard  and  act  reasonably  and  without  partiality.  He  shall  make 
and  file  his  award,  with  the  consent  to  arbitration  attached,  in  the  proper  County 
Clerk's  office,  within  the  time  limited  in  the  consent,  or  if  no  time  limit  is  fixed 
therein,  within  ninety  days  after  his  selection,  and  shall  give  notice  of  such  filing 
to  the  parties  by  mail.) 

Sec.  23.  Arbitrator's  fees.  Unless  the  arbitrator's  fees  be  fixed  by  the 
consent  to  arbitration  or  be  agreed  to  by  the  parties  before  the  arbitration  they 
shall  be  taxed  by  a  justice  of  the  Court,  upon  notice,   (at  not  to  ex- 

ceed $  per  day  and  disbursements  or  in  any  event  $25  in  all).     The  arbitrator 

shall  apportion  the  cost  of  such  fees  in  his  discretion  between  the  employer  and 
workman  (but  not  more  than  2/3  against  either  one),  and  shall  add  the  amount 
apportioned  against  the  employer  to  the  first  payment  to  be  made  under  the  award. 
And  he  shall  note  the  amount  of  his  fees  on  the  award,  and  shall  have  a  lien 
therefor  on  the  first  payments  due  under  the  award. 

Sec.  24.  Form  of  agrecvients  and  aivards.  Every  agreement  for  compensa- 
tion and  every  award  shall  be  in  writing,  signed  and  acknowledged  by  the  parties 
or  by  the  arbitrator  or  secretary  of  the  committee  hereinbefore  referred  to, 
and  shall  specify  the  amount  due  and  unpaid  by  the  employer  to  the  workman 
up  to  the  date  of  the  agreement  or  award,  and,  if  any,  the  amount  of  the  weekly 
payments  thereafter  to  be  paid  by  the  employer  to  the  workman,  and  the  length 
of  time  such  weekly  payments  shall  continue. 

Sec.  25.  Filing  agreements,  awards,  etc.  It  shall  be  the  duty  of  the  employer 
to  file  or  cause  to  be  filed  every  release  of  liability  hereunder,  every  agreement 
for  or  award  of  compensation,  or  modifying  an  agreement  for  or  award  of 
compensation,  under  this  Act  (if  not  filed  by  the  committee  or  arbitrator),  to 
which  he  is  a  party,  (or  a  sworn  copy  thereof),  in  the  (County  Clerk's  office 
of  the  county  in  which  the  accident  occurred),  within  (00)  days  after  it  is  made, 
otherwise  it  shall  be  (void  as  against  the  workman).  (The  County  Clerk  shall 
accept,  receipt  for  and  file  any  such  release,  agreement  or  award,  without  fee, 
and  record  or  index  it,  etc.)  Nothing  herein  shall  be  cnnstrred  to  prevent  the 
workman   from  so  filing  such  agreement  or  award. 

Sec.  26.  Agreements  and  azvards,  zvJien  cancelled.  At  any  time  within  (one 
year)  after  an  agreement  or  award  has  been  so  filed,  a  Justice  of  the 
Court,  may,  upon  the  application  of  either  party,  cancel  such  agreement  or  award, 
upon  such  terms  as  may  be  just,  if  it  be  shown  to  his  satisfaction,  that  the 
workman  has  returned  to  work  and  is  earning  the  same  or  higher  wages  as  or 
than  he  did  before  the  accident,  or  that  the  agreement  or  award  has  been  ob- 
tained by  fraud  or  undue  influence,  or  that  the  committee  or  arbitrator  making 
the  award  acted  without  authority  or  was  guilty  of  serious  misconduct. 

Sec.  27.  Staying  proceedings  upon  agreement  or  award.  At  any  time  after 
the  filing  of  an  agreement  or  award  and  before  judgment  has  been  granted 
thereon,  the  employer  may  stay  further  proceedings  thereon  by  filing  in  the 
County  Clerk's  office  wherein  such  agreement  or  award  is  filed:     (a)    (a  proper 
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certificate  of  a  qualified  insurance  company  that  the  payment  of  the  compen- 
sation to  the  workman  is  insured  by  it)  ;  or  (b)  (a  proper  bond,  undertaking 
to  secure  the  payment  of  the  compensation.)  (Such  certificate  or  bond  to  be 
approved  by  a  Justice  of  the  Court  as  to  form  and  sufficiency,  etc.) 

Sec.  28.  Judgment  upon  agreement  or  award.  At  any  time  after  an  agree- 
ment or  award  has  been  filed,  the  workman  may  apply  to  the  Court, 
for  judgment  against  the  employer  for  a  lump  sum  equal  to  (90%)  of  the 
amount  of  payments  due  and  unpaid  and  prospectively  due  under  the  agreement 
or  award;  and,  unless  the  agreement  or  award  be  stayed,  modified  or  cancelled, 
or  the  liability  thereunder  be  redeemed  or  otherwise  discharged,  the  court  shall 
examine  the  workman  under  oath,  and,  unless  satisfied  that  the  application  is 
made  for  other  reasons  than  doubt  as  to  the  security  of  his  compensation, 
shall  compute  the  sum  and 'direct  judgment  accordingly,  as  if  in  an  action. 

Sec.  29.  Review  or  modification  of  agreement  or  award.  An  agreement  or 
award  may  be  modified  at  any  time  by  a  subsequent  agreement;  or,  at  any  time 
after  (one  year)  from  the  date  of  filing,  it  may  be  reviewed,  upon  the  application 
of  either  party,  on  the  ground  that  the  incapacity  of  the  workman  has  subse- 
quently increased  or  diminished.  Such  application  shall  be  made  to  the 
Court;  and,  unless  the  parties  consent  to  arbitration,  the  court  may  appoint  a 
medical  practitioner  to  examine  the  workman  and  report  to  it;  and  upon  his 
report  and  after  hearing  the  evidence  of  the  parties,  the  Court  may  modify 
such  agreement  or  award,  as  may  be  just,  by  ending,  increasing  or  diminishing 
the  compensation,  subject  to  the  limitations  hereinbefore  provided.  (The  fees 
of  the  arbitrator,  or  the  fees  of  the  medical  examiner,  to  be  fixed  by  the  court 
at  not  to  exceed  ($10),  shall  be  paid  in  advance  by  the  party  applying.  If  the 
compensation  be  increased,  a  prior  stay  shall  not  be  effective,  unless  the  employer 
file  a  further  certificate  or  bond  to  secure  the  increased  compensation). 

Sec.  30.  Redemption  of  Liability.  Where  any  weekly  payment  has  been 
continued  for  not  less  than  (six  months)  the  .liability  therefor  may  be  re- 
deemed by  the  employer  by  the  payment  to  the  workman  of  a  lump  sum  of  an 
amount  equal  to  75%  of  the  sum  of  the  weekly  payments  which  may  become 
due  according  to  the  award,  such  amount  to  be  determined  by  agreement,  or, 
in    default    thereof,    upon   application,    by    a   Justice   of    the  Court. 

(Upon  paying  such  amount  the  employer  to  be  discharged  from  all  further  lia- 
bility on  account  of  the  injury,  and  to  be  entitled  to  a  duly  executed  release, 
upon  filing  which  or  other  due  proof  of  payment,  the  liability  upon  any  agree- 
ment ur  award  to  be  discharged  of  record.) 

Sec.  31.  Insurance.  (Where  the  payment  of  compensation  to  the  workman 
is  insured,  the  insurer  shall  be  subrogated  to  the  rights  and  duties  of  the  em- 
ployer under  this   Act,  so    far   as   appropriate.) 

Sec.   32.     Courts.     All   references   hereinbefore  to   the  Court   or 

to  a  Justice  of  such  Court,  shall  mean  (such  Court,  etc.,  in  and  for  the  county 
or  district  in  which  such  accident  occurred,  but  the  objection  that  proceedings 
are  in  the  wrong  county  or  district  may  be  waived).  Such  Court  shall  make 
all   rules  necessary  and   appropriate  to  carry  out  the  provisions  of  this  Act. 

Sec.  3J?.  Actions.  A  workman's  right  to  compensation  under  this  Act, 
may,  in  default  of  agreement  or  arbitration,  be  determined  and  enforced  by  action 
in  (any  court  of  competent  jursidiction).  In  every  such  action  the  right  to  trial 
by  jury  shall  be  deemed  waived  and  the  case  tried  by  the  court  without  a  jury, 
unless  either  party  (with  his  notice  of  trial — or — when  the  case  is  placed  upon 
the  calendar,  demand  a  jury  trial  and  pay  the  fees  of  such  a  trial).  The  judg- 
ment in  the  action,  if  in  favor  of  the  plaintiff,  shall  be  for  a  lump  sum  equal 
to  the  amount  of  the  payments  then  due  and  prospectively  due  under  this  Act, 
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with  interest  on  the  payments  overdue,  or,  in  the  discretion  of  the  trial  judge, 
for  periodical  payments  as  in  an  award.  Where  death  results  from  the  injury, 
the  action  shall  be  brought  by  (the  legal  representative)  of  the  deceased  for  the 
benefit  of  the  dependents  as  herein  defined;  and  in  such  action  the  judgment 
may  provide  the  proportions  of  the  award  to  be  distributed  to  or  between  the 
several  dependents;  otherwise  such  proportions  shall  be  determined  by  the  proper 
(probate)  court  as  hereinbefore  provided.  An  action  to  set  aside  a  release  or 
other  discharge  of  liability  on  the  ground  of  fraud,  or  mental  incompetency  may 
be  joined  with  an  action  for  compensation  under  this  Act. 

Sec.  34.  When  the  cause  of  action  accrues.  The  cause  of  action  shall  be 
deemed  in  every  case,  including  a  case  where  death  results  from  the  injury,  to 
have  accrued  to  the  injured  workman  at  the  time  of  the  accident;  and  the  time 
limited  in  which  to  commence  an  action  for  compensation  therefor  shall  run 
as  against  him,  his  (legal  representatives)  and  dependents  from  that  date 
(Amend  the  Statute  of  Limitations,  if  necessary,  to  make  the  short  term,  ap- 
plicable to  actions  in  tort,  apply;  but  do  not  assimilate  this  action  in  terms  to 
an  action  in  tort.) 

Sec.  35.  Attorneys'  liens.  (Contingent  fees  of  attorneys  for  services  in 
proceedings  under  this  Act  shall  in  every  case  be  subject  to  approval  by  the  Court, 
and  a  copy  of  every  agreement  for  a  contingent  fee  shall  be  filed  within — a 
certain  time — with  the  Commissioner  of  Labor.) 

Article  V. 

ALTERNATIVE   SCHEMES    PERMITTED. 

Sec.  36.  Certificate  Required.  If  the  (Commissioner  of  Insurance)  certi- 
fies that  any  scheme  of  compensation,  benefit  or  insurance  for  the  workmen  of 
an  employer  in  any  employment  to  which  this  Act  applies,  whether  or  not  such 
scheme  includes  other  employers  and  their  workmen,  provides  scales  of  compen- 
sation not  less  favorable  to  the  workmen  and  their  dependents  than  the  corre- 
sponding scales  contained  in  this  Act,  and  that,  where  the  scheme  provides  for 
contributions  by  the  workmen,  the  scheme  confers  benefits  at  least  equivalent 
to  those  contributions,  in  addition  to  the  benefits  to  which  the  workmen  would 
have  been  entitled  under  this  Act  or  their  equivalents,  the  employer  may,  while 
the  certificate  is  in  force,  contract  with  any  of  his  workmen  that  the  provisions 
of  the  scheme  shall  be  substituted^  for  the  provisions  of  this  Act;  and  there- 
upon the  employer  shall  be  liable  only  in  accordance  with  that  scheme;  but, 
save  as  aforesaid,  this  Act  shall  apply  notwithstanding  any  contract  to  the  con- 
trary made  after  this  Act  becomes  a  law. 

Sec.  37.  Condition  to  certificate.  No  scheme  shall  be  so  certified  which 
does  not  contain  suitable  provisions  for  the  equitable  distribution  of  any  moneys 
or  securities  held  for  the  purpose  of  the  scheme,  after  due  provision  has  been 
made  to  discharge  the  liabilities  already  accrued,  if  and  when  such  certificate  is 
revoked  or  the  scheme  otherwise  terminated. 

Sec.  38.    Certificate  to  be  revocable.    If  at  any  time  the  scheme  no  longer 
fulfills  the  requirements  of  this  Article,  or  is  not  fairly  administered,  or  other 
(valid  and  substantial)  reasons  therefor  exist,  the   (Commissioner  of  Insurance) 
shall  revoke  the  certificate  and  the  scheme  shall  thereby  be  terminated. 

Sec.  39.  Information  to  be  reported.  Where  a  certified  scheme  is  in  effect 
the  employer  shall  answer  all  such  inquiries  and  furnish  all  such  accounts  in 
regard  thereto  as  may  be  required  by  the   (Commissioner  of  Insurance). 

Sec.  40.  Rules,  etc.  The  (Commissioner  of  Insurance)  may  make  all  rules 
and  regulations  necessary  to  carry  out  the  purposes  of  this  Article, 

This  Act  shall  take  effect 
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APPENDIX   XLIII. 


Arranged  by  W.  J.  Rohr, 
EHPLOYES'  LIABILITY  COnniSSION  OF  OHIO, 

COLUMBUS. 

Columbus,  Ohio,  September,  1910. 

The  following  letter  was  mailed  to  employers  of  labor  of  the  State  of  Ohio: 

Dear  Sir  :  —  In  accordante  with  an  Act  of  the  last  General  Assembly  this 
Commission  was  appointed  by  the  Governor  to  inquire  and  report  in  regard  to 
tlie  subject  of  the  direct  compensation  law  or  a  law  aflfecting  the  lijibility  of 
employers  to  employes  for  industrial  accidents  in  this  State. 

It  appears  to  the  Commission  that  for  the  purposes  of  their  inquiry,  it  is 
important  that  they  should  have  before  them  the  views  of  employers  of  labor  and 
they  believe  that  you  must  have  experience  and  information  as  to  the  working 
of  the  present  law  and  suggestions  for  its  amendment  which  will  be  of  value. 

The  Commission  particularly  requests  that  you  will  make  answer  in  writing 
to  the  last  of  questions  attached,  and,  in  addition,  will  be  glad  to  receive  from  you 
your  observations  as  to  any  other  matters  within  the  scope  of  the  inquiry. 

The  Commission  requests  that  your  reply  be  received  on  or  before  November 
21,   1910/ 


QUESTIONS  FOR  EMPLOYERS. 

1.  What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  State  with 
regard  to  liability  of  employers  for  accidents  to  their  employes?  What,  if  any, 
are  your  suggestions  as  to  the  amendment  of  the  law? 

2.  What  is  your  opinion  of  tlie  operation  and  adequacy  of  the  labor  law 
of  this  State  in  relation  to  the  prevention  of  accidents,  and  what,  if  any,  are 
\-our  suggestions  for  its  amendment  in  that  regard? 

8.  Is  the  court  and  jury  system  for  lixing  tlie  responsibility  for  industrial 
accidents  now  existing  in  the  State  satisfactory  in  its  operation?  If  you  answer 
no,  state  why. 

4.  Are  you  in  favor  of  a  system  under  which  all  accidents  to  employes 
shall  be  compensated  for  without  regard  to  negligence,  but  under  which  the  com- 
pensation paid  shall  be  limited  in  amount?     Please  state  reasons  for  your  answer. 

5.  If  you  are  in  favor  of  such  a  plan  are  you  of  opinion  that  the  expense 
should  be  borne  by  the  employer  or  shared  by  employer,  employe  and  State? 

6.  What  is  your  experience  as  to  the  value  of  relief  associations  of  employes? 

Respectfully  yours, 
EMPLOYERS'  LIABILITY  COMMISSION, 
By  J  AS.  Harrington  Boyd,  Chairman, 
W.  J.  RoHR,  Secretary. 


(Note.  —  None  of  those  letters  printed  in  full,  coming  under  the  heading  of 
"Letters  to  Employers,"  are  included  in  the  following  summary:) 

1.  What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  State  with 
regard  to  liability  of  employers  for  accidents  to  their  employes?  What,  if  any, 
are  your  suggestions  as  to  the  amendment  of  the  law? 
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One  hundred  and  fifteen  employers  are  of  the  ppinion  that  the  present  law 
is  unfair;  32  went  on  record  as  saying  that  the  law  was  fair,  while  77  did  not 
answer. 

2.  What  is  your  opinion  of  the  operation  and  adequacy  of  the  labor  law 
of  this  State  in  relation  to  the  prevention  of  accidents,  and  what,  if  any,  are 
your  suggestions  for  its  amendment  in  that  regard? 

Seventy-nine  believe  that  the  present  laws  should  be  strengthened;  55  are 
of  opinion  that  present  laws  are  satisfactory;  10  averred  that  they  were  opposed 
to  the  present  laws,  and  80  made  no  answer. 

3.  Is  the  court  and  jury  system  for  fixing  the  responsibility  for  industrial- 
accidents  now  existing  in  the  State  satisfactory  in  its  operation?  If  you  answer 
no,  state  why. 

In  reply  to  Question  4,  116  went  on  record  as  being  opposed  to  the  court  and 
jury  system;  58  signified  their  satisfaction,  and  50  failed  to  answer. 

4.  Are  you  in  favor  of  a  system  under  which  all  accidents  to  employes- 
shall  be  compensated  for  without  regard  to  negligence,  but  under  which  the  com- 
pensation paid  shall  be  limited  in  amount?    Please  state  reasons  for  your  answer. 

Ninety-five  reported  in  favor  of  compensation ;  92  as  opposed,  while  37  did 
not  answer  the  question. 

5.  If  you  are  in  favor  of  such  a  plan  arc  you  of  opinion  that  the  expense 
should  be  borne  by  the  employer  or  shared  by  employer,  employe  and  State? 

Sixty-nine  reported  in  favor  of  State,  employer  and  employe ;  32  that  em- 
ployer and  employe  should  contribute ;  8  that  employer  alone  should  do  so ;  1 
desired  that  the  employe  should  bear  the  whole  burden,  and  109  failed  to  answer; 

6.  What  is  your  experience  as  to  the  value  of  relief  associations  of  employes? 
Twenty  are  opposed  to  voluntary  relief  associations;  41  in  favor,  while  IQS^- 

expressed  no  opinion. 


LETTERS  FROM  EMPLOYERS. 

As  a  result  of  the  many  thousand  letters  sent  to  the  various  manufacturers 
and  employers  in  Ohio,  the  Commission  is  in  receipt  of  many  hundreds  of  an- 
swers. To  attempt  to  put  them  all  in  type,  would  necessitate  the  printing  of  one 
or  more  volumes,  and  within  the  short  time  allowed  the  Commission,  it  has  been 
deemed  best  to  publish  only  a  few.  Many  hundreds  sent  in  their  answers  to  the 
questions  submitted,  upon  the  blank  form  provided.  Those  have  been  carefully 
gone  over,  and  the  general  sentiment,  as  expressed  in  those  answers,  will  be  found 
immediately  following  letters  from  employers. 

In  this  connection,  the  Commission  desires  to  thank  those  who  have  so 
materially  interested  themselves  in  the  problems  which  have  confronted  it.  No 
one  will  hardly  deny  that  one  of  the  greatest  and  most  important  questions  be- 
fore the  employer  and  employe  of  today,  is  the  question  of  Employers'  Liability, 
and  that  of  Employes*  Compensation. 

THE  TAYLOR  AND  BOGGIS  FOUNDRY  CO. 

Cleveland,  O.,   November  4th,  1910. 
Employers'  Liability  Commission   of  Ohio: 

Gentlemen  :  —  Replying  to  your  recent  communication  we  are  pleased  to 
reoly  to  questions  for  employers  as  follows :  — 

1st.  We  consider  the  present  Employers'  Liabilities  of  Ohio  as  altogether 
unfair  and  would  suggest  that  if,  a  general  compensation  act  is  to  be  adopted, 
all    present   statutes   fixing   employers'   liability   should   be   repealed,   under   which. 

22 
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circumstances  any  liability  (o  the  employer  would  be  solely  negligence  under  the 
common   law. 

2d.  We  consider  measures  for  prevention  of  accidents  of  the  first  impor- 
tance. We  know  that  to  prevent  all  accidents  would  be  impossible,  but  wc 
favor  a  well  organized  department  for  Inspection  of  Factories,  etc.,  such  depart- 
ment to  be  under  the  control  of  engineers  and  experts  of  acknowledged  ability, 
they  to  employ  similar  grades  of  efficiency  for  actual  inspection  work.  We  con- 
sider it  very  important  that  this  whole  department  be  under  civil  service  govern- 
ment absolutely  divorced   from  politics. 

3d.  To  our  mind  the  jury  system  is  most  unsatisfactory.  The  men  who 
seem  to  have  the  time  to  serve  upon  juries  are  ordinarily  out  of  sympathy  with 
property  interests  and  we  believe  it  to  be  a  generally  admitted  fact  that  cor- 
porations, no  matter  how  just  their  cause,  are  at  a  disadvantage  when  a  case 
of  personal  injury  is  submitted  to  a  jury.  We  believe  it  to  be  possible  that  a 
compensation  scheme  could  be  devised  on  such  a  basis  as  would  greatly  decrease 
disputes,  which  would  include  an  arbitration  feature.  In  this  connection  it  might 
be  wise  to  incorporate  in  a  compensation  law  that  no  court  could  hear  a  case 
until  it  had  first  been  submitted  to  arbitration  or  the  employer  refused  to 
submit  it. 

4th.  We  are  of  the  opinion  that  a  general  compensation  upon  a  reason- 
ably regulated  schedule  of  payments  would  be  of  the  best  interests  to  both  em- 
ployer and  employe,  as  well  as  to  the  community.  We  believe  that  the  awards 
for  death  benefit  should  be  payable  in  installments,  rather  than  at  one  time. 

5th.  We  are  of  the  opinion  that  the  expense  should  be  paid  by  the  em- 
ployer, but  would  not  oppose  plan  to  have  same  shared  by  the  employes,  but  it 
will  naturally  find  its  way  into  the  cost  of  production  and  sooner  or  later  be  paid 
by  the  consumer.  We  believe  that  when  a  payment  is  made  the  employer  should 
be  released  from  any  and  all  obligations  as  to  common  law  liability.  We  con- 
sider that  the  employe  is  making  a  contribution  where  only  half  wages  are 
allowed,  suffering  the  loss  of  the  other  half  as  well  as  pain  and  suffering.  We 
do  not  believe  it  wise  that  the  State  should  undertake  to  operate  this,  or  any 
other  class  of  business,  but  that  it  might  be  handled  through  a  new,  or  existing 
department  of  the  State  government,  which  should  have  a  general  supervisor 
to  see  that  such  compensation  is  administered  either  by  insurance  companies, 
general  inspectors  or  individual  employes. 

6th.  We  have  no  such  association  connected  with  our  business.  We  con- 
sider that  any  means  for  relief  to  the  injured  has  a  good  effect  and  believe  that 
the  chief  trouble  with  associations  operated  by  employes  is  their  inability  to 
induce  all  to  join,  and  whatever  good  comes  of  such  an  association  is  more  or 
less  limited  by  this  condition.  Such  associations  would  not  be  necessary  unless 
to  provide  surgical  service  in  the  event  of  a  general  compensation  law  beings 
passed. 

Yours  very  truly, 

C.  J.  Morgan,  F.  Pres. 


LA  BELLE  IRON  WORKS. 

Steubenville,  O.,  November  19,  1910. 

P.mployer^  Liahility  Commission   of   Ohio: 

Gextlemen  :  —  Your  recent  printed  communication  addressed  "To  All  Era- 
iploycTs  of  Lahor  of  the  State  of  Ohio",  with  attached  list  of  questions,  has  been 
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received  by  us,  and  complying  with  your  request  we  respectfully  beg  to  submit 
the   following  answers  to  such  questions: 

L  This  law,  by  its  radical  limitations  and  restrictions  on  the  principles  of 
fellow-servant  and  contributory  negligence,  is  almost  a  complete  reversal  of  the 
time-honored  doctrine  existing  in  most  of  the  states  and  upheld  by  the  courts 
as  reasonable  and  just.  Under  the  present  law  the  humane  rule  heretofore  ob- 
taining which  presumed  accidents  to  be  without  fault  of  employer  or  employe 
until  shown  to  be  otherwise,  and  the  law  as  to  the  burden  of  proof  in  all  civil 
actions,  are  wholly  abrogated,  and  the  employer  is  now  presumed  negligent  until 
he  proves  the  contrary.  In  cflTect  this  law  tends  to  make  the  employer  an  insurer 
or  guarantor  of  his  employe  against  injury. 

Further,  under  the  present  law,  "All  questions  of  negligence,  contributory 
negligence  and  assumption  of  ri.sk,  shall  be  for  the  jury  under  the  instruction 
of  the  court."  Formerly  where  the  evidence  offered  by  the  plaintiff  showed  clearly 
either  that  his  own  negligence  was  the  cause  of  his  injury  or  that  his  own  negli- 
gence directly  contributed  thereto,  it  was  the  duty  of  the  court  (and  judges  cer- 
tainly should  be  more  competent  to  pass  on  such  questions  than  the  average  man 
or  set  of  men)  to  so  declare  and  dismiss  the  case.  With  proper  respect  for  the 
judiciary  can  any  one  suggest  a  sufficient  reason  for  taking  this  question  out  of 
the  province  of  the  court? 

2.  This  law,  in  so  far  as  it  prescribes  regulations  for  the  management  of 
mines,  work-shops  and  factories,  appears  to  us  as  adequate  as  such  laws  can 
reasonably  be  made.  The  New  York  Liability  Commission  is  said  to  have  re- 
ported that  35  per  cent  of  accidents  were  caused  by  the  negligence  of  the  em- 
ployes, 15  per  cent  by  the  negligence  of  the  employer,  and  50  per  cent  being 
blameless  or  pure  accidents.  Our  present  law  is  clearly  calculated  not  to  reduce 
but  to  increase  the  first  percentage.  It  puts  a  premium  on  the  employes'  negli- 
gence. What  is  needed  is  more  law  to  compel  the  exercise  of  care  by  the  em- 
ploye, and  not  to  exonerate  and  reward  the  careless  employes.' 

3.  Juries  almost  invariably  and  naturally  indulge  their  sympathies  by  their 
verdicts,  and  feeling  as  they  often  do  that  the  large  employer  is  able  to  pay  in 
the  particular  case,  they  are  inclined  to  disregard  the  merits  in  a  case  of 
aggravated  injury.  Certainly  our  courts  are  just  as  honest  as  the  average  jury, 
and  far  more  competent  to  decide  such  cases  according  to  the  law  and  the  evi- 
dence. We  dare  say  that  a  jury  seldom  ever  sat  in  a  personal  injury  suit  who 
would  not  accede  that  the  trial  judge  was  belter  able  to  determine  the  issues 
than  they. 

4.  Such  a  system  would  make  the  worthy  divide  with  the  unworthy.  A 
culpable  employe  should  not  be  paid  by  his  employer  for  causing  an  accident. 
Insurance  affords  such  an  employe  the  desired  relief. 

5.  As  above  indicated,  we  are  opposed  to  such  a  plan.  In  a  case  where 
the  employer  is  blameless  why  should  he  be  compelled  to  contribute  to  a  donation 
or  charity?  If  the  State  shall  see  fit  to  provide  for  employes  injured  through 
their  own  fault  the  employer  would  contribute  his  just  share  when  he  pays  his 
laxeS)  as  in  the  case  of  all  other  legislative  benevolences. 

G.    We  have  had  no  such  experience. 

Yours  very  truly, 

R.  C.  Kirk,  Treasurer. 
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THE  HAGAR  STRAW  BOARD  AND  PAPER  COxMPANY. 

Xenia,  Ohio,  October  19,  1910. 
Employers'  Liability  Commission  of-  Ohio. 

Gentlemen  :  —  We  have  your  circular  letter,  undated,  asking  a  number  of 
questions  with  regard  to  the  liability  of  employers  for  accidents  to  employes. 
We  beg  to  say  that  we  have  operated  our  plant  now  for  about  twenty  years, 
and  have  had  but  few  questions,  arising  out  of  minor  particulars,  in  regard  to 
damages  for  accidents.  A  small  company  where  the  management  can  give  per- 
sonal attention  to  accidents,  and  do  what  is  right,  gets  along  without  much 
trouble  under  present  conditions. 

With  reference  to  your  second  question,  we  have  to  say  that  we  think  the 
present  labor  laws  of  the  State  are  very  good  in  relation  to  the  prevention  of 
accidents.  The  inspectors  come  around  frequently  and  we  think,  suggest  about 
everything  that  can  reasonably  be  avoided,  for  this  purpose.  We  presume  it  will 
always  be  impossible  to  prevent  occasional  accidents  where  machinery  is  used, 
as  in  order  to  make  machinery  operative,  there  must  necessarily  be  certain  ex- 
posed parts,  which  will  occasionally  injure  an  employe. 

With  reference  to  Question  No.  3,  we  have  to  say  that  in  our  opinion  the 
system  for  fixing  the  responsibility  for  industrial  accidents  is  as  good  as  can 
be  devised;  unless  a  system  of  fixing  compensation  without  regard  to  negligence 
should  be  preferable.  We  are  inclined  to  the  belief  that  such  a  system  as  this 
is  probably  the  best  that  can  be  devised.  But  it  might  put  a  hardship  upon  manu- 
facturers in  this  State,  who  are  compelled  to  compete  with  manufacturers  in 
other  states.  Of  course,  it  will  mean  that  manufacturers  will  have  to  carry  an 
insurance  to  cover  the  loss.  If  the  insurance  rate  is  higher  than  it  is  under  the 
present  system,  it  will  mean  that  manufacturers  here  will  be  at  a  disadvantage 
as  compared  with  manufacturers  elsewhere.  It  may  be  possible,  however,  to  de- 
vise a  law  that  will  not  necessarily  raise  the  insurance  rate.  Of  this  we  are  not 
advised.  If  the  plan  is  adopted,  it  is  our  opinion  that  the  expense  of  it  had  better 
be  borne  by  the  employers.  In  no  event,  should  any  additional  state  officers  be 
provided,  for  the  benefit  of  the  politicians. 

We  have  no  experience  as  to  the  value  of  the  relief  association. 

.    Yours  truly, 
THE  HAGAR  STRAW  BOARD  &  PAPER  CO. 

By  Geo.  Little. 


THE  TRIUMPH  ELECTRIC  COMPANY. 

Cincinnati,  Ohio,  November  9,  1910. 

The  Employers'  Liability  Commission  of  Ohio. 

Gentlemen:  —  Enclosed   please  find   our   answers   to   the   list   of  questions 

submitted, 

QUESTIONS    FOR    EMPLOYERS. 

1.  In  our  opinion  the  present  law  of  the  State  of  Ohio  is  unfair  for  the 
following  reasons: 

If  the  aggregate  loss  caused  by  industrial  accidents  is  to  become  a  part  of 
the  cost  of  the  product  to  be  paid  for  by  the  consumer,  any  movement  looking 
toward  tlic  permanent  establishment  of  such  a  policy  must  recognize  two  essential 
elements : 

First  —  Equalization  of  the  burden. 

Second  —  Rendering   indemnification   certain. 
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Under  the  present  law  an  employer  might  suffer  a  heavy  loss,  which  by 
reason  of  competition  he  would  not  be  able  to  include  in  the  price  of  commodities, 
but  which  he  would  be  required  himself  to  bear. 

The  present  Ohio  law  increases  the  cost  of  liability  insurance  to  the  employer 
and  guarantees  the  employe  nothing  except  the  right  to  maintain  an  action. 

When  we  consider  that  24  per  cent  of  the  employers  employ  10  men  or  less; 
25  per  cent  of  tbe  employers  employ  more  than  10  or  less  than  20;  31  per  cent 
of  the  employers  employ  more  than  20  or  less  than  50;  5  per  cent  of  the  employers 
employ  more  than  50  or  less  than  100;  7  per  cent  of  the  employers  employ  more 
than  InO  or  less  than  200;  5  per  cent  of  the  employers  employ  more  than  200 
or  less  than  300 ;  that  only  3  per  cent  employ  more  than  300 ;  it  must  be  apparent 
that  a  very  ordinary  industrial  accident  would  not  only  involve  the  manufacturer 
in  endless  litigation,  but  also  that  it  might  mean  ruin  to  him  and  inadequate 
compensation  to  the  workman. 

The  present  law  leaves  open  the  possibility  of  diverting  into  improper  chan- 
nels the  amount  which  is  actually  expended,  and  which  should  in  justice  go  to  the 
employe. 

In  many  cases,  the  employer  might  be  held  for  substantial  amounts  aggregat- 
ing $12,000.00  in  a  single  case,  but  in  only  a  small  percentage  of  the  cases  would 
the  compensation  be  just  or  fair. 

The  present  law  encourages  and  fosters  the  contingent  fee  system  and  in 
most  cases  a  very  large  and  imreasonable  part  of  the  amount- awarded  to  the 
claimant  would  go  to  the  attorney. 

It  docs  not  lessen  tlie  strenuous  efforts  put  forth  by  indemnity  companies  to 
drive  a  hard  bargain. 

Compensation  should  be  proportioned  to  the  actual  financial  loss  to  the  in- 
jured and  the  unit  upon  which  the  right  to  recover  is  found  should  be  the  actual 
wage,  the  current  earnings  of  the  workman. 

This  system  means  economy  in  administration,  the  liability  is  certain,  the 
amount  readily  ascertained,  while  under  the  present  law  the  liability  of  the  em- 
ployer in  most  cases  is  a  difficult  matter  to  determine. 

Under  the  present  law  juries  will  give  all  sorts  of  verdicts,  sometimes  ab- 
surdly low,  and  other  times,  probably  unconscionably  high. 

It  goes  beyond  all  reasonable  requirements  and  awards  damages  to  an  em- 
ploye who  may  have  co-operated  with  his  employer  in  the  breach  of  duty. 

Section  6245-3  provides  that  any  contract  between  employer  and  employe  ex- 
empting the  employer  from  liability  is  void. 

The  relation  existing  between  employer  and  employe  is  not  completely  de- 
fined under  the  present  law,  while  all  prior  laws  and  dccisrons  pertaining  to  this 
very  question  are  either  repealed  or  inapplicable,  and  it  does  not  limit  the  rules 
of  liability  to  industrial  occupations. 

It  extends  the  doctrine  of  superior  servants  to  employes  of  other  branches 
where  no  such  relation  exists,  irrespective  of  the  duties  to  be  performed. 

2.  We  consider  the  system  of  factory  and  workshop  inspection  as  good,  and 
our  only  suggestion  would  be  in  the  line  of  revising  requirements  in  accordance 
with  the  modern  practice  and  the  employment  of  sufficiently  good  inspectors  to 
do  the  work  properly. 

We  further  believe  that  the  cost  of  such  inspection  should  be  paid  out  of 
the  above  fund  on  the  same  plan  as  mutual  insurance. 

3.  No,  because  the  sympathies  of  both  are  naturally  with  the  employe,  fre- 
quently resulting  in  different  awards  by  different  courts  for  the  same  kind  of 
injury,  whereas,  it  would  be  more  criuitablc  to  all  to  have  a  uniform  damage 
for  the  same  injury. 
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4.  I  am  in  favor  of  a  system  under  which  all  accidents  to  employes  shaU 
be  compensated  for  under  which  the  compensation  shall  be  limited  in  amount  and 
definitely  fixed.  1  believe  the  question  of  negligence  should  be  entirely  eliminated, 
and  further,  that  every  employe  should  be  held  responsible  for  his  wdlful  acts. 
The  actual  remittances  to  the  workmen  would  be  greater  and  the  burden  could, 
under  wise  laws,  be  more  equitably  distributed  and  the  tendeiKy  toward  prolonged 
litigation  reduced  to  a  minimum. 

5.  I  am  of  the  opinion  that  the  expense  should  be  borne  by  employer,  em- 
ploye and  State.  In  several  foreign  countries  employers  are  given  the  oppor- 
tunity of  contributing  to  insurance  of  their  workmen,  not  merely  to  the  amount 
of  their  own  liability,  but  for  their  benefits  as  well.  In  these  cases  the  employer 
contributes  flot  only  to  the  burden  of  the  total  cost  of  insurance,  but  when  the 
loss  is  indemnified  by  the  fund,  he  escapes  further  liability,  as  his  contributions 
pay  for  the  insurance  requisite  for  his  own  burdens. 

The  State  itself  sometimes  contributes  in  the  form  of  subsidies  or  other- 
wise, the  principles  upon  which  these  are  based  being,  first,  supervision  along  with 
an  administrative  subsidy  is  more  economical  than  any  other  method  and  is  justi- 
fied on  the  same  grounds  as  supervision  of  other  branches  of  business;  second, 
if  insurance  is  effectual  it  will  give  relief  to  an  amount  greater  than  its  cost  to 
the  State  through  the  reduction  of  the  general  taxes  and  the  protection  of  its 
citizens  from  disability  and  often  from  disaster.  Another  method  is  by  a  mutual 
insurance  fund  created  by  associations  of  employers  established  upon  a  sound  in- 
surance and  actuarial  basis  which  would  be  maintained  by  the  employer  and  the 
emplo3'e  jointly  under  State  supervision.  The  law  fixing  the  amount  of  the 
liability  and  the  manner  in  which  payment  shall  be  made.  In  our  opinion  it  is 
of  the  utmost  importance  to  permit  the  employer  to  transfer  his  liability  for  a 
consideration  to  a  company  or  association  which  should  be  supervised  by  the 
State.  If  under  such  supervision  the  company  or  association  should  fail,  the  State 
itself  should  assume  the  obligation  of  paying  any  claimant,  thereby  insuring  to 
the  w^orkmen  the  compensation  to  which  he  is  justly  entitled.  To  cover  the  risk 
of  failure  of  the  companies  or  associations,  a  small  portion  of  the  premium  could 
be  paid  to  the  State  to  be  held  by  it  in  a  special  fund  to  meet  such  contingencies. 

6.  Relief  associations,  such  as  are  referred  to,  are  good  as  far  as  they  go, 
but  they  do  not  reach  a  great  enough  number.  It  is  probably  true  that  about  35 
per  cent  of  the  employes  of  factories  where  relief  associations  are  maintained  are 
members.  We  know  of  none  which  are  conducted  on  a  scientific  basis  and  their 
permanency  is  therefore  very  doubtful. 

Yours  very  truly, 

THE  TRIUMPH  ELECTRIC  CO. 

J.    C.    HoBART,    Mgr. 


THE  DEFOREST   SHEET   AXD  TINPLATE  COMPAXY. 

NiLES,  Ohio.  October  10,  1010. 
The  Employers'  Liability  Commission   of  Ohio. 

Gentlemen:  — We  have  yours  concerning  the  subject  of  Employers'  Lia- 
bility and  Workmen's  Compensation  Laws,  and  in  reply  will  say  that  we  think 
that  when  a  w-orknicn's  compensation  law  is  passed  it  should  take  the  place  of  all 
existin.ir  rights  and  privileges  of  employes  under  the  common  law  or  any  existing 
statutes. 

We  understand  however,  that  this  is  not  feasible  as  it  would  be  declared 
unconstitutional,  the  legislatures  having  no  right  to  deprive  employes  of  the  exist- 
ing means  of  redress. 
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This  being  the  case  we  feel  that  the  amounts  established  by  these  compen- 
sation laws- should  be  lenient  towards  employers,  for  as  a  matter  of  fact  it  only 
establishes  a  minimum  liability,  because  they  still  have  redress  to  the  common 
laws  or  any  statutes  in  existence,  and  should  he  fail  to  get  a  larger  amount  than 
is  established  by  the  employers'  liability  act,  he  can  still  always  fall  back  and 
take  this  amount  so  determined. 

We  believe  that  it  would  be  entirely  constitutional  to  have  any  special  em- 
ployes' liability  statute  now  existing,  repealed  at  the  same  time  that  the  employers* 
liability  compensation  law  is  passed. 

If  this  is  done,  and  the  wording  of  the  new  law  made  plain  so  that  its  intent 
would  be  clearly  shown  in  the  wording,  we  believe  that  this  would  be  both  bene- 
ficial to  the  employes  and  to  employer.  It  would  make  it  possible  for  them  to  get 
together  and  adjust  claims  arising  through  injury  to  employes  without  the  aid  of 
the  court,  which  as  you  know  is  very  expensive  and  tedious,  and  it  is  certainly 
to  the  interest  of  the  employers  and  employes,  that  whatever  is  done  should  be 
really  in  their  behalf,  and  not  to  default  matters,  and  make  it  necessary  for  them 
to  pay  heavy  attorney  fees,  and  to  suffer  long  waits,  sometimes  of  several  years, 
before  they  can  get  compensation. 

Whatever  an  employe  is  entitled  to  he  should  have  immediately  after  the 
injury  occurs  as  it  is  then  he  needs  it  most,  and  he  should  get  all  the  employer 
has  to  pay,  not  from  one-fourth  to  one-half  of  it,  as  he  does  now  under  the 
present  system,  whereby  legal  advice  takes  the  balance. 

Yours  very  truly, 

Walter  A.  Taylor,  Pres. 


THE  BILLINGS-CHAPIN  CO. 

-Cleveland,   O.,   November   19,   1910. 

EfHployers'  Liability  Commission   of  Ohio, 

Dear  Sirs:  I  have  your  circular  letter  calling  for  reply  on  or  before  No- 
vember 21,  and  feel  somewhat  diffident  about  answering  it,  owing  to  my  ignorance 
of  the  customs  that  prevail  generally,  but  as  it  is  a  matter  which  lies  pretty  close 
to  the  pocketbook  and  should  lie  pretty  close  to  the  heart  of  most  employers, 
I  will  try  and  add  my  mite, 

1st.  The  law  as  I  understand  it  is  not  a  fair  one,  putting  too  much  of  the 
burden  of  responsibility  upon  the  employer. 

2nd.  I  think  that  there  should  be  more  frequent  inspection  of  those  plants 
where  accidents  occur  most  frequently.  I  think  greater  publicity  should  be  given 
to  the  number  of  accidental  deaths  that  take  place  and  the  causes  which  led  to 
them.  I  presume  such  statistics  are  collected,  and  should  be  given  local  promi- 
nence in  the  larger  industrial  centers  where  those  accidents  are  most  frequent 
If  we  have  any  statistics  showing  whether  the  number  of  deaths  per  thousand 
by  accident  is  greater  today  than  it  was  twenty  years  ago,  I  have  not  seen  them, 
but  I  should  imagine  they  were  much  greater.  If  repeated  attention  were  called 
to  the  fact,  I  think  it  would  help  act  as  a  caution  and  a  corrective. 

3rd.  It  is  anything  but  satisfactory  as  all  that  have  had  much  to  do  with 
the  jury  system  are  agreed.  Sympathy  is  far  too  apt  to  cut  a  figure  and  the 
Tcrdict  more  often  rests  upon  the  ability  of  the  lawyer  to  play  upon  the  feelings 
or  prejudices  of  the  jury  than  upon  the  merits  of  the  case,  apparently,  if  we 
are  to  judge  by  the  divergence  in  verdicts  in  similar  cases. 

4th.  No,  I  think  the  compensation  should  be  limited  in  amount  and  regu- 
lated according  to  the  degree  of  negligence  that  may  appear.  The  law  should 
require  the  employer  to  furnish  all  reasonable  safeguards  to  his  employes.     The 
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State  should  have  a  Conimissioa  that  should  go  exhaustively  into  the  subject 
;:nd  recommend  the  safeguards  that  should  be  employed,  and  the  employers' 
individual  liability  should  then  end  if  he  complies  with  the  law.  I  believe  the 
German  Government  has  a  system  of  taxation  that  calls  upon  the  employers  to 
pay  a  small  tax,  which  goes  towards  the  creation  of  a  fund  that  takes  care  of 
accidental  injuries  or  deaths  that  do  not  arise  from  the  employers*  carelessness. 
This  is  coupled  with  a  compulsory  form  of  accident  insurance,  which  the  em- 
ploye is  obliged  to  carry,  is  it  not?  This  dual  system  of  requiring  the  employe 
to  assume  some  responsibility  in  the  matter  of  looking  out  for  himself  and  his 
fellows,  and  the  employer  to  help  in  his  proper  share,  seems  to  me  somewhere 
near  the  ideal  system. 

Yours  very  truly, 

V.    D.   Chapin. 


ERIE  RAILROAD  COMPANY. 

File  21,188.  October  27,  1910. 

Employers*  Liability  Commission  of  Ohio. 

Dear  Sirs:  Referring  to  yo.ur  circular  letter,  dated  Columbus,  O.,  1910, 
addressed  to  "All  Employers  of  Labor  of  the  State  of  Ohio,"  in  regard  to  the  sub- 
ject of  the  direct  compensation  law  or  a  law  affecting  the  liability  of  employers 
to  employes  for  industrial  accidents,  and  requesting  that  answer  be  made  in  writ- 
ing to  the  list  of  questions  contained  therein  and  to  also  advise  observations  as 
to  any  other  matters  within  the  scope  of  the  inquiry. 

Enclose  herewith  answers  to  the  various  questions,  as   requested. 

1.  The  law  is  fair  in  its  present  form ;  at  least  it  is  fair  to  employes.  The 
scope  and  design  of  the  present  law  is  to  compensate  employes  in  cases  where 
the  employer,  or  some  person  who  may  reasonably  be  charged  as  representing 
the  employer,  is  guilty  of  negligence  causing  the  particular  injury.  The  law  se- 
cures compensation  in  such  cases.  The  labor  agitators,  however,  want  a  law 
which  shall  compel  the  railroad  companies  to  bear  the  burden  of  all  industrial 
accidents,  whether  due  to  the  negligence  of  the  employer  or  of  anyone  who  is 
authorized  to  represent  him,  or  whether  due  to  the  employe's  own  negligence 
or  to  the  negligence  of  persons  who  do  not  represent  the  employer  and  who 
may  be  violating  the  rules  of  the  employer.  The  law  at  the  present  time  does 
not  reach  the  two  latter  classes  of  cases.  It  ought  not  to  do  so.  If  it  is  the 
legislative  purpose  to  do  anything  of  this  kind,  then  that  purpose  should  be  ac- 
complished through  a  relief  and  indemnity  association  to  which  the  employer 
and  employe  both  contribute. 

2.  The  law  is  as  effective  as  it  can  be  made  for  the  purpose  of  preventing 
accidents.  It  is  a  mistake  to  think  that  the  law  can  prevent  accidents.  Nearly 
all  accidents  are  due  to  violation  of  operating  rules  or  personal  carelessness.  The 
law  cannot  make  employes  obey  operating  rules,  nor  can  it  make  men  prudent. 
The  law  is  as  ineffective  for  this  purpose  as  it  is  to  make  morality  compulsory 
among  men. 

3.  The  jury  system  is  more  than  fair  to  employes.  In  so  far  as  it  is  unjust 
or  unfair,  this  is  true  solely  with  reference  to  employers. 

4.  No,  One  reason  for  this  is  that  labor  agitators  would  pursue  every 
succeeding  Icj^islature  to  have  the  amount  of  the  compensation  increased.  The 
history  of  the  legislation  known  as  the  Death  Act  illustrates  the  point.  When 
statutes  were  originally  passed  giving  damages  for  death  due  to  negligence,  a 
maximum  amount  of   four  or  five  thousand  dollars  was  fixed,  and  in  practically 
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every  state  which  passed  such  legislation  the  legislatures  of  these  states  were 
pursued  until  in  most  states  the  maximum  limitation  is  removed.  Those  statutes 
all  provided  that  the  amount  of  compensation  should  be  limited  to  financial  loss 
to  the  next  of  kin  due  to  the  death.  The  application  of  those  statutes  is  such 
that  juries  give  verdicts  based  upon  injury  to  the  feelings,  grief,  etc.,  and  these 
statutes  instead  of  accomplishing  the  purpose  for  which  tbey  were  designed  have 
become  an  instrumentality  of  getting  a  large  amount  of  money  out  of  the  em- 
ployer. 

5.  If  the  plan  referred  to  in  this  (lucstion  is  adopted,  the  expense  should 
be  shared  by  employer,  employe  and  State,  all  three.  The  reason  is  this:  If 
compensation  is  to  be  given  for  all  classes  of  injuries,  the  employer  should  con- 
tribute to  the  fund  what  would  constitute  that  portion  thereof  required  to  pay 
for  such  accidents  as  are  due  to  his  negligence  or  the  negligence  of  persons  who 
act  in  a  representative  capacity  for  him.  The  amount  of  the  fund  required  to 
furnish  compensation  in  all  other  cases  should  be  contributed  by  someone  else. 
The  employes  should  share  in  it  because  they  are  the  direct  recipients  of  it.  The 
State  should  also  share  in  it  because  compensation  without  judicial  fault  is 
based  upon  the  theory  that  it  is  a  misfortune  to  the  community  that  a  man  who 
has  received  injury  from  any  cause  be  without  compensation.  The  State  rep- 
resents the  community.     It  should  therefore  share  in  the  raising  of  the  fund. 

6.  Relief  associations  now  existing  are  purely  voluntary  affairs,  not  sanc- 
tioned by  law,  or  at  least  not  compulsory  upon  members,  and  entirel  z  inadequate 
to  cover  the  whole  question.  Experience  as  to  these  existing  relief  associations 
is  of  little  value.  A  relief  association,  organized  under  a  statute  which  provided 
a  definite  plan  for  compensation  for  all  classes  of  injuries  through  a  fund  to 
be  provided  by  the  employers  of  the  employes  in  the  State,  and  which  author- 
ized the  making  of  a  contract  between  the  employer  and  the  employe  by  which 
this  fund  should  constitute  the  sole  compensation  and  should  be  in  lieu  of  any 
cause  of  action,  is  the  proper  remedy. 

Yours  truly, 
""  J.  C.  Stuart,   Vice-President. 


CLEVELAND  AUTOMATIC  MACHINE  COMPANY. 

Cleveland,  O.,  October   14,   1910. 
Employers^  Liability  Commission  of  Ohio: 

Gentlemen:  —  We  have  before  us  a  printed  form  received  from  you  on 
which  you  ask  six  questions.  We  hardly  believe,  if  we  say  much  in  reference 
to  these  questior\s,  that  the  space  you  leave  for  answering  same  would  be  ade- 
quate in  this  case.  The  questions  asked  are  certainly  important  and  we  venture 
to  say  that  very  few  replies  will  be  as  intelligent  as  you  might  expect,  for  the 
reason  that  only  a  few  people .  understand  the  laws  in  question. 

No.  1.  Here  is  where  you  ask  an  opinion  of  a  State  law  and  it  is  rather 
difficult  for  us  to  reply  intelligently  because,  perhaps,  through  carelessness  on 
our  part  we  are  not  aware  of  how  this  State  law  actually  reads,  but  we  have 
seen  a  synopsis  of  same  in  the  papers  from  time  to  time,  and  we  are  of  the 
opinion,  after  reading  same,  that  owing  to  the  activity  of  politicians  and  the 
unions  combined,  the  great  aim  of  such  laws  is  to  force  the  employer  to  stand 
for  all  damages  to  the  employe,  regardless  of  whether  or  not  it  is  the  employe's 
fault.  Even  though  we  comply  with  all  the  rules  and  regulations  of  the  inspectors, 
these  laws,  as  nearly  as  we  can  remember  them,  would  hold  us  responsible  for 
any  and  all  things  in  the  way  of  accidents  happening  in  our  factory,  whether 
or  not  the  damage  was  really  due  to  negligence  on  the  part  of  the  employe. 
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Xo.  2.  We  have  had  visits  occasionally  from  State  inspectors,  and  in  all 
honesty  we  must  say  that  they  were  on  the  alert  in  the  extreme,  sometimes 
asking  us  to  do  things  which  seemed  unnecessary,  but  we  can  say  without  hesita- 
tion that  we  are  always  pleased  to  have  these  gentlemen  call,  because  anything 
they  point  out  which  should  be  done,  whether  or  not  we  think  it  necessary,  is 
taken  care  of  promptly.  We  are  only  too  pleased  at  all  times  to  make  any  alter- 
ations or  improvements  which  would  lessen  the  number  of  accidents  from  any 
source,  and  upon  receipt  of  a  communication  from  these  inspectors,  we  get  busy 
immediately,  so  30U  will  understand  from  this  that  we  are  always  willing  to 
do  anything  the  inspectors  might  suggest. 

No.  3.  To  begin  with  in  answering  this  question,  we  must  say  that  in  our 
opinion  the  jury  system  for  fixing  responsibility  of  industrial  accidents  is  nothing 
more  tlian  tlie  greatest  monumental  farce  in  existence.  The  general  run  of 
jurors  are  without  question  very  often  men  extremely  illiterate.  M^n  who  are 
chosen  simply  because  they  have  nothing  else  to  do  or  because  they  have  a 
political  pull,  or  are  placed  on  the  jury  this  j^ear  because  they  have  served 
several  years  in  the  past,  and  many  of  them,  as  soon  as  they  are  paid  their  dues, 
will  pass  around  the  corner  to  the  first  saloon  and  spend  most  of  them  in  short 
order.  However,  bear  in  mind  that  we  are  not  condemning  all  the  men  on  the 
juries,  because  many  of  them  are  intelligent  law-abiding  citizens  in  every  sense 
of  the  word,  but  the  great  majority,  in  our  opinion,  is  just  the  reverse. 

We,  ourselves,  have  had  experience  along  this  line  —  not  to  any  great  extent, 
but  enough  to  prove  conclusively  that  the  assertion  already  made  concerning 
jurymen  is  absolut.^  •  correct.  The  old  saying  "twelve  of  our  peers  will  act  as 
jurymen"  should  -'i'-  omething,  but  generally  speaking  the  men  we  call  peers 
are  all  that  we  h....-   '^  -scribed  them  to  be  in  the  above. 

In  the  estim.ii  1  of  the  writer  there  are  many  changes  which  should  be 
made  in  the  jury  system  of  this  country.  In  the  first  place,  in  choosing  a  jury 
the  very  best  men  in  our  city  should  be  considered.  More  than  this,  men  sitting 
on  the  jury  should  not  be  called  upon  to  remain  for  more  than  one  important 
case,  or  perhaps  not  more  than  two  weeks.  The  law  should  be  plain  and  ex- 
plicit that  they  could  positively  not  be  exempt  from  jury  duty  unless  it  be 
proven  hy  three  physicians  that  they  arc  ill  or  indisposed.  Also,  if  they  make 
claims  that  they  cannot  serve  as  jurors  for  business  reasons,  there  should  be  a 
board  of  three  competent  men  to  investigate,  and  if  the  parties  under  considera- 
tion cannot  show  through  their  correspondence  or  otherwise  that  their  business 
is  of  such  a  serious  nature  that  it  requires  their  absence  from  the  city,  they 
should  ])e  forced  to  serve.  If  this  board,  after  such  an  investigation,  decide  that 
the  bii<?incss  of  the  jurymen-elect  is  such  that  it  is  necessary  for  them  to  attend 
to  the  duties  they  claim  to  be  vital,  they  should  be  released,  but  under  no  other 
consideration.  If  the  board  decide  that  they  should  serve,  their  refusal  would 
mean  heavy  penalty,  and  the  public  would  soon  become  educated  to  the  fact  that 
it  would  be  useless  to  offer  flimsy  excuses,  and  in  this  manner,  before  a  g^eat 
length  of  time,  we  would  have  the  best  men  of  our  cities  acting  on  the  juries. 
Also,  the  law  should  read  that  in  choosing  such  juries,  only  one  man  from  each 
business,  whatever  it  may  be,  could  be  chosen.  What  I  mean  by  this  is,  —  two 
important  men  from  any  line  of  business  could  not  be  chosen  at  one  time,  so 
there  would  be  no  room  for  the  excuse  that  their  business  would  suffer  throagh 
their  absence. 

No.  4.  We  can  see  no  justice  whatever  in  a  law  that  would  compensate  in 
any  way  employes  for  all  accidents,  because  so  many  men  working  in  factories 
of  all  kinds  are  exceptionally  negligent,  and  the  law  which  would  compensate 
such  men  when  an  accident  did  occur,  would  seem  to  us  nothing  short  of  a  farce. 

No.  5.    We  are  certainly  strongly  of  the  opinion  that  when  a  business  of 
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any  kind  lives  up  to  the  State  laws,  co-inciding  with  the  inspectors  on  every- 
thing which  should  be  done  to  prevent  accidents,  and  such  accidents  occur  through 
negligence  on  the  part  of  the  employe,  the  employe  is  solely  to  blame.  If  a 
business  is  known  to  be  negligent,  not  being  as  careful  as  they  should  to  make 
the  necessary  changes  considered  proper  by  the  inspectors,  and  then  an  accident 
occurs,  the  law  should  be  severe  and  such  a  business  should  be  made  to  pay  the 
maximum  amount  for  any  accident  occurring  on  their  premises  We  cannot 
see  where  the  employe  should  stand  for  the  expense,  nor  the  State.  It  is 
purely  a  question  between  the  employer  and  the  employe.  If  the  employe  is 
careless  and  is  damaged  in  any  way  through  such  carelessness,  there  is  no  ques- 
tion in  our  mind  but  that  he  should  suffer  for  it.  If  the  employer  is  careless  and 
is  known  to  be  such  by  the  State  inspectors,  he  should  suffer  the  extreme  penalty 
of  the  law  if  anything  happens  whereby  an  employe  meets  with  an  accident  due 
to  such  carelessness. 

No.  6.  This  touches  on  a  question  which  wc  are  well  able  to  answer.  We 
have  been  in  business  about  twenty  years,  employing  from  400  to  500  men,  and 
we  have  had  a  relief  association  ever  since  we  have  been  in  business.  It  is  one 
of  the  best  things  that  ever  happened.  It  prevents  at  all  times  the  taking  up  of 
any  subscriptions  for  men  who  happen  to  be  sick.  It  is  a  first-class  insurance 
at  a  small  cost,  and  we  believe  that  if  all  employers  of  all  kinds  of  labor  were 
forced  to  have  such  an  association,  it  would  most  likely  be  the  means  of  pre- 
venting many  law  suits  for  minor  accidents.  The  law  on  this  question  should 
read  that  when  a  man  is  given  a  position  and  has  worked  for  his  employer  for 
say  ninety  days,  his  services  being  satisfactory  the  understanding  is  that  to  retain 
his  position  he  must  join  this  organization. 

We  wish  to  call  your  attention  to  the  enclosed  by-laws.  We  usually  have 
about  $500  or  $600  in  the  treasury  and  there  have  been  times  for  many  months 
when  no  dues  were  collected  and  many  months  when  only  half  the  dues  were 
collected,  and  it  has  rarely  been  necessary  in  the  last  twenty  years  to  collect  more 
than  ten  cents  per  week.  The  one  thing  we  do  not  understand  is  that  we  are 
never  able  to  enroll  more  than  150  men  in  this  association.  You  would  imagine 
that  from  50  to  75  per  cent  of  our  employes  would  be  only  too  glad  to  join  such 
an  organization,  as  it  is  what  we  call  a  first-class  insurance;  safe  in  every  way, 
and  considering  that  it  is  only  ten  cents  per  week  you  would  think  that  everyone 
would  join.  It  is  a  case  of  self -protection  at  very  small  cost  and  still  we  have 
men  who  laugh  at  the  idea  of  giving  even  ten  cents  a  week.  They  do  not  seem 
to  be  brainy  enough  to  grasp  that  ten  cents  a  week  would  never  be  missed,  but 
that  $8  a  week  to  the  average  workman  in  case  of  sickness  is  a  God-send.  The 
trouble  is,  generally  speaking,  that  employes  only  in  a  few  instances  are  willing 
to  help  themselves.  They  are  always  suspicious  that  someone  is  going  to  make 
a  dollar  out  of  such  an  association,  and  this  part  of  the  business  is  very  ex- 
asperating to  those  trying  to  do  their  best  for  them. 

In  answering  your  six  questions  we  have  said  considerable,  but  there  is  no 
use  trying  to  reply  in  so  few  words  that  you  would  not  grasp  how  we  felt  on 
the  whole  proposition. 

Hoping  the  opinions  we  have  given  will  do  some  good,  we  remain, 

Yours  truly, 

J.   P.   Brophy, 
Vice  Pres,  and  Gen'l  Supt. 
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CINCINNATI    BRANCH    NATIONAL   METAL   TRADES    ASSOCIATION. 

Cincinnati,  October  13,   1910. 
Employers'   Liability   Commission   of   Ohio. 

Dear  Sirs  : — In  answer  to  your  letter  of  recent  date,  referring  to  the  pres- 
ent Liability  Law  of  the  State  of  Ohio,  and  other  matters  in  connection  with  the 
same  subject,  we  think  the  present  law  is  unsatisfactory  in  many  particulars — 
and,  very  much  more  so  than  the  previous  law,  for  the  following  reasons : 

The  present  law  practically  does  away  with  the  protection  that  was  for- 
merly afforded  employers,  by  the  decisions  of  the  courts  in  regard  to  the  doc- 
trines of   assumed   risk,   fellow-servant  and   contributory  negligence. 

On  all  of  these  points,  and  in  fact,  on  every  point  where  the  protection  of 
the  employer  was  concerned,  there  were  certain  well  defined  decisions  by  the 
courts,  which  gave  the  employer  reasonable  protection. 

The  present  law  practically  places  the  entire  matter  jn  the  hands  of  a  jury, 
and  there  are  no  decisions  of  the  courts  which  would  enable  manufacturers  to 
know  where  they  stand.  The  present  law  places  the  manufacturers  of  Ohio,  at 
a  distinct  disadvantage  with  those  of  many  other  states — taking  Indiana  for  ev- 
ample — in  which  state  there  is  practically  no  liability  law  at  all. 

We  are  greatly  in  favor  of  having  the  National  Government  enact  such 
laws  as  will  put  all  the  manufacturers  in  the  United  States  on  an  equal  basis. 

It  is  obvious  that  it  is  practically  impossible  for  the  various  states  to  enact 
such  uniform  and  equitable  laws  as  would  bring  about*  satisfactory  results  to  all 
the  parties  in  interest.  If  Ohio  has  a  far  more  rigid  liability  law  than  her  sister 
states,  it  would  have  a  tendency  to  prevent  manufacturers  locating  their  plants 
within  *her  jurisdiction. 

\Vc  would  favor  a  Workmen's  Compensation  Act  ;which  would  definitely 
limit  the  amount  of  compensation  to  be  paid  injured  employes  without  regard  to 
who  was  responsible  for  the  accident,  in  order  that  all  injured  workingmen,  or 
their  families,  would  receive  compensation  for  these  deplorable  accidents;  but 
the  law 'Should  be  so  framed  as  to  bear  evenly  and  justly  upon  all  concerned,  in 
order  that  the  burden  be  placed  on  the  business  at  large,  and  not  upon  one  sec- 
tion; it  seems  almost  impossible  to  bring  this  about,  except  through  national 
legislation. 

The  question  is  a  very  large  one — and  the  brief  time  allotted  to  the  Com- 
mission for  the  investigation  and  consideration  of  such  an  important  subject, 
is  not  sufficient  to  do  justice  to  either  itself  or  to  the  subject  which  is  being 
investigated,  e.  g.,  the  report  made  to  the  Legislature  of  the  State  of  New  York, 
dated  March  19,  1910,  is  a  very  large  volume;  and  in  many  of  the  European 
countries,  years  of  study  were  required  by  able  Commissions,  before  the  laws 
now  existing  were  enacted.  In  1880,  the  first  step  looking  toward  insurance 
against  accident,  was  taken  in  Great  Britain,  following  the  German  Law  of 
1871;  in  1897,  the  doctrine  of  Employers'  Liability  was  accepted;  and  in  1906, 
it  was  extended  virtually,  to  all  occupations. 

Norway — In  1885  a  royal  commission  was  appointed  to  investigate  the 
whole  subject  of  Employers'  Liability  and  Workmen's  Compensation,  and  its 
labors  were  concluded  in  1890. 

In  1893  the  accident  feature  was  adopted;  and  on  July  1,  1895,  or  ten  years 
after  the  Commission  started  to  work,  the  law  went  into  effect. 

Sweden — In  1884,  a  commission  was  appointed  in  Sweden  to  investigate 
this  subject,  and  in  1888  the  Commission  presented  a  bill  which  failed  of  passage. 
In  1891,  a  new  Commission  was  appointed,  and  the  bill  recommended  by  it  for 
passage  was  rejected;  in   1898,  still  another  bill  was  rejected;   in   1901,  after  all 
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these  years  of  work,  the  doctrine  of  employers'  liability  was  established  and  on 
January   1,  1903,  the  law  went  into  effect. 

Denmark — In  Denmark,  a  Commission  was  appointed  in  1885.  Their  in- 
vestigation extended  over  a  period  of  two  years,  and  in  1887,  they  made  a  report; 
the  sickness  feature  of  which  was  adopted  in  1892,  and  in  1898,  the  general  law 
pertaining  to  Employers'  Liability  and  Workmen's  Compensation,  was  passed, 
becoming  effective  in   1899. 

Holland — A  Commission  was  appointed  in  Holland  in  1894,  and  four  years 
later  presented  a  remodeled  bill  which  was  modified  in  1900,  and  became  effect- 
ive in  1901. 

Switzerland — In  I88o,  the  Federal  Council  was  instructed  by  the  Assembly 
to  prepare  and  report  an  Employers'  Liability  and  Workmen's  Compensation  bill. 
The  work  of  the  Commission  led  to  the  bill  of  1889,  which  was  adopted  by  the 
Assembly  but  rejected  on  a  referendum  vote.  In  1906,  a  special  Commission 
was  appointed  and  the  work  of  this  Commission  resulted  in  the  formation  of 
a  measure  which  is  now  ready   for  enactment  into  law. 

Germany — Details  of  the  Employers'  Liability  and  Workmen's  Compensa- 
tion  Act   were   worked   out    in    a    comparatively   brief   time — from    1881   to    1889. 

Yours  truly, 

Richard  K.   LeBlond^  President. 


THE  M.  C  LILLEY  &  COMPANY. 

Columbus,  Ohio,  October  24,  1910. 

Employers'  Liability  Commission   of  Ohio,  ^ 

Gentlemexs  —  We  beg  leave  to  reply   to  your  questions  as    follow^s : 

1.  1  consider  the  law  unfair  in  result  both  to  employes  and  employers. 

2.  The  law  is  not  strict  enough,  and  the  Department  of  Labor  should  be 
better  prepared  to  furnish  information  as  to  safety  devices. 

3.  Not  satisfactory.  Too  much  money  wasted  by  litigation  and  attorneys' 
fees. 

4.  Yes.  Employes  should  receive  compensation  even  if  negligence  caused 
the  accident.  It  is  bad  enough  for  an  employe  to  suffer  injury  by  accident.  The 
employer  should  bear,  at  least,  a  part  of  the  money  loss,  as  an  expense  of  the 
business.  Injuries  should  be  classified,  and  amount  of  compensation  for  each 
class  fixed,  so  as  to  do  away  with  much  litigation. 

5.  Prefer  sharing  of  expense  in  proportion  of  about  one-fourth  by  employe, 
one-fourth  by  State  and  one-half  by  the  employer.  This  will  remove  the  char- 
acter of  charity  from  the  compensation,  and  it  will  most  likely  assure  to  the 
employe  larecr  comi»cnsation  than  if  the  expense  is  all  laid  upon  the  employer. 

G.  Relief  associations  are  of  special  value  for  relief  in  case  of  sickness  or 
death.     Believe  them  to  be  inadequate  for  proper  relief  in  most  cases  of  accident 

Respectfully, 

Chas.  H.  Lindenberg,  Pres, 


THE  VAN  DORN  IRON  WORKS  COMPANY. 

Cleveland,  Ohio,  October  25,   1910. 

Gentlemen: — We  would  respectfully  state  that  we  have  had  a  good  deal 
of  experience  as  an  employe  in  large  factories  and  also  long  experience  as  an 
employer  of  labor  and  have  under  our  supervision  as  president  of  the  Van  Dorn 
Iron  Works   Company  and   of   the   Van    Dorn   &   Dutton   Company,   corporations 
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existing  under  the  laws  of  the  State  of  Ohio,  located  at  Cleveland,  said  corpora- 
tions employing  approximately  one  thousand  hands. 

We  should  be  glad  to  have  the  best  possible  law  enacted  this  winter  and 
would  be  glad  to  be  heard  personally  by  your  board  at  its  meeting  in  Cleveland. 

During  the  last  25  years  a  portion  of  the  time  we  have  carried  insurance 
and  a  part  of  the  time  assumed  ouV  own  risks  and  we  believe  we  can  give  you 
valuable  information  regarding  risks  in  tlie  ordinary  line  of  manufacturing.  Our 
business  consists  of  structural  work,  ornamental  iron  work,  metallic  furniture, 
gear  cutting,  prison  work,  etc. 

QUESTIONS    FOR    EMPLOYERS. 

1.  The  law  is  inexplicit  and  unfair,  will  greatly  increase  litigation  at  the 
cost-  of  the  employer  and  the  State,  and  will  chiefly  benefit  attorneys.  It  should 
be  amended  in  clearly  setting  out  what  are  simple  and  what  are  dangerous  tools 
and  what  is  regarded  as  safe  or  hazardous  work  and  should  not  hold  the  em- 
ployer responsible  for  accident  caused  by  fellow  servants  provided  they  are  proper 
workmen.  In  no  case  should  any  relative  or  any  party  be  entitled  to  the  benefits 
growiiig  out  of  judgments  except  the  wife  and  children  or  parents  or  others  that 
are  dependent  upon  him  for  their  living  and  to  whom  he  has  contributed  and 
then  not  more  than  the  amount  of  said  contributions.  The  law  should  not  make 
the  injury  or  death  of  a  person  by  accident  a  profit  to  a  distant  relative. 

2.  VV'^e  regard  the  present  law  as  bound  to  increase  accidents  for  the  reason 
that  excessive  judgments  may  be  rendered  and  which  may  go  to  the  relatives  or 
administrators  who  would  have  no  interest  in  the  person  injured  except  through 
accident.  Note  that  the  garbled  condition  of  the  law  in  many  ways  will  result 
in  benefit  to  attorneys  who  will  be  additionally  interested  in  accidents  on  account 
■of 'the  better  chance  of  obtaining  large  judgments. 

3.  The  jury  system  of  fixing  responsibility.  No,  for  the  reason  the  court 
should  have  jurisdiction  over  the  jury  as  previous  to  the  present  law  and  it 
would  be  much  better  if  the  jury  were  cut  out  entirely  and  the  question  of  dam- 
ages arbitrated  under  proper  conditions. 

4.  We  are  not  in  favor  of  any  premium  on  negligence  as  it  will  be  found 
demoralizing  in  its  eflfect,  if  the  negligence  is  gross.  If  it  is  of  a  minor  char- 
acter this  should  be  qualified. 

5.  The  reserving  of  a  certain  percentage  of  wages  with  a  certain  percentage 
of  the  capital  employed  for  accidents,  the  same  being  dispersed  by  arbitration, 
would  in  our  judgment  be  much  better  for  the  employe,  who  would  have  an  in- 
terest in  it  and  ought  to  be  represented  and  we  would  suggest  that  the  employer 
should  have  one  representative,  the  employe  one  and  the  State  one,  who  shall 
settle  all  matters  growing  out  of  it.  If  they  are  to  be  supervised,  it  ought  to  be 
done  by  a  judge  of  a  court  similar  to  our  probate  judge  who  advises  regarding 
estates.  Such  a  court  would  be  disinterested  and  the  results  ought  to  be  satis- 
factory and  reduce  the  cost  to  the  State  and  to  the  employer  and  increase  the 
benefits  to  the  employe,  as  he  would  not  be  obliged  to  divide  his  benefits  with 
attorneys. 

6.  We  have  no  experience  with  such  associations  as  they  have  not  been  in 
vogue  at  our  factory. 

Very  truly  yours,- 

J.  H.  Van  Dorn,  Pres. 
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THE  JOHN  DOUGLAS  COMPANY. 

Cincinnati,  O.,  October  27,  1910. 

Employer^  Liability  Commission  of  Ohio. 

Gentlemen:  —  Replying  to  your  circular  letter  regarding  the  liability  of  em- 
ployers, we  beg  to  respectfully  submit  the  following  answers.  We  are  attaching 
to  your  reply  sheet  our  answer,  as  the  sheet  you  sent  hasn't  space  enough  for 
our  reply. 

No.  1.  It  is  our  opinion  that  the  present  law  is  very  unfair.  In  the  first 
place,  the  liability  under  the  present  law  is  so  great  that  all  ma^iufacturers  in 
order  to  save  themselves  from  possible  ruinous  losses,  are  almost  compelled  to 
raise  the  prices  of  their  goods,  and  if  they  could  not  do  this  they  might  suffer 
loss  which  would  ruin  them  financially.  It  also  has  increased  the  price  of  liability 
insurance  to  employers  over  100  per  cent  and  at  the  same  time,  does  not  greatly 
benefit  the  employes.  Under  the  present  law,  if  a  man  is  hurt,  he  is  more  likely 
than  ever  to  be  called  on  by  some  attorney  who  wishes  to  sue  his  employer,  and 
as  everyone  knows,  the  attorney  will  make  more  out  of  the  suit  than  anyone  else. 
The  liability  companies  have  been  trying  to  compromise  the  same  as  before,  and 
we  doubt  very  much  whether  the  employes  will  receive  any  greater  benefit  than 
under  the  old  law.  We  think  the  compensation  should  be  proportioned  according 
to  the  actual  financial  loss,  and  the  amount  which  the  injured  man  should  be 
able  to  recover  should  be  his  actual  wages.  This  would  do  away  with  a  great 
deal  of  difliculty,  and  would  easily  allow  anyone  to  arrive  at  the  amount  of  com- 
pensation due,  whereas  at  the  present  time,  this  is  very  difficult. 

Another  bad  feature  is  the  fact  that  various  juries  would  give  various  ver- 
dicts and  a  suit  might  be  carried  from  one  court  to  another,  and  then  back  to 
the  first  court,  and  all  this  time  no  one  obtaining  any  benefit. 

It  also  extends  the  doctrine  of  superior  service  to  employes  which  is  cer- 
tainly a  very  bad  idea. 

No.  2.  The  present  law  is  entirely  adequate  for  prevention  of  accidents 
in  fact,  most  all  factories  have  safety  appliances,  but  very  few  wofkmen  will 
use  them. 

No.  3.  The  jury  system,  of  course,  is  not  always  satisfactory,  but  there 
hardly  seems  to  be  any  way  of  remedying  this. 

No.  4.  It  would  be  all  right  to  have  a  system  of  compensating  employes 
for  accidents,  providing  the  amount  would  be  limited  and  definitely  fixed.  We 
hardly  think  that  any  man  would  wilfully  injure  himself,  However,  employes 
should  be  held  responsible  for  any  wilful  act.  Under  such  a  law  the  actual 
remittances  to  fhe  workmen  would  be  greater  and  the  cost  of  the  employer  less. 

No.  5.  The  only  proper  way  of  compensating,  in  our  opinion,  is  for  this 
to  be  divided  amongst  the  employer,  the  employes  and  the  State  the  same  as  is 
done  in  quite  a  number  of  foreign  countries.  Each,  to  our  notion,  should  pay 
a  certain  percentage  and  the  law  should  fix  definitely  the  amount  an  employe 
could  recover  when  injured.  The  employe  in  this  way  would  be  assured  of  re- 
ceiving the  proper  amount  of  indemnity,  and  this  indemnity  would  not  work  a 
hardship   on    anyone. 

No.  6.  Relief  associations,  unless  they  are  compulsory,  do  not  reach  every- 
one. You  will  always  find  in  some  factories,  that  there  are  certain  employes  who 
would  not  join  such  an  association,  and  you  can  hardly  compel  them  to  do  so. 
Moreover,  any  affair  of  this  kind  should  be  conducted  by  parties  who  are  in  that 
kind  of  a  business,  and  they  could  run  them  on  scientific  principles,  and  as  the 
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majority  of  business  men  are  not  thoroughly   familiar  with  the  insurance  busi- 
ness, the  benefit  from  these  associations,  as  a  rule,  is  not  what  it  should  be. 

Yours  sincerely, 

C.   H.   ScHULz,  Secretary. 


THE  BAXTER  STOVE  COMPANY. 

Mansfield,  O.,  October  19,  1910. 
Employers^  Liability  Commission  of  Ohio. 

Gentlemen  :  —  We  might  add  to  the  answers  we  have  made  to  the  ques- 
tions asked,  that  we  never  had  in  our  thirty  years*  experience  in  business  any 
accidents  until  two  or  three  years  ago,  and  we  object  to  any  law  that  makes  no 
account  of  the  negligence  of  employes  and  throws  the  blame  altogether  on  the 
employer. 

In  this  accident  the  employe  was  repeatedly  instructed  and  warned  that 
the  elevator  which  brought  the  stock  up  to  the  cupola  had  a  capacity  of  4,000  lbs. 
and  as  it  was  his  duty  to  get  this  stock  up  and  that  he  was  overloading  the 
elevator.  Finally  the  cable  broke  and  he  was  injured  in  the  fall  of  the  cage. 
We  weighed  the  iron  that  he  had  on  it  when  it  broke.  It  was  nearly  double  the 
capacity  of  the  elevator.     He  sued  us  for  damages  but  was  beaten  in  the  court. 

Hence  we  say,  in  answer  to  one  of  the  questions,  that  some  men  are  care- 
less and  even  reckless  and  that  the  employer  should  not  be  compelled  to  pay 
damages  for  such  gross  negligence. 

Questions  for  Employers. 

1.  Laws  passed  by  demand  or  initiative  of  trades  unions  are  always  one 
sided,  and  usually  oppressive.    The  Norris  law  is  grossly  unfair  to  employers. 

2.  By  putting  all  the  expense  and  fault  on  the  employer  it  is  unfair. 

3.  Have  had   no  experience. 

4.  No.  Some  men  are  so  careless  and  negligent  as  to  be  unfit  to  work 
with   machinery. 

5.  Think  a  law  sharing  damages  between  employer  and  State  would  be  fair. 

6.  Slich  an  association  has  been  in  existence  in  our  works  for  years  and 
has  been  very  beneficiad.  Yours  truly, 

J.  L.  Baxter,  Pres. 


THE  CLEVELAND  GRAIN  CO. 

Cleveland,  O.,  October   19,   1910. 

Employers'    Liability   Commission   of   Ohio. 

(]en'tlk.men  : — It  is  very  difficult  for  us  to  answer  your  questions  as  they 
are  put,  but  in  a  general  way,  our  ideas  of  what  should  constitute  an  Employers' 
Liability  Law  would  be  that  where  employes  are  killed  or  injured  through  any 
negligence  or  lack  of  precaution  on  the  part  of  employers,  the  latter  should  be 
made  to  pay  a  reasonable  sum.  This  will  have  the  effect  upon  employers  of 
making  every  effort  possible  to  protect  their  employes.  On  the  other  hand, 
where  employes  are  injured  through  their  own  recklessness  or  carelessness,  the 
employers  should  be  relieved  from  any  responsibility.  This  causes  employes  to 
not  only  be  more  careful,  but  also  to  refuse  to  work  around  dangerous  machines, 
or  any  place  where  risks  are  unusual.  We  most  certainly  are  opposed  to  any 
law  which  compensates  employes  without  regard  as  to  who  is  to  blame  for  their 
accidents. 
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QUESTIONS    FOR    EMPLOYERS. 

1.  No  recommendation. 

2.  Are  not  posted  as  to  present  laws  but  favor  rigid  laws  to  protect  em- 
ployes from  having  to  take  unnecessary  risks. 

3.  No.     Because  it  is  almost  impossible  to  get  a  jury  that  are  not  preju- 
diced in  favor  of  employes. 

4.  No. 

5.  No  recommendation. 

6.  Have  had  no  experience. 

Very  truly  yours, 

C.  G.  Watkins,  President. 


AMERICAN  BOOK  COMPANY. 

1.  We  believe  that  the  attempt  of  the  State  of  Ohio  in  the  passage  of  the 
law  under  discussion  is  rightly  intended,  and  that  the  old  ex*emption  from  dam- 
ages because  of  the  negligence  of  a  fellow  servant  should  cease. 

2.  The  new  law  has  been  operative  so  short  a  time  that  we  have  no  opinion 
as  to  its  adequacy,  judged  by  experience.  We  think,  however,  that  fewer  acci- 
dents will  occur  if  the  liability  for  damages  is  placed  upon  the  employer  definitely 
and  without  exemption.  We  suggest  its  amendment  along  the  line  of  the  New 
York  law,  which,- as  we  understand  it,  fixes  the  amount  of  damage  automatically, 
to  be  collected  by  the  sufferer  or  his  heirs  without  legal  cost. 

3.  The  court  and  jury  system  now  existing  for  fixing  the  responsibility 
for  industrial  accidents  is  entirely  unsatisfactory,  because  of  the  great  variation 
in  the  verdicts  rendered  and  in  the  interpretation  of  law  by  the  judges;  still 
more  because  of  the  very  great  cost  to  the  plaintiff,  who  seldom  realizes  more 
than  fifty  per  cent  of  the  award,  and  often  not  so  much. 

4.  We  are  in  favor  of  a  system  under  which  compensation  shall  be  made 
to  the  injured  without  regard  to  negligence,  and  limited  in  amount.  Also,  we 
favor  the  payment  not  of  a  lump  sum,  but  of  the  income  upon  that  sum,  or  a 
certain  proportion  of  it  annually  for  a  certain  number  of  years;  say,  ten.  The 
reason  for  this  is  that  the  money  obtained  is  frequently  squandered  or  badly 
invested  when  paid  in  large  amounts. 

5.  We  think  the  expense  incurred  by  this  system  should  be  divided  between 
the  employer  and  the  State,  in  some  proportion,  the  reason  being  that  concededly 
many  of  these  accidents  are  not  the  fault  of  the  employer  and  the  system  for 
making  compensation  is  devised  in  the  interest  of  the  community,  which  should 
pay  a  proportion  of  the  cost  through  taxes. 

6.  Our  experience  shows  the  value  of  relief  associations  of  employes.  It 
is  our  custom  to  contribute  as  large  a  sum  as  is  raised  by  the  employes,  and  the 
fact  that  this  can  be  depended  upon  has,  we  do  not  doubt,  been  of  great  use 
at  times. 

W.  B.  Thalheimer,  Managing  Director. 


THE  GUY  G.  MAJOR  COMPANY. 

Toledo,  Ohio. 

(Note.  —  Inasmuch  as  the  space  for  the  answers  to  the  six  questions  pro- 
pounded is  limited,  we  shall  take  the  liberty  to  answer  them  on  a  separate  sheet.) 
1.    Tt  is  our  opinion  that  the  liability  laws  of  this  State,  including  the  Norris 
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Law,  are  needlessly  placing  too  heavy  a  burden  on  the  employer,  without  a  cor- 
responding benefit  to  the  employe.  Practically  all  defenses  are  removed  and  there 
is  no  limit,  except  in  case  of  death,  of  the  amount  which  can  be  recovered.  We 
believe  that  the  laws  as  they  stand  today  are  conducive  to  too  much  strife  be- 
tween the  employer  and  the  employe,  and  that  this  strife  brings  about  a  leakage 
in  the  money  paid  by  employers  for  industrial  accidents,  in  the  way  of  court 
costs,  attorneys'  fees,  etc.,  which  oug^ht  not  to  occur.  Undoubtedly  the  reason  for 
passing  such  a  strenuous  law  as  the  Norris  Law  was  that  the  employes  were  not 
receiving  enough  for  the  injuries  and  perhaps  there  was  the  reason  that  the  em- 
ployes were  not  receiving  a  just  proportion  of  the  money  paid  by  employers  for 
industrial  accidents.  We  can't  believe  that  the  Norris  Law  is  the  correct  remedy 
for  the  latter  condition.  The  Norris  Law  does  not  give  more  to  the  employe 
but  to  do  it,  it  simply  takes  more  from  the  employer  and  neither  stops  the  leakage 
or  the  strife.  We  want  something  that  will  take  up  and  do  away  with  the  largest 
possible  amount  of  leakage  and  strife  and  it  is  our  opinion  that  the  best  remedy 
is  workmen  s  compensation,  for  it  would  seem  to  do  away  with  the  greater  por- 
tion of  the  strife  and  lawsuits  between  employer  and  employe  on  account  of  per- 
sonal injury  and  in  a  large  measure  stop  the  leakage  due  to  court  costs  and 
iittorney  fees. 

2.    We  believe  that  the  labor  laws  in  this  State  in  relation  to  the  prevention 
of  accidents  are  practically  up  with  the  times.     We  are  very  strong  in  the  belief 
that  it  would  be  well  lo  have  all  machinery  approved  by  State  inspectors  relative 
to  guards  and  protection  against  accidents,  before  it  is  sold  to  employers  of  this 
State.     They  would  not  have  to  inspect  every  machine,  but  the  manufacturer  of 
machinery  could  submit  a  model  or  blue  print  of  machine  and  the  inspector  could 
tell  them  very  quickly  Whether  such  a  machine  complied  with  the  laws  and  could 
be  sold.     We  believe  that  the  proper  demand   for  properly  guarded  machinery 
would  undoubtedly  cause  such  machinery  to  be  placed  on  the  market.     We  are 
also   inclined   to   believe   that  in   operation   the   safety   appliance   laws   are   weak. 
While  there  are  penalties  for  failures  to  guard  and  protect  machinery,  we  never 
knew  of   a  penalty  being  enforced,  and  it   is   our   opinion  that   inspectors   have 
passed  machinery  which  was  not  guarded  in  compliance  with  the  State  laws.    This 
works  a  hardship  on  the  employer  as  well  as  the  employe,  because  employers  are 
frequently   not  acquainted   with    the   safety   appliance   laws   and   rely   on    the    in- 
spector.   If  the  inspector  passes  a  machine  which  is  not,  in  fact,  guarded  in  com- 
pliance with  the  law,  the  employer  frequently  thinks  that  it  is  all  right  and  lets 
it  go.     Later  an  employe  is  injured  on  this  machine  and  the  employer  then  finds 
out  that  he  is  without  defenses  because  the  machine  is  not  properly  guarded.     If 
the  inspectors  are  for  any  purpose  at  all,  it  ought  to  be  that  the  employer  can 
rely  upon  what  they  say.    Today  the  fact  that  a  State  inspector  has  made  an  in- 
spection does  not  mean  much.     He  may  tell  the  employer  that  everything  is  O.  K. 
and  later  in  a  damage  suit  the  employer  finds  that  he  has  not  complied  with  the 
law  and  learns  that  he  must  know  the  law   for  himself  and  not  depend  on  the 
inspector.    It  is  fair  that  he  can  rely  on  the  inspector,  or,  if  he  must  rely  on  him- 
self, perhaps  we  may  as  well  not  have  the  inspector  and  let  him  blind  the  employer. 
It  is  understood  that  we  are  iVot  making  a  personal  attack  on  inspectors.     The 
inspector  can  probably  tell  you  of   failure   on  the  part  of  employers   to  comply 
with  his  recommendations.     Then  here  is  a  chance  to  enforce  the  penalty.     The 
employer  must  soon  realize  that  it  is  cheaper  to  go  to  the  expense  of  fully  guard- 
ing machinery,  even  at  the  expense  of  cutting  down  the  output  to  some  extent, 
than  it  is  to  pay  for  hands,  arms,  legs,  and  lives.    We  are  considering  the  economic 
side  of  this  question  because  we  assume  that  it  is  not  necessary  to  argue  that 
accidents  should  be  prevented  to  avoid  the  great  suffering  of  injured  or  their 
"dependents.    Another  thing,  the  safety  appliance  statutes  frequently  require  guards 
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for  machinery  without  any  distinction  as  to  whether  it  is  practical  to  guard  such 
machine  in  particular  instances.  It  may  be  necessary  to  bring  about  a  hardship 
in  these  cases  because  if  the  statute  would  go  ahead  to  make  any  distinctions  it 
might  afford  too  many  loopholes.  We  have  cases  in  mind  where  it  was  imprac- 
tical, if  not  impossible,  to  guard  machines  in  compliance  with  the  statutes  to 
perform  certain  kinds  of  work.  This,  of  course,  would  make  the  work  extra 
hazardous  because  of  the  lack  of  guards,  and  it  would  seem  that  the  employer 
must  either  proceed  with  the  work,  knowing  that  he  would  be  helpless  if  an  acci- 
dent occurred,  or  drop  the  work  entirely,  and  probably  cause  a  loss  to  all  of  us 
because  such  work  is  not  done. 

3.  We  are  inclined  to  believe  that  the  system  is  not  satisfactory  and  we 
think  that  in  a  great  many  instances  juries  are  prejudiced  by  a  severely  injured 
plaintiff  and  are  frequently  willing  enough  to  say  that  some  corporation  must  pay 
an  amount  which  they  would  probably  object  strenuously  to  paying  themselves 
if  they  were  similarly  situated.  The  fact  that  the  .juries  are  spending  other 
people's  money,  and  the  crippled  plaintiff,  gets  the  better  of  their  judgment,  and 
they  give  verdicts  which  are  not  a  square  deal  for  employer  and  employe.  Juries' 
verdicts  are  very  uncertain  and  we  have  heard  of  a  case  where  one  jury  rendered 
a  verdict  of  $7,500  and  in  the  second  trial  of  the  same  case  rendered  a  verdict 
for  $1,500.  We  do  not  advocate  abolishing  court  and  jury  system,  but  simply 
the  taking  away  of  personal  injury  cases  from  such  an  expensive  system.  Fur- 
thermore, if  a  case  is  taken  from  the  jury  by  the  court,  it  is  very  frequently 
unsatisfactory  to  the  plaintiff,  and  he  is  probably  oftentimes  made  to  feel  that  the 
court  has  been  unfair  with  him,  and  possibly  has  been  bought  by  the  well-to-do 
defendant,  and  therefore  this  causes  a  loss  to  the  dignity  of  our  courts.  We  do 
believe  that  it  stands  to  reason  that  the  court  is  more  frequently  fair  to  both  the 
plaintiff  and  defendant  in  administering  the  law  as  it  stands,  than  the  jury.  The 
court  knows  the  law  and  applies  it  to  the  facts  in  hand  without  any  prejudice  for 
either  side,  except  in  a  very  few  rare  instances,  while  the  jury  is  frequently  in- 
fluenced as  much  by  prejudice  as  it  is  by  the  facts  in  the  law. 

4.  We  are  in  favor  of  a  workmen's  compensation  act  and  we  believe  that 
the  reasons  have  already  been  pretty  thoroughly  gone  into.  Under  the  present 
system  in  which  the  jury  assesses  the  damages,  we  believe  that  they  frequently  give 
too  much  to  one  person,  while  it  should  be  divided  among  all  the  sufferers.  We 
believe  that  the  compensation  should  be  definite  in  amount  so  that  the  employer 
and  employe  would  know  just  what  was  coming  and  therefore  disputes  could  be 
largely  avoided.  We  are  in  favor  of  an  adequate  compensation  and  we  think  that 
the  present  Norris  liability  law,  which  all  agree  is  a  great  departure  from  the 
liability  laws  as  they  have  stood,  should  be  repealed.  It  is  not  our  object  in 
recommending  that  the  Norris  law  be  repealed  to  have  a  workmen's  compensation 
allowance  just  large  enough  to  keep  the  man  from  taking  advantage  of  the  old 
employers'  liability  laws,  which  were  unfair  to  the  employe.  We  want  an  ade- 
quate compensation  bill  and  the  reason  we  would  suggest  that  the  Norris  law  be 
repealed  is  because  it  is,  in  a  large  way,  equal  to  a  workmen's  compensation  act 
without  a  limit,  or  definiteness.  Now,  in  recommending  the  compensation  act, 
one  of  our  chief  objects  is  to  do  away  with  the  strif^  but  if  we  leave  too  great 
an  incentive  to  bring  suit,  we  surely  will  not  avoid  that  strife.  In  making  this 
workmen's  compensation  law,  we  think  we  must  keep  in  mind  a  square  deal  for 
the  employer  as  well  as  the  employe,  for  if  we  harass  the  employer  to  too  great 
an  extent  he  can  not  conduct  his  business  and  a  great  many  of  the  employes 
would  surely  go  hungry  if  it  were  not  for  the  employer.  We  are  of  the  opinion 
that  the  juries  assess  too  large  amounts  in  certain  cases  and  certain  other  cases 
which  are  deserving  are  thrown  out  of  court.  We  believe  the  workmen's  com- 
pensation would  divide  up  this  amount  between  the  injured  and,  with  the  work- 
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men's  compensation,  we  do  not  believe  it  is  fair  to  allow  a  bill  so  strenuous  as 
the  Norris  law  to  remain  on  the  books  and  continue  to  make  an  inducement  to 
injured  to  file  suits,  allow  juries  to  render  their  unusual  verdicts,  and  continue 
the  strife  and  leakage.  Sometime  when  the  compensation  act  is  complete  it  would 
be  well  to  do  away  entirely  with  the  rights  under  common  law.  The  Norris  law 
was  intended  to  allow  recoveries  in  nearly  all  cases  and  practically  does  so,  so  it 
simply  gives  the  juries  a  chance  to  render  more  of  their  unusual  verdicts.  It 
would  not  be  economy  or  a  blessing  to  the  employe  to  impose  a  burden  on  the 
employer  more  than  he  could  stand.  Later  if  we  found  that  the  workmen's  com- 
pensation was  not  adequate,  it  could  be  made  adequate,  and  we  think  with  the 
workmen's  compensation  in  mind  we  should  strive  to  make  it  adequate,  instead 
of  trying  to  make  the  liability  laws  perfect.  The  liability  laws  are  what  we  are 
trying  to  get  away  from.    We  have  had  enough  of  them. 

5.  It  has  been  advocated  by  some  that  it  would  be  best  to  have  a  portion 
of  the  expense  borne  by  the  employe,  because  this  would  afford  an  incentive  for 
each  employe  to  watch  his  fellow-employes  and  see  that  they  did  not  gtt  injured, 
because  the  employe  would  realize  that  if  his  fellow  employe  was  injured  it  would 
mean  something  out  of  his  pocket.  Personally  we  are  of  the  opinion  that  the 
expense  should  be  borne  solely  by  the  employer,  as  it  is  in  practically  all  other 
countries  where  they  have  Workmen's  Compensation.  If  we  are  going  to  ask 
the  employe  to  contribute  it  seems  to  us  that  it  would  only  lead  to  confustion.  In 
the  first  place  we  would  not  know  how  much  to  collect  from  the  employe.  It 
would  be  hard  to  say  any  certain  amount  because  different  concerns  should 
contribute  larger  sums  to  the  fund.  It  would  be  more  effective  to  pay  the  em- 
ploye only  a  certain  per  cent  of  his  wages  so  as  to  give  an  incentive  to  return  to 
work.  Accident  insurance  companies  proceed  on  this  theory  and  will  not  insure 
for  full  amount  of  wages.  The  difference  between  the  amount  paid  and  full 
wages  would  be  enough  for  the  employes  to  contribute  and  such  a  contribution 
would  really  be  of  some  benefit.  If  we  were  to  have  sick  insurance  it  would 
irobably  be  all  well  and  good  to  ask  the  employe  to  contribute.  We  believe  that 
the  expense  of  this  fund  must  eventually  be  home  by  the  public,  and  we  see  no 
reason  why  we  should  shift  the  burdens  of  both  the  employer  and  the  employe  to 
the  public  when  we  can  merely  shift  the  burden  of  the  employer  to  the  public 
and  have  less  confusion.  Just  here  we  wonder  what  will  happen  to  the  em- 
ployers of  this  State  when  this  cost  of  Workmen's  Compensation  is  added  to  the 
selling  price  of  articles  produced,  while  probably  our  neighboring  states  will  not 
have  such  a  law  and  their  producers  will  not  have  the  added  cost  and  can  there- 
fore sell  at  a  cheaper  price.  We  can't  believe  that  Workmen's  Compensation  will 
be  cheaper  than  Employers'  Liability.  It  is  unfortunate  that  we  can't  have  a 
National  Workmen's  Compensation  Act.  Again  we  say  that  we  have  not  for- 
gotten the  suffering  of  the  killed  and  injured,  and  the  fact  that  their  pains  should 
be  alleviated  as  well  as  money  can  alleviate  them.  Still  we  must  not  let  our 
sympathy  get  the  better  of  our  judgment  as  we  have  said  of  the  jury,  but  we 
must  at  the  same  time  consider  the  suffering  and  the  economic  problems  and  keep 
both  the  employer  and  the  employe  doing  business. 

We  might  add  here  that  if  the  State  is  to  conduct  the  insurance  for  the 
employers  it  might  be  well  to  put  the  fines  on  account  of  violations  of  safety 
appliance  statutes  in  the  insurance  fund  and  thereby  let  the  violators  of  the  law 
swell  the  fund.  Personally  we  are  in  favor  of  compulsory  insurance  in  private 
companies  as  it  would  seem  to  us  that  this  would  afford  competition  and  they 
would,  because  of  the  fact  that  they  do  not  change  employes  often,  handle  the 
funds  better  than  State  officers,  who  are  constantly  changing.  This  compulsory 
insurance  would  protect  injuries  when  the  employer  became  insolvent  or  for 
other  reasons  could  not  pay. 
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C,  We  have  not  had  much  experience  with  relief  associations.  We  under- 
stand that  in  certain  large  plants  they  have  been  carried  on  and  have  saved  a 
great  many  suits,  but  we  have  never  had  the  advantage  of  talking  personally 
to  any  one  who  has  had  any  actual  experience  with  relief  associations. 

Yours  very  respect fullyj 

Guy  J.  Major. 


THE  ASHTABULA  GAS   CO. 

Ashtabula,  Ohio. 
Employers*  Liability  Commission  of  Ohio. 

First,  We  do  not  consider  the  present  law  as  fair  eithef  to  the  employe  or 
employer;  at  least  we  do  not  consider  that  the  law  is  drawn  in  such  a  way  as 
to  do  what  ought  to  be  done,  to-wit :  Get  as  much  as  possible  in  the  way  of 
compensation  for  the  employe  at  least  possible  cost  to  the  employer.  Under  the 
present  law  one  man  gets  two  or  three  times  as  much  as  he  is  entitled  to  and 
frequently  gets  large  sums  when  he  is  entitled  to  nothing  under  the  law,  srmply 
because  he  has  gone  to  an  unscrupulous  lawyer  who  will  get  false  testimony  or 
strain  and  distort  testimony  which  has  some  evidence  of  truth  while  a  man 
who  fears  a  lawsuit  get  little  or  nothing. 

Second.  Liability  for  accidents  ought  to  make  employers  more  careful  but 
the  taking  away  of  any  defense  of  negligence  on  the  part  of  an  employe  may 
possibly  tend  to  make  accidents  more  common. 

Third.     No.     Largely  for  the  reason  given  in  answer  to  the  first  question. 

Fourth.  Yes.  To  put  in  such  form  that  the  benefit  goes  to  the  employe  and 
not  to  a  shyster  lawyer,  and  the  compensation  to  be  such  as  not  to,  too  seriously, 
add  to  the  risks  of  business. 

Fifth.    It  seems  to  us  that  all  should  join  in  the  expense. 

Sixth.  We  have  not  had  any  experience  but  from  what  we  have  learned 
they  seem  to  do  good  notwithstanding  the  fact  that  the  laws  of  some  states  seem 
to  frown  upon  them  and  largely  hinder  their  effectiveness. 

J  NO.  W.  Stone,  Mgr. 


THE  W.  B.  OGLESBY  PAPER  COMPANY. 

MiDDLETOWN,  Ohio,   October  24,   1910. 

Employers'  Liability  Commission  of  Ohio. 

Gentlemen:  —  In  reply  to  your  communication  of  recent  date,  we  find  it 
necessary  to  occupy  more  space  than  you  leave  for  questions  for  employers, 
therefore,  you  will  kindly  attach  our  reply  to  this  sheet,  we  desire  you  to 
make  it  a  part  of  the  record.     In  answer  to  questions  — 

1.  The  law  of  Ohio  as  lately  amended  is,  in  our  judgment,  more  than 
fair  to  employes.  It  enables  them  to  recover  from  injuries  suffered  under  almost 
all  circnmstanccs,  even  though  the  employer  may  be  entirely  without  fault.  We 
doubt  if  there  i.s  any  use  in  suggesting  amendments  in  the  interest  of  the  em- 
ployer.    The  whole  trend  of  legislation  in  Ohio  and  elsewhere  is  the  other  way. 

2.  We  cannot  give  an  opinion  on  the  adequacy  of  the  labor  law  in  rela- 
tion to  the  prevention  of  accidents  —  this  would  require  a  careful  study  of  the 
law  and  a  minute  familiarity  to  which  we  do  not  pretend,  with  the  details  of 
each  business.  We  might  make  some  useful  suggestions  from  our  own  knowl- 
edge as  to  what  precaution  should  be  taken  for  the  prevention  of  accidents,  all 
of  which  "wc  have  at  present  in   force.     There  might  be  others  not  now  existing 
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believe  that  relief  associations  are  good  things,  but  we  do  not  believe  that  the 
employer  should  in  any  way  take  advantage  of  the  benefits  derived  from  such 
associations,  if  he  or  they  be  in  any  way  responsible  for  the  employes  injury. 

In  conclusion,  permit  us  to  say,  that  we  believe  laws  should  be  so  framed, 
that  the  employer  as  well  as  the  employe  should  be  individually  responsible  for 
their  own  acts,  and  if  the  employe  through  his  own  negligence  should  be  injured, 
wt  do  not  feel  that  the  laws  should  read  that  the  employer  is  equally  liable, 
which  is,  we  understand,  the  way  it  reads  at  this  writing. 

•  Very  respectfully, 

Chas.  J.  Watts,  Gen.  Mgr. 


THE  PLATT  IRON  WORKS  CO. 

Dayton,  O.,  October  7,  1910. 
Employers'  Liability  Commission  of  Ohio, 

Gentlemen  : — Due  to  circumstances  over  which  we  have  no  control,  it  is 
impossible  for  us  to  be  represented  at  the  public  hearing  of  your  Commission 
held  in  Dayton  yesterday  and  today — and  we  therefore  beg  to  answer  the  ques- 
tions submitted,  as  follows: 

1.  Without  being  in  position  to  go  thoroughly  into  all  of  the  points  touched 
upon  by  the  recent  law  of  the  State,  with  regard  to  liability  of  employers  for 
accidents  to  their  employes,-T-it  seems  to  us  that  it  is  either  a  result  of  following  ' 
the  suggestions  of  the  American  Federation  of  Labor  entirely  without  careful 
investigation  of  the  merits  of  the  case,  or  that  it  was  a  hastily  prepared  law, 
without  due  regard  to  the  laws  of  equity,  which  should  apply  to  both  employers 
and  employes. 

2.  In  reply  to  question  No.  2,— we  have  no  doubt  that  the  present  labor 
law,  in  relation  to  prevention  of  accidents,  is  inadequate  in  many  respects,  and 
could  with  profit  to  both  employer  and  employe,  be  brought  up  to  date.  We 
are  of  the  opinion,  that  the  Committee  which  has  been  sent  abroad  by  the  Na- 
tional Association  of  Manufacturers,  for  the  purpose  of  investigating  the  labor 
laws  and  liability  laws  in  foreign  countries,  and  to  report  their  findings,  and  make 
a  recommendation  for  conditions  existing  in  this  country,  will,  if  followed,  greatly 
benefit  all   parties  concerned,   in   various  states  of  the  Union. 

8.  If  the  jury  system  is  to  be  maintained  in  our  country,  it  would  probably 
be  difficult  to  exclude  the  trial  of  the  responsibility  for  industrial  accidents  from 
same. 

4.  In  answer  to  No.  4,  would  state  in  general  —  that,  providing  a  similar 
law  could  be  enacted  in  all  of  the  states,  a  system  under  which  all  accidents  to 
employes,  compensating  them  for  injury,  without  regard  to  negligence,  would 
favorably  appeal  to  us,  but  only  if  such  a  system  would  operate  in  such  a  man- 
ner as  to  make  the  ultimate  consumer  the  bearer  of  the  burden ;  otherwise,  it 
would  be  almost  sure  to  result  in  a  condition  of  unfair  competition  between 
manufacturers  in  the  same  line,  in  different  states. 

o.  Would  say  that  probably  this  expense  should  be  borne  by  employer,  em- 
ploye and  the  State,  but  as  to  the  proportions  to  be  assumed  by  each,  we  are  at 
the  present  time  uncertain. 

T).  Our  experience  as  to  the  value  of  relief  associations  to  employes,  was 
such  as  to  cause  us  to  discontinue  such  an  association  several  years  ago,  on 
the  combining  of  our  two  shops.  Such  an  association  had  been  in  operation  in 
one  of  the  shops  for  years  previous  to  the  combination,  but  had  not  been  in 
the  otluT  one.  Upon  the  combination  of  both  shops,  and  a  vote  by  the  men, 
it   was   decided   to   discontinue  the   association. 
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Finally — ^we  would  say — ^that  it  would  seem  that  an  "Employers*  Liability  and 
Employes'  Compensation  without  regard  to  Negligence"  law,  if  enacted  now, 
would  surely  result  to  the  disadvantage  of  Ohio's  manufacturers,  who  come  in 
competition  with  manufacturers  in  the  same  line  in  states  whose  laws  on  these 
subjects  are  not  similar  to  ours,  and  we  would  favor  if  possible,  a  federal  statute 
on  these  subjects  framed  along  the  lines  which  will  probably  be  submitted  by 
the  Committee  of  the  National  Association  of  Manufacturers,  above  referred  to. 

Yours  very  truly, 

E.  F.  Platt,  Treasurer. 


THE  HYDRAULIC   PRESS  MANUFACTURING  CO. 

Mt.  Gilead,  O..  October  18,  1910. 

Employers'  Liability  Commission  of  Ohio. 

Gentlemen  :■ — You  will  find  herewith  answers  to  questions  submitted  to  us. 
In  addition  to  the  information  submitted,  w^e  wish  you  would  earnestly  consider 
the  fact  that  there  are  a  large  number  of  concerns  in  this  State,  and  that  an  em- 
ployes' liability,  now  fixed  by  law,  will  wipe  out  all  the  profit,  in  case  such  a  con- 
cern would  be  so  unfortunate  as  to  have  one  or  more  serious  accidents. 

You  fully  realize  that  when  an  employe  accepts  employment  in  a  machine 
shop  tl.at  he  knows  there  are  certain  dangers  to  be  encountered,  and  that  he  is 
not  working  in  a  feather  bed  factory,  for  instance,  where  there  are  practically 
none. 

Some  scheme  should  be  fixed  upon  that  will  obtain  the  fullest  co-operation 
of  the  employe,  as  well  as  to  compel  the  employer  to  safeguard  the  interests  of 
his  employes. 

1.     If   we   should   be   so   unfortunate   as   to    have    serious   accidents   and   the 
present  law  enforced,  it  would  put  us  out  of  business. 

2.  The  inspection  by  Inspectors  of  AVorkshops  and  Factories  is  competent 
and  beneficial  to  both  employers  and  employes.  We  always  conform  to  his  recom- 
mendations. 

'V     Xo  experience. 
4.     Xo.     A  large  per  cent  of   employes  would  be  careless  if  they   have  no 
responsibility  for  unsafe  conditions  known  to  them  but  not  to  employers. 

5.  Shared  by  employer,  employe  and  State. 

6.  Have  never  been  able  to  interest  our  employes  along  this  line  on  ac- 
count of  never  having  had  any  serious  accidents. 

Very  truly  yours, 

F.  B.  McMillin,  Manager  and  Secretary, 


THE   FOSS-SCHNETDER    BREWING   CO. 

Cincinnati,  O..  October  18,    1010. 

Employers'  Liability  Commission  of  Ohio. 

Gentlemen: — Enclosed  please  find  form  filled  out  in  answer  to  questions 
mailed  us  some  time  previous.  The  original  form  mailed  us  became  somewhat 
soiled ;  we  trust  that  the  enclosed  one  will  answer  your  purpose. 

1.  The  law  should  be  amended  to  make  the  responsibility  rest  on  both  the 
employer,  as  well  as  the  employes.  By  havinj^  the  empl(»yc  to  call  the  attention  of 
the  employer  to   any    defect  in    machinery,   or   any    other   cause    for   accident,    if 
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not  remedied  by  employer,  then  the  employer  shQuld  be  liable  for  damage.  If 
not  notified  of  any  defect  by  employe,  then  employe  caused  accident  by  not  tak- 
ing proper  precautions  that  were  offered  him. 

2.  The  law  is  not  adequate.  Inspectors  should  be  men  of  experience;  they 
should  be  selected  by  competitive  examination. 

3.  The  jury  system  now  existing  for  industrial  accidents  are  not  as  they 
should  be,  the  jury  being  more  or  less  biased,  and  in  favor  of  the  injured,  and 
against  the  employer,  more  so  against  corporations,  than  in  partnership  con- 
cerns. \ 

4.  As  stated  above,  the  employe  should  notify  of  any  defects  that  will 
cause  accident;  if  such  is  not  done,  then  he  himself  is  a  party  to  the  cause, 
and  should  be  paid  a  limited  amount  as  compensation,  or  by  classification,  taking 
into  consideration  the  seriousness  of  the  injury  and  the  cause. 

5  In  my  opinion  the  expense  should  be  borne  by  the  employer,  employe, 
and  the  State.    A  fund  should  be  provided  for  that  purpose. 

6.  I  have  no  experience  relative  to  relief  associations  of  employes;  it 
might  be  well  to  make  it  compulsory  by  law  to  make  the  employer  and  employe 
contribute  to  such  a  fund.  Yours  truly, 

Jno.  G.  Brqxterman. 


THE  M.  OHMER'S  SONS  COMPANY. 

Dayton,  O.,  October  11,  IMIO. 
Employers'  Liability  Commission  of  Ohio. 

1.  Before  the  last  State  Legislature  abohshed  the  fellow-servant  doctrine, 
Ohio's  laws  were  as  fair  as  is  possible  under  the  American  System  of  industrial 
liability  and  indemnity.  By  abolishing  the  fellow-servant  doctrine  the  lejfislature 
has  placed  an  unfair  burden  upon  the  shoulders  of  the  employer. 

2.  The  labor  law  in  this  State  in  relation  to  the  prevention  of  accidents  is, 
in  our  opinion,  a  good  thing  for  both  employer  and  employee,  and  would  naturally 
accomplish  its  end  much  more  fully  if  it  was  strictly  carried  out. 

3.  In  theory,  yes ;  in  practice,  no.  The  plaintiff  has  the  sympathy  of  the 
jury  in  almost  every  case,  the  circumstances  mattering  little. 

4.  Under  the  present  system  in  vogue  in  the  U.  S.  we  do  not  believe  such 
a  plan  as  is  referred  to  in  clause  4  would  be  practical,  although  the  idea  could  be 
worked  out  to  advantage  under  the  German  system  of  State  supervision. 

5.  Under  such  a  plant  it  is  our  opinion  that  the  expense  should  be  shared 
by  the  employer,  employee  and  State;  those  most  benefited  —  the  employees  — 
standing  half  the  expense;  the  employer  and  State,  each  paying  one-quarter. 

6.  The  forming  of  relief  associations  among  employees  shows  that  the 
American  system  of  compensation  for  accidents  is  imperfect.  Under  the  German 
system  such  associations  are  unnecessary,  as  there  the  employee  can  obtain  the 
same  end  by  standing  one-half  the  expense,  while  in  the  associations  he  must  pay 
his  full  pro-rata  share. 

A.  A.  Ohmer,  Treasurer. 


Fredercksburg,  O.,  October  10,  1910. 

Employers*  Liability  Commission  of  Ohio. 

Dear  Sirs:  —  I  think  all  injured  employees  should  be  compensated  for  injuries 
by  the  State  according  to  a  schedule  settled  by  law  and  adjusted  by  an  expert  Com- 
mission.    Funds  to  be  raised  by  a  tax  on  all  employers  of  labor  on  average  number 
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of  employees.    Tax  graded  according  to  hazard.    This  would  be  fair  all  around 
doing  away  with  insurance  and  litigation. 

The   injured   would  not  have   to   pay   out   half   or   more    for   attorney    fees. 
(The  employer  saves  attorney  fees,  costs,  etc.) 

The  employers*  tax  may  not  cost  more  than  casualty  insurance. 

Where  the  casualties  are  heavy  State  regulations  should  grow  more  stringent 
and  the  tax  should  be  increased  by  some  sliding  scale.  The  law  should  be  made 
to  allow  this. 

The  law  should  provide  for  a  bureau  of  statistics  and  provide  for  the 
economical  administration  of  the  system. 

Some  men  are  naturally  careless  and  reckless.  Some  employers  are  naturally 
negligent  in  the  care  of  their  employees.  In  cither  case  an  injured  man  should 
have  compensation  and  have  it  propmtly  and  without  litigation. 

This  system,  if  inaugurated  without  graft,  so  as  not  to  be  a  bur4en  upon  the 
employer  or  the  State,  would  be  welcomed  by  all  but  the  damage  lawyers. 

Many  employers  arc -bankrupt  or  have  nothing  to  collect  from. 

Some  accidents  are  as  unavoidable  as  some  fires. 

No  law  should  be  enacted  that  would  be  a  calamity  to  tlie  employer. 

The  burdens  should  be  equalized. 

Both  employer  and  employe  should  be  protected. 

An  unwise  law  would  keep  out  and  drive  out  manufacturers  from  the 
State.  Yours  truly, 

Wm.  Redett. 


THE  BARXDT  &  JOHNSTON  AUTO-SUPPLY  COMPANY 

Columbus,  O.,  November  30,  1910. 

The  Employers'  Liability  Commission  of  Ohio: 

Gentlemen:  —  Complying  with  your  request,  we  make  the  following  answers 
for  your  consideration : 

1.  The  law  should  be  repealed,  it  is  unfair  and  unjust,  benefitting  no  one 
except  ambulance  chasing  lawyers. 

2.  The  State  Workshop  Bureau  is  inefficient,  as  the  force  is  not  adequate, 
neither  is  it  thorough.     It  should  be  made  non-political. 

3.  By  the  present  jury  system  there  are  too  many  sympathetic  verdicts, 
necessitating  appeals  on  the  part  of  employers  at  additional  unnecessary  expense. 

4.  As  we  understand  the  proposed  compensation  measure,  it  means  simply 
to  compel  distribution  of  charity  ort  the  part  of  the  employers.  Maryland  tried 
such  a  law  and  repealed  it.  New  York  has  one  that  went  into  effect  September 
first.  It  is  too  soon  to  know  the  result  of  it.  We  should  profit  on  the 
experience  of  other  states  and  not  be  in  a  hurry. 

5.  If  compensation  is  constitutional,  the  State  should  not  attempt  to  compel  it 
without  assisting  in  the  payment,  as  Germany  and  England  do. 

6.  Relief  Associations  are  of  little  value  as  they  have  no  assets.  \\q  deem 
it  wrong  to  take  money  from  a  working  man  without  the  certainty  of  the  return 
of  a  promised  amount.  Associations  of  this  kind  never  last  long,  but  they  could 
be  made  good  if  founded  upon  a  solid  business  system. 

The  present  Commission  is  considering  two  subjects  under  one  head  and  are 
consequently  dovetailing  tliem.  One  is  the  legal  obligation  of  the  employer  and  the 
other  is  the  moral  obligation. 

The  matter  of  the  legal  obligation  has  already  been  considered  and  passed 
upon  by  our  Legislature  and  a  sorry  mess  made  of  it.  The  subjects  have  been 
agitated  too  long  and   too  much   by  persons   wb.o   never  have  been   employers   of 
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labor,  with  the  result  that  they  are  in  the  dark  with  no  one  to  lead  us  out  except 
those  who  meet  a  semi-monthly  pay  roll.  There  has  been  but  one  side  considered 
so  far  and  that  is  the  side  of  labor,  the  employers  have  been  worsted,  as  they 
always  will  be  against  organized  labor,  when  they  take  no  concert  of  action 
themselves.  Yours  very  truly, 

Chas.  F.  Barndt,  Secretary  and  Treasurer. 


HERRING-HALL-MARVIN   SAFE  COMPANY. 

Hamilton,  Ohio,  October  6,  1910. 

Employers'  Liabilily  Commission  of  Ohio. 

Gentlemen:  —  Your  circular  letter,  of  recent  date,  has  been  received.  We 
are  in  favor  of  any  law  that  might  be  passed  to  compensate  labor  for  accidents 
incurred  in  manufacturing  establishments,  provided  that  the  law  were  general 
throughout  the  United  States. 

In  other  words,  we  do  not  feel  that  a  State  law  that  would  operate  in  the 
State  of  Ohio,  and  put  an  extra  burden  upon  the  industries  of  this  State,  which 
industries  are  compelled  to  compete  with  other  industries  located  in  States  where 
the  laws  are  less  arduous,  would  be  just. 

We  are  most  certainly  in  favor  of  a  system  under  which  all  accidents  shall 
be  compensated   for  without  regard  to   personal  negligence. 

The  nation  should  stand  the  burden  of  this  compensation  and  should  collect 
from  manufacturing  establishments  in  the  form  of  taxation,  and  should  closely 
supervise  those  cstablishn:cnts  to  sec  that  all  legal  regulations  are  properly  ad- 
hered to. 

It  would  matter  very  little  to  any  manufacturing  establishment  how  much  it 
had  to  pay  on  account  of  t1iis  arrangement,  for  the  simple  reason  that  it  would 
feel  sure  that  any  and  all  of  its  competitors  were  compelled  to  Ray  a  proportionate 
amount,  regardless  of  wlietluT  they  did  business  in  the  State  of  Ohio  or  in  the 
State  of  Texas.     • 

Any  other  arrangement  appears  to  us  to  be  unjust  and  unfair.  I  fully  be- 
lieve that  there  are  many  things  that  the  States  should  not  attempt  to  regulate, 
for  the  simple  reason  that  it  amounts  to  restriction  of  trade  or  restriction  of 
business.  It  places  an  undue  burden  upon  those  doing  business  in  certain  sections 
of  the  country,  and  does  not  distribute  that  burden  as  it  should  over  all  of  the 
industries. 

For  instance,  we  do  not  care  what  we  have  to  pay  for  our  material  so  long 
as  we  know  that  all  of  our  competitors  pay  a  like  amount.  The  same  is  true 
of  freight  rates  and  any  other  items  of  expense. 

Very  truly  yours, 

R  E.  Watson,  Supemisor. 


THE  QUEEN  CITY  CARRIAGE  COMPANY. 

Cincinnati,  Ohio,  October  6.  1910. 

Employers'   L'uihillty  Cnuunission   of   Ohio. 

Gentlimen:  —  In  answer  to  your  letter  with  reference  to  our  liability  in 
regard  to  our  cnii)loycs,  wish  to  state  that  we  are  unable  to  give  you  a  report 
for  this  reason:  We  have  been  fortunate  enough  not  to  have  any  accidents  occur 
to  our  worknKMi.  Yours  truly, 

E.  Lees  MANN,  Secretary. 
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TIi£  SANDUSKY  FOUNDRY   AND   MACHINE   COMPANY. 

» 

Sandusky,  Ohio,  October  6,  1910. 

Employers'  IJability  Commission  of  Ohio. 

Gentlemen:  —  Replying  to  your  circular  letter  regarding  employers'  liability 
law,  we  are  not  in  position  to  answer  questions  1  and  2,  for  lack  of  knowledge 
of  the  present  laws. 

Answering  question  3,  in  theory  the  present  system  of  court  and  jury  should 
be  correct,  as  the  courts  should  be  sufficiently  good  that  the  State  might  say, 
"We  have  established  just  courts  and  systems  that  the  individual,  no  matter  ho\V 
humble  or  the  corporation,  no  matter  how  strong,  may  have  exact  and  prompt 
justice  at  a  reasonable  cost."  In  t...» writer's  judgn^cnt  thi<^  should  apply  to  all 
questions  of  arbitration.  The  theory  of  arbitration  is  entirely  wrong  in  our 
opinion,  in  that  it  opens  the  way  for  unjust  contentio'is,  over  which  if  sufficient 
noise  is  made  the  public  becomes  interested  and  a  certii'i  r^^rtion  always  clamors 
for  an  award  or  at  least  concessions,  rogardless  of  wl:ct]uT  s:ime  arc  just  and 
warranted  or  not.  It  seems  to  us  that  tlie  French  law  is  n  proper  law.  Con- 
tracts carrying  arbitration  clauses  are  invalid.  On  the  princinlc  that  France,  the 
State,  provides  proper  tribunals  for  just  decision  of  causes.  The  injustice  to 
employes  of  having  causes  drag  year  after  year  through  the  courts,  with  appeal 
after  appeal  wearing  them  out  and  practically  banknipting  the  employe,  is  not  just 
and  it  has  resulted  in  a  system  of  rhystcr  lawyers  taking  dam«ige  cases  on  com- 
mission, furnishing  the  money  for  tlic  prosecution  where  no  true  cause  of  action 
exists.  This  answers  question  3  to  the  best  of  our  ability,  but  does  not  suggest 
a  remedy,  as  wc  do  not  know  the  pi'oper  solution  of  the  question. 

Answering  question  4,  we  are  not  in  favor  of  compensation  for  employe 
without  regard  to  negligence.  A  m.iuufacturer  for  his  own  protection  provides  all 
the  safeguards  that  he  knows.  He  employs  as  competent  men  as  may  be  secured 
for  each  position.  Neither  the  employer  nor  his  superintendent  or  foreman  are 
able  to  judge  of  the  ability  or  carefulness  of  an  employe  until  said  employe  has 
been  proven  in  service.  It  is  contrary  to  justice  that  an  employer  should  pay 
for  carelessness  and  negligence  of  an  employe.  However,  it  is  equally  unjust 
that  one  employe  should  suffer  for  the  carelessness  of  another  employe.  The 
operation  of  such  a  law  would  be  to  put  the  employers  of  the  State  adopting 
same  at  a  very  great  disadvantage  in  commercial  transactions  with  firms  operat- 
ing in  other  States  not  adopting  such  laws. 

Answering  question  5,  it  would  be  quite  proper  if  made  compulsory  for  an 
iiisurance  fund  to  be  created  by  every  manufacturing  concern  and  the  manufac- 
turer and  employe  sharing  in  the  cost  to  provide  for  accidents.  This  company 
operates  on  a  similar  plan  through  an  insurance  company  at  the  present  time. 
Apparently  the  employes  are  satisfied  with  same.  The  insurance  company  have 
certainly  made  no  money  on  the  transaction,  although  the  policy  has  been  in 
force  for  a  number  of  years.  We  do  not  believe  in  the  State  sharing  in  the 
expense.  If  an  employe  is  permanently  disabled  and  becomes  a  State  charge, 
the  State  is  obliged  to  take  care  of  him  and  this  should  end  the  responsibility  of 
the  State. 

Answering  question  6,  the  same  seems  covered  by  our  reply  to  question  5. 

Wc  would  be  pleased  to  have,  if  same  is  available,  in  pamphlet  form,  copies 
of  the  laws  covering  these  subjects  as  they  exist  today. 

Yours  truly, 

W.  H.   NuESSPAUGH^  President. 
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THE  A.  C  WILLIAMS  CO. 

Ravenna,  Ohio,  October  6,  1910. 
Employers'  Liability  Commission  of  Ohio. 

Gentlemen:  Replying  to  your  circular  letter  to  the  Employers  of  Ohio, 
Ave  would  answer  your  questions  as  follows: 

No.  1.  Answer.  We  confess  that  we  are  not  sufficiently  posted  as  to  the 
present  law  to  give  an  intelligent  answer  to  this  question. 

No.  2.  Answer.  The  same  answer  as  to  No.  1,  with  the  addition  that  we 
have  occasional  visits  from  the  state  workshop  inspector,  who  have  suggested  some 
alterations  or  improvements  in  our  factory,  all  of  which  wc  have  promptly 
made,  and  as  far  as  our  observation  goes 'this  is  working  all  right,  and  we  favor  it 

No.  3.  Answer.  We  have  had  no  experience  in  this  matter  and  while  this 
business  has  been  in  continuous  operation  for  over  sixty-six  years,  there  was  never 
a  case  broilght  in  court  against  us  of  any  kind,  and  as  we  said  in  answer  to  No.  1, 
we  are  not  competent  to  express  an  opinion. 

No.  4.  Answer.  Decidedly  no,  for  in  our  opinion  it  would  put  a  premium 
■on  negligence. 

No.  5.  Answer.  If  the  State  should  force  such  an  unjust  law  upon  the 
employers  of  labor,  the  State  should  pay  all  expense. 

No.  6.  Answer.  We  have  a  relief  association  among  our  employes  to  which 
we  contribute  and  it  works  well  and  we  favor  them. 

General  Remarks  —  This  business  has  been  established  sixty-six  years  and 
we  have  always  treated  our  employes  in  such  a  manner  that  no  case  was  ever 
brought  in  court  against  us. 

Whenever  any  serious  accident  has  occurred  in  our  factory,  due  to  any 
cause  whatever,  we  have  paid  the  employe  his  wages  until  able  to  resume  his 
-duties,  and  all  his  doctor's  bills. 

Yours  respectfully, 

A.  C.  Williams. 


THE  ELECTRIC  MEAT  CURING  COMPANY, 

Cleveland,  Ohio,  October  17,  1910. 

Employers*  Liability  Commission  of  Ohio: 

Dear  Sirs  —  We  are  in  receipt  of  your  letter  with  questions  for  employers 
■attached.     We   do   not  feel   that  our  experience  with   the  liability  of  employers  • 
for  accidents  to  their  employes  is  sufficient  to  warrant  our  expressing  an  opinion. 

We  might,  of  course,  answer  all  questions  in  a  manner  which  would  show 
our  desire  to  relieve  employers  of  all  responsibility,  but  such  an  attitude  might 
not,  in  the  long  run,  be  to  the  advantage  of  employers. 

We,  like  all  other  prudent  employers,  carry  a  liability  insurance  which  we 
feel  protects  us  from  incurring  a  serious  loss.  Due  to  this  protection  we  probably 
have  been  a  little  careless  in  familiarizing  ourselves  with  the  State  law.  This  is 
another  reason  why  wc  do  not  feel  warranted  in  passing  judgment  on  the  law. 

Yours  very  truly, 

J,  L.  Mauldin,  Treas, 
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S.  C  REID  — ELM  HUB  BLOCKS. 

Warren,  Ohio,  October  17,  1910. 
Employers'  Liability  Commission  of  Ohio. 

Dear  Sirs  —  Replying  to  your  favor  of  recent  date  as  to  the  workings  of  the 
present  Employers'  Liability  Act  will  answer  frojn  the  standpoint  of  the  very 
small  manufacturer.  1  do  a  gross  business  of  from  $8,000.00  to  $10,000  per  year 
4t  a  profit  of  from  10  per  cent  to  15  per  cent. 

If  I  have  an  accident  caused  by  gross  carelessness  or  neglect  on  my  part, 
I  should  accept  the  consequences  though  it  wipe  out   my  sn^iH  margin   above, 
and  a  part  of  my  small  capital.     On  the  other  hand  if  an  accident  occurs  at  my 
factory  caused  by  the  carelessness  or  neglect  of  some  one  of  my  men,  over  whose 
actions  and  liability  to  err  and  make  mistakes  I  have  practically  no  control,  (and 
all  of  us  no  matter  how  intelligent,  make  more  or  less  mistakes,  which  mistakes 
around  a  factory  may  lead  to  an  accident,  while  around  an  office  does  no  bodily 
harm),  then  to  make  me  guarantee  the  intelligence  and  wisdom  of  every  employe 
and  stand  sponsor   for  him  to  always  do  the  proper  thing  at  the  right  moment, 
on  the  profit  gi\en  above,  as  well  as  carry  all  the  other  hazards  incident  to  my 
business,  the  risk  is  entirely  too  great  and  I  cannot  afford  to  keep  my  factory  in 
operation.     The  effect  of  the  law  it  seems  to  me  will  be  to  finally  drive  out  of 
business  the  small  manufacturers  of  the  State.    While  the  big  manufacturers  may 
stand  it,  the  little  ones  cannot.     If  an  amendment  was  passed  compelling  an  em- 
ploye to  notify  an  employer  of  any  defect  around  or  about  any  machine  he  was 
operating,   then   failure  of   employer   to   remedy   same   at  once   should   leave   him 
no  defense,   while   the   employe   could   not   recover,   having   such   knowledge   and 
saying  nothing.  Yours  truly, 

S.  C.  Reid. 


THE  F-P  CONSTRUCTION  COMPANY. 

Cleveland,  Ohio,  October  14,  1910. 

Employers'  Liability  Commission  of  Ohio. 

Gentlemen:  —  In  reference  to  Employers'  Liability  Laws  in  this  State: 
We  consider  the  recent  amendments  as  imposing  an  unusual  burden  upon 
the  employer  and  upon  property  owners  as  it  has  entailed  an  additional  expense 
of  approximately  four-tenths  of  one  per  cent  on  the  total  contract  value  of  work 
due  to  the  increased  employers'  liability  rates  without  affording  either  the  em- 
ployer or  property  owner  any  additional  protection  and  imparting  to  the  employer 
no  additional  security  but  affording  to  the  illiterate  and  the  foreign  employes  a 
possible  opportunity  for  protection  under  dangerous  proceedings  ofttimes  aug- 
mented by  their  own  carelessness.  This  phase  is  only  renewed  by  additional 
supervision  thus  creating  and  imposing  an  additional  expense. 

From  the  investigation  we  have  made  by  these  conditions  it  sums  up  as 
before  stated  together  with  the  opportunity  of  the  employers'  liability  companies 
of  securing  additional  premiums.  We  have  considered  for  some  time  past  that 
the  greatest  need  is  quick  and  efficient  surgical  and  doctors'  attendants  through- 
out the  entire  case.  We  have  found  that  this  arrangement  engenders  no  increase 
on  the  liability  rates  as  an  employe  in  this  manner  is  caused  to  release  either  for 
the  medical  attention  or  for  a  minimum  charge.  This  also  secures  efficient  data 
in  the  hands  of  the  liability  company  during  the  entire  case.  We  have  followed 
this  policy  for  some  time  and  although  having  several  minor  accidents,  we  have 
had  in  no  case  any  claim  continued  to  suit. 
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There  are  a  number  of  accident  companies  insuring  employes  in  our  busi- 
ness and  we  have  always  found  their  work  very  favorable. 

In  resume,  we  consider  the  old  line  of  work  protected  by  thorough  medical 
attention  throughout  the  case  to  be  many  times  more  advantageous  to  property 
owners,  employers  and  employes  than  the  present  laws  and  we  believe  that 
these  would  prove  also  with  the  liability  company. 

Respectfully, 

C.  H.  Pauktk. 


HORACE  L.   CHAPMAN. 

Columbus,  Ohio,  November  26,  1910. 

The  Employers'  Liability  Commission  of  Ohio. 

Dear  Sirs  :  —  On  my  return  I  find  your  circular  letter  asking  certain  ques- 
tions which  I  have  answered  to  the  best  of  my  knowledge  and  herewith  return 
to  you.  , 

Had  I  not  been  absent  you  would  have  received  a  more  prompt  reply. 

Questions   for   Employers. 

1.  The  present  law  so  far  as  it  applies  to  the  coal  mining  industry  is  unfair 
and  unjust.  It  places  a  premium  upon  violation  of  safety  laws  and  imposes 
the  penalty  for  such  violation  upon  the  innocent. 

2.  The  present  statutes  are  sufficient  to  meet  all  reasonable  requirements 
upon  the  part  of  the  employer. 

3.  1  should  prefer  to  try  all  personal  injury  cases  to  a  court  where  the 
judgment  would  rest  upon  the  law  and  facts  alone. 

4.  No. 

6.  I  have  never  had  any  experience.  Perhaps  a  relief  association  properly 
conducted  would  be  a  beneficial  thing.  Respectfully, 

H.  L.  Chapman. 


THE  GENERAL  FIREPROOFING  COMPANY. 

YouNGSTOWN,  Ohio,  October  13,   1910. 

Employers'  Liability  Commission  of  Ohio. 

Gentlemen:  —  In  reply  to  your  circular  letter  of  recent  date,  regarding 
Employers'  Liability  Laws,  we  arc  pleiscd  to  enclose  herewith  a  typewritten  copy 
for  your  convenience : 

1.  The  present  laws  we  regard  as  fair.  Amendments  to  the  present  laws, 
in  our  opinion,  should  be  directed  toward  the  safeguarding  of  dangerous  machinery. 

2.  We  think  that  with  proper  intercession  they  are  adequate.  The  factory 
inspection  system  could  pc^rhaps  be  improved  upon. 

3.  In  its  operation  the  jury  system  is  unsatisfactory  in  that  in  many  cases 
excessive  verdicts  are  given,  the  effect  of  which  is  to  prevent  employers  from 
making  adjustments   in   non-liability  cases. 

4.  We  would  be  if  the  compensation  was  graduated  according  to  injury 
and  with  the  proviso  that  no  compensation  should  be  paid  where  injury  was 
result  of  employes'  own  negligence. 

5.  If  the  compensation  was  fairly  graduated  and  not  excessive,  the  employer 
should  bear  it;  this  with  proviso  that  no  compensation  should  be  paid  where 
accident  was  caused  by  act  of  employe. 
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6.    We  have  had  none.     In  other  plants  where  we  have  observed  its  opera- 
tion and  when  it  has  been  well  conducted,  we  think  it  is  a  benefit. 

Yours  very  truly, 

F.  K.  Rhinbs, 
Secretary  and   Treasurer. 


THE  JOHN  STEPTOE  SHAPER  CO. 

Cincinnati,  O.,  November   17,   1910: 

Employers'  Liability  Commission  of  Ohio. 

Gentlemen  : — We  have  mislaid  your  list  of  questions,  as  the  writer  has  been 
out  of  the  city  for  some  time,  and  this  list  of  questions  was  laid  on  my  desk 
for  reply,  upon  my   return.     I  give  below  our  answers : 

1.  In  our  opinion,  the  present  Employers'  Liability  Law  in  this  State  is 
unfair  to  the  employer  as  well  as  to  the  employe,  for  the  reason  that  the  em- 
ployer is  paying  to  an  insurance  company  annually  an  amount  of  money  which 
is  mdre  than  sufficient  to  pay  the  employes  their  damages.  The  insurance  com- 
panies are  becoming  enormously  rich,  and  have  sun)luses  of  hundreds  of  mil- 
lions of  dollars,  which  they  have  accumulated  from  the  profits  which  the  em- 
ployers have  paid  to  them,  on  account  of  accidents  happening  to  employes,  and 
which  the  employe,  if  he  received  it,  and  if  it  was  properly  distributed,  would 
be  a  great  assistance  to  the  employe  and  relieve  the  employer  of  a  constant  source 
of  worriment  and  annoyance. 

The  present  law  increases  the  cost  of  liability  insurance  to  the  employer 
enormously,  and  gives  to  the  employe  nothing  but  a  right  to  sue  the  employer 
to  recover  damages. 

Eighty  per  cent  of  the  employers  employ  less  than  fifty  men.  You  wilt 
readily  see  that  a  severe  loss  on  account  of  damages,  would  wipe  such  an  em- 
ployer out  of  existence,  so  that  it  is  by  far  a  harder  burden  on  the  smaller 
manufacturer,  than  it  is  on  the  larger  manufacturer  who  is  able  to  withstand 
a  loss.  It  might  put  the  smaller  manufacturer  out  of  business,  while  the  larger 
manufacturer  could  withstand  the  loss. 

The  present  law  is  only  an  encouragement  for  a  lot  of  hungry  lawyers  to 
harass  the  employer,  when  all  of  this  could  be  avoided  by  the  State  taking 
charge  of  the  funds  which  the  employers  are  now  paying  to  the  insurance  com- 
panies. Let  the  employe  pay  something  toward  this  fund,  and  let  it  be  to  him  a 
kind  of  accident  and  death  benefit  insurance.  Any  number  of  factories  have 
such  organizations  within  their  own  establishments,  and  such  employes  would 
gladly  pay  toward  a  fund  which  is  being  taken  care  of  by  the  State.  This,  we 
understand,  is  the  plan  which  is  followed  in  Germany  very  successfully.  Both 
the  employer  and  the  employe  contribute  toward  this  fund,  and  when  an  acci- 
dent occurs,  it  is  very  readily  adjusted,  and  the  injured  employe  immediately 
secures  relief,  that  necessary  relief  to  which  he  is  entitled. 

2.  The  present  law  is  adequate  for  the  prevention  of  accidents,  provides 
for  inspectors,  who  call  on  us  regularly,  and  make  suggestions  to  us,  whicli  we 
value  very  highly.  It  seems  to  us,  that  in  addition  to  this,  the  State  could  issue 
quarterly  bulletins  of  new  appliances  for  the  prevention  of  accidents.  Manu- 
facturers would  gladly  secure  loose  leaf  covers,  and  if  these  leaves  were  prop- 
erly perforated,  manufacturers  would  keep  them  and  put  them  in  a  volume,  so 
that  when  any  new  machines  came  into  the  shop,  they  would  be  immediately 
covered  by  some  of  the  appliances,  and  the  old  machines  would  be  so  covered 
from   time   to   time.      Send    out    such    literature    in    pamphlet    form,    and    have    it 
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well  illustrate!,  so  that  the  manufacturer  can  see  the  efficiency  of  it.  Not  only 
give  photographs  of  new  appliances  but  give  photc^raphs  of  old  ones.  The 
manufacturers  of  such  articles  or  the  patentees  of  such  articles  would  very  often 
gladly  furnish  the  State  with  electrotypes,  and  they  would  all  be  glad  to  furnish 
the  State  with  photographs,  from  which  half-tones  could  be  made.  If  these 
pamphlets  were  sent  out  monthly  or  quarterly,  it  would  be  a  very  small  ex- 
pense to  the  State,  and  would  prevent  any  amount  of  accidents,  which  the  em- 
ployers are  all  anxious  to  avoid,  both  for  the  benefit  of  the  employe,  and  for 
their  own  benefit. 

Then,  let  your  Factory  Inspectors  go  around  and  see  that  safety  appliances 
are  put  on  the  machines,  and  tell  the  manufacturer  who  is  not  inclined  to  put 
on  these  safety  appliances,  that  the  next  time  he  comes  around,  the  safety  ap- 
pliances must  be  put  on.  * 

Tlie  examiners  of  National  and  State  Banks,  go  around  to  the  banks  and 
look  into  their  books,  and  tell  them  that  they  must  make  such  corrections  as 
the  State  Inspector  sees  fit  to  recommend,  and  the  Shop  Inspectors  should  have 
tlie  same  privilege.  Such  recommendations  should  be  written  to  the  manufac- 
turer, after  they  have  been  called  to  his  attention  verbally. 

3.  The  present  court  and  jury  system  for  fixing  responsibility  for  acci 
'dents,  has  its  good  and  bad  sides.  Sometimes,  an  employe  is  given  more  than 
he  deserves  on  account  of  sympathy  from  the  jury,  and  at  other  times,  he  is 
given  far  less  than  he  deserves,  so  that  a  great  deal  can  be  said  for  and  against 
that  system.  A  great  deal  depends  upon  the  character  of  the  jury.  We  believe 
that  this  should  be  taken  out  of  the  courts  entirely.  Why  should  it  be  neces- 
sary for  these  immense  sums  of  money  to  be  expended  for  litigation?  Why 
cannot  this  money  be  diverted  into  the  proper  channels  by  the  State,  so  that  it 
will  be  of  benefit  to  the  employe?  Instead  of  paying  it  into  the  courts  and  to 
lawyers  in  fees,  all  this  money  could  very  easily  be  diverted  to  the  payment  of 
certain  fixed  sums  of  money  for  accidents.  All  this  litigation  and  trouble  could 
be  avoided  if  a  law  were  enacted,  by  which  both  the  employer  and  the  employe 
paid  a  certain  sum  of  money,  based  on  their  payroll,  to  the  State  every  j'car. 

4.  We  are  certainly  in  favor  of  compensation  to  employes  for  accidents, 
providing  that  law  is  so  arranged,  that  the  employer  has  no  trouble,  and  pro- 
viding the  State  will  take  charge  of  the  funds  and  distribute  them  when  the 
accident  occurs.  Take  it  out  of  the  hands  of  the  insurance  companies,  and  let 
a  department  be  established  under  the  State  government  for  the  distribution  of 
these  funds.  Under  those  conditions  employes  will  get  what  is  justly  due  them, 
and  the  employer  will  be  relieved  of  all  anxiety  and  trouble.  Immense  amounts 
of  money  are  paid  to  the  insurance  companies,  which  should  go  toward  helping 
the  man  who  has  had  an  accident.  Instead  of  helping  him,  these  funds  go 
toward  keeping  him  from  getting  what  is  due  him. 

0.  We  are  in  favor  of  a  plan,  by  which  the  employer  and  employe  pay 
to  the  State  a  certain  sum  of  money.  The  amount  the  employer  pays  should 
be  based  on  a  percentage  of  his  payroll,  or  a  certain  fixed'  sum  per  head.  The 
employe  should  also  pay  a  certain  fixed  amount  per  week  or  day.  The  State 
we  believe,  could  get  enough  money  out  of  this  fund  to  pay  for  the  cost  of 
administration;  if  not,  the  State  should  bear  the  cost  of  administration.  Such 
a  law  would  be  a  benefit  to  every  man,  woman  and  child  in  the  State,  and  why 
should  not  every  taxpayer  be  willing  to  contribute  his  share  toward  the  better- 
ment of  the  conditions  of  labor  and  employment  in  the  State?  It  seems  to  us 
that  no  one  could  offer  a  good  excuse  for  the  State  not  bearing  the  cost  of 
administration.  Everybody  will  be  benefited  in  such  case,  and  the  employe  who 
in  most  cases  is  not  a  taxpayer,  would  again  receive  the  benefit  without  any  pay- 
ment on  his  part.     The   State,  too,   would  probably   for  a  while  be  called   upon 
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U)  carry  the  brrdeii  of  paying  employes;  until  such  time  as  there  became  a  suffi- 
cient amount  oi  money  in  the  fund  to  pay  back  the  State  for  what  they  had 
loaned  to  this  insurance  fund.  We  feel  that  as  far  as  the  insurance  companies 
are  concerned  in  this  line  of  insurance,  they  should  be  put  out  of  the  field  en- 
tirely, and  the  State  should  take  the  position  of  the  insurance  company  as  far 
as  receiving  the  money  \»  concerned,  and  the  distribution  of  it,  but  a  certain 
fixed  amount  should  be  proivded.  for  every  accident  and  we  believe  that  even- 
tually, this  fund,  after  it  was  perfectly  established,  would  also  permit  of  an 
old  age  pension  fund  for  good,  faithful  employes,  who  could  prove  that  they  had 
been  of  gnod  character,  and  faithful  employes  to  their  emploj-er.  There,  of 
course,  would  of  necessity  be  some  distinction  as  to  who  should  receive  the 
benefit  of  an  old  age  pen.sion  fund.  Unless  such  distinction  were  made,  it  would 
tend  to  make  the  workman  extravagant,  as  lie  would  feel  that  there  would  be 
no  necessity  of  him  saving  his  money,  as  he  would  be  sure  of  a  pension  anyway, 
and  it  might  make  him  feel  that  there  would  be  no  necessity  of  him  working 
except  for  enough  to  live  on,  and  in  that  case  would  do  more  harm  than  good. 
*  6.  As  to  tl'c  value  of  relief  associations,  we  ourselves  have  had  no  expe- 
rience in  our  sl^oi).  We  believe  that  such  relief  associations  are.  a  good  thing 
as  far  as  they  go.  but  they  do  not*  reach  all  of  the  employes,  as  some  of  the 
cmplcn-es  arc  afraid  to  join  and  put  their  money  into  such  an  association,  for 
fear  that  the  associatif>n  will  become  insolvent  and  be  dissolved,  and  their  money 
which  they  have  paid-in,  be  lost  to  them.  If  the  State  took  this  position  of 
the  relief  association,  all  employes  would  be  glad  to  pay,  as  they  would  then 
feel  that  they  were  srre  to  get  relief,  and  any  employe  would  be  glad  to  pay  for 
such  insurance  to  his   family,  in  case  of  an  accident  to  himself. 

Respectfully  yours, 

O.    H.    Broktermax. 


THE  PKEl^  &  SCHUSTER  COMPAXV. 

Springfield,  Ohio,  Xovember  19,   1910. 
Eiiiployers'   Liability   Commission    of   Ohio. 

Gentlemen:  —  Your  communication  has  been  received  and  carefully  con- 
sidered and  we  will  endeavor  to  answer  the  questions  to  tlie  hc^^t  of  r)ur  ability, 
as   follows : 

No.  1.  The  law  as  now  framed  and  in  operation  is  extremely  unfair  and 
contrary  to  the  constitution  of  the  United  States,  as  it  lias  a  tendency  to  favor 
one  individual  to  the  detriment  of  the  other,  in  that  it  releases  the  employe  from 
the  consequences  of  his  own  carelessness  and  places  it  on  the  shoulders  of  the 
employer.     No  individual  should  suffer  for  the  carelessness  of  anotlier  person. 

The  law  as  it  now  stands  places  the  burden  all  on  one  side,  therefore  it  is 
one-sided  and  not  fair.  It  should  be  framed  so  that  the  burdens  of  the  conse- 
quences for  carelessness  would  fall  on  the  individual,  who  is  directly  responsible 
for  the  accident,  no  matter  who  he  is, 

Xo.  2.  The  law  is  a  failure  in  its  operation  to  prevent  accidents,  as  now 
framed.  It  will  have  a  tendency  to  make  workmen  less  careful.  They,  knowing 
that  the  burden  will  be  placed  on  the  employer,  will  naturally  be  more  careless 
and  accidents  will  increase  instead  of  decreasing.  The  law  sliould  be  so  framed, 
so  that  the  employer  and  employes  can  work  together  to  eliminate  all  causes  for 
accidents  and  that  can  only  be  done  when  employer  and  employe  can  work  in 
harmony  with  each  other  and  share  the  burdens  in  cpial   degree. 

Xo.    .^.     This- is   a   subject   we   have   not   riven   much   tlu)n'^]U    to   as   yet,   but 
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we  think  the  law  should  be  so  clear  on  the  subject  of  fixing  the  responsibility, 
so  that  neither  court  or  jury  could  err.  We  think  it  is  hardly  safe  to  leave  a 
subject  of  such  importance  to  the  average  jury  as  now  selected,  and  until  the 
manner  in  which  a  jury  is  chosen  is  improved,  questions  like  these  should  not  be 
left  to  the  opinion  of  the  average  jury  without  restrictions. 

No.  4.  Not  altogether  we  believe  negligence  and  carelessness  should  be 
punished,  but  in-  the  case  of  an  unavoidable  accident,  they  should  be  taken  care 
of  by  a  community  of  interest  and  the  burden  shared  by  all. 

No.  5.  We  are  in  iavor  of  a  plan  whereby  the  State  would  take  care  of 
accidents,  where  no  direct  and  indisputable  responsibility  for  same  can  be  fixed. 
But  in  all  cases  where  direct  responsibility  for  accident  can  be  fixed,  the  burden 
of  same  should  fall  on  the  individual,  who  is  responsible  for  the  accident,  no 
matter  who  he  is. 

Too  much  stress  cannot  be  placed  on  the  effort  to  make  individuals  and  cor- 
porations all  more  careful  and  considerate  of  each  other's  interest,  and  a  cease- 
less warfare  should  be  carried  on  at  all  times  against  all  carelessness  and  neglect 
in  all  walks  of  life. 

No.  6.  We  have  never  had  any  experience  in  that  line,  but  we  believe  a 
relief  association  shared  by  both  employer  and  employe  would  be  a  good  thing. 
This  association  should  be  carried  on  in  such  a  way  that  employer  and  employe 
can  meet  on  a  common  level.  For  anything  that  will  have  a  tendency  to  bring 
employer  and  employe  closer  together,  and  get  them  to  realize  that  their  interests 
arc  the  same,  will  work  towards  the  uplifting  of  the  individual  and  community  in 
general. 

Yours  very  truly, 

C.  A.  Schuster,  President. 


THE  BUCKEYE  TRACTION  DITCHER  COMPANY. 

FiNDLAY,  Ohio,  November  16,  1910. 

Employers'  Liability  Commission  of  Ohio. 

Gentlemen  :  —  Allow  us  to  herein  reply  to  questions  asked  in  a  letter  re- 
cently received  from  your  honorable  body. 

'   Answer  to  Question  One:     We  do  not  consider  the  present  employers*  lia- 
bility law  fair  because : 

First:  An  employer  may  be  liable  for  damages  to  an  amount  which  in  many 
instances  will  be  more  than  his  entire  business  is  worth.  He  may  become  liable 
for  this  through  no  cause  of  his  own  but  of  the  gross  carelessness  or  wilful  neg- 
lect of  the  injured  employe. 

It  is  possible  that  some  unfortunate  employers  would  lose  their  entire  busi- 
ness as  above  outlined  if  the  law  were  enforced  to  the  full  extent  of  its  meaning. 

Second :  Damages  thus  awarded  must  be  paid  either  out  of  the  profits  of 
the  employer  or  out  of  the  principal.  No  matter  from  whence  comes  the  funds 
to  meet  these  demands  the  employer  must,  if  he  remains  in  business,  increase  the 
price  of  his  output  to  meet  such  demands,  which  will  place  him  oh  an  unfair 
basis  as  compared  to  his  more  fortunate  competitor. 

We  recommend  the  passage  of  an  employers*  liability  law  which  shall  require 
that  each  employe  pay  a  tax  of  a  certain  amount  for  each  day  worked  and  that 
each  employer  also  pay  a  like  tax  for  each  day  worked  by  each  employe. 

We  also  recommend  that  this  tax  shall  be  of  different  rates  depending  on 
the  hazards  of  the  business  of  the  employer  and  employe.  This  rate  should  be 
levied   by   a  competent   commission.     The   moneys   thus   received   should    be  held 
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as  a  fund  by  the  State  for  paying  damages  to  employes  in  proportion  to  injury 
and  modified  by  the  employe's  own  negligence  or  carelessness.  This  solution 
of  the  question  would  remove  the  uncertain  results  of  the  present  law,  and  obviate 
the  necessity  of  approximating  by  employers  of  liabilities  to  be  incurred,  and 
thereby  remove  its  jeopardizing  influence  from  competition. 

Answer  to  Question  Two:  The  present  law  relating  to  the  prevention  of 
accidents  to  employes  seems  adequate.  Its  successful  operation  is  handicapped 
by  inefficient  inspectors.  We  recommend  that  inspectors  be  appointed  only  through 
a  rigid  examination  and  that  they  hold  their  positions  during  good  behavior. 
We  do  not  approve  of  the  present  political  appointments. 

W'c  also  recommend  that  the  salary  be  increased  to  such  an  extent  that  able, 
progressive,  men  will  seek  such  positions. 

An<i\ver  to  Question  Three:  We  do  not  approve  of  the  present  jury  system 
of  hxinjif  liabilities  because: 

First:     The  average  jury  is  made  up  of   men  who  have  had  little  or  no 

business  experience,  men  who  have  never  been  close  either  to  employer  or  employe. 

Second:     History  is  full  of  instances  where  such  liabilities  have  been  fixed 

against   employers  wholly  because   the  juries   have   been   made   up   of   men   who 

arc  "down  on  any  kind  of  an  organization." 

Third:  When  a  case  comes  before  a  jury  there  is  that  necessity  of  the 
plaintiff  employe  retaining  counsel.  The  result  is  that  the  lawyers  get  a  large 
portion  of  the  liability  money  which  should  properly  go  to  the  injured  employe. 
Answer  to  Question  Four:  We  are  not  in  favor  of  compensation  for  every 
injury,  even  to  a  limited  amount  if  caused  by  negligence,  because  such  a  law 
would  only  tend  to  increase  the  number  of  accidents  and  injuries  through  wilful 
negligence. 

Answer  to  Question  Five :  We  are  in  favor  of  liability  expense  shared  by 
employe,  employer,  and  State. 

Answer  to  Question  Six :  Our  experience  with  relief  associations  among 
employes  has  been,  that  they  were  badly  mismanaged  and  undue  advantage  taken 
by  members  at  every  opportunity. 

The  relief  organizations  have  failed  because  of  incompetent  organization  and 
faulty  operation.  We  feel  that  relief  organizations  of  employes  could  be  suc- 
cessful if  employes  would  in  many  instances  seek  assistance  from  the«r  employers 
as  regards  the  management  and  organization  of  such  associations. 

Yours  very  truly, 

Chalmers  S.  Brown,  Supt. 


THE  KING  MACHINE  TOOL  COMPANY. 

Cincinnati.  O.,  November  3.  1910. 

Employers'  Liability  Commission  of  Ohio. 

Gentlemen  : — In  reply  to  your  list  of  questions  enclosed. 

1.  We  understand  that  the  rate  per  hundred  dollars  of  pay  roll  will  he  ad- 
vanced by  insurance  companies  for  protection  under  tl^c  new  law  hut  wc  cannot 
see  that  the  law  itself  provides  any  better  chances  of  the  employee  collectinc:  dam- 
ages than  he  had  heretofore. 

The  effect  will  therefore  be  to  impose  a  greater"  hurder.  upon  the  employer 
without  lessening  the  burden  upon  the  emjjloycc.  trrcatcr  revenues  lo  the  liability 
insurance  companies  and  no  lessening  of  tl^e  evil  of  contingent  fees  now  existinq;. 
Our  suggestions  upon  the  foregoing  are  outlined  under  three,  four  and  five. 
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2.  The  Court  and  Jury  System  has  many  defects  but  we  can  suggest  no 
better.  Juries  are  prejudiced  against  all  corporations  and  especially  so  against 
those  of  the  public  or  quasi-public  class.  The  undersigned  has  sat  on  several 
juries  in  such  suits  and  has  invariably  found  this  prejudice  to  exist  among  men 
who  are  otherwise  just  in  their  decisions  and  possess  more  than  the  average  amount 
of  intelligence ;  the  amount  of  damages  awarded  is  rarely  proportionate  to  the 
earning  power  of  the  plaintiff  and  varies  from  so  great  an  amount  as  to  be  punitive 
to  so  small  an  amount  as  to  barely  pay  court  costs  —  all  depending  upon  the 
impression  made  upon  the  jury  not  only  by  the  plaintiff  but  by  the  attorneys  on 
either  side. 

3.  The  present  laws  undoubtedly  act  to  some  extent  as  a  preventive  of 
accidents.  It  has  been  the  custom  of  some  factory  inspectors  to  insist  upon  tlie 
employment  of  specific,  patented  devices  for  protecting  dangerous  machinery  or 
apparatus  and  this  leads  many  employers  to  suspect  that  a  commission  is  payable  to 
the  inspector  on  the  installation  of  the  particular  device  especially  where  tliat 
device  is  inferior  to  others  on  the  market  or  to  those  suggested  by  employees  in 
the  factory  itself.  A  Laboratory,  similar  to  the  Underwriters  Laboratories  i'l 
Chicago,  might  be  established  by  the  State "  for  the  purpose  of  trying  out  all 
safety  devices  as  much  as  possible,  publishing  a  list  of  recommendations  of  those 
found  best  in  their  order  but  particularly  insisting  on  none  of  them.  The  class 
of  device  adopted  might  then  in  such  instances  of  injury,  be  used  as  prima-facie 
evidence  of  the  desire  of  the  employer  to  safeguard  his  employees — if  an  inferior 
device  according  to  the  report  be  adopted,  the  damages  awarded  should  be  greater 
than  where  the  best  was  selected. 

4.  Only  partially.  Certain  cases  of  negligence  are  willful  and  the  employer 
should  be  safeguarded  against  these  as  well  as  against  the  acts  of  employees  who 
are  intoxicated  or  mentally  unbalanced.  We  have  had  instances  m  our  own 
shop  of  employees  coming  to  work  who  did  not  show  clearly  the  condition  they 
were  in  and  who  thus  escaped  the  usual  vigilance  of  the  foreman  —  these  men 
have  several  times  been  slightly  injured  and  once  or  twice  have  injured  others  as 
well  before  it  was  discovered  that  they  were  intoxicated  and  the  practice  of  some 
men  "loading  up"  over  Sunday  or  holidays  and  coming  to  work  in  an  unfit  condition 
should  be  stamped  out  for  the  safety  of  all  concerned.  Aside  from  these,  we 
arc  in  favor  of  compensation,  based  upon  the  earning  power  of  the  injured  person 
and  the  length  of  time  that  he  is  incapacitated,  his  earning  power  after  the  accident 
should  also  be  taken  into  consideration. 

'J.  Under  the  above  plan,  we  favor  the  sharing  of  expense  by  employer, 
employee  and  State.  A  form  of  mutual  insurance  under  the  supervision  of  a 
non-partisan  state  board  of  experts  might  be  conducted  at  low  cost  with  recourse 
to  the  courts  only  in  cases  of  wilful  negligence  or  mental  incapacity. 

G.  We  believe  that  relief  associations  are  good  as  far  as  they  go.  We  under- 
stand that  even  where  honestly  conducted  they  are  rarely  modelled  along  scientiiic 
lines  and  for  that  reason  sooner  or  later  fail. 

Yours  very  truly, 

RuFUS  King,  President  and  Treasurer. 


THE  TAYLOR  CHAIR  COMPANY. 

Bedford.  O.,  October   12,  1010, 

Eniploycrs'  IJabilily  Conunission  of  Ohio. 

Gkxtlkmex  :  —  Your  communication  to  all   employers  of  labor  of  the  State 
is  received,  and  in  reply  will  say  that  we  have  recently  settled  one  damage  case 
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that  cost  us  about  $3,000.00  and  we  have  another  pending  at  this  time.  These 
cases,  however,  came  up  prior  to  the  time  that  we  took  out  liability  insurance 
which  we  are  carrying  with  the  Traveler's  Liability  Insurance  Company.  Wo 
have  therefore  relieved  ourselves  of  further  responsibility  in  this  matter  with 
the  exception  of  the  premiums  which  we  are  compelled  to  pay  and  which  have 
been  increased  quite  materially  since  the  passage  of  the  liability  law  referred  to 
in  your  circular. 

We  would  therefore  suggest  that  you  take  this  matter  up  with  the  Company 
who  are  now  carr>ing  our  insurance  as  they  are  much  better  qualified  to  answer 
your  questions  than  we  are. 

Very  truly  yours, 

John  Gillman,  Secretary. 


THE  KINNEAR  Sl  GAGER  MANUFACTURING  COMPANY. 

Columbus,   O.,   October  28,   1910- 
Employers'  Liability  Commission  of  Ohio. 

Gentlemen:  —  Referring  to  your  circular  received  a  few  days  since,  pro- 
pounding certain  questions  touching  the  liability  of  employers,  etc.,  beg  to  submit 
a  few  additional  reasons  why  the  present  law  should  be  repealed,  or  amended. 

1.  The  present  law  is  unfair,  for  reason  that  it  places  all  risk  upon  rhe 
employer  for  rtegligence  of  the  employee  who  oftentimes,  maims  himself  purposely. 

2.  Shops  and  factories  should  be  inspected  monthly  by  a  competent  inspector. 

3.  No,  because  Courts  and  Juries  as  a  rule,  know  little  or  nothing  about  ma- 
chinery, and  the  injured  person  always  blames  the  machine  for  hurting  him,  when 
he  puts  his  hand  in  the  wrong  place,  while  dreaming. 

4.  No,  because  of  fraud  oftentimes  to  escape  military  duty. 

5.  Employers  should  pay  doctor's  bills  and  one-half  wages  for  a  period  of 
thirty  days,  or  more  to  the  injured  person. 

6.  Have  had  no  experience  in  this  line. 

Very  truly  yours, 

E.  B.  Gacvk. 


CHARLES  HOPPE  &  COMPANY. 

CiNCi.NN.\Ti,  Ohio. 

In  my  opinion,  the  present  law  of  the  State  of  Ohio,  is  unfair  for  the 
following  reasons: 

If  the  aggregate  loss,  caused  by  industrial  accidents  is  to  become  a  part  of 
the  cost  of  the  product  to  be  paid  for  by  the  consumer,  any  movement  looking 
toward  the  permanent  establishment  of  such  policy  must  recognize  two  essential 
elements : 

1st.     Equalization  of  the  burden. 

2nd.    Rendering  indemnification  certain. 

Under  the  present  law,  an  employer  might  suffer  a  heavy  loss,  which  by 
reason  of  competition,  he  would  not  be  able  to  include  in  the  price  of  commodities, 
but  which  he  would  be  required  himself  to  bear. 

The  present  law  increases  the  cost  of  liability  insurance  to  the  employer, 
and  guarantees  nothing  except  the  right  to  maintain  an  action. 

WTien  we  consider  that  as  we  are  a  small  concern  and  any  accident  miglit 
wipe  us  entirely  out  of  business  and  no  doubt  cause  endless  litigation  and  give 
inadequate  compensation  to  the  workman. 
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The  present  law  leaves  open  the  possibility  of  diverting  into  proper  channels, 
tl  e  amount  which  is  actually  expended,  and  which  should  in  justice,  go  to  the 
employee.  In  many  cases,  the  employer  might  be  held  for  substantial  amounts 
aggregating  $12,000.00  in  a  single  case,  but  in  only  a  small  percentage  of  the  cases, 
would  the  compensation  be  just  and  fair. 

The  present  law  encourages  and  fosters  the  contingent  fee  system,  and  in 
most  cases  a  very  large  and  unreasonable  part  of  the  amount  awarded  to  the 
claimant  would  go  to  the  attorney. 

It  does  not  lessen  the  efforts  put  forth  by  the  indemnity  companies  to  drive 
a  hard  bargain. 

Compensation  should  be  proportioned  by  the  actual  ^  financial  loss  to  the 
injured  and  the  unfit,  upon  which  the  right  to  recover  is  found,  should  be  the 
actual  w-age,  the  current  earnings  of  the  workman. 

This  system  means  economy  in  administration,  the  liability  is  certain,  the 
amount  readily  ascertained,  while  under  the  present  law,  the  liability  of  the 
employer  in  most  cases  is  a  difficult  matter  to  determine. 

Under  the  present  law,  juries  will  give  all  sorts  of  verdicts,  sometimes  absurdly 
low,  and  other  times  probably  unconsciously  high. 

It  goes  beyond  all  reasonable  requirements  and  awards  damages  to  an 
employee  who  might  have  co-operated  with  his  employer  in  the  breach  of  duty. 

2.  The  present  law  is  adequate  for  the  prevention  of  accidents.  We  would 
suggest  that  the  State  might  profitably  establish  in  connection  with  the  factory 
inspection  department,  a  museum  of  safety  and  sanitation,  where  modern  methods 
and  up-to-date  appliances  could  be  seen  and  inspected. 

3.  Is  satisfactory: 

4.  I  am  in  favor  of  a  system  under  which  all  accidents  to  employees  shall 
be  compensated  for,  under^  which  the  compensation  shall  be  limited  in  amount 
and  definitely  fixed.  I  believe  the  question  of  negligence  should  be  entirely  elimi- 
nated and  that  every  employee  shall  be  held  responsible  for  his  willful  acts. 

The  actual  remittance  to  the  workman  would  be  greater,  and  the  burden 
could  under  wise  laws,  be  more  equitably  distributed,  and  the  tendency  toward 
prolonged  litigation  reduced  to  a  minimum. 

6.    Yes. 

6.  Have  no  experience  with  relief  associations  in  factories.  Plan  might  be 
.good  if  you  could  induce  all  employees  to  become  members. 


THE  ELECTRIC  CONTROLLER  &  MFG.   CO. 

Cleveland,  Ohio,  November  2,  1910 
Employers'  Liability  Commission  of  Ohio,  Columbtis,  Ohio. 

ft 

Gentlemen  :  We  have  your  letter  submitting  for  discussion  six  questions 
covering  the  subject  of  Employers'  Liability,  Compensation,  and  State  Factory  In- 
spection, and  enclose  herewith  a  statement  outlining  our  position  regarding  these 
several  matters.  We  seriously  believe  that  the  two  matters  discussed  should  be 
corrected  in  the  Norris  law,  inasmuch  as  the  law  as  it  at  present  stands'  consti- 
tutes a  risk  greater  than  that  of  total  destruction  by  fire,  because  we  can  readily 
afford  to  pay  for  fire  insurance  to  cover  practically  our  entire  investment  since 
the  risk  is  known  and  the  rates  for  a  properly  constructed  factory  are  not  high. 
We  positively  could  not  afford  to  insure  ourselves  completely  against  the  risk 
inA'olved  in  the  terms  of  the  Norris  Law. 

Trusting  you  may  sec  your  way   clear,  and  have  courage  to  make  recom- 
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r.icndations  regarding  the  Norris  law,  and  also  with  regard  to  compensation 
which  will  be  for  the  best  interest  of  all  the  people,  and  a  lasting  credit  to  the 
wise  Governor  who  appointed  you. 

The  power  and  prosperity  of  this  United  States  is  founded  on  personal 
liberty  and  on  our  comparative  success  in  attaining  equal  opportunity,  and  the 
United  States  is  not  Socialistic  because  all  true  citizens  welcome  the  struggle  fur 
a  livelihood  and  for  a  majority  of  those  who  labor  faithfully  there  is  at  least 
the  reward  of  means  to  educate  their  children  and  of  comfortable  independence 
m  declining  years. 

Some  fall  by  the  wayside  however  either  through  misfortune  or  because 
of  physical  injury  and  mothers  with  young  children  or  other  dependent  ones  are 
left  helpless  and  for  these  it  becomes  the  duty  and  pleasure  of  the  strong  and 
able  to  provide. 

There  are  in  truth,  however,  no  classes  in  this  country,  but  all  of  us  are 
interdependent,  and  he  who  labors  best  for  his  employer  labors  best  for  himself 
as  the  prosperity  of  the  whole  State  depends  upon  the  prosperity  of  its  factories 
and  other  business  enterprises. 

It  is  evident,  therefore,  that  this  question  of  liability  or  compensation  must 
not  become  a  reward  for  carelessness  or  a  burden  on  business  depriving  it  of 
ability  to  compete  successfully  with  other  states  or  foreign  countries. 

The  savings  of- workmen,  the  capital  of  widows  and  orphans,  the  accumu- 
lations of  lodges  and  unions  as  well  as  the  money  of  the  rich  is  deposited  in 
banks  and  by  them  loaned  to  business  enterprises  and  trade,  hence  any  unjust 
burden  thrust  upon  business  is   felt  by  all  concerned. 

For  these  and  other  obvious  reasons  illustrating  the  interdependence  of 
all  citizens  and  because  Ohio  business  must  not  be  handicapped  in  its  com- 
petitive  race  with  the  business  of  other  states,  we  answer  your  questions,  in  the 
ord^  named,  as  follows: 

1st.  It  is  unfair  to  the  employer  for  the  reason  that  questions  of  negli- 
gence, contributory  negligence  and  assumption  of  risk  are  left  to  the  discre- 
tion of  a  jury  composed  of  men  not  skilled  in  the  art  of  interpreting  the  phrase- 
ology of  laws  and  often  swayed  by  prejudice. 

Our  judges  are  selected  by  reason  of  their  high  character  and  judicial  train- 
ing and  should  be  authorized  to  charge  juries  in  accordance  with  the  facts  de- 
veloped and  to  annul  the  jury's  findings  when  not  so  in  accord,  subject,  of  course, 
to  appeal. 

2d.  Since  the  average  employer  from  the  householder  employing  a  house- 
maid to  the  great  factory,  is  not  the  possessor  of  great  wealth,  we  believe  the 
n":aximum  damages,  namely :  Twelve  Thousand  Dollars  for  Death  is  at  least 
twice  as  high  as  is  proper  or  necessary  and  will  prove  a  serious  drag  on  the 
prosperity  of  the  people  of  the  State  of  Ohio. 

A  person  must  be  well  off  in  any  walk  of  life  to  carry  twelve  thousand 
dollars  insurance. 

Further,  we  believe  damages  should  be  proportioned  not  only  with  regard 
to  relative  negligence,  but  also  in  accord  with  the  probable  earning  capacity  of 
the  person  injured  or  killed. 

So  far  as  we  are  familiar  with  this  law  and  the  workings  of  the  State  Fac- 
tory inspection,  we  believe  the  rules  are  proper  and  sufficient  although  we  believe 
there  should  be  some  ready  but  careful  means  provided  to  allow  children  12  years 
old  to  work  where  widows  are  left  helpless  with  younger  children  perhaps  by 
natural  deaths  and  where  no  relief  other  than  charity  is  available. 

Many  of  our  most  successful  men  and  women  of  to-day  began  at  that  age. 

3d.    No.     See   answer  to    first   question. 

4th.    We  have   for   four  years  been   working  under   sndi   a   system   dividing 
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iis  cost  with  our  employes  and  they  express  great  satisfaction  with  the  results 
and  express  willingness  to  contribute  their  share  in  order  to  enjoy  the  benefits 
immediately  and  automatically,  and  without  recourse  to   law. 

5th.  Our  present  arrangement  provides  a  maximum  compensation  of  one 
year's  pay  and  in  addition  one-half  weekly  wages  and  hospital  and  surgical  care 
during  disability  for  a  maximum  period  of  one  year. 

Thus  the  total  compensation  provided  by  our  system  may  readily  amount 
to  two  years'  pay. 

Insurance  or  compensation  to  this  extent,  in  a  business  not  exceptionally 
hazardous,  does  not  put  a  heavy  burden  on  employer  or  employe  when  shared 
equally  and  is  held  in  higher  esteem  by  the  workmen  because  the  expense  is 
shared  by  them ;  also,  they  feel  a  share  of  responsibility  in  developing  the  real 
facts  and  cause  when  an  accident  does  occur. 

We  believe  this  amount  of  insurance,  covering,  as  our  arrangement  provides, 
the  employe  as  long  as  he  remains  in  our  service,  24  hours  including  Sundays 
and  all  holidays,  is  greater  than  that  carried  by  the  average  citizen,  and  we 
believe  it  provides  sufficient  funds  to  support  the  dependent  ones  during  the 
process  of  re-adjustment  of  their  lives  to  the  new  conditions. 

In  any  event  we  do  not  believe  it  wise  for  the  State  to  assume  any  share  of 
the  expense  of  insurance  or  compensation  because  that  would  tend  to  introduce 
expensive  management  and  vexatious  delays  in  administration  and  would  merely 
shift  the  burden. 

6th.  Relief  associations  are  largely  devoted  lately  to  the  relief  of  mem- 
bers suffering  from  sickness,  and  sickness  is  of  such  an  indeterminate  nature 
that  it  is  probably  best  to  encourage  men  to  select  their  own  association  and, 
since  they  are  mutual,  each  man  has  a  share  in  the  management  especially  in 
selecting  the  medical  advice  on  which  payment  of  benefits  depends. 

Respectfully  submitted, 

F.    W.   Jessop, 
JVorks  Manager  and  Purchasing  Agent, 


THE  CHASE  FOUNDRY  AND  MANUFACTURING  COMPANY. 

CoLuMBT's,   Ohio,    November   21,    1910. 

Employers'   Liability   Commission   of   Ohio. 

Dear  Sirs:  —  \Vc  have  your  esteemed  favor  of  recent  date,  asking  for  in- 
formntion  in  reference  to  the  present  laws,  and  manner  of  handling  accident 
claims,   on   which  we   are   pleased   to   comment  as    follows: 

Questional.  We  consider  the  present  law  absolutely  unfair,  as  we  believe 
that  an  employer  should  not  be  held  responsible  for  the  negligence  of  others,  and 
on  the  other  hand,  we  believe  he  should  be  held  responsible  for  any  negligence 
on  his  part.  If  he  has  complied  with  the  requirements  of  the  labor  law  in 
reference  to  safety  devices,  and  cautioned  his  employes  in  regard  to  the  improper 
handling  of  machines  and  etc.,  he  should  not  be  held  responsible  for  the  negli 
gencc,  or   for  their  indifference  to  the  instructions  given  them. 

Question  2.  Inspectors  require  special  safety  devices  cit  a  considerable  ex- 
pense to  the  employer.  The  employe  either  neglects,  refuses. or  does  not  see  the 
necessity  of  using  them.     Accidents  occur  and  the  employer  is  responsible. 

Question  3.  In  reference  to  question  three,  we  feel  that  the  court  and 
jury  system  as  it  is  used,  is  not  a  gfK^d  system  for  settling  any  disputes  whatever. 
In   the   first   place,  we  hold  that   a   law   should   be   passed   prohibiting   any  judge 
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from  holding  court  in  the  county  or  district  in  which  he  lives,  or  is  elected, 
this  would  eliminate  politics,  or  favors  from  his  court.  So  far  as  a  jury  system 
is  concerned,  we  do  not  believe  it  is  a  good  system  in  which  justice  is  desired. 

Question  4.  No.  The  negligence  of  an  employe  should  be  considered  the 
same  as  the  negligence  of  au  employer.  No  man  should  in  justice  be  held  for 
a  condition  he  is  unable  to  prevent. 

Question  5.     Do  not  believe  in   either  plan. 

Question  6.     Have   had   no   experience. 

Yours  very  respectfully, 

S.  M.  Chase,  Sec'y  and  Gen  I  Mgr. 


THE  BUILDERS'  AND  TRADERS'  EXCHANGE. 

Columbus,  Ohio,  December  1,   1910. 

Employers'  Liability  Commission  of  Ohio. 

Dear  Sirs  :  —  I  have  been  instructed  by  The  Builders'  and  Traders'  Ex- 
change of  Columbus,  O.,  to  notify  the  Oh io^ Employers'  Liability  Commission, 
that  this  organization  fav(irs  the  adoption  of  the  plan  of  the  National  Associa- 
tion of  Manufacturers,  in  regard  to  the  subject  which  you  are  investigating. 
We  believe  that  the  German  system,  with  modifications  to  come  within  statute 
limitations,  is  the  best. 

Our  organization  acted  upon  the  recommendations  of  a  committee,  which 
we  had  investigate  the  subject  and  which  committee  believes  that  the  manu- 
facturers' association's  report  is  most  complete,  thorough  and  far  reaching  and 
that  it  covers  the  entire  field.  We  are  ready  to  do  whatever  is  within  our 
power  to  assist  in  passing  a  law  in  Ohio,  as  recommended  hyi  the  National  As- 
sociation  of  Manufacturers. 

Yours  sincerely, 

John  A.  Kelley,  Sec. 


CONTRACTING    PAINTERS'    ASSOCIATION. 

Cleveland,   Ohio,   November    16,   191^. 

The  Employers'  Liabilily  Commission   of  Ohio. 

Gentlemen:  —  W^e,  the  undersigned  members  of  the  Cleveland  Contracting 
Painters'  Association,  of  Cleveland,  Ohio,  at  our  regular  meeting,  November  16, 
1910,   adopted  the   following   resolution : 

Resolved,  By  the  Cleveland  Contracting  Painters'  Association,  of  Cleveland, 
Ohio,  that  this  association  hereby  declares  itself  in  favor  of  the  following  method 
of  adjusting  the  subject  of  employers'  liability  in  the  State  of  Ohio.  s(^  as  to 
properly  regard  the  rights  of  both  employers  and  employes  in  relation  to  the 
indnstries   in  which  they  are  engaged. 

1st.  That  the  unjust  and  badly  conceived  law  recently  enacted  by  the  Gen- 
eral Assembly  and  known  as  the  Norris  law  be  repealed.  We  believe  that  this 
law  imfioses  such  hardships  upon  employers  Tind  operates  in  such  manner  to  en- 
courage litigation  and  that  it  entirely  fails  to  perform  the  function  of  decreasing 
the  number  of  accidents  which  should  be  the  main  object  of  all  the  laws  of  this 
character. 

2nd.  W^e  recommend  to  the  Employers'  Liability  Commission  now  al  work 
under  appointment  by  Governor  Harmon  that  they  take  sufficient  time  to  thor- 
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oughly  investigate  the  proposition  that  employers  and  employes  alike  should  con- 
tribute in  a  just  and  equitable  manner  to  a  fund  which  payments  in  compensa- 
tion for  injuries  received  by  workmen  shall  be  made  according  to  fixed  and 
definite  amounts  based  upon  the  extent  and  seriousness  of  the  injury  and  the 
hardship  such  may  cause  upon  those  dependent  upon  the  injured  person. 

ord.  We  also  suggest  to  this  Commission  that  it  consider  carefully  the 
idea  that  the  State  shall  administer  such  a  fund  rather  than  that  it  shall  be 
administered  through  individual  companies  and  firms  as  in  this  way  all  em- 
ployes of  every  class  will  be  assured  of  protection  and  likewise  employers  will 
be  enabled  to  engage  in  competition  on  more  equal  terms,  as  each  will  know  to 
a  greater  extent  than  is  now  possible,  what  his  probable  liability  shall  be  in 
each  class  of  industry  and  will  be  enabled  to  provide  against  this  liability  in  the 
regular  course  of  business. 

Signed : 


J.  E.  Aylard, 
Conrad  Krause, 
H.  C.  Schubert, 

J.    W.   LUTHE, 

Edwin  A.  Shows, 

KiLIAN    FORSTER, 

Fred  Epple, 

Henry  W.   Kemmerling, 
j  no.  schrauf, 
Herbert  R.  Farnham, 
Adam  McKee, 

G.   J.    BoLLj 

M.  H.   Fellows, 
Wm.  T.  Morrison, 
Jacob  Yacob,  ' 


Carl  H.  Schroeder, 
c.  burnham^ 
Geo.  J.  Lang, 

J.    C.    WiLMOT, 

Wm.  Flood, 

Bert  D.  Wolf, 

R.  R.  Wills, 

Geo.  H.  Herron  &  Co., 

Stephen  Mills, 

Geo.  D.  Cornell  &  Co. 

Wm.  F.  Suckow, 

John  Hei nicer, 

Fred  Bernsdorf, 

Cooks'  Bros.'  Decorating  Co. 


THE  BUCKEYE  STEEL  CASTINGS  COMPANY. 

Columbus,  Ohio,  December  3,   1910. 

Employers*  Liability  Commission  of  Ohio. 

Dear  Sirs  :  —  As  I  was  unable  to  obtain  an  opportunity  to  state  my  views 
before  the  Commission  I  would  like  to  say  a  few  words  on  the  subject,  with  a 
view  of  expressing  our  views  on  the  general  subject  of  a  compensation  act,  par- 
ticularly with  a  view  of  emphasizing  one  or  two  salient  features. 

It  is  out  of  the  question  for  me  to  go  into  a  discussion  of  what  would  be 
constitutional  and  what  would  not  be,  as  this  is  a  matter  on  which  there  may 
be  a  great  many  different  opinions,  but  we  would  naturally  like  to  see  somethin^r 
that  would  be  well  within  the  constitution  so  as  to  leave  no  question  about  it  so 
that  a  long  period  of  delay  may  be  obviated. 

We  are  very  much  in  favor  of  such  provisions  as  will  make  it  possible  for 
employes,  not  exceeding  some  suitable  maximum,  say  $300  per  month  wages,  to 
receive  some  compensation  for  all  injuries  due  to  accident,  except  those  that 
might  be  wilfully  inflicted  by  the  individual  on  his  own  person.  It  is  of  course 
not  likely  that  many  would  do  such  a  thing,  but  cases  have  been  known,  and  it 
seems  to  us  that  provision  should  be  made  therefor. 

We  assume  that  tlie  existing  Norris  act  was  intended  to  define  the  responsi- 
bilities of  the  employer  and  employe,  and  carry  these  responsibilities  to  the  limits 
of   the   State   constitution,   which    is   in   our   judgment   entirely  proper   and    wise. 
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This  measure  recognizes  certain  responsibilities  on  both  sides,  and  we  believe  that 
it  would  be  wise  and  equitable  for  all  concerned,  to  have  this  principle  maintained. 

The  fundamental  idea  of  our  form  of  government,  finding  expression  in 
nearly  all  of  our  laws,  is  based  on  the  idea  that  each  citizen  or  individual  shall 
bear,  directly,  his  or  her  share  of  responsibility,  and  shall  be  responsible  for  his 
or  her  personal  conduct.  To  get  away  from  this  principle  would,  in  our  judgment, 
not  be  sound  public  policy.  I  do  not  think  the  item  of  personal  responsibility 
should  attach  in  one  case,  in  anyone's  life  or  conduct,  and  not  in  another,  this 
applying  to  the  same  individual.  For  this  reason  we  believe  that  any  insurance  or 
compensation  should  be  contributed  to  by  both  parties,  and  possibly  by  three 
parties,  if  the  state  should  be  included  in  the  matter  of  administration. 

Agairr,  it  seems  to  us  that  it  is  highly  important,  in  enacting  new  legislation 
on  this  subject,  to  provide  for.  a  system  that  will  very  largely,  if  not  entirely, 
eliminate  opposition  or  friction  between  the  employer  and  the  employe,  and  instead 
get  co-operation. 

From  the  information  I  Irave  received  concerning  the  operation  of  the 
German  system,  from  Messrs.  Schwedtinan  and  Emery,  I  am  led  to  believe  that 
the   German  system  operates  very  satisfactorily  in  this  respect. 

As  an  employer  I  regard  the  above  features  as  salient  ones,  on  which  the 
success  or  failure  of  any  compensation  act  will  largely  depend.  There  are  of 
course  many  other  features  to  be  considered  in  a  compensation  act,  but  I  think 
you  already  have  so  much  information  on  them  that  it  is  unnecessary  for  me  to 
speak  of  them.  I  believe  every  employer  that  has  any  interest  in  the  operation 
of  his  business  ought  to  express  himself  at  this  time  by  advocating  certain  prin- 
ciples, inasmuch  as  it  would  seem  impracticable  for  an  employer  to  go  to  the 
extent  of  drafting  the  detail  of  such  a  measure  as  may  be  under  consideratipn. 

We  desire  an  equitable  compensation  act  and  are  anxious  to  see  one  that 
will  be  free  from  litigation  on  constitutional  grounds,  and  which  on  its  face 
may  be  accepted  by  a  great  majority. 

Yours  very  truly, 

S.  P.  Bush,  Pres.  and  Gen.  Mgr. 


OHIO  STATE  LEGISLATIVE  BOARD. 

Owing  to  the  insufficiency  of  space  for  any  answer  to  questions  1  and  2  that 
would  really  be  intelligible,  I  herewith  attach  dictated  answers  in  typewriting, 
as  follows : 

1.  The  law  of  the  State  of  Ohio  pertaining  to  the  liability  of  railroad  com- 
panies to  employes  is  reasonably  fair,  but  some  improvement  might  be  made  in 
that  the  laws  be  amended  so  as  to  change  the  entire  burden  of  proof  from  the 
plaintiff  to  that  of  the  defendant,  and  then  in  all  cases  arising  as  a  result  of 
accident  to  employes  that  were  in  any  way  connected  with  negligence  or  caused 
by  negligence  other  than  wilful  misconduct  on  the  part  of  the  one  injured  or 
killed,  would  fall  upon  the  railroad  company ;  or  in  other  words,  the  industry 
to  which  the  employe  is  largely  like  machinery,  and  an  equitable  adjustment  of 
damages  for  each  individual  case  could  easily  be  arrived  at. 

If  such  a  change  was  made  in  the  law  as  aforesaid,  it  would  force  the  in- 
dustry to  exercise  the  highest  degree  of  care  in  the  conduct  of  its  business  and 
that  as  a  matter  of  experience  has  always  served  as  a  great  preventative  of 
accidents. 

2.  The  general  labor  laws  of  a  like  nature  in  Ohio  applicable  to  employers 
in  general  arc  not  as   favorable  to  tlic  employe  as   are  the   railroad  laws  afore- 
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said,  and  as  most  of  our  industrial  employers  are  canducting  business  not  nearly 
so  dangerous  as  railroading,  it  is  possibly  not  practical  to  hold  the  employers 
responsible  to  the  extent  of  holding  railroads  responsible.  The  industries  should 
he  graded  somewhat  in  accordance  with  ihcir  hazard  or  hazards,  and  then  the 
commodity  produced  by  employers  or  the  rates  of  common  carriers  would  have 
to  be  so  changed  in  prices  and  amounts  that  the  general  public  and  not  the  indi- 
vidual employers  would  largely  pay  for  this  wreckage  arising  in.  the  nature  of 
death  or  personal  injur>'  or  both. 

3.  Fairly  so,  if  the  judges  were  on  the  bench  representing  the  whole  people 
and  not  the  special  interests,  as  is  generally  believed  by  our  members  to  be  the 
case  at  the  present  time. 

4.  Yes,  with  proper  reasonable  limit  on  such  compensation,  and  without 
repealing  present  laws. 

0.  Expense  .  should  be  borne  by  employers,  except,  possibly,  that  the  State 
maintain  the  Commission  to  handle  the  funds,  etc. 

G.     Good  for  the  employers,  but  unsatisfactory  to  the  employes. 

7.  Usually  pay  a  stipulated  amount  per  week  to  members  who  are  sick 
or  disabled— in  most  cases  not  to  exceed  fifty-two  weeks,  but  this  is  optional 
with  each   local   lodge. 

5.  Approximately  seventy-five  per  cent. 

9.  Cannot  give  definite  information  as  in  payment  of  benefits  sick  and  acci- 
d  -lit   arc  classed   together. 

M.  J.  Murphy,  Chairman, 


THE    SCIOTO   VALLEY   TRACTION    CO. 

Columbus,  O.,  October   13.    1010. 
Employers'  Liability   Commission  of  Ohio. 

Dear  Sir  :  Replying  to  your  circular  letter  containing  questions  for  em- 
ployers, I  beg  to  state  that  I  doubt  if  I  have  had  sufficient  experience  or  have 
given  the  matter  sufficient  consideration  to  make  any  replies  particularly  valuable. 

1.  I  have  regarded  the  laws  of  this  State  as  being  fair  to  employes  for  the 
reason  that  they  are  predicated  on  the  common  law  rule,  which,  I  believe,  is 
supposed  to  represent  the  best  sense  and  judgment  of  past  ages. 

2.  So  far  as  this  law  has  been  modified,  the  modifications  have  been  in 
favor  of  the  employe.  For  instance,  the  fellow-servant  law  has  been  modified 
as  applied  to  railroads,  by  the  departmental  law,  holding  the  company  responsible 
for  injuries  to  an  employe  who  has  no  authority  over  others,  caused  by  the  neg- 
ligence of  an  employe,  who  may  have  but  limited  authority  in  some  other  de- 
partment, and  this,  notwithstanding  the  fact  that  the  employe  who  is  guilty 
of,  negligence  has  no  authority  whatsoever  over  the  person  injured. 

It  would  seem  to  me  that  the  original  common  law  rule  of  the  assumption 
of  risk  of  negligence  of  fellow-servants  should  prevail,  or  the  State,  by  inde- 
pendent legislation,  should  take  the  other  position,  that  an  injury  to  any  laborer 
is  a  loss  to  the  State  or  to  the  public,  and  should  be  compensated  to  some 
extent. 

I  am  not  familiar  with  all  of  the  law,  particularly  of  shops  and  factories 
in  reference  to  the  safeguarding  of  machinery  and  the  prevention  of  accidents. 
I  think  it  should  be  the  policy  of  the  State  to  require,  by  law  or  regulation,  that 
all  reasonable  precautions  should  be  taken  to  safeguard  dangerous  machinery 
or  elements  and  to  protect  in  all  reasonable  ways,  employes  from  accident  "*>r 
ininrv. 
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3.  I  do  not  think  the  present  court  and  jury  system  for  fixing  the  responsi- 
bility of  industrial  accidents  is  entirely  satisfactory.  Quite  generally  throughout 
the  State  there  is  too  much  delay  in  making  up  the  issues  in  a  negligence  case, 
trial  of  the  case  after  the  issues  are  made  up  and  aflogcther  too  much  delay 
in  the  final  adjustment  or  determination  of  the  controversy  after  the  issues  have 
been  tried  in  the  nisi  prius  court.  It  is  not  an  unusual  thing  for  a  negligence 
case  to  be  reversed  in  either  the  circuit  or  supreme  court,  two  or  more  times. 
The  delay  and  expense  incident  to  these  reversals  and  re-trials  could,  to  a  large 
extent  be  eliminated,  if  the  trial  judge  were  given  more  power  and  authority. 
Under  the  rules  of  practice  in  the  I'cderal  Courts,  if  the  judge  is  of  the  opinion 
that  the  case  has  not 'been  made  out  by  sufficient  evidence  to  sustain  judgment, 
and  that  a  motion  for  a  new  trial  would  be  sustained,  it  thereupon  becomes  his 
duty  to  direct  a  verdict.  In  the  State  court,  the  rule  is  entirely  different.  If, 
on  the  trial  of  the  case,  thore  is  any  evidence  whatever,  a  scintilla,  as  the  judge 
says,  the  case  has  to  go  to  the  jury  where,  under  the  usual  process  a  verdict 
is  rendered  against  the  defendant,  only  to  be  reversed  and  the  cause  remanded 
for  a   new  trial. 

In  view  of  the  fact  that  all  rulings  of  tlic  trial  court  are  subject  to  a  re- 
view, it  would  seem  to  me  in  be  to  the  interest  of  both  parties  that  the  trial 
court  should  be  given  sufficient  authority  to  decide  all  questions  submitted  to  it 
according  to  its  best  judgment  at  all   stances  of  the  proceedings. 

4.  I  would  not  advocate  a  system  under  which  all  accidents  to  employes 
should  be  compensated  without  regard  to  n^Iigence.  As  a  matter  of  fact,  the 
management  of  the  property  which  I  represent  has  very  generally  followed  this 
rule  in  the  past  six  years.  In  cases  where  an  employe  has  been  killed  in  the 
service  of  the  company,  his  widow  or  personal  representative  has  received  an 
amount  cqrivalent  to  six  months'  wages  of  the  employe  killed.  Employes  in- 
jured bavc  received  as  a  maximum,  their  wages  during  the  time  they  were  out 
of  service  and  the  df)ctor's  bill.  This  has  been  the  maximum  and  the  rule  has 
been  varied  to  a  minimum  of  one-half  of  the  wages  lost.  In  fixing  the  pay- 
ments to  be  made  between  the  minimum  and  maximum  above  indicated,  the 
nature  of  the  injury^^  the  time  lost  and  the  length  of  time  the  employe  has  been 
in  service  have  been  taken  into  consideration.  The  results  of  this  practice  have 
not  been  altogether  satisfactory  in  that  a  few  employes  have  manifested  a  dispo- 
sition to  take  advantage  of  tl-e  practice  in  tie  case  of  minor  injuries  to  protract 
the  time  off  and  have  shown  dissatisfaction  with  any  adjustmetit  less  than  full 
compensation  for  the  time  lost  and  doctor's  bill.  I  cannot  say 'that  the  practice 
has  made  any  material  difference  in  the  relations  of  the  employes  to  the  company, 
or  that  it  has  greatly  increased  their  desire  to  remain  in  the  service.  I  am  not 
entirely  satisfied  but  that  the  practice  has  merit  and  have  no  intention  at  the  pres- 
ent time  of  discontinuing  it. 

I  am  very  firmly  of  the  opinion  that  in  r:nlroad  operation,  an  employe  who 
is  guilty  of  violating  a  safety  rule  resulting  in  his  injury  should  not  be  entitled 
under   any  circumstances   to  any   compen.»^ation    for  injrry  to   himself. 

In  the  past  few  months,  we  have  seen  in  the  newspapers,  accounts  of  a 
number  of  accidents,  some  of  which  resulted  in  the  loss  of  forty  lives  or  more, 
and  in  each  instance,  it  has  apparently  been  determined  that  Jhe  accidents  were 
caused  through  the  failure  of  a  train  service  employe  to  observe  and  follow  a 
train  order  or  some  safety  rule  of  the  company.  It  would  seem  to  be  placing 
a  reward*  on  such  negligence  if  such  an  employe  were  to  receive  compensation. 
I  have  seen  it  suggested  that  a  new  criminal  law  be  created  to  be  designated  as 
"criminal  negligence,"  providing  in  substance  that  a  train  service  employe  who 
wilfully   or  negligently  violates  a  train   order  or   a  safety   rule,   sbnnbl   be   guilty 
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of   criminal    negligence    and   upon    conviction    thereon,   should   be  punished  by  a 
fine  or  imprisonment  or  both. 

5.  Should  a  law  be  passed,  requiring  compensation  in  negligence  cases,  I 
think  the  employes  should  directly  contribute  toward  the  expense  incident  thereto. 
I  think  some  contribution  on  the  part  .of  the  employe  would  have  a  tendency 
to  materially  decrease  the  number  of  accidents.  A  contribution  by  the  State 
might  also  be  desirable  for  the  reason  that  it  would  give  the  State  a  direct  in- 
terest in  the  adjustment  of  losses  sustained  and  compensation  to  be  paid.  This 
interest  might  be  either  supervisory,  executive  or  semi-judicial.  I  seriously  doubt, 
however,  the  propriety  of  any  such  law,  unless  there  are  some  safeguards  placed 
in  the  law,  which  will  eliminate  all   rewards  for  carelessness. 

It  has  been  both  my  observation  and  experience  that  in  any  given  number 
of  employes,  there  is  a  certain  percentage  who  are  both  foolhardy  and  reckless, 
and  out  of  some  sense  of  bravado,  knowingly  taRe  unnecessary  risks,  some  of 
which  are  of  the  most  hazardous  kind.  It  would  be  to  the  best  interest  of  society 
if  this  element  in  the  employment  of  labor  could  be  restrained  or  eliminated. 
I  think,  therefore,  in  any  provision  of  law  a  distinction  should  be  made  between 
accidents  and  injuries  which  are  the  result  of  wilful  negligence  or  extreme  reck- 
lessness and  accidents  which  may  occur  where  reasonable  precaution  is  exercised 
by  an  employe. 

6.  I  believe  a  properly  conducted  relief  'association  is  a  good  thing  both  to 
the  employe  and  the  employer.  I  also  believe  that  an  old  age  pension,  condi- 
tioned upon  length  and  character^ of  service  has  considerable  merit  and  I  think 
this  could  doubtless  be  best  worked  out  under  a  system  whereby  the  employer, 
employe  and  the  State  could  contribute  and  the  control  of  the  system  be  placed 
in  the  State. 

I   beg  to  remain,  yours  very  truly, 

Frank   A.  Davis ^  President. 


THE  SPRAGUE  UMBRELLA  COMPANY. 

NoRWALK,  Ohio,  October  7,  1910. 

Employers'  Liabihly  Cofiimissiou   of   Ohio. 

Gentlemen:  —  The  writer,  as  president  of  the  undersigned  company,  has 
replied  to  your  questions  as  definitely  as  possible.  It  is  the  writer's  expericrxe 
that  99  out  of  every  100  accidents  in  factories  are  due  to  rank  carelessness  on 
the  part  of  the  employe.  We  have  never  had  an  accident  that  was  not  entirely 
that  way.  We  carry  accident  insurance  for  the  benefit  of  our  employes  and  try 
to  get  all  we  can  for  theni  out  of  the  companies,  but  where  they  have  to  go  to 
law,  the  oni|)l()yes  gLiu'rally  i^et  the  worst  of  it  and  the  lawyers  get  all  there  is 
of  it.  If  some  law  would  l)e  enacted  that  would  make  it  legal  for  a  manufacturer 
to  kec[)  enougli  of  an  employe's  wages  back  to  carry  an  accident  insurance  for 
bim,  it  wonld  probably  be  the  best  law  that  could  be  got  out,  then  if  the  employe 
loft  bis  cmi)]'<yment  the  money  could  be  added  to  his  payroll  check  and  he  would 
be   notlinti   out. 

\\  (•  are  vefy  particular  about  keeping  our  machinery  in  perfect  order,  and 
il.c  writer  makes  ?  very  tborougli  inspection  of  all  parts  of  the  factorj'  every 
(biy.  osjorially  in  regard  to  the  safety  of  the  machinerj'  and  the  sanitary  condi- 
tions of  tlie  factory.  Perhaps  our  factory  is  not  a  fair  average  of  factories 
tbroui^bont  the  State,  as  wc  have  the  name  of  having  the  best  equipped  and  one 
of  tlic  cleai^cst  factories  in  tbe  Stato. 

An  employe   sboulcl  not   l^c  o])liircd   or  allowed   to  sue   for  pay  for   an    acci- 
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dent,  without  the  employer  has  allowed  his  machinery  to  get  faulty  and  has  had 
proper  notice  of  it,  but  the  employe  has  no  moral  or  legal  right  to  ask  his  em- 
ployer to  pay  for  his  own  carelessness.  There  is  not  enough  money  at  this  time 
in  manufacturing  to  warrant  an  employer  insuring  his  employes,  and  he  should 
not  do  so.  If  he  was  to  do  this  the  employe  would  become  careless  and  would 
not  take  care  of  himself  as  he  should,  believing,  and  in  fact,  knowing  that  he 
would  be  paid  for  it  if  he  were  hurt.  The  moment  the  responsibility  is  shifted 
on  the  employer,  the  employe  becomes  careless  and  does  not  look  out  for  him- 
self as  he  should. 

The  manufacturers  of  Ohio  are  used  to  having  the  hooks  put  into  them,  and 
in  fact  any  law  enacted  by  the  Ohio  Legislature  would  not  be  fair  or  right  to 
them.  \ 

The  writer  has  been  a  laboring  man  all  of  his  life,  in  fact  he  has  never  done 
anything  but  work,  consequently  he  has  as  much  feeling  toward  a  laboring  man 
as  a  poh'tician  who  never  did  a  day's  work  in  his  life.  The  laboring  man  should 
be  protected,  but  he  should  also  be  obliged  to  protect  himself. 

Yours  very  truly, 

THE  SPRAGUE  UMBRELLA  CO., 

J  AS.  H.  Sprague,  President. 
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APPENDIX    XLIV. 


EHPLOYBS'  LIABILITY  COnniSSION  OF  OHIO. 

Columbus,  Ohio,  1910. 

The  following  letter  was  sent  to  the  workingmen  and  women  and  labor 
organizations  of  Ohio: 

Dear  Sirs: — In  accordance  with  an  Act  of  the  last  General  Assembly  ihis 
Commission  was  appointed  by  the  Governor  to  inquire  and  report  in  regard  to 
the  subject  of  the  direct  compensation  law  or  a  law  affecting  the  liability  of 
employers  to  employes  for  industrial  accidents  in  this  State. 

It  appears  to  the  Commission  that  for  the  purposes  of  their  inquiry,  it  is 
important  that  they  should  have  before  them  the  views  of  representative  associa- 
tions of  workingmen  and  women,  and  they  believe  that  you  must  have  experience 
and  information  as  to  the  working  of  the  present  law,  and  suggestions  for  its 
amendment  which  will  be  of  value. 

The  Commission  particularly  requests  that  you  will  make  answer  in  writing 
to  the  list  of  questions  attached,  and  in  addition,  will  be  glad  to  receive  from  you 
your  observations  as  to  any  other  matters  within  the  scope  of  the  inquiry. 

It  is  requested  that  you  bring  this  matter  before  your  organization,  if  any, 
and  the  members  thereof. 

*     The  Commission  requests  that  your  r.eply  be  received  on  or  before  November 
21,  1910. 

Respectfully  yours, 

EMPLOYERS'  LIABILITY  COMMISSION, 

By  Jas.   Harrington  Boyd,  Chairman, 
W.  J.  RoHR,  Secretary. 

QUESTIONS  FOR  EMPLOYES. 

1.  What  Is  your  opinion  as  to  the  fairness  of  the  law  in  this  State  with 
regard  to  liability  of  employers  for  accidents  to  their  employes  What,  if  any, 
are  your  suggestions  as  to  the  amendment  of  the  lair? 

2.  What  is  your  opinion  of  the  operation  and  adequacy  of  the  labor  law 
of  this  State  in  relation  to  the  prevention  of  accidents,  and  what,  if  any,  are 
your  suggestions  for  its  amendment  in  that  regard? 

3.  Is  the  court  and  jury  system  for  fixing  the  responsibility  for  industrial 
accidents  now  existing  in  the  State  satisfactory  in  its  operation?  If  you  answer 
no,  state  why. 

4.  Are  you  in  favor  of  a  system  under  which  all  accidents  to  employes 
shall  be  compensated  for  without  regard  to  negligence,  but  under  which  the 
compensation  paid  shall  be  limited  in  amount?  Please  state  reasons  for  your 
answer. 

o.  If  you  are  in  favor  of  such  a  plan  are  you  of  opinion  that  the  expense 
should  be  borne  by  the  employer  or  shared  by  employer,  employe  and  State? 

6.  What  is  your  experience  as  to  the  value  of  relief  associations  of  em- 
ployes ? 

7.  What  are  the  methods  and  provisions  of  your  local  Union,  if  any,   for 

the  care  of  its  injured  members? 
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8.  How  large  a  percentage  of  the  expenses  of  your  local  Union,  if  any, 
per  annum,  are  paid  for  relief  of  injured  members? 

9.  Will  your  furnish  to  the  Commission  any  statistics  as  to  the  number  of 
your  members  injured  in  the  course  of  employment  and  compensation  received. 


(Note.  —  Those  answers  appearing  in  full,  under  the  caption  of  "Letters 
from  Organizations,"  are  not  included  in  the  following  summary.) 

1.  What  is  your  opinion  as  to  the  fairness  of  the  law  in  this 
State  with  regard  to  liability  of  employers  for  accidents  to  their  em- 
ployes? What,  if  any,  are  your  suggestions  as  to  the  amendment  of 
the  law? 

Seventy-three  answered  in  favor  of  a  further  strengthening  of  the  present 
liability  laws;  six  reported  that  they  were  satisfied  with  present  liability  laws, 
while  seven  failed  to  answer  this  question. 

2.  What  is  your  opinion  of  the  operation  and  adequacy  of  the 
labor  law  of  this  State  in  relation  to  the  prevention  of  accidents,  and 
what,  if  any,  are  your  suggestions  for  its  amendment  in  that  regard? 

"Seventy-five  reported  a  further  desire  to  strengthen  present  laws;  two  re- 
ported as  being  satisfied,  while  nine  failed  to  answer. 

3.  Is  the  court  and  jury  system  for  fixing  the  responsibility  for 
industrial  accidents  now  existing  in  the  State  satisfactory  in  its  opera- 
tion?   If  you  answer  no,  state  why. 

Fifty-five  reported  as  being  opposed  to  the  court,  but  in  favor  of  a  jury 
system:  21  reported  as  being  opposed  to  the  court  and  jury  system;  seven  an- 
swered that  they  were  satisfied  with  the  present  system,  while  three  failed  to 
answer. 

4.  Are  you  in  favor  of  a  system  under  which  all  accidents  to 
employes  shall  be  compensated  for  without  regard  to  negligence,  but 
under  which  the  compensation  paid  shall  be  limited  in  amount?  Please 
state  reasons  for  your  answer.  ^^ 

Seventy-two  answered  in  favor  of  a  workmen's  compensation  act;  one  as 
opposed  to  a  workmen's  compensation  act,  and  thirteen  failed  to  answer. 

5.  If  you  are  in  favor  of  such  a  plan  are  you  of  opinion  that  the 
expense  should  be  borne  by  the  employer  or  shared  by  employer,  em- 
ploye and  State? 

Seventy-two  reported  in  favor  of  such  a  plan,  and  that  the  entire  expense 
be  borne  by  the  industry;  three  answered  to  the  effect  that  the  industry.  State 
and  employe  share  the  burden ;  five  that  the  industry  and  State  act  in  the  matter, 
and  six  failed  to  answer. 

6.  What  is  your  experience  as  to  the  value  of  relief  associations 
of  employes? 

Sixty-three  answers  were  opposed  to  voluntary  relief  associations  in  any 
form ;  three  were  in  favor  of  such  schemes,  while  20  failed  to  answer. 

In  this  connection  it  may  be  said  that  quite  a  number  of  replies  were  re- 
ceived which  had  no  direct  bearing  upon  the  question. 
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LETTERS  FROM  EMPLOYES. 

bUB-DiSTRiCT   XO.  2  OF  DISTRICT  NO.  6,  UNITED  MINE  WORKERS 

OF  AMERICA. 

Wellston,  Ohio,  December  lo,  1910. 

Eml'loyers'  Liability  Commission   of  Ohio. 

Dear  Sirs  :  Delegates  to  the  'iOth  annual  convention  of  Sub-District  No.  2, 
of  District  No.  t),  United  Mine  Workers  of  America,  in  session  at  W'cUston,  Ohio, 
on  December  14th,  1910,  adopted  replies  to  the  questions  sent  to  tlie  labor  unions 
of  the  State  by  your  commission  some  time  since.  While  the  time  has  passed 
in  which  you. requested  replies  to  be  in,  wc  hope  you  will  give  this  communication 
your  careful   consideration. 

Question  1.  Answer.  Very  good,  as  far  as  it  goes.-  No  one  can  question 
the  absolute  fairness  of  the  Employers'  Liability  Law  in  Ohio  as  it  applies  to 
railroad  employes,  because  it  seeks  to  place  the  burden  for  the  loss  of  human  life 
and  limb  upon  those  who  receive  profit  from  the  railroad  industry,  it  any 
changes  are  contemplated  in  the  Norris  Bill  they  should  be  to  strengthen  and 
'broaden  it,  so  that  employes  in  the  hazardous  trades  will  have  the  same  rights  as 
railroad  employes,  and  this  can  be  done  only  by  entirely  removing  the  burden 
of  the  fellow  servant,  assumed  risk  and  contributor>'  negligence  rules.  No  em- 
ployers' liability  law  will  ever  be  fair  and  just  until  it  takes  the  burden  from 
the  backs  of  the  widows,  cripples,  and  the  orphans,  and  places  it  upon  the  industry 
where  it  belongs. 

Question  2.  '  Answer.  Totally  inadequate,  because  much  of  the  legislation 
now  on  the  books  is  not  in  force  and  never  will  be  until  a  fine  and  a  work- 
house sentence  arc  added  to  the  first  offense.  Any  employer  who  deliberately 
violates  the  laws  made  to  protect  human  life  is  the  kind  of  a  lawbreaker  who 
should  be  put  in  jail,  and  that  is  the  only  way  to  compel  respect  for  life-saving 
laws. 

Question  3.  Answer.  Yes,  as  to  the  jury  system,  but  the  court  system  is  not 
satisfactory,  in  that  the  present  law  permits  judges  to  usurp  the  function  of  the 
jury,  in  taking  cases  from  their  consideration  and  entering  a  judgment  for  the 
defendant.  We  demand  that  the  degree  to  which  the  injured  may  have  been  re- 
sponsible be  left  to  the  judgment  of  his  peers  and  not  to  the  determination  of  the 
judge,  who  in  many  cases  is  prejudiced,  technical  and  inclined  too  much  to  prece- 
dent. We  further  insist  that  personal  injury  cases  be  given  precedent  on  all  civil 
court  dockets.  The  delay  incident  to  such  cases  works  an  irreparable  injury  on 
the  plaintiff. 

Question  4.  Answer.  Yes,  we  are  thoroughly  in  favor  of  a  just  system  of 
workingmcn's  compensation  that  will  result  in  placing  in  the  hands  of  the  widow 
and  the  cripple  one  hundred  cents  on  the  dollar,  and  not  one-half  or  less  than 
one-half,  as  is  now  the  case  under  the  law-suit  system.  But  we  are  unqualifiedly 
opposed  to  any  plan  that  does  not  give  the  widow  or  cripple  the  right  to  elect 
whether  to  accept  a  compensation  provided  by  a  Workingmcn's  Compensation  Act 
or  rely  upon  the  rights  extended  under  the  Employers'  Liability  Act  now  on  the 
statute  books. 

First.  No  sane  person  intentionally  gets  injured  or  killed,  and  in  999  cases 
out  of  1,000  the  injuries  or  deaths  can  be  directly  charged  to  commercial  and 
corporation  greed,  and  the  killing  pace  at  which  modern  day  industry  is  carried 
on. 
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Second.  Because  every  civilized  country  in  the  world  except  the  United 
States  has  a  Workingmen's  Compensation  Law,  by  which  the  cost  of  accidents 
in  industry  is  paid  in  full  to  the  injured  man,  and  is  not  frittered  away  by  ex- 
pensive litigation.  New  York  state  has  just  adopted  this  system.  A  recent 
journal  of  national  repute  says  that  while  New  York  is  now  in  advance  of  any 
ether  State,  it  is  only  about  as  humane  as  Turkey. 

Question  5.  Answer.  Mn  the  practical  operation  of  a  Workingmen's  Com- 
pensation Law,  the  expense  is  never  borne  by  the  employe.  It  is  borne  by  the 
industry.  Therefore  the  industry  should  bear  this  burden,  and  no  part  of  it 
should  be  placed  upon  the  employe  or  the  State. 

Question  6,  Answer.  Relief  associations  conducted  by  the  employes  are 
generally  satisfactory,  but  when  conducted  or  dominated  by  the  employers,  they 
are  invariably  mere  schemes  for  securing  cheap  releases  from  widows  and  or- 
phans, and  thus  defrauding  them  of  their  legal  rights.  It  is  safe  to  say  that 
the  operation  of  relief  associations  by  employers  in  the  State  of  Ohio  in  the  last 
ten  years  has  resulted  in  cheating  widows  and  cripples  out  of  hundreds  of  thous- 
ands of  dollars  that  they  were  legally  entitled  to. 

Wm.  Fennell,  Jr.,  Sec'y. 


Tiffin-,  Ohio,  November  1,  1910. 

Following  are  the  answers  adopted  by  Local  Union  243  Carpenters  and  Joiners 
of  America,  at  a  regular  meeting  held  November  1,  1910,  to  the  questions  sub- 
mitted by  the  Employers'  Liability  Commission  of  Ohio : 

Question  1.  Answer  —  The  Employers'  Liability  Law  in  Ohio,  as  it  applies 
to  railroad  employes  is  very  good,  because  it  seeks  to  place  the  loss  of  human 
life  and  limb  upon  those  that  receive  profit  from  that  industry. 

We  think  that  the  law  should  be  amended  so  as  to  include  employes  of  other 
hazardous  trades,  as  having  the  same  rights.  No  Employers'  Liability  Law  will 
ever  be  just  until  it  takes  the  burden  from  the  back  of  the  widows,  cripples,  and 
orphans,  and  places  it  upon  the  industry  where  it  belongs. 

Question  2.  Answer  —  The  laws  are  inadequate*  from  the  fact  that  they  are 
not  in  force,  and  never  will  be  until  a  fine  and  workhouse  sentence,  for  the  first 
offense,  any  employer  who  violates  the  laws  made  to  protect  human  life,  is  the 
lawbreaker  who  should  be  put  to  jail,  which  would  compel  respect  for  life  saving 
laws. 

Question  3.  Answer  —  Yes  the  jury  system  is  satisfactory,  but  the  court 
system  under  the  present  law  permits  judges  to  usurp  the  functions  of  the  jury 
in  taking  cases  from  their  consideration  and  entering  a  judgment  for  the  de- 
fendant. We  demand  thnt  the  degree  to  which  the  injured  may  have  been  re- 
sponsible be  left  to  the  judgment  of  the  jury,  and  not  to  the  judge  who  may  in 
some  instances  be  prejudiced.  We  further  demand  that  personal  injury  cases  be 
given  precedent  on  the  civil  court  dockets  in  fairness  to  the  plaintiff. 

Question  4.  Answer  —  Yes,  we  favor  a  just  system  of  workingmen's  com- 
pensation that  will  place  in  the  hands  of  the  widow  or  cripple  one  hundred  cents 
on  the  dollar,  ?nd  not  one-half  or  less  as  under  the  present  law  suit  system,  but 
we  are  opposed  to  any  plan  that  docs  not  give  the  widow  or  cripple  the  right 
to  decide  whether  to  accept  a  compensation  provided  bv  a  workingmen's  com- 
pensation act  or  rely  upon  the  ri«^hts  extended  under  the  employers'  liability  act 
now  on  the  statutes. 

First  —  If  any  person  intentionally  gets  injured  or  killed,  in  999  cases  out 
of  1,000,  the  injuries  or  death  can  be  directly  charged  to  commercial  and  cor- 
poration greed. 

Second  —  Because    everv   civilixed   conntry    in    the    world    except    tb.e    Ignited 
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States  has  a  workingmen's  compensation  law  by  which  the  cost  of  accidents  in 
industry  is  paid  in  full  to  the  injured  man  and  is  not  frittered  away  by  expensive 
litigation.  New  York  State  has  just  adopted  this  system.  A  recent  journal  of 
national  repute  says  that  while  New  York  is  now  in  advance  of  any  other  State, 
it  is  only  about  as  humane  as  Turkey. 

Question  5.  Answer  —  In  the  practical  operation  of  a  workingmen's  com- 
pensation law  the  expense  is  never  borne  by  the  employer,  it  is  borne  by  the  in- 
dustry, therefore  the  industry  should  bear  the  burden,  and  no  part  of  it  should 
be  placed  upon  the  employe  or  the  State. 

Question  6.  Answer  —  Relief  associations  conducted  by  employes  usually 
are  satisfactory,  but  when  conducted  by  the  employers  they  are  invariably  schemes 
for  securing  cheap  releases  from  widows  and  orphans  and  thus  defrauding  them 
out  of  their  legal  rights.  It  is  safe  to  say  that  the  operation  of  relief  associations 
by  employers  in  the  State  of  Qhio  in  the  last  ten  years  has  resulted  in  cheating 
widows  and  orphans  out  of  hundreds  of  thousands  of  dollars  that  they  were 
legally  entitled  to. 

Question  7.  Answer  —  We  have  a  weekly  sick  benefit,  to  be  paid  for  thirteen 
weeks  in  each  year. 

Question  8.     Answer  —  Had  none  injured. 


Employers'  Liability  Commission  of  Ohio. 

Honorable  Sirs  :  —  We,  the  undersigned,  being  members  of  Puritan  Mine 
Local  Union,  in  Sub-District  6,  of  the  Sixth  District,  U.  M.  W.  A.,  being  practical 
miners,  working  for  the  Puritan  Coal  Company,  having  been  chosen  to  answer 
the  foregoing  questions,  and  beg  leave  to  submit  the  same  to  your  Honorable 
Commission. 

In  our  answers  and  suggestions  we  have  sought  to  be  iair  to  both  employer 
and  employe,  by  avoiding;  entanglements.  We  believe  that  it  would  work  a 
great  injury  on  the  employe  by  making  him  share  the  liability  of  accidents  with 
the  employer,  as  he  (the  employer)  would  cut  his  pro  rata  down  by  flooding  the 
mine  with  men,  many  of  whom  would  be  irresponsible  and  incompetent.  Again, 
by  making  the  employer  responsible,  with  no  chance  to  cut  the  assessed  damage 
down,  or  out.  through  the  trickeries  of  litigation,  would  cause  him  to  safeguard 
against  accidents  where  only  he  can. 

1.  The  present  law  is  unfair  so  far  as  the  injured  party  getting  compensation 
for  injuries.  We  suggest  that  the  law  be  amended  so  that  the  injured  receive 
compensation  without  litigation. 

2.  In  our  opinion  the  adequacy  of  the  law  is  all  right,  but  the  operation  is 
unfair.  We  suggest  the  law  be  amended  to  hold  the  employer  responsible  for 
all  accidents  either  through  negligence  or  otherwise. 

3.  No.  The  burden  of  proof  rests  with  the  injured,  and  the  outcome  is 
uncertain,  but  always  at  great  expense  to  those  least  able  to  meet  it. 

4.  We  are  in  favor  of  this  system,  but  all  accidents  be  compensated  equally 
so  far  as  mining  is  concerned. 

5.  By  the  employer.  This  plan  would  lessen  industrial  accidents  by  making 
it  to  the  interest'  of  the  employer  to  safeguard  against  accidents  in  places  where 
only  he  can. 

6.  We  have  never  had  any  such  associations,  therefore  no  experience. 

7.  By  voluntary  contributions  among  our  membership. 
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8.  We  would  respectfully  refer  you  to  the  office  of  the  chief  mine  inspector 
where  complete  and  authentic  information  can  be  obtained  on  this  and  the  con- 
cluding question. 

Very  respectfully, 

David  Barclay, 
Joseph  Devault,  / 
J.  H.  Bristol, 
Jno.  Stevensok^  Committee. 

Secretary  of  Local  Union  J23S. 


BRANCH  NO.  106,  G.  B.  B.  A.  OF  U.  S.  AND  CANADA. 

Columbus,  O.,  November  19,  1910.     ^ 
Employers'  Liability  Commission  of  Ohio. 

Gentlemen  :  —  Enclosed  find  list  of  answers  submitted  by  Branch   No.    106. 

Answer  to  No.  1.  Very  good  as  far  as  it  goes.  No  one  can  question  the 
absolute  fairness  of  the  Employers'  Liability  Law  in  Ohio  as  it  applies  to  railroad 
employes,  because  it  seeks  to  place  the  burden  for  the  loss  of  human  life  an*! 
limb  upon  those  who  receive  profit  from  the  railroad  industry.  If  any  changes  arc 
contemplated  in  the  Norris  bill  they  should  be  to  strengthen  and  broaden  it.  so 
*  that  .employes  in  the  hazardous  trades  will  have  the  same  rights  as  railroad  em- 
ployes, and  this  can  only  be  done  by  entirely  removing  the  burden  of  the  fellow- 
servant  assumed  risk  and  contributory  negligence  rules.  No  employers'  liability 
law  will  ever  be  fair  and-  just  until  it  takes  the  burden  from  the  backs  of  the 
widows,  the  cripples  and  the  orphans,  and  places  it  upon  the  industry  where  it 
belongs. 

Answer  to  No.  2.     Totally  inadequate,  because  much  of  the  legislation  now 

on  the  books  is  not  in  force  and  never  will  be  until  both  a  fine  and  a  work-liouse 

> 

sentence  are  added  after  the  first  offence.  Any  employer  who  deliberately  vio- 
lates the  laws  made  to  protect  human  life  is  the  kind  of  lawbreaker  who  should 
be  put  in  jail,  and  that  is  the  only  way  to  compel   respect   for  life-saving  laws. 

Answer  to  No.  3.  Yes  as  to  the  jury  system,  but  the  court  system  is  not 
satisfactory,  in  that  the  present  law  permits  judges  to  usurp  tbe  function  of  the 
jury  in  taking  cases  from  their  consideration  and  entering  a  judgment  for  the 
defendant.  We  demand  that  the  degree  to  which  the  injured  may  have  been 
responsible  be  left  to  the  judgment  of  his  peers  and  not  to  the  determination  of  a 
judge,  who  in  many  instances  is  prejudiced  technically  and  inclined  too  much  to 
precedent.  We  further  insist  that  personal  injury  cases  be  given  precedent  on  nil 
civil  court  dockets.  The  delay  incident  to  such  cases  works  an  irreparable  injury  to 
the  plaintiff. 

Answer  to  No.  4.  Yes,  we  are  thoroughly  in  favor  of  a  just  system  of  work- 
ingmen's  compensation  that  will  result  in  placing  in  the  hands  of  the  widow  and  the 
cripple  one  hundred  cents  on  the  dollar,  and  not  one-half  or  less  than  one-half,  as  is 
the  case  now  under  the  law-suit  system.  But  we  are  unqualifiedly  opposed  to  anv 
plan  that  does  not  give  the  widow  or  cripple  the  right  to  elect  wIuiIut  tn  n.xept 
a  compensation  provided  by  a  Workingmen's  Compensation  Act  or  rely  ipon  the 
rights  extended  under  the  Employers'  Liability  Act  now  in  the  statute  books. 

First.  No  sane  person  intentionally  gets  injured  or  killed  and  in  999  out 
of  1,000  cases  the  injuries  or  deaths  can  be  directly  charged  to  comntenial  a'ld 
corporation  greed,  and  the  killing  pace  at  which  modern -d.iy  i;i(!u>trv  is  car- 
ried on. 
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Second.  Because  every  civilized  country  in  the  world  except  the  United  States 
has  a  Workingmen's  Compensation  law,  by  which  the  cost  of  accidents  in  industry 
is  paid  in  full  to  the  injured  man,  and  is  not  frittered  away  by  expensive  iitigalioi. 
New  York  State  has  just  adopted  this  system.  A  recent  journal  of  national 
repute  says  that  while  New  York  is  now  in  advance  of  any  other  State,  it  :s  only 
about  as  humane  as  Turkey. 

Answer  to  No.  5.  In  the  practical  operation  of  a  Workingmen's  Con:pen?alion 
Law,  the  expense  is  never  borne  by  the  employe.  It  is  borne  by  the  industry. 
Therefore  the  industry  should  bear  this  burden,  and  no  part  of  it  s'lould  be  placed 
upon  the  employer  or  the  State. 

Answer  to  No.  6.  Relief  associations  conducted  by  the  emp'cyes  are  p.(  nerally 
satisfactory.  But  when  conducted  or  dominated  by  the  employers  they  are  mere 
schemes  for  securing  cheap  releases  from  widows  and  orphans  and  thus  defraud- 
ing them  out  of  their  legal  rights.  It  is  safe  to  say  that  the  operation  of  relief 
associations  by  employers  in  the  State  of  Ohio  in  the  last  ten  years  has  resulted  m 
cheating  widows  and  cripples  out  of  hundreds  of  thousands  of  dollars  thar  they 
were  legally  entitled  to. 

Answer  to  No.  7.  Collections  are  usually  taken  up  in  case  of  a  member  being 
sick  or  injured,  in  case  of  death  our  National  Association  pays  to  the  deceased 
member's  heirs  $500  death  benefit. 

Answer  to  No.  8.    Collections  amounting  to  several  dollars  a  year  per  member. 

Answer  to  No.  9.  Cannot  recall  of  any  member  of  our  Local  injured  in  the 
course  of  employment.  However  as  tuberculosis  is  the  cause  of  a  large  percentage 
of  the  deaths  among  our  members,  in  bome  instances  may  be  caused  by  the  con- 
dition of  the  buildings  in  which  the  men  are  employed. 


INTERNATIONAL  BROTHERHOOD  OF  LOCOMOTIVE  ENGINEERS. 

Lakewood,  O.,  November  15,  1910. 
Employers'  Liability  Commission  of  Ohio. 

Dear  Sirs  :  —  At  the  regular  meetings  of  Division  318,  B.  of  L.  E„  November 
13,  in  Cleveland,  the  attached  list  of  questions  were  brought  before  Division  for 
consideration  and  you  will  find  enclosed  answers  to  same. 

Answer  No.  1.  They  are  not  fair.  Place  the  burden  of  proof  of  gross 
negligence  of  the  Employee  on  the  Employer  and  failing  to  do  so,  make  the 
Employer  liable.  Repeal  every  law  or  that  of  any  Law  that  now  enables  the 
Employer  to  escape  liability  because  of  any  act  of  a  fellow  servant,  or  other 
Employee;  or,  which  presumes  that  the  Employe  assumes  any  risk  of  injury,  or  of 
being  killed,  in  the  vocation  employed. 

Repeal  any  Law  that  fixes  a  maximum  amount  of  damages  that  may  be 
obtained  for  injury  or  death ;  then,  pass  a  Law  that  fixes  the  amount  of  the 
verdict  for  death,  at  whatever  amount  the  party  killed,  could  have  earned  the 
remainder  of  his  life,  arriving  at  the  latter  by  some  reliable  table  of  mortality. 

Answer  No.  2.  Carry  out  the  suggestions  in  answer  to  No.  1,  and  accidental 
injuries  and  deaths  will  soon  be  reduced  to  a  minimum,  as  Employers  will  not 
only  enforce  all  Laws,  but  will  avail  themselves  of  all  safety  appliances  to  be 
had,  and  will  use  extraordinary  efforts  to  prevent  same. 

Answer  No.  3.  Xo,  the  expense  of  litigation  for  the  remuneration  is  too 
high  witli  no  certainty  as  to  the  verdict. 

Answer  Xo.  4.  Xo ;  Employers  should  pay  for  all  injuries  or  deaths  incurred 
by  their  Employees,  except  when  caused  by  gross  negligence  of  the  latter:  and 
such  cases  arc   so  infrequent  that  it  would  be  nothing  short  of   a  crime  to  ask. 
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or  expect,  capable  intelligent  and  faithful  Employees,  or  those  dependent  o-i 
them,  to  accept  a  "Limited  Amount"  of  compensation  in  case  of  injury  or  accidental 
death. 

Answer  No.  5.  Do  not  favor  a  "Limited  Amount,"  Compensation  Law,  but  if 
one  is  to  be  forced  upon  us,  we  favor  placing  the  entire  expense  of  it  on  tlic 
Employer. 

Answer  No.  6.  We  have  no  experience  of  such  but  do  not  take  kindly  to  such 
a  system. 

Answer  No.  7.  We  have  a  sick  and  injury  feature  in  our  Division  which 
pays  $o  per  week  after  the  first  two  weeks.  The  first  two  weeks  included  in 
claim :  limited  to  13  weeks  in  any  twelve  months. 

Answer  No.  8.     Fifty  per  cent. 

Answer  No.  9.    $130  and  five  members  injured. 


IRON  HOLDERS'  UNION  NO,  4. 

CiNCiNN.ATi,  Ohio,  November  2,  1910. 

Employers*  Liability  Commission^ of  Ohio. 

Gentlemen  :  —  1.  The  law  as  applied  is  good  to  railroad  employes  in  the 
State  of  Ohio  because  it  makes  the  railroad  company  pay  employes  for  the  loss 
of  life  and  limb.  If  any  changes  are  to  be  made,  all  other  trades  should  have  the 
same  protection,  and  the  fellow-servant,  assumed  risk  and  contributory  negligence 
rules,  should  be  eliminated.  To  be  fair  and  just  no  empliyers'  liability  law  can 
be  fair  and  just  until  it  places  the  burden  of  the  widows  and  cripples  and  orphans 
where  it  belongs. 

2.  Totally  inadequate,  as  much  of  the  legislation  now  on  the  books  is  not 
in  force  and  will  not  be,  until  both  a  fine  and  workhouse  sentence  is  imposed 
on  any  employer,  who  deliberately  violates  the  law  made  to  protect  the  human 
life,  should  be  put  in  jail,  the  only  way  to  compel  the  respect  for  life-saving  laws. 

3.  Yes  as  to  the  jury  system,  but  the  court  system  is  not  satisfactory.  The 
present  law  permits  judges  to  use  the  functions  of  the  jury  in  taking  cases 
from  their  consideration  and  entering  a  judgment  for  the  defendant.  Wc  believe 
that  personal  injury  cases  should  be  left  to  the  jury  and  not  to  the  judge  and 
that  those  cases  should  be  given  precedent  on  all  civil  court  dockets. 

4.  Ve  we  are  thoroughly  in  favor  of  a  just  workingman's  compensation 
that  will  result  in  placing  in  the  hands  of  the  widow  and  cripple  full  value  of 
injuries   received,  or  case  of  death. 

.").  In  the  practical  operation  of  a  workintinian's  compensation  law  the  ex- 
pense is  never  borne  by  the  employe,  it  is  borne  by  the  industry,  therefore  tlie 
industry  should  bear  this  burden  and  no  part  of  it  should  he  placed  upon  the 
employe    or  the   State. 

6.  Relief  associations  as  conducted  by  employes  are  JL-eiierally  good  :  th(^se 
conducted  by  employers  have  proven  a  curse  and  imposition  for  years  on  tlie 
people  of  the  State,  as  they  run  them  to  keep  tlie  killed  and  injured  out  of  their 
rights. 

7.  The  rate  is  :^o.  10  per  week  sick  benefits  for  13  weeks  in  one  year,  and 
$2(»0  death  benefit. 
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UNITED  BROTHERHOOD  OF  CARPENTERS  AND  JOINERS  OF 

AMERICA. 

Lorain,  Ohio,  November  15,  1910. 

Employers'  Liability  Commission  of  Ohio, 

Gentlemen  :  —  1.  We  consider  the  "fellow-servant"  law  to  be  unjust.  We 
believe  it  should  be  repealed,  and  the  injured  employe  allowed  to  recover  dam- 
ages, unless  it  could  be  shown  that  the  injury  was  due  entirely  to  his  negligence. 

2.  We  believe  the  law  to  be  fairly  adequate,  but  think  the  inspectors  of  mines, 
workshops  and  factories  should  be  taken  out  of  politics  and  put  under  the  civil 
service,  thus  insuring  competent  men  to  fearlessly  enforce  the  law. 

3.  No.  The  amount  of  damages  should  be  determined  by  the  jury,  and  the 
court  should  not  have  the  power  to  set  aside  or  change  the  amount  so  fixed. 

4.  Yes.  Except  where  the  injury  was  due  entirely  to  the  injured  employe's 
negligence. 

5.  It  should  be  borne  by  the  employer. 

6.  We  find  mutual  relief  associations  to  be  of  great  benefit,  but  believe  those 
associations  in  which  membership  is  compulsory  should  be  under  the  supervision 
of  the  insurance  commissioner. 

7.  We  have  a  general  death  and  disability  benefit,  and  a  local  sick  and 
accident  benefit 

8.  Less  than  10  per  cent. 

9.  We  are  unable  to  furnish  statistics. 
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KILNDRAWERS  LOCAL  UNION  NO.  17. 

East  Liverpool^  Ohio,  November  5,  1910. 

Employers'  Liability  Commission  of  Ohio: 

The  undersigned  local  union  submits  the  following  answers  to  the  questions 
submitted  to  us: 

Question  1.  Very  good  as  far  as  it  goes.  No  one  can  question  the  absolute 
fairness  of  the  employers'  liability  law  in  Ohio  as  it  applies  to  railroad  employes. 
If  any  changes  are  contemplated  in  the  Norris  bill  they  should  be  to  strengthen 
and  broaden  it,  so  that  employes  in  the  hazardous  trades  will  have  the  same 
rights  as  railroad  emplpyes. 

Answer  to  question  2.  Totally  inadequate  because  much  of  the  legislation 
now  on  the  books  is  not  in  force  and  never  will  be  until  both  a  fine  and  a  work- 
house sentence  are  added  after  the  first  offense. 

Answer  to  question  3.  Yes,  as  to  the  jury  system,  but  the  court  system  is 
not  satisfactory,  in  that  the  present  law  permits  judges  to  usurp  the  function  of 
the  jury,  in  taking  cases  from  their  consideration  and  entering  a  judgment  for 
the  defendant.  We  insist  that  personal  injury  cases  be  given  precedent  on  all 
civil  court  dockets. 

Answer  to  question  4.  Yes,  we  are  thoroughly  in  favor  of  a  just  system 
of  workingmen's  compensation  that  will  result  in  placing  in  the  hands  of  the 
widow  and  the  cripple  one  hundreds  cents  on  the  dollar,  and  not  one-half  or  less 
than  one-half,  as  is  the  case  under  the  law-suit  system.  But  we  are  unqualifiedly 
opposed  to  any  plan  that  does  not  give  the  widow  or  cripple  the  right  to  elect 
whether  to  accept  a  compensation  provided  by  a  workmen's  compensation  act 
or  rely  upon  the  rights  extended  under  the  employers'  liability  act  now  on  the 
statute  books. 
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Reasons.  No  sane  person  intentionally  gets  injured  or  killed,  and  in  999- 
cases  out  of  1,000  the  injuries  or  death  can  be  directly  charged  to  the  commercial 
and  corporation  greed,  and  the  killing  pace  at  which  modern  day  industry  is 
carried  on. 

Answer  to  question  5.  In  the  practical  operation  of  a  workingmen's  com- 
pensation law,  the  expense  is  never  borne  by  the  employe.  It  is  borne  by  the 
industry.  Therefore  the  industry  should  bear  this  burden,  and  no  part  of  it 
should  be  placed  upon  the  employe  or  the  State. 

Answer  to  question  6.    Very  good  if  conducted  by  employes. 

Answer  to  question  7.    Voluntary  subscriptions. 

Answer  to  question  8.  Not  having  any  benefit  association  connected  with 
this  local    union  there  is  none. 

Answer  to  question  9.  Ten  this  year.  Compensation  none  as  a  general  rule, 
some  few  have  had  their  doctor  bills  paid  by  the  manufacturer. 


BROTHERHOOD  OF  RAILWAY  CLERKS. 

Toledo,  Ohio,  November  29,  1910. 

Employers'  Liability  Commission  of  Ohio. 

Gentlemen  :  —  In  reply  to  your  letter  to  labor  organizations,  we  beg  leave 
to  hand  you  herewith  our  reply  giving  our  views  on  the  questions  involved : 

1.  Answer.  The  law  is,  but  not  comprehensive  enough.  We  should  suggest 
that  it  be  amended  to  include  all  material,  means  and  methods  which  would  in 
any  way  effect  the  health  of  the  employe.  A  railway  clerk's  assets  are  his  hand 
and  eye,  he  sells  their  service  to  a  railway  company,  usually  through  its  repre- 
sentatives, the  agent.  The  agent  anxious  to  make  a  record  for  himself  attempts 
to  run  his  office  on  a  cheap  basis.  He  cares  very  little  for  the  health  of  his  em- 
ployes. His  chief  concern  is  to  have  trains  out  on  time.  A  mandatory  law  should 
be  enacted  providing  for  proper  lighting,  heating,  ventilating  and  janitor  service 
and  any  room  or  building  not  having  these  should  be  condemned  and  not  be  per- 
mitted to  be  used  by  clerks.  The  employer  should  be  compelled  to  protect  his 
employe  from  all  contagious  disease  liable  to  be  contracted  through  the  necessary 
association  with  his  fellow  workmen  and  any  disease  so  contracted  should  be 
considered  the  same  as  a^bodily  injury.  Proper  accommodations  should  be  given 
for  washing  and  for  changing  street  and  office  apparel.  All  printed  forms  should 
be  set  up  in  view  of  preserving  the  eye  and  hand  of  the  user,  this  should  also 
include  the  color  of  the  paper.  Specific  rules  should  be  posted  governing  the 
duties  of  all  employes.  Instancing  the  duties  of  yard  clerks  especially  regarding 
the  handling  of  cars  while  in  motion,  such  as  examining  ventilators,  securing 
seal  records,  sealing,  chalking  and  carding  cars. 

2.  Answer.  The  operation  of  this  law  does  not  effect  railway  employes  in 
their  clerical  capacity, 

3.  Answer.  The  present  jury  system  is  not  satisfactory.  The  jury  should 
be  largely  drawn  where  ever  possible  from  the  class  of  which  the  plaintiff  is  one, 
on  account  of  present  day  tendencies  towards  specialization  in  our  industrial  life. 
The  requirements  of  justice  entail  a  construction  of  "A  jury  of  his  peers"  to 
mean  "A  jury  of  his  class  or  craft". 

4-  Answer.  We  favor  a  compensation  for  injury  or  death  regardless  of 
actual  negligence  with  a  minimum  placed  on  a  graduated  scale  based  on  the  injury 
received  and  the  working  value  of  the  injured. 

Reason.  The  primary  view  of  civil  society  is  a  preference  for  the  general 
social   good  over  that  of  a   private  individual  good.     Now   society  must   protect 
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itself  against  self-seeking  by  an  individual  or  a  class  which  would  militate  against 
the  good  of  all  and  must  place  burdens  where  they  belong.  Each  part  of  her 
industrial  system  must  be  made  to  support  itself.  It  exercises  a  pernicious  in- 
fluence and  militates  against  the  general  welfare  when  an  industry  creates  or 
tends  to  create  concomitantly  a  luxurious  and  an  unprotected  and  unfortunate 
class.  It  would  benefit  if  there  were  less  prosperity  tb  the  favored  and  a  constant 
help  offered  to  the  unfavored.  To  get  the  import  of  the  question  you  must  see 
that  from  a  commercial  standpoint  the  commodity  itself  will  carry  the  burden 
and  the  employer  is  the  only  one  able  to  hx  the  price  of  the  commodity.  It  is 
more  in  order  of  justice  for  industry  to  protect  its  own  cripples  than  for  society 
at  large. 

5.  Answer.  The  entire  expense  should  be  borne  by  the  employer  because 
the  commodity  would  and  should  stand  it  and  he  is  in  the  best  position  to  place 
it  and  further  he  would  exercise  more  care. 

Permit  us  in  conclusion  to  suggest  the  following  remedies  be  enacted: 

First.  The  entire  abolition  of  the  fellow  servant  idea  in  law,  treating  each 
employe  of  all  grades  and  strangers  to  each  other. 

Second.  Taking  all  powers  from  the  court  to  take  a  case  from  the  jury 
in  a  personal  injury  case  and  allowing  no  court  to  reduce  a  verdict  of  the  jury. 

Third.  Amend  our  factory  inspection  laws  to  include  all  buildings  where 
any  one  is  employed  in  any  capacity  and  compelling  the  appointment  of  the  in- 
spectors from  craft  and  said  inspector  must  be  actually  employed  at  the  trade 
or  craft  not  less  than  five  years  continuously  prior  to  his  appointment  and  his 
duties  must  be  exclusive  to  that  trade  only. 


INTERNATIONAL  UNION  OF  THE  UNITED  BREWERY  WORKMEN. 

Employers'  Liability  Commission  of  Ohio. 

Answer  to  No.  1 ;  Very  good  as  far  as  it  goes.  No  one  can  question  the 
absolute  fairness  of  the  Employers'  Liability  Law  in  Ohio  as  it  applies  to  rail- 
road, employes,  because  it  seeks  to  place  the  burden  for  the  loss  of  human  life 
and  limb  upon  those  who  receive  profit  from  the  railroad  industry.  If  any 
changes  are  contemplated  in  the  Norris  bill  they  should  be  to  strengthen  and 
broaden  it,  so  that  employes  in  the  hazardous  trades  will  have  the  same  right 
as  railroad  employes,  and  this  can  only  be  done  by  entirely  removing  the  bur- 
den of  the  fellow  servant,  assumed  risk  and  contributory  negligence  rules.  No 
employers'  liability  law  will  ever  be  fair  and  just  until  it  takes  the  burden  from  the 
backs  of  the  widows,  the  cripples,  and  the  orphans,  and  places  it  upon  the  in- 
dustry, where  it  belongs. 

Answer  to  No.  2 :  Totally  inadequate,  because  much  of  the  legislation  now 
on  the  books  is  not  in  force  and  never  will  be  until  both  a  fine  and  a  workhouse 
sentence  are  added  after  the  first  offense.  Any  employer  who  deliberately  vio- 
lates the  laws  made  to  protect  human  life  is  the  kind  of  lawbreaker  who  should 
l)e  put  in  jail,  and  that  is  the  only  way  to  compel  respect  for  life-saving   laws. 

Answer  to  No.  3:  Yes,  as  to  the  jury  system,  but  the  court  system  is  not 
satisfactory,  in  that  the  present  laws  permits  judges  to  usurp  the  function  of 
the  jury,  in  taking  cases  from  their  consideration  and  entering  a  judgment  for 
the  defendant.  We  demand  that  the  degree  to  which  the  injured  may  have  been 
responsible  be  left  to  the  judgment  of  his  peers  and  not  to  the  determination 
of  a  judge,  who  in  many  instances  is  prejudiced,  technical  and  inclined  too 
mvch   to   precedent.     We    further   insist  that   personal  injury  cases  be  given   pre- 
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cedent  on  all  civil  court  dockets.  The  delay  incident  to  such  cases  works  an 
irreparable  injury  on  the  plaintiff. 

Answer  to  question  4 :  Yes,  we  are  thoroughly  in  favor  of  a  jury  system 
of  workingmen*s  compensation  that  will   result   in  placing  in  the  hands   of  the  / 

widow  and  the  cripple  one  hundred  cents  on  the  dollar,  and  not  one-half  or  less 
than  one- half,  as  in  the  case  now  under  the  lawsuit  system.  But  we  are  un- 
qualiricdly  opposed  to  any  plan  that  does  not  give  the  widow  or  cripple  the 
right  to  elect  whether  to  accept  a  compensation  pjjovidcd  by  a  Workingmen's 
Compensation  Act,  or  rely  upon  the  rights  extended  under  the  Employers'  Lia- 
bilit\'  Act  now  on  the  statute  books. 

First.  No  sane  person  intentionally  gets  injured  or  killed  and  in  999  cases 
out  of  1,000  the  injuries  or  death  can  be  directly  charged  to  commercial  and 
corporation  greed,  and  the  killing  pace  at  which  modern  day  industry  is  carried 
on. 

Second.  Because  ever>'  civilized  country  in  the  world  except  the  United 
States  has  a  Workingmen's  Compensation  Law,  by  which  the  cost  of  accidents 
in  industry  is  paid  in  full  to  the  injured  man,  and  is  not  frittered  away  by  ex- 
pensive litigation.  New  York  State  has  just  adopted  this  system.  A  recent 
journal  of  national  repute  says  that  while  New  York  is  now  in  advance  of  any 
other  state,  it  is  only  about  as  humane  as  Turkey. 

Answer  to  question  5 :  In  the  practical  operation  of  a  Workingmen's  Compensa- 
tion Law,  the  expense  is  never  borne  by  the  employe.  It  is  borne  by  the  industry. 
Therefore,  the  industry  should  bear  this  burden,  and  no  part  of  it  should  be 
placed   upon  the  employe  or  the  State. 

Answer  to  question  6.  Relief  associations  conducted  by  the  employes  are 
generally  satisfactory.  But  when  conducted  or  dominated  by  the  employers  they 
are  invariably  mere  schemes  for  securing  cheap  releases  from  widows  and  orphans 
and  thus  defrauding  them  out  of  their  legal  rights.  It  is  safe  to  say  that  the 
operation  of  relief  associations  by  employers  in  the  State  of  Ohio  in  the  last  ten 
y^ars  has  resulted  in  cheating  widows  and  cripples  out  of  hundreds  of  thousands 
of   dollars  that  they  were  legall\^  entitled  to. 


FRIENDSHIP  LODGE  NO.  375  B.  OF.  L.  F.  &  E. 

Dayton,  Ohio,  November  i4,   1910. 
Employers'  Liability  Commisson  of  Ohio. 

Gentlemen:  —  Herewith  you  will  find  answers  to  questions  sent  out  by  you: 

Question  1.  The  uncertainty  of  compensation  is  too  great  and  too  much 
depends  on  technicalities.  An  automatic  compensation  law  should  be  enacted. 
Not  less  than  $4,000  for  loss  of  life  or  total  disability. 

Question  2.  Present  laws  are  adequate  if  properly  enforced,  at  least  75 
I>er  cent,  of  them  are  not  enforced.  Place  the  enforcement  of  law  in  power  of 
district    attorney. 

Question  3.  The  court  and  jury  system  is  satisfactory  except  that  the  judge 
should  not  have  the  power  to  virtually  instruct  the  jury  as  to  the  kind  of  verdict 
to  render,  or  to  have  the  power  to  reduce  the  amount  of  damage  the  jury 
awards  the  plaintiff.  We  think  the  verdict  of  the  jury  should  be  made  final  or 
at  least  the  privilege  of  carrying  the  case  to  the  federal  and  supreme  court  be 
nuTlified. 

Question  4.  We  favor  a  compensation  law  under  which  an  employe  shall 
be  compensated  without  regard  to  negligence,  but  that  the  amount  shall  be  re- 
duced according  to  the  degree  of  negligence,  and  that  the  compensation   for  the 
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loss  of  both  feet,  legs,  both  eyes,  one  or  both  arms  be  the  same  as  for  a  life. 
We  think  that  the  compensation  for  a  married  man  or  a  man  with  persons  de- 
pending on  him  should  be  slightly  greater  in  all  cases  of  injury  or  loss  of  life 
than  a  man  with  no  dependents.  We  favor  this  board  of  award  that  this  com- 
pensation act  law  will  bring  into  being  to  decide  upon  the  degree  of  negligence 
-and  extent  of  injury,  and  the  amount  of  compensation  to  be  awarded  the  injured 
employe  to  be  elected  by  a  direct  vote  of  the  people  and  for  short  terms  (not 
to  exceed  two  years). 

Question  5.     Employer  only. 

Question  6.  They  operate  to  relieve  the  employer  of  the  responsibility  which 
lie  oiii^ht  to  assume. 

Question  7.  Some  of  our  local  unions  pay  sick  benefits  varying  from  $5. 
to  $7  per  week.  Our  brotherhood  maintains  an  insurance  department  which  pays 
from  $500  to  $8,000  for  loss  of  a  foot  or  hand,  or  disability  from  consumption, 
Bright's  disease,  paralysis,  loss  of  the  sight  of  an  eye  and  other  disabilities  and 
•diseases. 

Question  8.  Apply  to  A.  H.  Hawley,  our  general  secretary  and  treasurer, 
Peoria,  Illinois. 

Question  0.  Would  refer  you  to  our  general  secretary  and  treasurer,  Mr. 
A.  H.  Hawley,  Peoria,  Illinois. 

N.  B.  —  Retain  employer  liability  law  with  the  common  law  defenses,  con- 
tributory negligence,  assumed  risk  and  fellow  servant  clause  stricken  out. 


INTERNATIONAL  ASSOCIATION  OF  MACHINISTS. 

Employers'  Liability  Commission  of  Ohio.  • 

Dear  Sirs  :  —  In  answer  to  the  question  submitted  on  the  employers'  lia- 
Employers^  Liability  Commission  of  Ohio, 

Question  No.  1.  Answer.  Very  good  as  far  as  it  goes.  No  one  can  ques- 
tion the  absolute  fairness  of  the  employers*  liability  law  in  Ohio  as  it  applies  to 
railroad  employes,  because  it  seeks  to  place  the  burden  for  the  loss  of  human 
life  and  limb  upon  those  who  receive  profit  from  the  railroad  industry.  If  any 
changes  are  contemplated  in  the  Norris  bill  they  should  be  to  strengthen  and 
broaden  it,  so  that  employes  in  the  hazardous  trades  will  have  the  same  rights 
as  railroad  employes,  and  this  can  only  be  done  by  entirely  removing  the  burden 
of  the  fellow-servant,  assumed  risks,  and  contributory  negligence  rules.  No  em- 
ployers' liability  law  will  ever  be  fair  and  just  until  it  takes  the  burden  from 
the  backs  of  the  widows,  the  cripples  and  the  orphans  and  places  it  upon  the 
industry  where  it  belongs. 

Question  No.  2.  Answer.  Totally  inadequate,  because  much  of  the  legisla- 
tion now  on  the  books  is  not  in  force  and  never  will  be  until  both  a  fine  and  a 
workhouse  sentence  are  added  after  the  first  offense.  Any  employer  who  de- 
liberately violates  the  laws  made  to  protect  human  life  is  the  kind  of  lawbreaker 
who  should  be  put  in  jail,  and  that  is  the  only  way  to  compel  respect  for  life 
saving   laws. 

Question  No.  3.  Answer.  Yes,  as  to  the  jury  system,  but  the  court  system 
is  not  satisfactory  in  that  the  present  laws  permit  judges  to  usurp  the  function  of 
jury  in  taking  cases  from  their  consideration  and  entering  a  judgment  for  the 
defendant.  We  demand  that  the  degree  to  which  the  injured  may  have  been  re- 
sponsible be  left  to  the  judgment  of  his  peers  and  not  to  the  determination  of 
a  jiui^c,  who  in  many  instances  is  prejudiced,  technical  and  inclined  too  much 
to   precedent.     We    further   insist   that   personal   injury   cases   be  given  precedent 
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on  all  civil  court  dockets,  the  delay  incident  to  such  cases  work  an  irreparable 
injury  on  the  plaintiff. 

Question  No.  4.  Answer.  Yes,  we  are  thoroughly  in  favor  of  a  just  system 
of  workingmen's  compensation  that  will^  result  in  placing  in  the  hands  of  the 
widow  and  the  cripple  one  hundred  cents  on  the  dollar,  and  not  one-half  or  less 
than  one-half  as  is  the  case  now  under  the  law-suit  system.  But  we  are  un- 
qualifiedly opposed  to  any  plan  that  does  not  give  the  widow  or  cripple  the 
right  to  elect  whether  to  accept  a  compensation  provided  by  a  workingmen's  com- 
pensation act  or  rely  upon  the  right  extended  under  the  employers*  liability  act 
now  on  the  statute  books. 

First.  No  sane  person  intentionally  gets  injured  or  killed  and  in  999  cases 
out  of  1,000  the  injuries  or  death  can  be  directly  charged  to  commercial  and 
corporation  greed  and  the  killing  pace  at  which  modern  day  industry  is  carried  on. 

Second.  Because  every  civilized  country  in  the  world  except  the  United 
States  has  a  workingmen's  compensation  law  by  which  the  cost  of  accidents  in 
industry  is  paid  in  full  to  the  injured  man  and  is  not  frittered  away  by  expensive 
litigation.  New  York  state  has  just  adopted  this  system.  A  recent  journal  of 
national  repute  says  that  while  New  York  is  now  in  advance  of  any  other  State 
it  is  only  about  as  humane,  as  Turkey. 

Question  No.  5.  Answer.  In  the  practical  operation  of  a  workingmen's 
compensation  law  the  expense  is  never  borne  by  the  employe.  It  is  borne  by  the 
industry.  Therefore  the  industry  should  bear  this  burden  and  no  part  of  it 
should  be  placed  upon  the  employe  or  the  State. 

Question  No.  6.  Answer.—  Relief  associations  conducted  by  the  employes 
are  generally  satisfactory.  But  when  conducted  or  dominated  by  the  employers 
they  are  invariably  mere  schemes  for  securing  cheap  release  from  widows  and 
orphans  and  thus  defrauding  them  out  of  their  legal  rights.  It  is  safe  to  say 
that  the  operation  of  relief  associations  by  employers  in  the  State  of  Ohio  in  the 
last  ten  years  has  resulted  in  cheating  widows  and  cripples  out  of  hundreds  of 
thousands  of  dollars  that  they  were  legally  entitled  to. 

Question  No.  7.  Answer.  We  at  all  times  look  to  the  welfare  of  our 
members. 


CENTRAL  LABOR   UNION. 

Tiffin,  O.,  October  24,  1010. 
Employers'  Liahility  Commission  of  Ohio. 

Dear  Sins:  In  answer  to  your  request,  we  submit  the  following  answers 
to  the  questions  asked  by  your  Commission : 

Answer  to  Question  1 :  Good  as  far  as  it  goes,  but  it  should  be  so  amended 
as  to  include  all  employes  in  hazardous  trades.  No  employers'  liability  law  will 
ever  be  fair  and  just  until  it  takes  the  burden  from  the  backs  of  the  widows, 
cripples  and  orphans,  and  places  it  on  the  industry  where  it  belongs. 

Answer  to  Question  2:  Totally  inadequate,  because  much  of  the  legisla- 
tion now  on  the  books  is  not  in  force  and  never  will  be  until  both  a  fine  and 
workhouse  sentence  are  added  after  the  first  offense.  Any  employer  who  de- 
liberately violates  the  laws  made  to  protect  human  life  is  the  kind  of  law- 
breaker who  should  be  put  in  jail,  and  that  it  the  only  way  to  compel  respect 
for  life-saving  laws. 

Answer  to  Question  3:  Yes,  as  to  the  jury  system,  but  the  court  system 
is  not  satisfactory,  in  that  the  present  law  permits  a  judge  to  usurp  the  func- 
tion of  the  jury  in  taking  cases  from  their  consideration  and  entering  a  judgment 
for  the  defendant.     We  demand  that  the  degree  to  which  the  injured  may  have 
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been  responsible  be  left  to  the  judgment  of  his  peers  and  not  to  the  deter- 
mination of  a  judge  who  in  many  instances  is  prejudiced,  technical  and  inclined 
too  much  to  precedent.  We  further  insist  that  personal  injury  cases  be  given 
precedent  on  all  pivil  court  dockets.  The  delay  incident  to  such  cases  works  an 
irreparable  injury   on  the  plaintiff. 

Answer  to  Question  4 :  Yes ;  we  are  thoroughly  in  favor  of  a  workingmen's 
compensation  law  or  scheme  that  will  result  in  placing  in  the  hands  of  the  widow 
and  cripple  one  hundred  cents  on  the  dollar  and  not  one-half  or  less  than  one- 
half,  as  is  the  case  now,  under  the  lawsuit  system.  But  we  are  unqualifiedly 
opposed  to  any  plan  that  does  not  give  to  the  widow  or  cripple  to  elect  whether 
to  accept  a  compensation  provided  by  a  Workmen's  Compensation  Act  or  rely 
upon  the  rights  extended  under  the  Employers'  Liability  Act  now  on  the  statute 
books. 

I^irst :  No  sane  person  ever  gets  intentionally  killed  or  injured  and  in  99^ 
cases  out  of  1,000  the  injuries  or  death  can  be  directly  charged  to  commercial 
or  corporation  greed,  and  the  killing  pace  at  which  modern  industry  is  carried 
on. 

Second :  iJecause  every  civilized  country  in  the  world  except  the  United 
States,  has  a  Workingmen's  Compensation  Law,  by  which  the  cost  of  accidents 
in  industry  is  paid  in  full  to  the  injured  man,  and  is  not  frittered  away  by  ex- 
pensive litigation.  New  York  State  has  just  adopted  this  system.  A  recent 
journal  of  national  repute  says  that  while  New  York  is  now  in  advance  of  any 
other  state,  it  is  only  about  as  humane  as  Turkey. 

Answer  to  Question  5:  In  the  practical  operation  of  a  Workingmen's  Com- 
pensation Law,  the  expense  is  never  borne  by  the  employe.  It  is  borne  by  the 
industry  and  no  part  of  it  should  be  placed  upon  the  employe  or  rfie  State. 

Answer  to  Question  6:  Relief  associations  conducted  by  th/fi  employes  arc 
generally  satisfactory.  But  when  conducted  by  the  employers  th^  are  invariably 
mere  schemes  for  securing  cheap  releases  from  widows  and  orphans  and  thus 
cheating  them  out  of  their  legal  rights.  It  is  safe  to  say  that  the  operation  of 
relief  associations  by  employers  in  this  State  in  the  last  ten  years  has  resulted 
in  cheating  widows  and  cripples  out  of  hundreds  of  thousands  of  dollars  that 
they  were  legally   entitled  to. 

Answer  to  Question  7 :     Voluntary  collections. 

Answer  to  Question  8 :     None. 

Answer  to  Question  9:     We  have  no   statistics  of  this  nature. 
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APPENDIX   XLV. 


LBTTeRS  FROn  CLERKS  OF  COURTS, 

P.  W.  DURR, 

Clerk  of  the  Courts,  Hamilton  County. 

^  Cincinnati,  O.,  October  24,  1910. 

Employers'  Liiihiliiy  Commission  of  Ohio, 

Dear  Sjlis: — Your  letter  of  October  11,  received  and  in  reply  wish  to  report 
the  following: 

Cost,©f  maintaining  juries  for  year  ending  June  30,  1910..  ..$58,174  45 

Sixteen  judges'  salary  for  one  year 96,000  00 

Ways  and  means  of  trying  personal  injury  cases  are  by  the  judges  and  jury. 
\  Yours  respectfully, 

P.  W.  DuRRj  Clerk  of  Courts. 
By  Wm.  Nagel,  Deputy. 


Wm. 


/ 


OFFICE  OF  CLERK  OF  COURTS. 
.Common  Pleas  and  Circuit  Courts,  Crawford  County. 

BucYRUS,  O.,  November  1,  1910. 

Employers^  liability  Commission  of  Ohio, 

Gentlxkien  : — Find  inclosed  as  per  your  request  cost  of  personal  injury 
cases  fronk  October  1,  1909  to  October  1,  1910.  You  can  figure  the  further 
costs  frdm  this  statement. 

Dahler  vs.  The  Board  of  County  Commissioners  of  Crawford  County  Ohio. 
Trial  was  on  three  days.  Cost  of  witnesses,  $64.80;  stenographer,  $24;  jury, 
$76.     Total,  $163.80. 

Youngblood  vs.  Scott.  Trial  was  on  two  days.  Cost  of  witnesses,  $68.70; 
stenographer,  $16;  Jury,  $50.    Total,  $124.70. 

fiininger  vs.  Lewis.  Trial  was  on  six  days.  Cost  of  witnesses,  $96.60;  sten- 
ograpMr,  $48;  Jury,  $150.     Total,  $285.10. 

Hopi«£,^is  will  be  satisfactory,  and  giving  you  all  the  information  de- 
sired, I  rema^^    * 

>        ^  Respectfully  yours, 

J.  E.  Myers,  Clerk  of  Courts. 


CLERK'S  OFFICE,  COURT  OF  COMMON  PLEAS. 

Chardon,  O.,  October  21,  1910. 
Employer^  Liability  Commission  of  Ohio, 

Gentlemen: — As  per  your  request,  I  am  sending  you  a  statement  of  costs 
in  the  only  case  we  have  had  in  three  years,  at  least,  where  an  employer  was 
sued  for  personal  injury.  There  have  been  other  actions  for  personal  injuries, 
but  not  against  an  employer,  and  ]^d^  not  understand  that  you  would  require 
these.  \ 

26 


■^ 


\ 


404  REPORT  OF  THE 

and  employe  and  in  my  judgment  tb«re  is  00  class  of  cases  known  to  the  law 
that  get  farther  away  from  real  equity  ancf  justice  than  cases  of  this  character. 
Such  a  statute  as  the  one  referred  to  as  No.  1,  it  seems  to  me,  would  be  very 
complicated  and  With  No.  2  added,  in  my  judgment  would  be  unconstitutional. 
I  believe  that  a  statute  along  the  lines  of  suggestion  No.  3,  could  be  worked 
out  and  satisfactory  results  obtained  both  to  employer'vand  employe,  and  drawn 
in  such  manner  as  would  be  coni^titutional.  I  have  had  no  time  to  fortify  these 
opinions  by  a  citation  of  authority  but  reason  simply  from  what  I  regard  as 
well  known  general  principles.  \ 

I  sincerely  trust  the  Commission  may  reach  results,  as- the  present  situation 
is  extremely  unsatisfactory.  .   . 

Very  respectfully  yours,  \ 

Chas.  C.  Bow,  I^obate  Judge. 

P.  S. — In  my  twenty-five  years  practice  before  coming  into  W) is  office  I  tried 
both  sides  of  a  large  number  of  personal  injury  cases  and  on\ retiring  to  the 
practice  again,  will  be  interested  in  the  result  of  your  work. — C.  C.  B. 

OFFICE  OF  PROBATE  JUDGE,  STARK  COUNT)^. 

Canton,  O.,  OctobeAlS,  1910. 
Employers^  Liability  Commission  of  Ohio.  V 

Dear  Sirs  : — Answering  your  favor  of  October  11th,  desire  to  say  that  the 
Probate  Judge  of  this  county  has  no  jurisdiction  in  the  trial  of  D^sonal  injury 
cases,  consequently,  there  is  no  money  spent  in  this  court  in  miptaining  juries, 
etc.  There  is,  however,  a  class  of  cases  that  come  before  this  cArt  where  death 
occurs  from  injury  and  an  administrator  is  appointed  and  sefllement  had  with 
such  administrator,  which  fund  is  distributed  and  apportioned Iby  the  court  ac- 
cording to  the  law  of  descent  and  distribution  modified  by  thAcquitics  of  each 
particular  case.  Such  cases  will  probably  average  about  twenty  tokwenty-five  each 
year,  and  the  court  costs  connected  with  that  class  of  cases  amotnito  about  $10 
per  case.  There  is  another  class  of  cases  where  the  injurjr  occurs  to  a  minor 
and  a  guardian  is  appointed  and  settlement  had.  Such  cases  will  not  exceed  a 
half  dozen  per  year  and  the  costs  are  about  the  same. 

This  information  may  or  may  not  be  of  any  value  to  you,  but  it  is  the 
only  connection  this  court  has  with  personal  injury  cases  and  I  think  answers 
your  favor  of  October  11th. 

Very  respectfully  yours,  t^ 

Chas.  C.  Bow,  Probatf  Judge. 
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Record  of  Public  Hearings 


/Accompanying  the  Report  to  the 
Legislature  of   the  State  of   Ohio 


bv  the 


Comlhission  Appointed 
Under  Senate  Bill  No.  250 

of  the  Laws  of  1910 

> 

An  Act  to  provide  for  the  appointment  of 
a  commissfcn  to  inquire  into  the  question 
p{  Emplojjer's  Liability  and  other  matters. 


Consisting  of   Parts    I,     II,     IIL 


PART  11. 

January  1911. 
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Columbus,  Ohio 

F.  J.  Heer,  State  Printer 
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MEMBERS  OF  EMPLOYERS'  LIABILITY  COMMIS- 
SION OF  OHIO. 


) 


HON.  JAS.  HARRINGTON  BOYD,  Chairman, 

529  Nicholas  Building,  Toledo,  Ohio. 

HON.  GEORGE  W.  PERKS,  Vice  Chairman, 
vSpringfield,  Ohio. 

HON.  WILLIAM  J.  ROHR,  Secretary, 

Cincinnati,  Ohio. 

HON.  WILLIAM  J.  WINANS, 
-^  Galion,  Ohio. 


HON.  JOHN  P.  SMITH, 
2126  West  Twenty-Sixth  Street,  Cleveland,  Ohio. 
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PROCEEDINGS. 


DAYTON,  Ohio. 

October  6,   1910,  10  a.   m. 

First  public  session  of  the  Commission  on  Employers'  Liability  and  other 
matters. 

Present  —  Jas.    Harrington    Boyd^    Chairman; 
G.   W.    Perks,    Vice-chairman; 
J.  W.  Smith,  W.  J.  Winans, 
W.  J.  RoHR,  Secretary. 

The  presence  of  the  following  appearances  were  noted:  John  Kirby,  Jr.,. 
Dayton,  Ohio;  A.  C.  Marshall,  Dayton,  Ohio. 

The   Chairman   reaH|the    following   paper: 

The  Employers'  Liability  Commission  of  Ohio  was  appointed  by  the  Gov- 
ernor on  or  about  Jnly  1,  1910,  "to  inquire  into  the  question  of  employers' 
liability   and   other   matters."        (See   Senate    Bill    No.    250.) 

The  Commission  organized  August  5,  1910.  The  individual  members  of 
the  Commission,  from  August  5,  until  September  2-3,  spent  their  time  in  investi- 
gating the  history  and  operations  of  the  acts  for  the  compensation  of  employes- 
injured  in  industrial  accidents,  which  have  been  in  operation  in  European  coun- 
tries from  3  to  27  years*We  have  investigated  also  the  results  of  the  investi- 
gations  of  the  Employers'  Liability  Commissions  of  other  states,  to-wit :  New 
York,  Massachusetts,  Wisconsin,  Minnesota,  and  Illinois.  We  have  also  inves- 
tigated the  results  of  the  Pittsburg  Survey,  made  through  the  Russell  Sage 
Foundation  Fund,  of  all  the  industrial  accidents  of  Allegheny  County,  Pa.,  from- 
June  30,  1907,  to  July  1,  1908.  We  have  also  reviewed  the  history  of  industrial 
insurance  by  professional  scholars  and  economists.  These  investigations  were 
reported  by  individual  members  of  the  Commission  at  our  meeting  in  Columbus, 
on  September  3,  1910,  and  plans  were  then  made  for  putting  into  operation  a 
scheme  for  our  investigations  at  our  next  meeting  at  Columbus  on  September 
22-23,  1910.  This  plan  for  securing  information  and  the  holding  of  public 
meetings  is   now   being  carried   out. 

These  investigations  show,  for  example,  that  the  Liability  Insurance  Com- 
panies doing  business  in  New  York  State  collected  in  premiums  during  1906- 
7-8,   $23,523,585;   and  they  paid  out   in   settlements   of  suits,   $8,559,795. 

From  these  figures  it  follows  that  on  an  average  only  36.34  per  cent  of 
what  employers  pay  in  premiums  for  liability  insurance  is  paid  in  the  settle- 
ment of  claims  ai^  suits.  In  other  words,  for  every  $100  which  the  employers 
pay  out  for  proWtion  against  liability  to  their  injured  workmen,  less  than 
$37  is  paid  to  those  workmen.  Sixty-three  dollars  goes  to  pay  the  salaries  of 
attorneys  and  claim  agents,  to  the  costs  of  soliciting  business,  to  court  costs, 
to  the  costs  of  administration,  and  profits. 

It  is  further  shown  that  the  injured  workmen  must  on  the  average  pay  out 
of  this  36.34  per  cent  which  he  gets,  26.3  per  cent  to  his  attorneys.  And  this 
too,  where  recoveries  are  quite  large. 

(1) 
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The  best  evidence  shows  that  only  at  most,  less  than  25  per  cent  of  what 
the  employers  pay  out  on  account  of  the  liability  of  claims  of  workmen  injured 
in  industrial  accidents,  ever*  reaches  the  hands  of  the  injured  workmen. 

During  the  year  1887,  under  the  operation  of  the  German  Insurance  Law 
there  were  106,001  accidents  amongst  3,861,560  workmen.  15,970  of  these  in- 
jured persons  were  incapacitated  for  work  more  than  13  weeks;  16.78  per  cent 
of  these  15,970  or  3,156,  were  due  to  the  fault  of  the  employer;  25.54  per  cent 
of  these  15,960  or  4,094  injuries  were  due  to  the  fault  of  the  injured;  54.60 
per  cent  of  these  15,960,  or  8,720  injuries  were  due  to  the  iiflierent  dangers  of 
the   industries. 

The  Austria  tables,  on  the  average,  attribute  70  per  cent  of  industrial  acci- 
dents as  due  to  nobody's  negligence  but  to  trade  risks.  The  tables  of  Wiscon- 
sin and  Minnesota  Labor  Department  ascribed  40  to  50  per  cent  of  all  indus- 
trial accidents  (on  the  average)  as  due  to  nobody's  negligence,  but  to  the  trade 
risks. 

That  during  the  years  1906-7-8  there  were  reported  414,681  accidents  to 
the  nine  principal  companies  issuing  employers?  liability  policies,  and  payments 
were  made  in  52,427,  or  one  payment  was  made  for  every  eight  accidents. 

We  are  therefore  led  to  these  general  conclusions: 

1st.  That  only  a  small  per  cent  of  workmen  injured  by  accidents  of  em- 
ployment receive  substantial  compensation,  and  ther^^M'e,  as  a  rule,  they  and 
those  dependent  upon  them,  are  forced  to  a  lower  s^ndard  of  living  and  are 
often  compelled  to  depend   for  support  upon  public  ana  private  charity. 

2nd.  That  the  present  system  is  wasteful,  being  costly  both  to  the  State 
and  the  employers,  the  compensation  to  the  victims  of  accidents  being  inade- 
quately   small. 

3rd.  That  the  present  system  is  slow  in  operation,  and  necessarily  causes 
great  delay  in  the  litigation  and  settlement  of  cases.    , 

4th.  That  the  operation  of  the  present  laws  f%(ers  antagonism  and  strife 
between   employes  and  employers. 

Mr.  Chairman:  We  have  with  us  Mr.  John  Kirby,  Jr.,  President  of  the 
National  Association  of  Manufacturers,  and  we  would  be  pleased  to  hear  from 
Mr.   Kirby. 

Mr.  John  Kirby,  Jr.,  read  the  following  paper: 

To  the  Honorable  Members  of  the  Ohio  State  Employers'  Liability  Commission: 

Gentlemen :  —  I  have  considered,  as  carefully  as  time  at  my  disposal  will 
permit,  the  series  of  questions  which  you  have  sent  out  to  employers  with  re- 
quest for  answers  thereto  and  I  beg  to  submit  the  following  hastily  prepared 
replies  and  views  in  the  premises.     Your  first  question  is: 

"What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  State  with  re- 
gard to  liability  of  employers  for  accidents  to  their  employes?  What,  if  any, 
are  your  suggestions  as  to  the  amendment  of  the  law? 

The  present  law  provides  that  the  fact  that  an  emp^vc  continued  in  his 
employment  with  knowledge  of  defective  and  unsafe  cond^fens,  without  report- 
ing the  same  to  the  employer,  shall  not  constitute  a  defense  unless  it  was 
expressly  made  his  duty  by  the  terms  of  his  employment  to  make  such   report 

To  me  it  does  not  seem  to  require  argument  to  show  that  this  provision 
of  the  law  is  unjust  to  the  employer,  or  that  whether  or  not  the  terms  of 
employment  expressly  provided  that  the  employe  should  report  defective  and 
unsafe  conditions;  his  own  life  or  injury  being  at  stake  U  he  continues  to  work 
when  he  knows  unsafe  or  defective   conditions  exist,  which   can   be   remedied  by 
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the  employer,  and  fails  or  neglects  to  report  them,  such  employe  and  not  his 
employer  assume  the  responsibility'  of  his  own  indifference  and  negligence  as 
to  the  safety  of  his  own  life  or  limb,  he  being  the  one  person  who  cannot  fail 
to  know  of  such  defective  or  unsafe  conditions  while  the  employer  having 
perhaps  many  thousands  of  employes  cannot  possibly  be  familiar  with  all  the 
conditions  surrounding  their  employment.  The  apparent  intent  of  the  law  to 
provide  the  employer  with  some  protection  by  specifically  'contracting  with 
each  employe  that  he  shall  report  defective  or  unsafe  conditions  is,  in  most  cases, 
but  little  if  any  protection  to  the  employer  for  the  reason  that  where  large 
numbers  of  men  are  employed,  the  constant  changes  in  employes  makes  such  a  sys- 
tem of  contract  with  each  one  so  cumbersome  as  to  be  impracticable  and  to 
fail  of  its  own  weight,  and  thus  the  employer  becomes  responsible  for  accidents 
to  an  employe  which  the  employe  himself  could  and  should  have  prevented,  or 
shifted  the  responsibility  onto  his  employer,  by  a  simple  act  of  duty,  performed 
under  the  law  of  self  preservation,  to-wit:  Reporting  the  danger  to  his  em- 
ployer. In  this  respect  I  think  the  law  should  be  amended  so  as  to  relieve  the 
employer  of  responsibility  for  negligence  or  failure  on  the  part  of  an  employe 
to  report  conditions  known  by  him  to  be  defective  or  unsafe  and  without  ref- 
erence to  any  specific  terms  of  employment  with  respect  thereto.. 
As   to   your   second   question,   to-wit: 

"What  is  your  opinion  of  the  operation  and  adequacy  of  the  labor  law 
of  this  state  in  relation  to  the  pr.evention  of  accidents  and  what,  if  any,  are 
your   suggestions    for   its   amendment   in   that   regard?'' 

I  am  not  entirely  familiar  with  the  provisions  of  the  law  as  it  related  to 
the  subject  matter  of  this  question,  but  from  my  observations  of  its  operation, 
I   am  impressed  with  the  belief  that  it  can   be   improved. 

I  am  further  impressed  with  the  belief  that  the  percentage  of  accidents  in 
this  country  can  and  will  be  greatly  reduced  as  a  result  of  tJie  present  agita- 
tion of  the  subject  of  prevention  of  accidents  and  the  deep  interest  which  has 
been   awakened   in   that   direction. 

The  National  Association  of  Manufacturers  has  sent  a  Commission  con- 
sisting of  Mr.  Ferd.  C.  Schwedtman,  Chairman  of  its  Industrial  Indemnity 
Insurance  Committee,  and  Mr.  James  A.  Emery,  General  Counsel  for  the  Na- 
tional Council  for  Industrial  Defense,  to  Iiuropean  countries  for  the  purpose 
of  exhaustive  investigation  of  this  subject,  also  the  ([ucstidu  of  employers*  lia- 
bility, indemnity  insurance,  workmen's  compensation  and  kindred  subjects.  These 
gentlemen  will  spend  four  months  abroad  and  their  researches  will  include  Ger- 
many, France,  England,  Switzerland,  l^clgium,  Holland,  Italy  and  Austria.  Their 
investigations  will  cover  every  available  avenue  for  obtaining  data  with  respect 
to  the  experiences  of  the  countries  named  upon  these  important  subjects.  Their 
report  will  be  published  in  book  form  and  will  be  cf^ndcnsed  into  a  concise  and 
comprehensive  analysis  of  the  whole  general  questicMi,  and  it  is  expected  that 
it  will  be  ready  for  distribution  soon  after  January  1st.  next. 

It  may,  I  think,  be  truthfully  said  that  two  better  (jualilied  men  could  not 
have  been  selected  for  this  important  work;  they  are  both  equally  interested  in 
the  subjects  assign%i  to  them  and  by  reason  of  their  training  and  experiences 
in  the  practical  and  legal  phases  of  the  industrial  question,  are  especially  fitted 
to  the  task  incident  to  such  investigation,  as  well  as  to  make  recommendations 
for  adoption  in  this  country.  Mr.  Schwedtman  is  a  German  by  birth,  an  expe- 
rienced electrical  engineer,  having  also  had  a  lar^e  experience  as  a  manufac- 
turer, and  with  problems  affecting  the  relations  of  employer  and  employe,  while 
Mr.  Emery  is  widely  known  for  his  knowledge  of  our  laws  relating  to  indus- 
trial questions,  and  for  his  ability  to  interpret  them  as  well  as  to  pass  upon  the 
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adaptability  and  applicability  of  foreign  laws  to  our  conditions.  A  very  thorough 
study  of  these  questions  was  made  in  this  country  before  the  European  inves- 
tigations were  begun;  therefore,  with  the  vast  amount  of  information  obtained, 
the  analysis  of  which  will  be  available  for  the  use  of  legislators  in  the  framing 
of  laws  in  this  country,  my  recommendation  to  you  gentlemen,  is  that  you 
avail  yourselves  of  the  report  of  this  committee  before  making  your  recom- 
mendations  for  legislation   in   the  premises. 

Your  third   question    is: 

**ls  the  court  and  jury  system  for  fixing  responsibility  for  industrial  acci- 
dents now  existing  in  the  State  satisfactory  in  its  operation?  If  you  answer 
no ,    state   why." 

It  must  be  admitted  that  juries  before  which  accident  cases  are  tried  are 
not  always  impartial,  and  that  they  are  frequently  biased  and  influenced  by 
sentiment  favorable  to  the  plaintiff  rather  than  strict  justice,  hence  the  tendency 
to  award  damages  contrary  to  the  law  and  the  evidence,  that  resort  to  appeal 
usually  rights  the  wrongful  verdict  of  juries.  While  the  jury  system  is  in 
many  instances,  admittedly  defective  in  the  administration  of  absolute  justice; 
yet  I  would  not  say  that  on  the  whole  it  is  not  satisfactory  when  considered 
in   connection   with    the   right   of   appeal. 

In   answer   to   your    fourth   question,   which   is: 

"Are  you  in  favor  of  a  system  under  which  all  accidents  to  employes  shall 
be  compensated  for  without  regard  to  negligence,  but  under  which  the  com- 
pensation  shall    be   limited   in   amount?     Please   state   reasons    for   your  answer." 

Yes,  I  am  in  favor  of  such  a  system,  provided  the  burden  is  distributed 
so  as  to  fall  upon  the  general  public  and  not  upon  a  certain  class  of  individuals 
who  happen  to  be  employers  of  labor,  and  provided  also  that  proper  safe 
guards  could  be  established  to  protect  the  system  against  the  abuses  that  have 
developed  in  the  English  system,  which  has  already  been  demonstrated  to  be 
the  subject  of  gross  imposition  in  the  matter  of  continued  payment  for  injuries 
long  after  the  injured  have  entirely  recovered,  in  cases  where  compensation  is 
paid  for  injury  where  no  injury  exists  and  in  cases  where  injury  is  purposely 
inflicted. 

I  have  a  clipping  which  I  received  yesterday,  taken  from  the  Springfield 
Republican,  dated  September  29,  in  which  the  gentleman  appearing  before  the 
Commission  said: 

"Geo.  E.  Hyde,  speaking  of  the  English  Compensation  Act,  said  that  there 
seemed  to  be  no  end  to  the  claims  that  workingmen  might  make.  He  gave  a 
case  where  a  vote  of  three  to  one  was  given  by  the  House  of  Lords  in  favor 
of  paying  a  claim  of  a  workman  who  evidently  died  of  heart  disease.  Mr. 
Hyde  asked  that  a  provision  be  made  in  any  bill  reported  whereby  no  recovery 
of  damages  could  be  made  where  the  injury  was  not  due  to  the  employment." 

Such  a  system  is  clearly  susceptible  to  these  and  similar  abuses  which, 
unless  they  can  be  properly  guarded  against,  would  make  the  system  one  of 
graft  rather  than  of  equity.  Such  a  plan  would,  however,  with  the  burden 
placed  upon  the  employer,  in  cases  innumerable,  inflict  unjust  hardship  upon 
employers  of  limited  means  and  struggling  to  make  ends  meet;  in  fact  there 
would  be  many  cases  where  a  single  accident  to  a  single  person  would  not  only 
put  the  employer  out  of  business  but  leave  him  with  a  judgment  hanging  over 
his  head,  because  for  which  the  judgment  credit  was  alone  responsible.  Never- 
theless, I  am  in  favor  of  a  system,  if  the  same  can  be  evolved,  that  will  give 
fair   and    reasonable    compensation    for    injuries    to    employes,    received    while   at 
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their  legitimate  work,  provided,  as  I  have  stated,  the  burden  will  fall  on  the 
public  and  not  on  the  individual  employer.  Further  answer  to  this  question 
is  pertinent  to  your  question  five,  which  reads  as   follows : 

"If  you  are  in  favor  of  such  a  plan  are  you  of  opinion  that  the  expense 
should  be  borne  by  the  employer  or  shared  between  employer  and  employe? 
And  State?" 

Presuming  the  plan  referred  to  in  this  and  the  next  preceding  question  as 
being  considered  from  the  standpoint  of  compulsory  legislation  the  question  at 
once  arises,  would  such  legislation  under  our  form  of  government  be  constitu- 
tional? This  question  is  not  one  for  me  to  pass  upon,  but  I  will  say  that  I 
favor  a  plan  of  indemnity  for  accidents  to  workmen  that  will  insure  to  the 
injured  person  a  fair  and  reasonable  compensation,  without  the  necessity  of 
long  drawn  out  and  expensive  litigation  which  the  laborer  cannot  afford  and 
which  in  the  end  he  g6ts  only  what  is  left  after  the  lawyers'  fees  have  been 
deducted.  The  indemnity  to  be  payable  from  an  insurance  fund  controlled  by 
the  state,  and  properly  safeguarded,  to  which  fund,  (1)  the  employer  pays  a 
given  amount,  based  upon  his  payroll,  or  upon  such  other  basis  as  will  enable  him 
to  add  a  definite  sum  to  his  fixed  or  overhead  charges  from  which  the  same 
will  find  its  way  to  the  cost  of  his  product  and  thence  to  the  consumer  through 
the  price  at  which  the  product  is  sold;  (2)  the  employe  to  pay  into  the  fund 
a  fair  proportion  of  his  earnings,  and  (3)  the  State  to  bear  the  cost  of  ad- 
ministration. The  plan  should,  however,  be  uniform  throughout  the  states, 
otherwise  a  competitor  in  business  in  one  State,  where  the  plan  was  in  force, 
would  be  at  a  disadvantage  as  against  a  competitor  in  a  State  where  there  is 
no  such  plan  in  force.  I  may  say  here  that  some  such  plan  as  this  is  receiving 
the  special  consideration  of  Messrs.  Schwedtman  and  Emery,  whom  I  expect 
will  have  something  practical  to  suggest  and  recommend  when  they  have  com- 
pleted their  report. 

As  to  your  sixth  question: 

"What  is  your  experience  as  to  the  value  of  relief  associations  of  employes?" 

I  cannot  speak  too  highly  as  to  the  value  of  relief  associations  among 
workingmen.  I  believe  that  such  associations  are  of  great  value  and  that  they 
should  be  encouraged,  irrespective  of  legislation  bearing  upon  tJie  question  of 
employers'    liability   or    subjects   kindred    thereto. 

J.    KiRBV,  Jr., 
General    Manager    The    Dayton    Mfg.    Co. 

Mr.  Rohr:  In  regard  to  question  six:  What  is  your  experience  as  to  the 
value  of  relief  associations  of  employes?  May  I  ask,  as  administered  by  the 
employers,  where  it  is  necessary  to  gain  employment  to  belong  to  these  relief 
associations  —  it  is  part  of  the  contract  under  which  the  employe  gains  employ- 
ment, he  must  contribute  —  enforced  as  part  of  his  job;  do  you  think  that 
those  relief  associations,  even  as  enforced  by  some  of  the  public  service  corpo- 
rations, that  it  militates  in  favor  of  the  employe,  to  this  extent,  that  the  em- 
ploye contributes  to  this  voluntary  relief  as  sped  tied  by  the  employer,  but  upon 
a  very  trivial  offense,  or  otherwise,  he  is  discharged.  He  has  contributed  to 
this   fund   before   he   becomes    a    beneficiary   member. 

Mr,  Kirby  :  In  the  absence  of  a  specific  contract  upon  which  to  base  an 
opinion  I  would  hardly  feel  like  expressing  an  opinion.  I  would  .say,  hi)wever, 
that  as  a  form  of  insurance  —  I  am  strongly  in  favor  of  accident  and  life  in- 
surance, and  any   form   of   insurance   which    promises   relief   in   case  of   death   or 
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injury,   provided    of    course,    the    conditions    of    insurance    are    proper,    I    would 
strongly  advocate. 

Mr.  Rohr:  May  I  read  question  4:  Are  you  in  favor  of  a  system  which 
all  accidents  to  employes  shall  be  compensated  for  without  regard  to  negli- 
gence, but  under  which  the  compensation  paid  shall  be  limited  in  amount? 
Please  state  reasons  for  your  answer.  I  would  like  to  ask  a  question  of  the 
gentleman,  if  a  single  man  is  killed  or  injured,  would  you  differentiate  between 
a  single  man  and  a  married  man?  The  obvious  purpose  of  this  question  is,  if 
you  put  the  minimum  on  a  single  man,  it  would  really  be  an  incentive  for  the 
employer  to  discard  married  men  in  employments  which  might  be  dangerous, 
because  if  he  were  killed  it  would  be  cheaper  to  pay  the  direct  compensation 
to  a  single  man  rather  than  to  a  married  man.  It  would  militate  in  favor  of 
the  men  without  a  family  if  you  put  a  premium  on  single  men. 

Mr.  Kirbv  :  That  is  a  matter  to  which  I  have  not  given  much  thought, 
but  I  think  that  is  a  detail  that  could  be  worked  out  on  the  basts  of  a  single 
man  —  many  single  men  have  more  dependent  on  them  than  many  married  men. 
Those  things   ought  to  be  taken   into  consideration. 

Mr,  Perks:  I  was  just  thinking  on  that  very  question.  If  there  were  such 
a  law  as  that,  would  it  not  be  the  case  that  the  man  who  would  be  most  liable 
to  cause  the  company  the  least  expense,  would  be  the  one  that  would  be  given 
the  preference  in  employment?  Suppose  there  are  a  hundred  men  upon  whom 
no  one  is  dependent.  That  is  rather  a  hard  case  —  perhaps  an  impossible  one 
to  say  no  one,  but  I  am  speaking  figuratively  —  would  they  be  given  preference 
over  men  with  large   families?     What  we  aim  at  is  a  plan  equitable  and    fair. 

Mr.  Kirby  :  There  perhaps  would  be  some  cases  of  that  kind,  and  if  the 
supply  of  labor  were  great  enough  it  might  work  in  that  way,  but  you,  Mr. 
Perks,  as  an  employer  or  manager  of  men,  know  that  you  couldn't  carry  that 
to  any  great  extent. 

Mr.  Perks  :  No,  and  our  company  wouldn't  do  it,  and  possibly  no  com- 
pany would,  but  it  is  possible  that  they  might,  and  that  being  the  case  would 
it   not   be   better  to  not   discriminate   between   married   and   unmarried   men? 

Mr.  Kirby  :  As  a  matter  of  principle  I  would  say  that  there  should  be  no 
discrimination,  but  if  you  arc  going  to  ignore  principle,  it  might  be  well  to 
ferret   into  the   details   and   work   it   out    further. 

Mr.  Winans:  I  would  like  to  ask  Mr.  Kirby  just  two  questions.  Vou 
refer   to   a    fund  —  do   you    mean    a    State    fund? 

Mr.    Kirby:     Yes,    sir. 

Mr.  Winans  :  What  per  cent  of  the  employers  of  Ohio  would  be  willing 
to   contribute   to  that    fund?     I   am  just   asking  your  opinion. 

Mr.  Kirby  :  In  my  statement  I  was  assuming  that  the  act  would  be  com- 
pulsory. 

A   Member:     Would  that  be   constitutional? 

Mr.  Kirby  :     That  would  be  a  question. 

Mr.  Winans  :  Leaving  it  voluntary,  what  per  cent  of  the  employers  of 
Ohio   would   contribute   to   that    fund? 

Mr.  Kirby:  That  would  depend  entirely  on  circumstances.  That  is  a  ques- 
tion  which   I   really   could  not  answer  —  could  not  approximate. 

Mr.  Winans:  The  other  question  is  this:  In  your  opinion  what  would 
be  a  fair  premium  for  the  employer  in  Ohio,  based  upon  the  hazards  con- 
nected  with  the  work,  to  pay  to   this    fund? 

Mr.  Kirby  :  I  have  not  given  that  matter  thought  enough  to  answer  in- 
telligently. 

Mr.  W^inans:  Do  you  think  that  they  would  be  willing  to  pay  in  the 
same  amount  they  are  now  contributing  to   liability   insurance? 
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Mr.  Kirby:  Yes,  I  think  they  would,  although  there  are  many  concerns 
that   do    not   carry   employers'    liability.      They   carry    their    own. 

Mr.  Winans:  Suppose  we  would  take  that  as  a  basis  of  the  premiums 
to  be  paid  into  the  State  Treasury  to  create  i  fund,  what  per  cent  of  them 
then,  on  that  basis,  would  be  willing  to  contribute  in   Ohio? 

Mr.  Kirby:  I  think  that  would  depend  entirely  upon  the  question  of 
premiums. 

Mr.  Winans:  I  say  on  the  basis  you  are  now  contributing  to  the  liability 
companies;  suppose  we  establish  that,  basis,  what  per  cent  of  the  employers 
would   be   willing   to   contribute   to   the   State   fund? 

Mr.  Kirby:  I  see  no  reason  why  the  same  per  cent  of  employers  who. 
are  now  carrying  employers'  liability  insurance  would  not  be  willing  to  con-? 
tribute   to   that   fund. 

Mr.  Perks:  The  question  which  you  ask  would  be  rather  difficult  to 
answer  without  further  investigation,  for  this  reason,  that  the  largest  concerns 
—  at  least  some  of  the  largest  concerns  in  this  State  —  do  not  carry  insurance. 
The  International  Harvester  Co.  does  not,  neither  does  the  American  Seeding 
Machine  Co.  —  therefore,  if  all  these  companies  would  pay  into  the  fund,  the 
fund  would  be  so  enormous  there  would  be  a  surplus.  They  would  not  need 
to  pay  so  much.  If  those  men  who  are  not  paying  for  insurance  now  would 
pay  to  a  fund,  it  would  be  a  very  large  fund,  and  the  rate  of  premium  would 
be  small  and  still  be  enough  to  take  care  of  industrial  accidents. 

Mr.  Kirby:  In  further  answer  to  that  question,  I  would  say  I  am  waiting 
information  from  our  Commission  abroad  before  forming  any  definite  opinion 
on  this  matter  now,  but  they  will  have  the  figures  in  such  shape  as  to  enable 
us  in  this  country,  to  fix  a  premium  rate,  a  percentage,  if  you  please,  on  the 
pay  roll  and  be  safe,  and  I  think  the  premium  will  be  very  small  so  far  as  I 
have  learned. 

Mr.  Winans:  Can  you  give  us  an  opinion  of  the  per  cent  of  the  em- 
ployers of  Ohio  —  say  manufacturers  of  Ohio  —  can  you  give  us  an  estimate  of. 
the. per  cent  carrying  liability  insurance? 

Mr.   Kirby  :     No,    I  cannot. 

Mr.  Winans  :    Can  you  give  it  of  the  Nation  ? 

Mr.   Kirby:     No,  sir;   I    have   no   idea. 

Mr,  Winans:  You  have  not  got  the  report  at  your  command  that  was 
made   to   the   National    Manufacturers'   Association   some  time   ago?  - 

Mr.   Kirby:     No,  sir;   I   have  not.     I  am  not   familiar  with   it. 

Mr.  Winans:  A  copy  was  sent  to  me,  and  it  showed  that  76  per  cent, 
of  the   employers  of  the  United   States   carried   liability   insurance. 

Mr.    Kirby  :     I   didn't   think    it   would    be   possible. 

Mr.  Winans:  I  have  got  the  report  and  will  show  it  to  you,  if  you  want 
to  see  it. 

Mr.  Perks:  The  report  was  made  of  the  United  States  and  gave  us  those, 
failing  to  answer  questions,  and  76  per  cent  of  those  who  answered,  carried, 
liability  insurance. 

Mr,  Chairman:  Perhaps  Mr.  Winans  can  furnish  Mr.  Kirby  with  a. copy 
of  the  report. 

Mr.  Kirby  :  I  am  like  the  man  who  would  swear  that  the  horse  was  sixteen 
feet  high,  and  I  will  swear  by  what  Mr.  Schwedtman  reports,  for  I  know 
he  has  made  Sl  thorough  investigation. 

Mr.  Rohr:  May  I  ask,  if  it  is  possible  for  Mr.  Winans  to  permit  Mr. 
Kirby  to  look  at  this   report  some  time  before  the   afternoon   session. 

Mr.  Kirby:    Have  you  got  it  with  you? 
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Mr.  Winans:  1  am  not  certain,  but  1  will  see  that  you  get  a  table  of 
that   report,   if  you   will   be  with   us  at  one  of   our  other  hearings. 

Mr.  Smith:  For  the  information  of  Mr.  Winans,  I  will  sai  I  asked  the 
gentleman  in  Cleveland,  who  is  at  the  head  of  the  Aetna  Insurance  Company, 
one  of  the  largest  in  the  country,  and  he  informed  me  that  not  20  per  cent 
of  the  employers  in  the  city  of  Cleveland  are  carrying  insurance.  Understand, 
the  vast  majority  of  employers  are  small  employers.  Of  course,  when  we 
come  to  railroad  corporatiQns,  steel  corporations  and  automobile  concerns,  that 
is  a  different  proposition,  but  they  are  very  much  in  the  minority,  and  we  are 
trying  to  work  out  a  system  for  both  employers  and  employes,  so  we  must  not 
get  in  mind  any  certain  class  of  business,  but  we  must  consider  everybody  and 
all  conditions  which  we  arc  confronted  with  at  the  present  time  in  the  framing 
and  recommending  some  kind  of  a  law.  We  can  go  into  the  automobile  line, 
and  everybody  carries  insurance;  we  can  go  into  the  railroad  business  and  they 
all  carry  insurance,  but  come  into  my  line  and  nobody  carries  insurance,  and 
this  gentleman  informs  me  that  he  is  safe  in  saying  that  there  is  not  20  per 
cent  —  yes,  15  per  cent,  and  as  Mr.  Perks  says,  if  they  all  carried  insurance 
the   premium   would   be   very   small. 

Mr.  Kirby  :  In  that  connection  I  will  say  you  cannot  estimate  an  average 
of  all  employers  on  the  basis  of  that  report  for  that  report  doubtless  gives 
the  percentage  of  those  replying  to  his  question  which  you  say  is  76  per  cent. 
Now  there  are  only  a  certain  class  of  men  who  are  particularly  interested  in 
these  matters  who  would  reply  to  such  letters  in  the  first  place,  and  then,  again, 
the  letters  don't  go  to  the  great  majority  of  manufacturers  who  are  small 
employers,  so  that  would  not  be  a  basis  on  which  to  fix  an  average  of  all  the 
employers. 

Mr.  Smith  :  We  must  bear  in  mind  that  the  report  of  the  Manufacturers' 
Association  is  the  report  of  a  body  of  men  who  are  employers  of  —  of  a  100  — 
or  50  men,  that  is  a  different  proposition.  This  report  was  no  doubt  based  upon 
the  membership  of  the  organization,  and  they  carry  liability  insurance.  That 
IS  one  class  of  men,  but  we  are  taking  in  all  classes. 

Mr.  Winans:  I  do  not  think  that  Mr.  Smith  understands  my  motive  in 
asking  this  question.  I  understand  that  Mr.  Kirby  is  a  manufacturer,  and  this 
question  is  directed  to  the .  manufacturers  of  the  State  of  Ohio  and  not  the 
railroads  or  any  other  class  of  employers.  When  they  come  before  this  Com- 
mission I  shall  direct  the  same  question  to  them.  I  am  asking  for  the  per- 
centage of  the  manufacturers  of  the  State  of  Ohio,  and  when  the  other  gentle- 
men come  here  I  will  ask  the  same  question  of  them.  We  can  then  get  the 
percentage  of  the  different  interests  of  the  State.  I  would  not  think  of  asking 
Mr.  Kirby  what  per  cent  of  the  railroads  carry  liability  insurance.  I  will  ask 
that  of  them.  I  think  it  is  a  fair  question,  and  I  want  to  treat  the  subject 
fairly,  and  when  the  other  interests  come  I  will  ask  the  same  question,  and  if 
they  give  the  per  cent  as  nearly  as  possible,  then  when  we  wind  up  we  can 
base  our  judgment  on  the  percentages  of  those  who  are  now  carryitig  liability 
insurance   in   Ohio. 

Mr.  Perks:  I  think  that  question  can  be  more  accurately  answered  by 
the  State  Insurance  Commission  than  any  manufacturer.  I  do  not  think  that 
any  one  would  have  that  at  command,  but  I  believe  the  State  Superintendent 
of    Insurance   could   give   that    information. 

Mr.  Kirby  :  The  only  correct  way  to  get  that  information  would  be  to 
take  the  numl)er  of  manufacturers  in  the  State  of  Ohio  and  the  number  of 
inanufacturers  who  carry  lial)ility  insurance  which  you  can  get  from  the  insur- 
ance   records,    and    then    vnii    will    have    it    somewhere    correct.      Xobodv    could 
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guess  at  it.  I  do  not  believe  that  there  is  any  manufacturer  in  Ohio  who  could 
answer  that  question. 

Mr.   Ch.mrman  :     It  would  not  be  of  any   value  unless  it  was   statistics. 

Mr.  Smith:  We  must  remember  that  we  must  not  lose  sight  of  the  fact 
that  we  are  a  Commission  appointed  by  the  Governor  to  investigate  and  to 
devise  a  plan  —  work  out  some  plan  which  relates  to  the  employers  and  em- 
ployes of  the  State  of  Ohio.  There  are  a  great  many  men  who  employ  men 
in  dangerous  positions  who  are  not  manufacturers.  Manufacturers  are  not  the 
whole  thing  in  this  proposition,  nor  are  the  railroads  the  whole  thing.  There 
are  others  to  be  considered,  and  other  employes  whose  lives  are  as  dear  to  their 
families  as  the  men  who  work  in  great  plants  and  railroads.  We  have  got  to 
work  out  the  proposition  that  is  before  us.  We  might  single  out  and  learn 
what  per  cent  of  manufacturers  in  Ohio  carry  insurance;  still,  we  have  to  take 
it  as  a  whole,  what  percentage  of  the  employers  of  the  State  of  Ohio  are  carry- 
ing liability   insurance.     That   is   what  we  will  have  to  come  to. 

Mr.  Chairman  :  I  will  ask  you,  Mr.  Kirby,  whether  you  have  any  statis- 
tics to  show  what  per  cent  of  the  amount  paid  by  employers  for  the  compen- 
sation of  persons  injured  in  industrial  accidents  is  paid  to  the  injured  employe? 

Mr.  Kirby:     You  mean  by  that  what  per  cent  in  dollars  and  cents? 

Mr.   Chairman:     Yes,  w-hat  per  cent? 

Mr.    Kirby  :     I   have   no   statistics,   whatever. 

Mr.  Chairman  :  I  will  further  ask  you  whether  you  have  any  statistics 
which  tend  to  show  all  the  accidents  which  happened  during  any  given  period; 
what  per  cent  of  the  accidents  are  due  to  the  negligence  of  the  employer,  neg- 
ligence  of   the  employe,   or  to   the   risks    inherent   in   the   industry   itself? 

Mr.   Kirby:     Xo,   I   have  no   such   statistics. 

Mr.  Chairman:  We  have  Mr.  A.  C.  Marshall  with  us  and  we  would  be 
very  glad  to  hear  from  Mr.   Low  now. 


The  following  paper  was  read  by  Mr.  A.  C.  Marshall,  of  The  Dayton 
Manufacturing    Co.,   of    Dayton,    Ohio: 

Employers'   Liability  and   Employes'   Compensation   for   Accidents: 

In  my  judgment,  this  is  the  most  important  question  that  confronts  the 
people  of  the  United   States. 

It  should  have  the  intelligent,  prudent,  impartial  and  unprejudiced  con- 
sideration of  the  Commission  and  of  those  whose  opinions  and  advice  it  seeks. 
The  issues  involved  are  too  great  to  warrant  the  expression  of  narrow,  radical 
and   unjust  opinions  or  action  by  the   Commission  based   upon   such   opinions. 

The  evidence  is  conclusive  that  there  is  a  practically  unanimous  sentiment 
throughout  the  country  that  there  should  be  new  and  progressive  legislation 
relative  to  this  subject;  that  as  far  as  possible  it  should  be  uniform  in  all  the 
States;  that  it  should  be  based  on  justice  and  humanity,  fully  recognizing  the 
fact  that  a  day's  wage  pays  for  a  day's  work  and  that  there  should  be  indem- 
nity for  injuries  sustained  by  the  workmen:  that  the  statements  of  represent- 
ative citizens  and  the  discussions  and  fmdings  of  the  Commission  should  be 
free  from  class  prejudice  or  desire  to  advance  the  interests  of  one  through 
wrong  or  injustice  to   another. 

The  questions  which  you  submit  are  so  broad  and  comprcl.cnsivo  that  a 
very  brief   reply    from   each   person   seems   to   be   desired. 

First  Question:  The  law  passed  by  the  last  session  of  the  General  As- 
sembly  is  a   radical   change   from  the   former   statute  which   recognized   the   doc- 
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trines  of  contributory  negligence,  ^cts  of  fellow  servant  and  assumed  risk,  alf 
of  which  are  practically  abrogated  in  the  present  Ohio  law.  It  is  doubtful 
if  the  law  has  been  in  force  a  sufficient  time  to  demonstrate  its  practical 
workings. 

It  would  seem,  however,  that  holding  the  employer  responsible  for  the 
negligence,  carelessness  and  incompetence  of  the  worker,  places  upon  the  em- 
ployer of  small  means  and  small  business  not  only  an  oppressive  burden,  but 
one  which  may  crush  him  if  his  workmen  meet  with  severe  accident  or  death. 
The  fellow  workman  is  often  entirely  to  blame  for  accidents  which  the  em- 
ployer could  not  possibly  prevent.  Hazardous  employments  in  which  the  work- 
ers assume   unusual   risks   should   carry   with   them   corresponding   wages. 

The  maximum  liability  of  112,000  in  case  of  death  is  an  amount  which 
more  than  three-fourths  of  the  employers  in  the  State  of  Ohio  cannot  pay, 
and  which,  after  payment  by  them  to  the  greatest  extent  possible,  would  leave 
a  judgment  against  them  and  their  estate  which  cannot  be  paid.  No  other 
State  and  no  other  country  makes  enforced  payment  of  so  large  an  indemnity 
possible. 

Second  Question :  The  law  and  practice  in  Ohio  and  in  this  county  gen- 
erally, with  regard  to  prevention  of  accidents  is  most  faulty  and  censorable, 
and  decades  behind  foreign  countries.  The  opinion  prevails  among  well  in- 
formed persons  that  a  large  percentage,  possibly  one-half,  of  the  accidents,  which 
occur  in  the  United  States,  are  not  only  preventable,  but  that  public  welfare  and 
humanity  demand  that   they  be  prevented. 

Third  Question:  There  is  criticism  of  the  court  and  jury  system,  espe- 
cially with  regard  to  litigation  involving  the  interests  of  corporations.  It  is 
an  admitted  fact  that  the  expression,  ''corporations  l:avc  no  soul,"  too  often 
describes  the  feeling  of  animosity  of  jurymen  to  large  employers.  But  appeal 
to  the  higher  court,  cases  where  the  verdict  is  not  in  accord  with  the  law  and 
testimony,  is  calculated  to  remedy  this  evil.  Attacks  upon  the  judicial  system 
in  general  which  are  becoming  so  common,  are  surface  indications  of  socialism 
and   anarchy,   a   drifting   away    from   the   nation's  landmarks. 

Fourth  Question:  The  sentiment  prevails,  or  will  in  time,  that  if  a  man 
is  killed,  his  legal  representative  should  be  compensated  with  certain  reserv^a- 
tions;  that  if  he  is  injured  he  should  be  compensated  according  to  the  injury 
sustained  regardless  of  the  cause  or  tie  persons  responsible  for  the  accident 
and  injury.  This  is  very  broad  but  T  believe  it  is  just  and  that  the  necessity 
for   if  will    be    very   jrenerally   admitted    by    employers: 

Fifth  Question:  The  expense  of  indemnity,  as  above  indicated,  should 
be  divided  between  the  employer,  employe  and  the  State,  and  on  such  basis  as 
the  experience  of  the  industrial  world  and  the  future  experience  and  enlight- 
ened  judgment   of   the   United   States   shall    indicate  as   being   just   and    equitable. 

Sixth  Question :  The  fact  that  a  larj;e  majority  of  employers  avail  them- 
selves of  the  protection  afforded  by  accident  insurance  is  conclusive  evidence 
of  its  practical  value,  but  it  is  attended  with  an  expense,  a  loss,  a  waste  that 
would   be   incredible,  but    for   statistics. 

As  an  illustration  of  the  extent  and  cost  of  liability  or  accident  insur- 
ance, reference  is  made  to  the  fact  that  in  five  years  between  1804  and  1898. 
ten  companies  received  in  premiums  from  employers  for  insuring  their  work- 
men, $19,401,511  and  paid  out  in  losses  $0,382,608.  The  premium  received  being 
more  than  twice  the  losses  paid. 

How  much  of  this  $0,382,608  is  left  for  the  injured  workmen  and  their 
families   after   paying   attorneys*    fees    and    other    expenses    is    problematical. 

In  the   State  of   Illinois,  in   one  year,   15   accident   insurance  companies  col- 
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lected  in  premiums  from  employers,  $1,825,467  and  paid  losses  to  the  anwunt 
of  $879,940. 

It  is  claimed  that  the  rate  of  premiums  is  not  excessive,  nor  the  profits 
of  the  companies  unreasonable,  and  tliat  this  great  loss  results  from  expense 
of  doing  business,  such  as  25  and  30  per  cent  for  commissions,  to  which  must 
be  added  salaries,  traveling  expenses,  rent  of  main  and  branch  offices,  the  mul- 
titude of  incidental  expenses  which  total  about  50  per  cent  of  the  premiums 
received  from  employers,  leaving  a  margin  of  profit  of  about  10  per  cent.  It 
is  said  that  of  the  100  per  cent  paid  by  employers,  not  more  than  35  per  cent 
is  received  by  the  injured  or  his  survivors. 

The  practical  benefits  of  relief  or  mutual  protection  associations  are  so 
many  and  so  great  that  discussion  of  their  merits  seems  unnecessary. 

In  closing,  I  de&ire  to  direct  the  attention  to  the  rights  and  interests  of 
small  employers  who  constitute  more  than  80  per  cent  of  the  employing  class, 
and  whose  net  income  is  so  little  above  the  wages  of  skilled  journeymen  as 
to  raise  a  question  of  doubt  as  to  the  profitableness  and  desirability  of  being 
an  employer.  If  the  entire  expense  incident  to  a  liability  and  compensatory 
law  such  as  the  State  of  Ohio  should  have,  is  to  fall  upon  this  class  of  em- 
ployers,  it  will  mean  financial  disaster,  wreck  and  ruin  to  them,  and  tend  to 
destroy  competition  and  increase  monopoly,  and,  besides,  it  will  close  the  door 
of  opportunity  to  journeymen  who  have  the  ability  and  ambition  to  become 
employers. 

Mr.  Rohr:  Mr.  Chairman,  I  would  like  to  ask  Mr.  Marshall,  through 
you,  in  regard  to  the  fellow  servant  or  negligence  —  the  felJow  servant  lia- 
bility proposition  —  is  it  not  a  known  fact  that  employers  have  in  the  past 
put  a  skilled  workingman  upon  a  certain  piece  of  work,  and  furnished  what  we 
will  term  unskilled  labor  to  assist  him.  In  furnishing  this  unskilled  labor  to 
the  skilled  workingman,  the  unskilled  workingmen  in  a  good  many  cases,  have 
done  something  which  sacrificed  the  life  of  the  skilled  workingman.  The  law 
as  it  lias  been  administered  as  contributory  negligence  of  a  fellow  servant, 
has  made  recovery  impossible.  Would  you  figure  by  giving  an  incompetent 
man  who  is  practically  unable  to  understand  the  language  spoken  in  this  coun- 
try, to  a  qualified  workman  as  a  helper,  who  misunderstands  signals,  and  the 
competent  man  loses  his  life,  would  that  be  regarded  as  endangering  the 
purse  of  the  employer  on  the  fellow  servant  proposition  by  furnishing  ignorant 
—  I  will  say  foreigners,  and  by  mistake  of  a  signal  —  by  a  wrong  movement 
of  the  lantern  or  something,  the  competent  man  is  killed  through  the  ignorance 
of    the   incompetent    man. 

Mr.  Marshall:  I  think  I  understand  the  purport  of  the  question,  which 
would  be:  Should  the  employer  be  held  liable  for  accidents  resulting  from  the 
work  of  an  assistant  or  helper  who  is  not  a  skilled  workman?  The  use  of 
helpers  is  so  common  as  not  to  leave  any  doubt  about  that.  The  workman  and 
his  helper  prevails  in  almost  every  business,  starting  in  w^ith  the  boy  and  goes 
through  almost  every  craft.  The  wage  of  the  helper  has  its  influence  upon 
the  wage  paid  to  the  skilled  workman  because  it  is  the  combination  of  the  two 
that  produces  results  and  the  combination  of  the  two  that  represents  the  cost. 
Now,  I  would  say  that  if  a  helper  or  assistant  who  was  manifestly  incompetent 
should  in  any  sense  be  responsible  for  the  injury,  the  responsibility  would  attach 
to  the  employer,  but  I  would  want  that  incompetency  clearly  defined,  but  1 
would  not  say  it  was  because  of  the  use  of  the  English  language  or  the  use 
of  the  German  language  if  that  language  happened  to  be  in  use  in  the  factory. 
'  Mr.  Rohr:  Mr.  Marshall  said,  I  believe,  that  in  recovering  for  the  death 
o£  a  person,  that  $12,000  was  excessive.  He  did  not  state  what  his  idea  would 
be  as  to  an  ample  compensation   for  the  death  of  himself  or  Mr.  Kirby,  or  any 
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one  else.  Is.  Mr.  Marshall  ready  to  state  that  he  values  his  life  at  $1,500  and 
that  his  family  values  it  at  $1,500?  Does  Mr.  Marshall  want  it  understood 
that  he  thinks  $12,000  too  high  a  price  to  support  his  wife  and  children  until 
they  become  self-supporting?  Has  he  any  idea  as  to  what  wpuld  be  an  ample 
■compensation    for  a   practical   journeyman   or   workman   in   any  business? 

Mr.  Marshall:  I  would  hesitate,  gentlemen,  about  expressing  an  opinion 
in  a  matter  of  that  kind  which  ought  not  to  be  hastily  formed  or  rashly  ex- 
pressed, but  the  action  or  policy  or  rule  of  the  civilized  world  for  ages  would 
seem  to  be  a  criterion  by  which  an  opinion  might  be  formed,  and  I  will  repeat 
the  statement  made  in  the  brief,  that  nowhere  in  the  world  can  be  found  legis- 
lation which  makes  it  possible  to  enforce  the  payment  of  $12,000,  and  I  do  not 
care  to  discuss  the  value  of  my  life  to  the  community  or  my  family,  but  I  do 
care  to  discuss  and  emphasize  the  fact,  the  continued  existence  of  that  statute 
in  Ohio,  if  practically  worked  out  and  applied  to  the  city  of  Dayton  would 
wipe  out  of  business  certainly  80  per  cent  of  the  men  who  now  call  themselves 
employers,  if  misfortune  came  to  them.  You  only  need  to  inquire  here  and  there 
of  the  man  who  is  an  employer  as  a  master  of  horse  shoers,  a  plumber,  a 
plasterer,  a  carpenter,  a  teamster,  who  do  not  average  one-half  dozen  work- 
men— you  only  need  to  inquire  of  these  men  who  have  only  been  in  business 
a  score  of  years,  what  have  you  made  and  accomplished  —  the  result  of  all 
the  years  of  youT  industrial  life,  what  have  you  to  show  for  it  beyond  your 
living,  and  what  would  be  the  legal  and  financial  position  of  them  today  if  a 
jury  should  award  to  one  of  their  workmen  a  verdict  of  $12,000,  or  to  their 
families?  Eighty  per  cent  of  the  Employers  in  Dayton  today  would  say  that  they 
could  not  pay  it;  they  had  not  the  resources  and  could  never  free  themselves 
from   such   a   judgment. 

Now,  gentlemen,  in  my  mind  this  is  the  most  important  proposition  in- 
volved in  this  question.  Don't  aim  at  the  corporations,  don't  aim  at  the  rail- 
roads, don't  let  unkindness  and  uncharitableness  and  malice  and  prejudice  in- 
fluence your  judgment,  but  take  the  broad  statesman-like  view  of  this  ques- 
tion. What  does  the  interest  of  the  people  of  Ohio,  of  the  employers  of  Ohio, 
and  what  does  right  and  justice  demand?  To  let  that  law  remain  on  the 
statute  books  which  subject  your  friends,  your  neighbors  to  a  liability  of  $12,000 
when  you  know  that  it  is  absolutely  impossible  for  them  to  comply  with  the 
requirements  of  the  law?  It  is  necessary  that  you  take  a  broad  view  of  the 
whole  situation.  This  is  the  material  point  to  this  whole  controversy  —  what 
is  right,  what  is  just,  what  is  best  for  the  great  mass  of  the  employers  of  the 
State  of  Ohio,  and  not  what  will  most  hurt  him  or  hurt  somebody  else  as  a 
•corporation,  or  employer,  or  one  whc  does  not  sympathize  with  certain  existing 
conditions. 

Mr.  Chairman  :  I  would  like  to  aak  a  question  of  Mr.  Marshall.  Sup- 
pose we  assume,  Mr.  Marshall,  that  we  will  eliminate  common  law  remedies  en- 
tirely—  wipe  them  off  the  statute  books  as  a  means  of  recovering  compensation 
for  personal  injuries.  Now,  we  will  have  to  substitute  something  in  its  place. 
Have  you  a  plan  for  the  distribution  of  the  liability  insurance  method  or  other- 
wise for  raising  the   funds  necessary  to  compensate  the  injured? 

Mr.  Marshall:  I  have  not  thought  out  this  whole  proposition  in  detail. 
I  would  not  like  t6  assume  entire  or  final  responsibility  for  anything  I  might 
say   along  those   lines. 

Mr.  Rohr:  Are  you  speaking  as  an  individual  —  that  is,  rather  than*  rep- 
resenting  any  association   or   organization? 

Mr.  Marshall:  Xo,  I  am  here  to  represent  Mr.  A.  C.  Marshall,  manu- 
facturer for  forty  years.  There  seems  to  be  an  underlying  element  of  justice 
and   fairness  in  an  equitable  distribution  of  this  expense  if  such  a  plan  is  prac- 
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ticable.  Let  me  illustrate:  Tie  city  of  Dayton  decides  to  elevate  the  steam 
railroad  tracks  —  a  public  benefit  to  the  State  of  Ohio,  to  the  railroad  company, 
to  the  city  of  Dayton.  The  law-making  power  recognized  that  fact  and  they 
passed  a  law  which  says:  A  certain  portion  of  that  expense,  perhaps  50  per 
cent  on  the  company,  25  per  cent  on  the  municipality,  and  25  per  cent  on  the 
State.  Why?  Because  it  is  a  public  benefit  to  the  people  of  Ohio.  Carrying 
out  that  thought,  I  have  a  plan  in  my  mind,  if  such  a  thing  were  practicable 
or  possible,  that  the  State  of  Ohio  is  interested  in  this  question  as  a  public 
question,  interested  in  the  welfare  of  its  citizens  because  that  is  what  a  com- 
monwealth is  for.  The  employer  comes  in  as  an  interested  party  of  course,, 
because  it  is  for  his  interest  and  benefit  that  this  work  is  done,  and  the  employe 
has  an  interest  on  account  of  the  wages  he  receives.  Take  a  shop  of  a  100 
men  and  in  that  shop  there  is  usually  85  or  90  per  cent  of  the  persons,  good 
citizens  of  the  average  class  of  Americans,  and  you  have  there  2  or  3  or  4  or  5- 
per  cent  that  do  not  belong  there,  or  anywhere,  but  they  are  here  —  intemperate,, 
careless,  negligent,  don't  give  a  —  etc.,  for  anything  or  anybody,  but  they  are 
the  class  which  more  than  any  other  class  put  together,  subject  the  employer 
to  the  losses.  If  the  employe  contributed  a  portion  to  this  fund,  this  92  to 
95  per  cent  of  careful  workmen  would  say  to  the  5  per  cent:  "Here,  I  will 
have  to  pay  a  share  of  this  loss  if  you  get  hurt,  don't  do  that  and  don't  do 
this.  You  are  a  paid  workman;  don't  take  that  risk" — for  the  practical  workman 
knows  what  that  thing  means.  When  you  make  the  employe  responsible  for  a 
percentage  of  this  fund  paid  through  —  I  do  not  know  how  —  say  through  a 
payroll  —  I  do  not  know  how  —  that  is  a  plan  you  must  work  out  —  if  1  could 
work  out  a  plan  —  1  can  see  how  the  State  of  Ohio  pays  you  honorable  gentle- 
men in  this  work,  how  she  meets  every  responsibility;  I  can  see  how  the  em- 
ployer pays  his  rent,  his  insurance,  freight,  etc.,  but  exactly  how  the  proportion 
of  financial  responsibility  which  .attaches  to  the  workman  can  be  collected  and 
can  be  paid  is  to  me  thus  far  a  stumbling  block.  I  have  not  in  my  mind  a 
plan  to  place  a  burden  upon  the  employe  but  I  want  him  to  have  stock  in  that.  I 
want  him  to  feel  responsibility  as  an  American  citizen,  that  he  is  not  a  common 
loafer,  a  common  dependent  upon  charity,  but  as  an  American  citizen,  he  is 
going  to  do  his  duty  to  himself,  his  fellow  workman  and  his  employer,  and 
when  you  make  him  responsible  for  some  amount,  and  I  care  not  how  small 
the  amount  is,  you  make  him  a  better  citizen,  a  steadier  workman  and  more 
valuable   to   his   employer. 

Now,  I  heard  some  reference  to  employers  who  avail  themselves  of  acci- 
dent insurance  — 

Mr.  Chairman  :  We  would  rather  not  mix  that  in  now.  I  am  very  much 
interested  in  what  you  have  just  said.  We  have  twenty-one  nations  that  pro- 
vide compensation  for  sickness,  first  class;  for  injuries,  second  class;  for  in- 
valids and  old  age,  third  class. 

Now,  in  Germany,  the  employes  contribute  two-thirds  the  expense  and 
the  employer  one-third  for  taking  care  of  sickness  insurance.  In  case  of  in- 
validism and  old  age  it  is  divided  equally  between  the  employer  and  employe,, 
excepting  the  State  pays  50  marks  as  a  lump  contribution  in  each  individual 
case;  and  in  the  second  class,  in  case  of  injuries,  the  employer  pays  the  entire 
cost  of  insurance.  Now,  have  you  in  mind  a  plan  in  regard  to  the  second 
class  in  particular;  the  Commission  regards  that  as  the  most  important;  would 
you  in  the  second  class  require  that  the  employe  should  make  a  contribution 
of  some  kind  out  of  his  wages  providing  for  the  necessary  insurance  fund 
to  pay  the  compensation? 

Mr.  Marshall:    What  does  the  second  class  cover? 

Mr.  Chairman  :     Second  class  injuries  due  to  accidents  and  include  death,. 
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and  the  third  class,  old  age  and  invalidism.  Now,  the  German  government 
requires  that  the  employers  provide  the  entire  insurance  fund  to  take  care  of 
the   compensation   of   these   accidents. 

Mr.  Marshall:  Well,  as  I  stated  in  my  paper,  also  a  moment  ago,  I 
think  it  exceedingly  desirable  from  the  viewpoint  of  the  employes  themselves 
that  they  should  have  some  part  or  lot  in  this  matter  of  contributing  to  the 
fund    necessary    for   the    indemnification    of    injured    workmen. 

Mr.   Chairman:     Have  you   in   mind  about  what   part? 

Mr.  Marshall:  1  have  not.  I  have  never  given  it  consideration.  1  do 
not  know  what  the  conditions  are  abroad.  I  know  the  provision  for  sickness 
and  old  age  in  foreign  countries,  especially  in  Germany,  but  they  are  hundreds 
of  years  ahead  of  us  in  culture,  living,  etc.,  and  wc  will  have  to  go  slowly 
in   covering  these   matters. 

Mr.  Rohr:  I  have  another  question,  Mr.  Chairman,  which  I  would  like 
to  ask  through  you.  I  would  like  to  call  Mr.  Marshall's  attention  to  this  mat- 
ter, that  if  all  the  employers  of  the  State  of  Ohio,  regardless  of  what  business 
they  were  engaged  in,  contributed  one-fourth  of  one  per  cent  of  their  total 
business  or  pay  roll  into  a  state  fund,  and  it  was  found  that  one-fourth  of  one 
per  cent  was  half  of  what  it  is  now  costing  to  maintain  litigation  and  to  settle 
liability  claims,  would  Mr.  Marshall  think  one-fourth  of  one  per  cent  —  I  am 
not  saying  that  as  an  absolute  figure  —  put  into  a  common  fund,  and  the  State 
would  administer  as  the  National  Government  collects  the  corporation  tax, 
would  Mr.  Marshall  think  that  it  would  be  an  equitable  sort  of  a  way  to  start 
the  thing  going? 

Mr.  Marshall:  Unless  one  had  made  a  study  of  this  matter  it  would 
be  an  absurdity  to  attempt  to  answer  the  question.  There  .is  no  data  in  posses- 
sion of  the  people  —  of  the  average  man  which  would  enable  him  to  give  a  sat- 
isfactory  answer   to   an   intelligent   body   like   yours. 

Mr.  Rohr:  We  have  the  figures.  From  the  $120,000,000  paid  into  those 
companies,  of  that  amount  the  workman  receives  approximately  $20,000,000,  and 
it  cost  the  employers  of  the  State  of  Illinois,  $1,825,467  collected  in  premiums, 
and    paid    in    losses.  $879,fM0. 

Now,  rather  than  pay  oO  per  cent  in  premiums,  let  the  State  administer 
it,  and  do  away  with  that  exi)eiise  —  the  expense  of  the  agents'  profit  which  is 
approximately  $l,^'O0,'K><i.  which  would  be  a  far  less  burden  to  the  manufacturer 
today  than   it   is   in   the  workmen   having  recourse  at  law. 

in  this  connection  the  workman  sues  for  the  loss  of  eyesight,  and  the 
court  throws  the  claim  out  and  he  carries  it  to  the  Supreme  Court  and  they 
give  him  a  judgment  for  $12,.^(>0.  The  lawyer  receives  50  per  cent,  and  the 
man's  family,  after  he  was  blind,  received  $5,000.  If,  automatically,  the  injury 
could  be  compensated  for  without  recourse,  no  individual  employer  —  the  small 
employer  employing  three,  four,  or  a  dozen  men  would  not  be  compelled  to 
sacrifice  or  give  up  his  business;  if  one  of  his  men  is  hurt  or  killed,  for  he 
has  contributed  to  the  State  fund  and  from  the  State  fund  would  come  automat- 
ically to  the   injured  workman   or  his   family. 

I  am  not  a  socialist,  but  this  question  is  confronting  the  countries  of 
Europe,  and  it  is  a  vital  one  before  the  people  of  this  country  today.  The 
State  administers  many  things  and  where  the  workman  might  have  recovered 
$10,000  for  the  loss  of  eyesight,  which  at  6  per  cent  would  give  his  family 
something  to  live  upon,  through  litigation  $7,500  is  lost  to  himself  and  family. 
But  thro^ugh  the  automatic  proposition  the  employers  contribute  to  a  State  fund 
on  a  percentage  of  their  business  or  pay  roll  which  absolves  the  small  manufac- 
turer as  well  as  the  large  one.  You  say  we  would  take  away  the  small  man's 
business   because   he  could   not   afford   to   pay   a  loss   of  $12,500   on  account  of 
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death,  but  by  the  State  administering  the  fund  he  would  be  absolved  and  the 
State  would  take  care  of  the  claims  by  a  Commission  the  same  as  it  does  in 
other  tilings. 

Mr.  Perks:  I  have  in  mind  that  the  various  classes  of  industries  should 
be  classified  and  should  pay  in  proportion  to  the  hazard  of  the  business.  Now, 
I  do  not  think  it  would  be  right  to  ask  a  man  making  grain  mills  or  horse- 
shoes to  pay  in  the  same  proportion,  or  the  same  rate  as  the  man  making  steel 
castings;  that  is  a  more  hazardous  industry.  I  would  like  to  know  what 
is  your  opinion  as  to  the  classified  industries  paying  in  proportion  to  the  hazards 
of  their  business;  I  would  also  like  to  have  Mr.  Kirby's  views. 

Mr.  Marshall:  Mr.  Perks,  1  have  somewhere  read,  I  think  it  is  the 
rule  in  Germany,  whether  it  is  the  result  of  statute  or  otherwise,  that  certain 
industries,  for  instance,  the  iron  industry,  as  being  different  from  the  textile 
fabrics,  that  the  man  engaged  in  the  manufacture  of  the  iron  industry,  broadly 
speaking,  is  compelled  to  be  a  member  of  an  organization,  which  organization 
pays  to  the  injured  employe  in  that  craft  or  business  a  certain  amount  of  in- 
demnity ;  that  the  money  is  there,  its  payment  is  certain,  and  that  those  in  that 
business  know  exactly  how  the  line  of  demarkation  is  fixed.  I  do  not  know 
if  by  statute  or  not.  Hut  certainly  somewhere,  and  I  think  *it  is  in  Germany, 
the  condition  prevails  and  the  result  is  said  to  be  satisfactory,  and  the  rate  of 
indemnity  and  membership,  taking  in  the  iron  industry,  would  be  different  from 
others,  and  the  manufacture  would  be  very  different  from  the  commercial 
proposition. 

Mr.  Perks:  I  would  like  to  ask  Mr.  Kirby  if  he  has  views  along  the 
same   line   as   you   were   talking? 

Mr.  Kirby  :  I  was  going  to  say  that  I  have  refrained  from .  forming  any 
positive  views  in  reference  to  t]:e.se  details.  I  have  in  my  mind  a  fixed  deter- 
mination that  tlerc  sl-orld  be  a  system  of  some  kind  that  will  insure  to  an 
injured  man.  or  those  who  are  dependent  upon  a  man  who  is  killed,  a  positive 
fixed  sum  and  at  once,  the  same  as  those  who  are  insured  in  a  life  insurance 
company,  and  I  know  and  1  can  say  truthfully,  that  the  large  mass  of  em- 
ployers especially  the  manufacturers  of  this  country  arc  of  that  same  opinion, 
and  they  are  heartily  interested  in  this  question,  with  a  view  to  bringing  about 
a  condition  of  that  kind.  Now,  as  to  whether  the  various  trades  and  businesses 
can  be  classified  or  not,  is  a  detail  which  of  course,  will  have  to  be  worked  out 
later.  I  have  not  given  that  any  particular  thought  but  it  occurs  to  me  just 
now  that  there  might  be  a  half  dozen  classifications  taking  in  the  railroad  men, 
the  steel  manufacturers,  mines,  and  certain  hazardous  occupations  and  place 
them  in  certain  classes,  and  then  take  one  large  miscellaneous  class,  but  that  is 
a  matter  before  forming  an  opinion,  I  would  like  to  hear  from  our  people  on 
the  other  side.  I  feel  that  they  will  have  data  and  information  and  statistics 
that  no  other  commission  has  gotten.  They  have  had  the  whole  German  gov- 
ernment at  their  command.  They  have  not  wanted  for  anything  in  Germany. 
But  they  have  found  it  more  difficult  in  England ;  tliey  have  not  the  statistics, 
not  the  data.  I  notice  in  your  list  of  meetings  that  you  will  be  in  Columbus 
on  November  30,  and  I  was  going  to  suggest,  if  you  desire,  that  we  would  have 
both   of   those  gentlemen  at  that  meeting. 

Mr.    Chairman  :     That   would   be   most    desirable. 
A  Member:    Who  are  they? 

Mr.  Marshall:  Mr.  Schwedtman  and  Mr.  Emery,  who  are  now  in  Eu- 
rope. I,  of  course,  get  letters  and  valuable  information  every  week,  but  I  am 
paying  no  attention  until  they  come  here  and  have  a  final  meeting  and  a  digest 
of  the  whole  thing,  but  I  was  astonished  to  learn  from  Mr.  Schwedtman,  and 
you  will   be  astonished,  unless  you  have  the   figures,   Mr.   Chairman,  but  I   pre- 
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sume  you  are  pretty  well  posted,  that  43  per  cent  of  the  accidents  in  Germany 
in  1909,  occurred  in  the  agricultural  business.  Now,  that  can  simply  mean  but 
one  thing,  and  that  is  that  they  have  gotten  the  prevention  of  accidents  down 
to  such  a  science  —  that  they  have  reduced  the  amount  of  accidents  in  the 
trades,  and  in  this  connection  the  German  government  has  spent  enormous  sums 
of   money   in   a   scientific   way. 

Mr.  Schwedtman  has  also  described  some  of  the  museums  there,  partic- 
ularly in  Berlin,  ancf  some  of  the  cities  in  Austria.  They  have  many  of  these 
machines  in  operation  there  showing  the  different  safety  attachments.  I  know 
from  my  own  experience  that  with  these  machines  set  up  and  with  these  at- 
tachments and  the  information  that  will  be  disseminated  in  this  country,  we  will 
get  the  manufacturers  interested  in  the  question  and  their  superintendents, 
and  they  will  find  many  places  about  a  machine  where  a  workman  is  liable  to 
catch  his  finger,  and  after  creating  an  interest  the  result  will  be  that  there  will 
be  a  great   reduction   in   accidents. 

Mr.  Chairman  :  In  1893  there  were  180,000  employes  working  about 
coupling  and  uncoupling  cars,  there  were  310  killed  in  1893,  and  8,000  injured. 
In  1907,  there  were  318,000  engaged  in  coupling  and  uncoupling  cars  and  272 
were  killed,  although  the  number  of  employes  were  almost  doubled,  there  were 
not  quite  as  many  killed,  and  the  number  injured,  4,000,  a  little  bit  less  than 
half. 

Mr.  Kirby  :  I  think  that  is  the  most  important  feature  to  prevent.  Vou 
cannot  compensate   for  the  loss  of  life,   an   eye  or  a  limb. 

Adjourned  until  three  o'clock  in  the  afternoon. 


FRIDAY  MORNING 

October  7th,    1910. 

Mr.   Chairman  :    We  would  be  glad  to  hear  from  Mr.   W.   H.   Stackhouse. 

Mr.    Stackhouse:     Mr.    Chairman    and   gentlemen,   with   reference   to  your 
first   question,   in   my   opinion    the   present   liability   law    obtaining   in   this    State, 
generally  known   as  the  Norris  law,   should  be  radically  amended.     Not  that   in 
my  opinion,  however,  good  and  sufficient  cause  did  not  exist  prior  to   its  enact- 
ment   for   some  amendment   of   the   then   existing   law   affecting   personal    injury 
accidents  in  industrial  pursuits.    As  you,  of  course,  are  well  aware,  prior  to  the 
enactment  of   the   Norris   law,   while   the   conditions  of  the  old   common   law  as 
well    as   our    special    statutory    provisions    prevailed    under    which    all    employers 
were  allowed  as  a  basis  of  defenses   for  these  accidents,  the  elements  of  con- 
tributory negligence  and  the  assumption  of  risks.     As  intimated  a  moment  igo, 
those  former  laws  have  become  totally  inadequate  to  our  present   industrial  con- 
ditions and   required   more  or  less  radical   treatment.     Under  those  laws  the  em- 
ployes were  obliged  to  incur  all  the  responsibility  with  reference  to  unavoidable 
accidents   in   the  legitimate   pursuits   of   their   regular   vocations.     And  that  class 
of  accidents,  I  think  that  all   agree,  constitute  the  greater  majority  of   accidents 
in  those  pursuits.     Hence,  the  unfairness  of  the  then  prevailing  law,  compelled 
the   employes   to   bear   the   entire   burden.     Now   the    Norris   law,   or    rather  the 
enactment   of   the   Norris  law,   has   practically   had   the  effect   of   perpetrating  an 
equal    unfairness   upon   the   employers,   as   the    former   elements   of   defense  both 
of  contributory  negligence  and  assumption  of  risk,  are  practically  eliminated.    It 
is  true  under  certain  conditions,  as  provided  for  by  the  Norris  law  unusual  neg- 
ligence on  the  part  of  the  employe  could  be  made  as  a  defense,  but  only  so  far 
as  it  would  serve  to  have  a  mitigating  effect  on  the  award  made  the  employes. 
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and  it  would  be  difficult  to   conceive   of   a  case   wherein   such   contributory  neg- 
ligence—  unless  absolutely  criminal,  would  constitute   sufficient   reason   under  the 
law  to  give  the  employer  much  relief.     Hence  in  my' opinion,  the  present  law  is 
as  unfair  to  the  employer  as  the  previous  law  to  the   employe;   consequently,  I 
am  in    favor   of   a    radical   change    in    the    Norris   law.     That,    however,    in    my 
opinion,   would   have   to  be   made   coincident   with    further   regulations  along   the 
line  of  a  compensatory  law   for  employes,  one  of  necessity  having  to  be  largely 
supi)lcmentary  to  the  other;  for  this  reason  in  substituting  the  compensatory  plan 
for  the  heretofore  liability  system  under  which  we  have  proceded  until  recently  I 
am    decidedly    in    favor    of    the    co-operative    plan.      Under    our    constitution    it 
would    be,    I    think,    without    any    question,    illegal,    to    enact    a    compulsory    co- 
operative   compensatory    plan ;    hence,    that    plan    would    necessarily    have    to    be 
optional.      But   in   the  event   of  that   option   not   being   exercised   by   both   parties 
involved,   you   would   have   to   offer   them    some   alternative    and    that    alternative 
would  have  to  be  equally   fair  or  unfair,  as  the  case  might  be,  to  both  employer 
and   employe.      When    1    reach    one    of    your    later    questions    I    will    discuss    my 
compensatory   proposition    more    in   detail,    so    my    general    proposition    would    be 
to   enact    an    optional    co-operative    compensatory    act    which   would    have   to    be 
contributed  to  by   the  various   elements   involved    in   and  affected   by   our   indus- 
trial system,  and  in  amending  our  present  liability  law,  it  would  be  my  purpose 
to  do  it  in  such  a  way  as  to  make  it  much  preferable  to  all  concerned  to  take 
advantage  of  the  provisions  of  this  proposed  compensatory  plan. 

Now,  I  believe  it  goes  without  saying,  that  anybody  of  fair  mind  in  enact- 
ing a  law  having  to  do  with  injuries  of  this  kind,  both  parties  necessarily,  must 
be  protected  against  a  certain  kind  of  negligence  —  that  is  wilful  and  criminal. 
The   compensatory  plan    being   based    on   the   general    principle   of    remunerating 
employes  who  are  injured   in  unavoidable   accidents,   which,   as   I   stated   before, 
constitute   the    greater    number   of    accidents    with    which    any    employer    has    to 
contend,   but  the   amendment   to   our   present  liability   law   provides   a  protection. 
therein    for  the  employe  against   any  willful  or   criminal  negligence   of  the   em- 
ployer  of  any   character  whatsoever;    for   instance,   with    reference   to   providing 
the  requisite  necessary  safeguards  for  the  purpose  of  protecting  life  and  avoiding 
accidents,  and  also  on  the  other  hand   for  the  purpose  of  protecting  cm[)loyers 
from  the  willful  and  criminal  negligence  of  any  irresponsible  employe  or  one  of 
criminal  tendencies;  and,  gentlemen,  just  as  long  as  we  are  engaged  in  industrial 
purjiuits  on  the  vast  scale  which  we  are   in  this  country,  just   so   long  there  are 
bound  to  be  a  number  of  criminal  employes  as  there  are  to  be  unfair  enii)l()ycrs. 
In   supporting  my  contention   in   substituting   the   compensatory    for  the   lia- 
bility  plan   I   base   it   on   the   conditions   of   our   great    country   under    which    we 
have    up   to   this   time   been   governed  —  by   which    we    have   been    goNerned,   and 
which  has  created  in  us,  regardless  of  our  personal  pursuits,  whether   employers 
or   employes,   our   dominant    characteristic,    that   of    self-reliance,      h'or    that   rea- 
son I   urge  what  to  me  constitutes  the  logical  conclusion  of  this  plan  being  con- 
tributory, and  in  that  way  we  continue  all   of  us  by   mutual   endeavor  and  gen- 
eral co-operation  to  work  out  our  own   sal  vat  inn   instead  of   substituting  therefor. 
the    paternal    system   that    exists    in    older    countries,    and    while    older,   are    much 
less    advanced    than    we,    especially    insofar    as    commercial    lines    are    concerned. 
This    compensatory    plan    in    my    judgment    would    contain    one     feature    which 
would    particularly    commend    itself    to    the    emiiluye,    he    being    involved,    insofar 
as  this  plan  is  concerned,  more  than   any  one  else.     It  would  provide  of  course 
a  reasonable   maximum   indemnity   to   commence   with,   together   with    specific   in- 
demnities   to    cover   certain    classes    or    ordinary    or    common    accidents,    whether 
major   or   minor   in    character.      And    it    should   be    drawn    so    that    its   operation 
would  be  largely  automatic,  thereby  not  only  avoiding  the  necessity  of,  but  pre- 
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venting  the  heretofore  almost  criminal  practice  of  certain  classes  of  lawyers, 
who  are  prevalent  in  all  communities;  but  I  am  glad  to  state  not  in  large 
numbers,  who  thrive  off  of  the  unfortunate  and  prosecute  his  case  for  hira 
at  a  very  high  rate  or  contingent  fee,  the  result  being  that  whatever  award 
or  damage  given  the  injured  man,  he  is  very  fortunate,  indeed,  if  he  receives 
half  of  it.  That,  gentlemen,  I  believe  in  a  general  way  expreses  my  attitude 
with   reference  to  your  first  question. 

Replying  to  your  second  question,  would  state  that  insofar  as  my  personal 

•observation  is  concerned,  both   as  a  manufacturer  and  employer,  that  the   labor 

•laws  of  the  State  mentioned,  are  entirely  adequate  and  eminently  proper  and 
fair,  and  should  be  very  rigidly  enforced  as  they  are,  insofar  as  I  am  aware. 
They  likewise  constitute  a  marked  step  in   the  evolution  of  the  commercial  life 

-of  this  country,  for  which  great  credit  should  be  accorded  the  parties  who  took 

'the  initiative  in  that  movement,  and  which  were  composed  equally  of  certain 
labor  organizations  and  a  number  of  employers  who  were  fair  enough  to  sup- 
port them  in  that  sort  of  a  crusade. 

In  reply  to  the  third  question,  I  would  state  that  I  have  no  criticism 
whatever  to  make  of  the  jur>'  system  as  a  system  in  this  country,  and  when 
considered  in  connection  with  the  right  of  appeal,  I  desire  to  say  that  it  has 
served  its  purpose  up  to  this  time  qurte  as  well,  if  not  better,  than  any  other 
system  that  has  occurred  to  anybody  up  to  this  time.  I  do  not  think,  however, 
in  cases  of  personal  injury  that  the  jury   system   under  our  present  system,  and 

-considering  the  humane  temperament  of  every  man,  and  his  humanity  is  just 
as  easily  appealed  to  on  the  jury  as  off  —  I  do  not  think  it  is  quite  as  correct 
a  system  as  could  possibly  be  devised,  because  in  a  personal  injury  case,  when  an 
unfortunate  man  appears  in  court  more  or  less  seriously  injured,  and  under  the 
unfairness  of  our  previous  laws,  with  the  exception  of  his  possibly  small  savings, 
he  is  practically  an  object  of  charity;  he  may  have  a  family  in  more  or  less  dis- 
tressed condition.  Now  all  of  these  things  naturally  appeal  to  anybody  who  has 
any  heart  who  is  serving  on  that  jury,  the  result  being,  that  as  a  rule,  the  juror's 
sympathy  is  apt  to  run  away  with  his  judgment.  The  result  being,  in  the  majority 
of  cases,  unreasonable  awards  have  been  made,  and  I  dare  say  a  larger  number 

•of  reverses  have  been  made  in  personal  injury  cases  than  any  other  class  of  cases 
coming  under  our  legal  jurisprudence,  and  that  would  constitute  my  reason  for 
substituting  for  a  jury  system  the  provision  for  the  automatic  settlement  of  those 
injuries  that  would  necessarily  have  to  be  embodied  in  this  corrective  le^^jislation 
which  we  are  discussing. 

With  reference  to  your  fourth  question,  would  state  that  in  accordance  with 

my  original  statement,  that  I  am  decidedly  in  favor  of  the  co-operative  system 
in  enacting  a   compensatory  law,   so  am   I   just  as  decided   in   favoring   that  law 

•covering  all  accidents  regardless  of  any  degree  of  negligence  whatsoever,  with  one 
exception,  which  I  noted  before,  that  which  is  willful  or  criminal  in  its  character, 
and  to  that  I  am  unable  to  conceive  how  any  serious  objection  could  be  taken 
logically,   and   as  before   stated,   the  compensation   should   necessarily   be   limited 

in  amount  and  be  reasonable.    That  being,  I  take  it,  almost  a  self  evident  axiom. 

Regarding  question  number  five,  would  state,  that  insofar  as  my  opinion  is 
^^ncerned,  I  am  very  positive  that  the  expense  should  be  borne,  as  I  indicated 
a  few  moments  ago,  by  the  parties  involved  in  or  affected  by  our  industrial  system. 
That  being,  I  believe,  strictly  in  accordance  with  my  attitude  towards  self  reliance. 
rt  must  necessarily  be  very  humiliating  to  anybody,  just  as  it  would  be  to  you 
■or  to  me,  to  have  some  one  give  him  something  because  he  needed  it.  To  have 
some  one  give  you  a  $2.00  or  $5.00  bill,  the  idea  is  very  repugnant  to  every- 
body's sense  of  self-respect  and  personal  decency.  It  being  an  entirely  different 
matter  when   you  are   indemnified   by   some   insurance   company   for  loss    of    life. 
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for  fire  or  for  any  legitimate  risk,  and  if  I  am  correct  in  that  assumption,  I  would 
say  the  employes  would  heartily  favor  a  properly  constituted  and  carefully  ad- 
ministered compensatory  plan.  They  have  already  done  it  voluntarily  in  many 
instances. 

It  is  true,  they  have  been  driven  to  it  by  the  provisions  of  our  inadequate 
laws  which  most  of  us  are  justly  criticising  and  in  a  very  proper  way,  there  being 
a  great  many  industries  in  this  country  to-day,  where  we  have  the  voluntary  benefit 
associations  in  vogue,  some  of  which  the  employes  contribute  the  entire  expense 
fund,  and  others  in  which  both  the  employer  and  employe  make  mutual  contri- 
butions. So  this  is  no  new  idea  of  mine  or  any  other  man's.  It  is  not  an  innova- 
tion to  suggest  this  to  any  body  of  employes,  as  that  is  a  thing  they  have. been 
practicing  voluntarily  for  a  number  of  years.  As  a  matter  of  principle,  and  any 
law  to  be  self-sustaining  and  practically  self-supporting,  must  be  based  on  prin- 
ciple. Why?  I  contend  that  the  parties  who  are  principals  as  well  as  those  who 
are  exclusively  benefited  by  our  industrial  system  should  contribute.  Under  those 
conditions  the  employer  certainly  cannot  and  should  not  escape  hJs  portion,  be 
it  large  or  small,  he  necessarily  being  the  largest  beneficiary  —  that  is,  his  life's 
work.  He  derives  his  income  from  it;  concentrates  all  his  energies  on  it,  and 
thus,  I  say,  whether  that  employer  being  an  individual  or  a  collection  of  individuals 
in  the  sense  of  being  an  employer,  has  the  largest  benefit,  but  not,  however,  the 
exclusive  one. 

On  the  other  hand,  employment  is  the  life  work  of  the  employe,  and  there 
are  mighty  few  of  us  who  are  not  employes  in  some  sense  of  the  word  or  other. 
The  employes  like  the  employer,  derives  his  entire  income  out  of  the  particular 
business  in  which  he  is  engaged.  It  furnishes  him,  as  it  should,  provisions  for 
his  family,  the  only  provision  he  has,  and  enables  him  insofar  as  he  is  able  to  do 
so,  to  lay  up  a  competency,  whether  it  is  sufficient  or  partially  so ;  so,  in  a  col- 
lective sense,  if  my  judgment  is  correct,  the  employers  are  equally  benefited  with 
the  employe  individually,  and  particularly  when  you  take  into  consideration  that 
he,  the  employer,  is  the  only  one  who  has  any  financial  responsibility  at  stake. 
Now,  we  have  the  two  elements  directly  involved,  and  principally  benefited  by  our 
industrial  life,  but  not  exclusively,  there  being  a  third  element  whose  status 
you  must  not  ignore  for  a  moment,  and  that  is  the  public. 

You  take  this  very  city  in  which  you  are  holding  your  deliberations  —  you 
take  each  of  the  cities  from  which  you  gentlemen  came,  and  many  other  cities  in 
the  State,  Springfield,^  Columbus,  Mansfield,  Akron,  all  great  manufacturing  centers, 
and  the  reason  why  I  apparently  specialize  on  the  manufacturing  industry  is, 
that  is  generally  considered,  at  least  outside  of  the  State,  that  we  are  noted  prin- 
cipally as  a  manufacturing  State,  but  I  wish  to  include  all  employers  in  trie  in- 
dustrial life  in  my  remarks,  and  have  it  so  understood.  Eliminate  these  factories 
from  any  of  these  cities  which  I  have  mentioned,  Youngstown,  th^  great  iron 
and  steel  center  —  the  moment  you  do  that  you  automatically  and  instantly  put 
out  of  business  nine-tenths  of  the  other  employers  of  those  very  cities.  They 
could  not  make  a  living.  There  is  not  one  of  those  cities  that  you  could  make 
a  living  in,  in  practicing  law,  unless  you  were  practically  the  only  lawyer  —  the 
banks  would  go  out  of  business  and  there  would  be  no  large  department  stores 
for  the  great  convenience  of  the  people  living  there.  The  people  would  be  living 
in  way- stations,  consequently  these  various  communities  are  directly  interested 
in  the  success  of  our  industrial  life,  are  equally  effected  by  their  success  or  failure 
as  the  employes  of  those  establishments.  Consequently  my  contention  is  that 
these  three  elements  constitute  the  industrial  portion  of  society,  and  this  being 
a  question  of  social  economics,  it  is  one  for  them  to  exclusively  solve,  and  if 
this  is  the  correct  solution,  or  even  a  move  in  that  direction,  it  becomes  a  joint 
obligation  of  those  three  elements  to  contribute  to  this  fndemnity  fund  and  out 
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of  this  indeninitv  fund  after  it  has  been  collected,  and  which  should  be  adminis- 
terqd  by  the  State,  all  awards  for  actions  should  be  paid  whether  the  element 
of  liability  enters  into  the  proposition  or  not.  Of  course,  you  understand,  1  am 
only  voicing  my  own  opinions,  and  do  not  wish  to  appear  as  dogmatic,  for  I  do 
not  claim  that  my  plan  constitutes  a  general  panacea  for  all  of  our  troubles. 

I  repeat  that  out  of  this  fund  should  be  paid  the  award  given  a  man  in  a 
case  where  the  question  of  liability  has  become  a  factor  although  the  plan  itself 
is  primarily  intended  to  cover  avoidable  accidents. 

Mr.  Chairman  :  Accidents  to  which  you  could  not  contribute  negligence 
on  the  part  of  the  employer  or  employe? 

Mr,  Stackhouse:  Yes,  sir;  exactly,  it  being  assumed  that  in  order  to  make 
this  plan  operative  that  there  be  an  advance  agreement  by  every  employer  and  his 
employes  —  they  would  have  to  agree  in  advance  to  substitute  this  system  for  the 
alternative  law  that  I  have  referred  to,  and  of  course,  this  agreement  would  have 
to  be  made  in  conformance  with  certain  prescribed  formalities  and  in  writing. 
The  law  would  then  operate  automatically  insofar  as  unavoidable  accidents  are 
concerned,  to  which  you  could  attribute  no  fault  to  either  party,  and  in  the  event 
of  any  slight  disagreement,  and  such  disagreements  are  apt  to  occur  over  most 
any  proposition,  there  should  be,  as  a  tentative  sug^^^estion,  a  duly  designate.l  State 
official  or  board  to  decide  promptly  these  disagreements,  and  whose  judgment 
should  be  final  and  without  the  slightest  expense  to  either  party. 

Now,  in  reference  to  the  extreme  cases  they  would  naturally  be  rare,  that 
in  which  liability  existed  on  the  part  of  either  one  of  the  parties  at  suit,  it 
will  be  necessary  of  course  to  bring  an  action  in  court  to  try  the  case  and 
in  accordance  with  the  extent  of  liability  existing,  the  verdict  would  be  fixed. 
In  the  event  of  course  of  their  being  willful  or  criminal  negligence  the  em- 
ploye would  get  nothing  whatever.  On  the  other  hand,  in  the  event  of  equal 
negligence  of  the  employer  the  award  would  be  correspondingly  greater  but 
within   the   limit   of   the    maximum    indemnity. 

Now,  my  principal  reason  for  suggesting  that  all  these  cases  of  awards 
provided  for  out  of  this  general  indemnity  find  is,  that  I  am  trying  to  suggest 
something  as  a  substitute  for  our  jnry  .«^ystcm  that  will  be  more  reasonable  and 
just.  The  very  mr.mcnt  you  get  these  three  different  elements  involved  in  par- 
ticipating in  the  creation  and  maintenance  of  this  general  indemnity  fund,  they 
are  instantly  equally  interested  in  seeing  that  it  is  properly  administered.  We 
will  then  have  awards  that  are  more  just  than  sympathetic,  and  that  is  what 
we  should  have  and  in  proper  proportion  the  expense  w^ould  be  distributed 
between  these  three  elements,  the  employer,  enipKu-e  and  general  public  by  tax- 
ation. So,  insofar  as  unavoidable  accidents  are  concerned,  there  would  be  no 
trial  necessary.  That  would  do  away  wivh  tl\'it  expense  entirely  and  the  em- 
ployment of  improper  character  lawyers  The  award  would  be  made  properly 
and  the  entire  amount  wcnild  go  instantly  and  directly  to  the  injured  person, 
but  the  jury  trial  would  come  in  wl.en  we  reached  these  extreme  cases  where 
liability  existed,  and  in  my  judgment  under  the  provisions  of  this  proposition, 
legislation  would  be  such  that  everybody  would  be  mtitually  interested  in  having 
the   law   fairly  and  properly  administered.     I  thank  you  very   much. 

Mr.  Rohr:  May  I,  Mr.  Chairman,  through  you,  ask  Mr.  Stackhouse  if 
tl:e  sum  total  of  this  automatic  compensation  would  follow  after  the  lines  as  I 
may  now  refer  to.  While  Mr.  Harmon  was  acting  as  receiver  for  the  C,  H. 
&  1).  and  the  Pere  Maniuette  railroad,  there  was  an  accident  to  the  employes 
who  were  participating  in  an  excursion  or  outing,  through  no  fault  or  negli- 
gence of  tlie  employes  there  was  an  accident  in  which  quite  a  number  were 
killed  and  (juite  a  number  injured.  The  receiver  of  this  road  adjudicated  all 
claims.     There  were  no  contests.     He  adjudicated   all  claims   for  the  deaths   and 
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injuries  satisfactory  to  those  who  suffered.     What  would  be  your  idea  how  these 
things  should  be  adjudicated?     Without  recourse  to  law? 

Mr.  Stackhouse:  Absolutely.  Of  course,  in  the  particular  case  which 
you  cite  I   imagine  that  would   come  under  the  jurisdiction   of  the  Federal   law. 

Mr.    Rohr:    That  would  be   outside  of   our  own   State   law? 

Mr.  Stackhouse:  The  very  moment  the  accident  occurs,  unavoidable  as 
the  most  of  them  are,  you,  the  employer,  are  instantly  out  of  it,  as  am  I,  the 
employe,  as  that  has  already  been  provided  for  in  accordance  with  my  idea. 

Mr.   Rohr:     I   brought  that   up   in   order  to   understand   your  position. 

Mr.    Stackhouse:     Ves,   that   would   be   my   idea. 

Mr.  Winans:  1  would  like  to  ask  Mr.  Stackhouse  in  case  we  were  to  pass 
a  law  limiting  the  amount,  what,  in  his  opinion,  would  be  a  fair  allowance  to 
the  employe? 

Mr,  Stackhouse:  In  giving  this  proposition  whatever  more  or  less  super- 
ficial or  meritorious  study  I  may  have  given  it,  I  have  confined  myself  to  gen- 
eral principles  for  the  reason  there  is  absolutely  no  use  in  either  your  body, 
which  is  recommendatory,  or  the  legislative  body  in  Columbus,  or  any  other 
body,  trying  to  agree  on  details,  because  unless  you  agree  on  general  principles 
there  would  be  no  details,  and  I  have  given  no  consideration  to  the  amounts 
of  any  indemnities. 

Mr.  Winans:  I  understand  then  that  you  would  say  that  we  fix  the 
amount   of   allowance   to   the   employes    in   accordance   with   the    fund   created. 

Mr.  STAcn<norsE:  No,  that  would  not  by  my  position.  I  do  not  under- 
stand, because  I  do  not  know  whctler  your  board  contemplates  recommending 
a    specific    amornt   or    \\hether    you    propose    going   that    far. 

Mr.  Winans:  That  is  my  observation  of  it,  we  should  fix  a  specific 
amount  for  the  accident. 

Mr.  Stackhouse:  Before  you  do  that  you  will,  of  course,  have  to  agree 
on   general  principles. 

Mr.   Winans:     You   mean    in    reference   to   agreeing  on    a    fund? 

Mr.  Stackhouse:  Yes,  naturally,  in  reference  to  that  and  other  provis- 
ions before  going  into  the  amount,  even  in  the  way  of  estimates.  I  would  want 
to  go   into  that   much   more   carefully   than   I   have   so    far. 

Mr.  Winans:  Now,  in  regard  to  the  question  of  liability,  Mr.  .Stackhouse, 
you  do  not  contend  that  the  Norris  bill  is  unfair  to  the  employers  under  the 
provision    of    contributory   negligence? 

Mr.  Stackhouse:    Yes,  sir;  T  do. 

Mr.  Winans  :  Don't  you  think  that  it  is  only  fair  and  proper  that  where 
the  negligence  of  the  employe  is  slicj'ii  and  the  ne^!:1iG:ence  of  the  employer  is 
gross   in   comparison,  that   the  employe   should   have   ri^/nt  of   action? 

Mr.  Stackhouse:     I  certainly  do. 

Mr.  Winans:  Further,  I  will  say  that  where  it  is  found  that  the  employer 
violates  a  law  governing  his  dcKirtmcnt  in  reference  to  safety  devices  —  in  case 
he  violates  that  law  —  and  it  is  found  that  the  emi)loyc  then  in  that  case,  is 
guilty  of  contributory  mglijicnco ;  tli.'it  the  drfcnse  of  contributory  nc^li'Tfence 
shall   not  bar  recovery,  is  not  that   fair  and  proper? 

Mr.  Stack  HoiSF. :  Well,  I  have  niv  doubts  whether  it  is  fair  and  prober.  If 
a  man  is  tc>ld  to  go  to  West  Dayton,  or  that  portion  on  the  other  side  of  the 
river  —  there  is  a  bridge  down  there  that  is  the  usi'al  means  of  transportation  or 
egress  from  this  part  of  the  city  to  the  otb.er,  nnd  when  he  is  toUl  to  go  over 
there  by  the  party  who  employs  him,  rmd  t.-lls  him  to  --r,,  over,  knows  the  bridge 
is  down,  and  when  the  man  .<:^ets  tl'erc  he  knows  the  bridge  is  dr)wn  and  he 
jumps  right  off  and  is  killed,  I  would  not  have  synipatliy  for  him,  besides  it  is  a 
sad   commentary   on   our   American   propjc,   and    1    do   not   know   of   any   more   in- 
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telUgent  workmen  than  our  American  workmen,  and  we  only  need  to  stop  to 
consider  our  vast  industries  to  confirm  this  statement.  You  certainly  as  an  in- 
telligent man  would  not  attempt  to  operate  a  machine  in  another  man's  factory 
that  you  knew  was  defective,  and  being  defective  would  endanger  your  life,  or 
endanger  your  limbs ;  as  an  intelligent  man  you  would  refuse  to  operate  the 
machine.  Now  that  brings  us  right  back  to  the  assumption  of  risk;  that  propo- 
sition being  entirely  eliminated,  and  I  have  not  the  faintest  objection  to  its  being 
eliminated,  provided  such  a  law  is  supplementary  and  in  a  way  interwoven  with 
a  proper  compensatory  plan,  but  remember  that  our  present  law  stands  alone  by 
itself,  it  being  the  only  law  under  which  we  can  operate  with  reference  to  lia- 
bilities. There  is  no  alternative.  Insofar  as  the  practical  workings  of  that 
law  is  concerned,  the  jury  being  the  judge  as  to  what  constitutes  contributory 
negligence  and  assumption  of  risk,  and  with  the  prevailing  sentiment,  rather  a 
commendable  sentiment,  of  the  people  to  appreciate  the  great  distress  of  a  suffer- 
ing man,  you  can  see  what  the  natural  tendency  would  be,  to  inadvertently  make 
an  exorbitant  award  against  the  employer,  not  intentionally,  but  their  hearts 
would  get  away  with  their  judgment. 

Mr.  Wixans:  Now,  Mr.  Stackhouse,  I  would  like  to  get  at  this  more  clearly 
io  that  we  will  understand  each  other.  You  are  a  manufacturer.  You  no  doubt 
have  dam^crous  machinery  which  the  law  requires  you  to  guard.  Suppose  you 
deliberately  refuse  to  do  that.  The  railroads  violate  the  law  and  they  compel  mc 
to  violate  them,  but  they  are  responsible  to  the  law  themselves.  Now  suppose 
an  employe  comes' along  —  we  will  say  John  Smith  —  and  j'ou  say  there  is  n 
machine  I  can't  guard,  but  you  .go  ahead  and  do  the  best  you  can  and  I  will 
comply  with  the  law  later.  This  man  gets  hurt  or  killed  and  it  can  be  shown 
that  he  was  careless  or  guilty  of  contributory  negligence  in  any  degree.  You 
sec,  you  bein;?  guilty  of  violating  the  law  causes  the  injury;  isn't  that  only  a 
just  proposition  to  take  away  the  defense  of  contributory  ne:jligence. 

Mr.  Stackhoi'se:  I  think  in  that  case  which  you  stated,  it  would  be  very 
proper. 

Mr.  Wixans:  What  I  want  to  get  at  is  this:  So  far  as  the  question  of 
contributory  negli.o^ence  in  the  Norris  bill,  it  does  not  go  as  far  as  the  liability 
law  of  the  J^tenm  railroads,  and  that  is  the  only  question  where  the  doctrine  of 
contributory  negligence  is  taken  away  as  a  defense  where  he  violates  the  law. 

Mr.  Stackhouse:  Not  at  all,  there  are  a  hundred  cases  where  a  man  can 
be  guilty  of  gross  or  criminal  negligence  —  not  gross  —  but  be  unnecessarily  in- 
jured without  the  employer  being  involved  at  all.  Now,  my  proposition  is  to 
waive  everything  in  the  way  of  liability  except  what  is  personal  or  criminal  on 
both  sides. 

Mr.   Chairman:     That  is  what  you   call   malicious  negligence? 

Mr.  Stackhouse:     Yes,  sir. 

Mr.  Winans  :  What  I  want  to  say  is  simply  this :  The  employer  is  fully 
protected  under  the  Norris  bill.  He  can  put  up  the  defense  of  contributory 
ncj^ligence. 

Mr.  Stackhouse:  The  employer  is  not  protected  at  all  under  the  Norris 
bill,  even  though  the  employe  has  been  guilty  of  contributory  negligence,  not  using 
the  term  criminal,  he  has  been  guilty  of  contributory  negligence,  and  that  simply 
operates  as  a  mitigation  in  effect,  but  does  not  relieve  the  employer. 

Mr.  Winans:  What  I  was  going  to  say,  except  he  is  relieved  of  being  re- 
sponsible for  any  case  of  contributory  negligence,  exce:)t  where  he  violates  a  penal 
statute. 

Mr.  Stackhouse:     I  don't  think  it  docs.    That  one  instance  is  very  plain. 

Mr.  Winans:     It  is  right  here,  Section  6215-2,  reads  as  follows: 
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"That  in  all  such  actions  hereafter  brought,  the  fact  that  the  employe  may 
have  been  guilty  of  contributory  negligence  shall  not  bar  a  recovery  where  his 
contributory  negligence  is  slight  and  the  negligence  of  the  employer  is  gross 
in  comparison.  But  the  damages  shall  be  diminished  by  the  jury  in  proportion 
to  the  amount  of  negligence  attributable  to  such  employe.  Provided  that  no- 
such  employe  who  may  be  injured  or  killed  shall  be  held  in  any  degree  to  have 
been  guilty  of  contributory  negligence  in  any  case  where  the  violation  of  such- 
employer  of  any  statute  or  law  of  the  state,  or  United  States,  exacted  for  the 
safety  of  employes  in  any  way  cf^ntriliited  to  the  injury  or  death  of  such  em- 
ployes unless  by  the  terms  of  his  employment  it  was  expressly  made  the  duty  of 
such  employe  to  report  such  violation  to  the  employer  and  the  evidence  shows 
that  such  employe  failed  so  to  report  and  that  the  employe  was  not  possessed 
of  knowledge -of  such  violation.  All  questi<^ns  of  negligence,  contributory  negli- 
gence, and  assumption  of  risk,  shall  be  fur  the  jury,  under  the  instruction  of 
the   court.",, 

In  that  case  it  has  entirely  abrogated  the  question  of  contributory  negli- 
gence. 

Mr.    Stackhouse:    That    is    what    I    claim. 

Mr.  Winans:  Now,  if  the  employer  will  comply  with  this  law,  he  is  get- 
ting entirely   away   from  the  defense   of   contributory  negligence. 

Mr.  Stackhouse:  I  understand  we  are  all  discussing  the  question  with  the 
idea  and  hope  that  there  will  be  no  contributory  negligence  to  contend  with, 
except  in  extreme  cases.  I  do  not  see  that  there  is  much  for  us  to  discuss,  Mr. 
Winans.  I  am  willing  to  eliminate  entirely  —  my  plan  provides  for  that;  this 
more  or  less  consequential  cause  of  contributory  negligence  on  the  part  of 
the  employes,  waive  all  that,  and  only  insist  upon  protection  on  both  sides 
against  criminal  negligence. 

Mr.  Winans  :  I  want  to  state,  Mr.  Stackhouse,  you  go  too  far  in  con- 
demning the  Liability  law. 

Mr.    Stackhouse:    That   is   a   matter  of  opinion. 

Mr.  Rohr  :  I  want  one  more  interpretation ;  I  want  to  get  right  as  far 
as  I  am  concerned.  In  question  five,  I  believe  Mr.  Stackhouse  said  he  believed 
the  compensation  to  injured  employes  should  be  borne  by  the  employers'  society^ 
and   the  employes. 

Mr.  Stackhouse:    Yes. 

Mr.  Rohr:  In  that  respect,  where  it  is  automatic,  a  commission  to  adjudi- 
cate with   full  power,  or  may  be  reviewed  by  a  court  of  proper  jurisdiction. 

Mr.  Stackhouse:  My  idea,  Mr.  Rohr,  is  to  absolutely  prevent  this  prac- 
tice of  app.eal  by  lawyers,  which  drags  out  litigation  endlessly,  and  the  man 
who  suffers  is  the  man  who  is  waiting  for  his  compensation,  and  in  this  plan 
there   will   be   no   appeal   in   any  case. 

Mr^  Rohr:  In  that  case  your  confidence  would  be  sufficiently  great  ta 
leave    it   entirely   to   a    commission? 

Mr,  Stackhouse:     Yes,  sir;  under  the  provisions  of  a  properly  drawn  law. 

Mr.  Chairman  :  You  take  the  position  then  that  it  would  be  wise  to 
seek  out  a  compensation  act  as  a  substitute  for  the  common  law  method  of 
determining   or    settling   personal    injury    suits? 

Mr.    Stackhouse:    Yes,    sir. 

Mr.  Chairman  :  How  would  you  define  the  class  of  employes  with  re- 
spect to  their  earning  power  who  would  come  under  this  compensation  act? 

Mr.  Stackhouse:  I  had  in  view  the  classes  of  industry  that  your  Com- 
mission is  to  cover,  which  I  believe  are  all  industrial  concerns  engaged  in  busi- 
ness for  profit. 

Mr.   Chairman  :    Yes. 

Mr.  Stackhouse:  My  idea  would  be  that  it  would  include  all  those  em- 
ployes whom  you  might   term  as   operators. 
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Mr.  Chairman  :    For  example  the  German  law  says  that  everybody .  earn-  ^ 
mg  2,000  marks  or  less. 

Mr.    Stackhouse  :    Yes. 

Mr.  Chairman:  Everybody  earning  2,000  or  more  up  to  3,000,  may  take 
:part. 

Mr.  Stackhouse:  I  believe  the  German  law  furnishes  $480  as  the 
maximum  earning  as  an  operator  upon  whom  this  law  is  compulsory,  and  those 
whose  earnings  are  in  excess  of  that  sum,  it  is  optional  with  them  to  partici- 
pate. You  will  note  that  that  law  possesses  certain  limitations  which  are  nat- 
ural and  very  proper,  and  the  German  law,  as  every  European  law,  restricts 
that  compulsory  law  to  certain  vocations  as  it  would  be  in  this  case.  It  would 
be  limited  correctly^  and  its  scope  would  cover,  the  scope  of  your  Commission, 
but  there  would  naturally  have  to  be  some  limitations  placed  on  it.  It  would 
not  cover  every  man  who  is  employed,  strictly  speaking,  and  I  use  the  term 
employes  in  a  restricted  sense  in  this  legislation,  with  reference  to  operatives, 
in  factories,  stores,  railroads  and  elsewhere. 

Mr.  Chairman:  Why  must  the  State  interfere  —  well,  why  should  the 
State  make  education  compulsory?  On  the  ground  of  public  policy.  So  the 
German  philosophers  and  educators  say  up  to  this  point  a  man  cannot  take  care 
of  himself.  He  is  like  a  man  who  has  a  little  house.  .  Now,  if  you  have  an 
insurance  scheme,  the  man  owning  the  little  house  can  make  his  contribution 
and  if  it  burns  up  tomorrow,  it  is  distributed  over  the  whole  State  and  among 
those  who  have  contributed  likewise.  And  here  is  a  man  twenty-one  years 
old,  who  does  not  own  anything  except  his  capacity  to  earn  two  dollars  and 
fifty  cents  per  day,  loses  his  arm  tomorrow,  and  this  scheme  up  to  2,000  marks 
will  enable  him  to  take  care  of  himself,  but  if  he  earns  more  than  2,000  marks 
he  does  not  need  this  insurance.  In  Germany  a  man  who  makes  $5,000  a  year 
can  insure  his  life  in  the  Equitable  Insurance  and  provide  for  his  family. 
Would  you  limit  this  scheme* to  apply  to  people  earning  less  than  $1,200  a  year? 

Mr.  Stackhoi'se:  I  would  most  certainly  limit  it  to  a  maximum  earn- 
ing, yes,   sir. 

Mr.  Chairman:  Now,  in  raising  the  fund  on  which  you  are  going  to  make 
your  compensatory  act  operate,  would  you  do  it  by  an  insurance  scheme? 

Mr.  Stackiiolse:  That  would  be  the  scheme  that  would  first  and  naturally 
snp^c^cst  itself  to  me.  It  would  be  in  fact,  no  matter  what  else  you  called  it,  an 
insurance  proposition,  Xot  a  stock  company  insurance  proposition,  or  anything 
of  that  kind,  but  it  is  a  question  of  insurance;  that  is  all  it  is  —  a  liability  in- 
surance, but  instead  of  hcini?  handled  by  a  business  concern  organized  for  profit, 
it  is  goinir  to  be  handled  thr«)U.'^li   the   State,  without  profit. 

Mr.  Ciiairmax:  They  say  you  cannot  introduce  a  compensation  act  to  wipe 
out  tlie  jury  system.  The  constitution  of  every  Stnte  S'lys  every  cause  of  action, 
involvim;  .-^JCno  or  ui)\vard,  has  the  riiiht  of  trial  !)y  jury,  and  they  com^  back 
and  say.  you  cannot  wipe  out  tlie  riirht  of  a  man  to  try  his  case  by  a  jury.  How 
would  you   meet   tliat   iiropositirm  ? 

Mr.  SrACKiiorsK :  That  is  the  reason  that  I  feel  it  is  absolutely  necessary 
to  have  these  two  proposed  laws  correlate,  the  compensatory  law  being  optional 
for  the  vcrv  reasons  you  have  just  stated,  and  I  do  not  know  of  any  law  to 
prevent  \ou  and  me  fmm  a  settlement  of  any  proposition  between  us,  provided 
we  do  it  voluntarily,  Mr.  Chairman.  Now,  to  illustrate  the  point  you  have  brought 
out,  1  will  say  as  an  em])lo\cr,  I  refuse  to  enter  into  that  advance  scheme  with 
my  employes.  1  am  taxed  just  the  same  with  the  other  employers  for  my  con- 
tribution to  this  fund  as  thoui^h  I  did  take  advantage  of  it.  I  have  got  to  par- 
ticipate to  the  extent  of  my  contribution  to  which  extent  I  am  handicapped  over 
the   other   employers   who    contribute   and   utilize   the   provisions   of   that    law.     I 
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have  got  to  fall  right  back,  I  will  say,  in  general  terms,  on  the  former  liability 
law  which  prevails  here,  and  it  will  simply  be  a  question  of  liability  with  certain 
modifications,  so  that  those  modifications,  plus  these  contributions  which  I  make 
to  the  compensatory  law,  will  be  sufficient  to  enforce  the  adoption  of  the  com- 
pensatory plan. 

Mr.  Chairman:  If  you  put  it  in  that  shape  it  would  work  automatically 
as  a  compulsory  act. 

Mr.  Stackhouse:    Yes,  that  is  my  idea. 

Mr.  Chairman:  That  is  one  of  the  big  features  of  the  proposition,  and 
there  is  an  eminent  trial  lawyer  and  I  think  he  has  answered  the  question,  but  I 
may  be  mistaken.  He  says  that  the  legislature  can  declare  that  there  is  no  cause 
of  action.  For  example,  I  may  make  my  note  to  you  for  money  you  have  given 
me.  The  legislature  counts  that  after  a  certain  number  of  years  that  note  is 
paid  even  though  I  have  not  paid  a  cent  of  it.  The  statutes  of  limitation  vary 
from  a  few  months  to  twenty-one  .years.  He  says  the  legislature  can  declare  that 
there  is  no  cause  of  action.  It  can  declare  there  is  no  cause  of  action  after  you 
have  put  in  operation  your  compensatory  act  which  does  compensate. 

Mr.  Stackhouse:  And  prior  to  the  settlement  having  been  made.  In  other 
words,  the  very  moment  I  reach  this  advance  agreement  with  my  employes  it 
automatically  and  forever  bars  any  cause  of  action. 

Mr.  Chairman:  He  claims  that  the  legislature  can  declare  an  act  which 
provides  for  the  compensation,  although  the  accident  has  not  yet  occurred,  and 
that  there  is  no  cause  of  action  within  the  scope  of  that  plan. 

Mr.  Stackhouse:  Of  course,  I  do  not  pretend  to  know  whether  that  is 
sound  law  or  not,  neither  do  I  know  whether  it  is  possible  to  draft  any  bill  cov- 
ering as  abstruse  and  as  vast  possibilities  as  this,  that  some  lawyer  could  not 
imagine  that  there  was  some  flaw  in  it. 

Mr.  Chairman:  That  is  the  effect  of  the  German  act,  there  is  no  cause  of 
action  within  the  scope  of  the  operation  of  the  plan.  Their  plan  is  compulsory. 
There  is  a  right  of  appeal.  The  first  award  is  determined  by  a  board  of  em- 
ployers, and  then  if  the  employe  is  not  satisfied,  he  appeals  to  a  board  of  arbitra- 
tion;  one-half  of  their  representatives  is  re[)rcscnted  by  the  employes  and  one- 
half  by  the  employers,  and  one  Ls  a  pnlilic  official,  and  if  either  the  employer  or 
employe  is  dissatisfied,  he  can  then  appeal  to  the  Imperial  Insurance  T>oard,  The 
Maryland  Act  was  knocked  out  when  the  legislature  attempted  to  place  judicial 
power    with  the  Insurance   Department   of   the   State. 

Mr.  Stackhouse:  The  right  of  anpenl  in  (jcnnnny  mic^lit  work  satisfactorily, 
but  we  know  it  would  not  be  sitisfartory  to  the  mo^t  of  the  people  in  this  country 
who  are  affected  by  this  law.  which  is  my  only  ohiection  to  the  rijht  of  appeal, 
and  because  I  think  in  a  great  majority  of  cases  in  cxercisincj  the  ri-^ht  of  appeal 
th*»  <»nii)lo>ers  have  got  the  best  of  it  in  contradistinetion  to  the  cin[)loycs.- 

Mr.  Chairman:  I  was  ccoing  tu  ask  you,  Mr.  St  tckhouse,  whether  you  have 
any  statistics  to  furnish  us,  any  statistics  as  to  the  i)er  cent  of  the  anicnint  of 
money  paid  by  a  manufacturer  or  several  nirnnifactnrers  during  the  ye  ir  on  ac- 
count of  settlements  of  person'il  injury  sr.it<,  what  per  cent  went  to  the  plaintiff 
or  injured  employe  to  be  divided  up  between  him  and  the  attorney. 

Mr,  Stackhouse:  I  expect  that  could  ho  gotten.  I  would  not  want  to  ai»ree 
to  get  it  simply  from  the  lack  of  time,  and  I  am  a  cvry  hard  working  man.  But 
to  answer  your  question  seriou<;ly,  Mr.  Chairman,  these  statistics  could  he  gotten 
in  most  any  community.  There  could  he  no  objection  in  i^ivini^  statistics  to  a 
man  in  w-hom  you  had  confidence,  in  regard  to  your  plant,  with  the  uiuler^tanding 
that  l:e  was  not  to  use  them  individually  as  your  plant,  and  he  could  gither  tlieni 
from  other  plants,  and  he  could  give  them  collectively  to  you,  hut  I  ha\c  not  got 
them.     Of  course,  it  is  presumptions  to  suggest  it  to -you  gentlemen,  hut  you  have 
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the  statistics  of  the  liability  companies,  so  far  as  they  go.  Of  course,  there  are 
a  number  of  employers  who  do  not  use  that  form  of  insurance,  but  most  of 
them  do. 

Mr.  Chairman  :  We  have  all  the  results  of  the  investigations  of  New  York, 
Wisconsin,  Minnesota  and  Massachusetts  Commissions,  which  show  the  state  or 
condition  in  those  communities  which  will  be  practically  the  same  as  here,  and 
we  expect  to  get  them  here,  but  I  did  not  know  but  what  you  might  have  them. 

Mr,  Stackhouse:    No,  I  have  not. 

Mr.  Perks  :  Yesterday  it  was  stated  here  that  $12,500  which  the  Norris  bill 
sets  as  the  value  of  a  man's  life  —  that  is  to  be  paid  him  in  case  of  death,  was 
too  high.    Now,  have  you  any  opinion  regarding  that? 

Mr.  Stackhouse:  I  have  rather  a  confirmed  opinion  on  that  sole  proposi- 
tion, as  you  state  it.  In  my  opinion  it  is  decidedly  too  high.  Now,  of  course 
there  is  a  sort  of  a  reply  to  that  stateftient  of  mine.  You  might  ask  me  or  ask 
my  wife  if  she  would  be  willing  to  have  me  disposed  of  for  $12,000,  and  in  spite 
of  her  prejudices  in  one  direction  I  do  not  think  that  she  would  accept  the  propo- 
sition, but  the  reply  to  that  in  my  judgment  ^s,  when  you  get  right  down  to  tech- 
nically define  what  really  constitutes  compensation  for  the  loss  of  anything,  that 
amounts  to  exactly  what  it  costs  to  reproduce  it.  I  can  tell  you  to  a  nicety  what 
my  loss  would  be  if  a  machine  was  destroyed  in  my  plant,  because  I  cm  ascertain 
very  readily  what  it  would  cost  to  reproduce  that  machine.  We  can  reach  an 
agreement  that  is  absolutely  sound  from  any  angle  in  three  minutes.  Now  the 
situation  is  entirely  different  in  regard  to  the  loss  of  life.  There  is  no  sum  of 
money  that  will  compensate  for  its  loss.  No  one  could  possibly  place  a  value 
upon  it.  It  is  like  a  running  decimal  —  you  never  get  anywhere  so  long  as  you 
work.  We  must  resort  to  the  cold-blooded  expedient  for  it  is  cold-blooded,  and 
arrive  at  a  sum  that  the  average  employer  can  stand,  because  the  average  employer 
cannot  stand  any  such  indemnities  as  that. 

A.  A.  Swart*z,  representative  of  the  Brotherhood  of  Locomotive  Firemen  and 
Engineers,  Dayton,  Ohio. 

I  would  like  to  ask  Mr.  Stackhouse  how  he  proposes  to  establish  this  board 
of  award,  by  appointment  or  by  the  popular  vote  of  the  people? 

Mr.  Stackhouse:  It  is  a  very  difficult  matter,  Mr.  Swartz,  I  presume  to 
answer  a  number  of  questions  that  more  or  less  able  gentlemen  could  think  of, 
of  a  detail  character,  in  connection  with  this  and  answer  to  the  satisfaction  of 
everybody.  My  judgment  would  be  to  have  an  appointive  office,  as  a  matter  of 
expediency,  that  would  be  the  most  direct  way.  I  have  no  preference  —  no  striking 
preference  either  way.  To  be  a  little  more  specific,  I  am  inclined  to  think  I  would 
favor  a  state  board  of  three  men  to  one  man;  that  would  give  it  a  little  elasticity, 
and  two  would  govern ;  and  I  do  not  know  that  it  would  be  necessary  to  have  any 
additional  officers.  You  could  have  the  Attorney  General  as  a  member  of  this 
board  ex-officio.  That  is  my  idea  —  my  individual  idea.  There  are  several  ways 
which  it  could  be  done. 

Mr.  Swartz  :  I  would  like  to  make  a  few  remarks  on  that.  Our  Western 
Federation  Board,  in  the  selection  of  a  board  of  arbitration,  our  order  appointed 
Mr.  Shea,  and  the  railroad  corporations  appointed  Mr.  Scott,  General  Manager 
of  the  Southern  Pacific,  and  they  could  not  agree  on  the  third  party,  and  in  no 
case  where  troubles  were  submitted  to  the  Board  of  Arbitration,  could  the  two 
members  agree  on  the  third  member,  and  it  always  resulted  more  or  less  in  the 
third  party  being  appointed  who  was  in  favor  of  the  employer  class. 

Mr.  Stackhouse:  My  arrangement  would  avoid  any  contingency  of  that 
kind.  Under  this  plan  there  would  be  nobody  for  you  or  for  me  to  appoint,  or 
even  to  suggest,  under  this  law,  or  for  anybody  else  to  appoint.  It  would  be 
covered  by  that  law.     If  they  were  to  be  appointed  by  anybody  they  would  be  ap- 
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pointed  by  the  Governor  of  the  State.  I  do  not  suppose  that  either  one  of  us 
would  have  anything  to  say  about  it. 

Mr.  Swartz  :    We  are  directly  concerned  —  I  think  we  are  directly  concerned. 

Mr.  Chairman  :  I  can  answer  how  it  is  done.  The  employer  selects  one 
and  the  employe  another  and  the  statute  defines  a  third  man  —  a  certain  public 
official. 

Mr,  Swartz  :  But  the  question  I  would  like  to  bring  out  is  in  regard  to  the 
assumed  risk.  I  am  in  the  railway  service  and  running  an  engine,  and  if  there  is 
a  defect  about  the  engine,  I  know  it,  and  I  fully  report  it.  It  is  a  violation  of  the 
statute,  still  they  neglect  to  repair  it,  and  I  go  out  and  assume  that  risk,  knowing 
that  the  defect  exists.  They  tell  me  if  I  do  not  go  out  and  run  that  engine  some 
one  else  will,  consequently  I  lose  my  position  if  I  do  not  do  it,  and  my  labor 
is  my  only  means  of  earning  a  livelihood,  so  if  I  do  not  do  it  on  this  railroad  I 
have  got  to  submit  to  another. 

Mr.  Stackhouse:  That,  it  would  seem  to  me,  would  be  covered  by  the 
provisions  of  this  plan  of  mine;  that  would  constitute  one  of  those  cases  of  both 
willful  and  criminal  negligence  on  the  part  of  the  employer. 

Mr.  Winans:  For  the  benefit  of  Mr.  Swartz  and  his  organization,  I  wish 
to  say  to  the  other  members  of  the  Commission  and  the  employers,  that  the  points 
brought  out  by  Mr.  Swartz  are  the  identical  reasons  that  labor  has  taken  the  stand 
for  abolishing  the  doctrine  of  assumed  risk  in  railroad  service.  In  railroad  ser- 
vice that  doctrine  is  completely  abolished.  Therefore,  when  you  take  that  en^fine 
out  in  that  defective  condition  the  company  must,  under  the  laws  of  Ohio,  bear 
that  risk.  We  have  better  results.  They  do  not  run  that  cn:jine  out  and  they 
do  not  force  a  man  to  take  it  out,  because  under  the  statutes  of  Ohio  they  know 
they  assume  the  risk.  You  can  readily  see  as  an  employer  our  position  in  advocat- 
ing and  urging  the  abolishment  of  assumed  risk  for  the  protection  of  life  by 
placiiig  the  responsibility  for  damages  upon  the  employer. 

Mr.  Stackhouse:  I  see  the  correctness  of  your  position  to  the  extent  of 
unavoidable  accident,  but  as  a  fair  man  it  would  be  very  difficult  for  me  to  be 
in  favor  of  the  employer  assuming  all  risks  regardless,  any  more  than  you 
would  be  prepared  to  so  have  the  employe  assume  all  the  risks  regardless. 
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Mr.  Chairman  :  We  will  be  pleased  to  hear  from  Mr.  John  Chambers, 
of    Dayton,   Ohio. 

Mr.  Chambers  :  The  present  Norris  liability  law  is  a  good  one  as  far  as 
it  goes;  its  main  defect  being  in  throwing  the  burden  of  suit  on  the  disabled 
man's  family,  who  are  most  often  least  able  to  bear  the  expense,  instead  of  the 
State.  Were  recoveries  under  the  law  fixed,  of  a  sum  sufficient  to  the  point 
of  justice,  with  no  likelihood  of  a  large  percentage  of  the  sum  sought  being 
flickered  away  in  needless  and  expensive  lawsuits,  these  defects  would  not  exist, 
and  the  law  would  be  correspondingly  strengthened.  In  other  words,  the  Norris 
liability  law  as  it  aflFects  labor,  is  good  as  far  as  it  goes,  but  it  does  not  guar- 
antee anything  definite.  By  that  I  mean  a  man  may  lose  his  life,  his  family 
brings  suit  and  the  result  is  always  in  doubt  whether  they  will  get  anything 
or  not.  It  rests  between  a  jury  and  a  judge.  Sometimes  the  judge  is  at  fault 
and  sometimes  the  jury,  and  between  the  two  it  is  very  seldom  a  family  gets 
all  that   in  justice  should  come  to  them. 
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Coming  down  to  question  four,  I  believe  that  question  is  a  most  important 
one,  and  is  one  that  this  Commission  would  probably  be  required  to  go  into 
the  deepest.  The  ideal  system  of  compensation,  in  my  mind,  for  industrial 
accidents,  should  be  one  in  which  the  reward  is  a  fixed  sum  commensurate 
with  the  extent  and  nature  bi  the  disability,  automatically  and  promptly  awarded 
to  the  family  of  the  injured  man,  without  recourse  to  law,  other  than  proof  of 
injury  before  a  jury,  and  the-  jury  should  be  free  from  instruction  or  objec- 
tion by  the  court,  and  the  law  so  plain  that  misrepresentation  or  misunder- 
standing would  be  impossible.  I  believe  that  is  plain.  A  law  modeled  along 
that  line  would  be  a  justice  to  everybody  concerned.  It  would  not  leave  the 
burden  with  the  employer  nor  would  it  be  apt  to  deprive  the  family  of  the 
injured  man  of  anything  that  was  due  them  by  any  miscarriage  of  the  law, 
I  am  of  the  opinion  Ihat  a  just  method  of  arriving  at  a  fixed  sum  for  death 
or  total  disability,  would  be  to  use  as  a  basis  the  cost  of  rearing  an  average 
family  for  an  average  period  of  non-earning  years.  By  that  I  mean  the  children 
up  to  the  age  of  sixteen  years,  probably,  are  not  self  sustaining.  Beyond  that 
they  would  be  very  likely  to  earn  sufficient  to  carry  them  through,  but  it  is 
very  hard  to  strike  an  average  when  a  man  would  meet  death  and  leave  his 
children.     The   children   may  v^ry  anywhere   from   one   year   up. 

I  find  in  my  own  family  the  average  monthly  expense  for  a  family  of  four 
is  $82  per  month,  or  $984  per  year,  an  average  per  person  of  $246  per  year. 
If  the  average  non-productive  period  of  a  child  is  ten  years  the  amount  re- 
quired would  be  $2,460,  or  for  an  average  family  of  four,  would  be  $9,840, 
which  would  be   for  a  wife  and  three  children,  an   average  family   probibly. 

I    should    tliercfore   consider   $10,000   as   a    fair   basis    for   adjudging   a   loss 
involving   death,    inclusive   of    the    necessary    funeral    expenses.      Another   way   of 
arriving  at  that  conclusion,  I  figured  out  this  morning,  was  to  take  the  average 
cost    of   rcarinpr   a   child    outside   of    a    family.      It    is    well    known    that   the    cost 
in  a   family  where  there  are  three  or   four  members  boarding  at   the   same   table 
and   in   the   same  house,   is   proportionately   smaller,  but   at  the   same   time   a   man 
has  to  p.rovide  other  things  than   simply  board.     He  has  to  provide  a  home  and 
other    expenses    which,    in    the    long    run,    will    average    about    as    much    as    if    a 
child  was  put  in  a  public  institution  which  cared  for  it  at  a  fixed   rate  per  week, 
and    I    find    it   very   difficult   for   a   person  —  a   young   person  —  to    find    a    suitable 
boardin^house    for  less  than   one   dollar  per  day.     I   do  not  think  one   dollar  per 
day  would   l)o  too   much  to   figure   for  board,  clothing  and  all   necessities   of   life 
from    one    year    up    to    pro])ab]y    sixteen    years    of    age,   and    one    dollar    per    day 
would  average    about   .^HoO,   and    multiplied   up   to   ten   would    be   about    the    same 
results,  $1(',000,   so   it   is  as  broad   as  it  is  long,  whether  you  take   it    in    a    family 
or    as   an    individual. 

Xf'w.  so  far  as  creating  such  a  fund  and  carrying  it  on.  I  think  the  bur- 
den for  maintaining  such  a  fund  in  the  State  Treasury,  should  be  borne  first, 
by  those  directly  respc-n.^ible  for  the  CNistence  of  dangerous  occupations  in  pro- 
portion to  the  lUTcentage  of  accidents  in  said  trades,  and  second,  by  a  tax  upon 
society. 

Reason  for  numlur  two,  is  that  society  will  be  saved  a  big  burden  that  i; 
now  placed  upon  it  by  maintaining  charitable  institutions,  and  otb.ers  wh.o  are 
called  upon  to  meet  the  burden  that  should  fall  on  the  employer  and  not  upon 
society;  but  as-  society  wr.nld  be  beneiUed.  I  believe  it  would  be  only  fair  that 
society   maintain   a   small  tax   proportionate  to   this  burden. 

The  remainder  of  those  questions,  six,  seven,  eight  and  nine,  are  questions 
which  each  of  our  unions,  organizations  and  brotherhoods  will  have  to  answer 
individually. 

In  the  craft  that  T  belong  to,  the  printers,  we  have  very   few    accidentSs  so 
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few  indeed  we  make  no  provisions  for  them,  but  our  trade  is  rather  subjected  to 
one  drawback  and  that  is  consumption.  Our  members  are  quite  frequently  carried 
away  with  that  disease,  but  we  make  provision  for  that,  but  I  do  not  believe  that 
that  comes  within  the  scope  of  this  Commission. 

I  believe,  Mr.  Chairman,  that  that  is  all  I  have  to  offer. 
Mr.  Winans  :    You  say,  Mr,  Chambers,  you  consider  $10,000  is  proper  in 
case  of  death.    What  would  you  say  would  be  a  proper  fixed  sum  certain  in  case 
of  permanent  injury,  loss  of  hand  or  foot? 

Mr.  Chambers  :  I  believe,  Mr.  Winans^  that  the  amount  for  permanent  injury 
or  disability  should  be  the  same  as  death,  and  the  other  should  be  scaled  down. 
Now  1  think  a  good  basis  would  be  the  same  basis  as  that  on  which  the  accident 
insurance  companies  operate  on.  That  is  a  basis  iigured  out  by  intelligent  men, 
and  statistics,  I  cannot  recall  the  figures  for  a  hand,  but  they  scale  down  in  pro- 
portion to  the  seriousness  of  the  injury.  The  loss  of  an  eve  would  be  considered 
a  nK)rc  :cr"ous  loss  than  simply  to  hcive  an  ear  cut  off. 

Mr.  Smith:  You  say  that  a  wife  and  thr.*c  children  should  be  compensated 
in  the  sum  of  $10,000;  what  would  you  say  slu)v!cl  bj  t'c  fi-^arc  for  a  single  man. 
Vou  state  a  wife  and  children  —  the  cost  lo  raise  tlirec  children  uj)  to  a  certain 
aje,  sixteen,  would  be  $10,000.     On  what  do  you  bise  yi)::r  figures? 

Mr.  Chambers:  Upon  the  assumption  that  the  man  is  a  married  man,  that 
a  big  majority  of  the  married  men  are  wa^i^e-earners,  and  I  take  that  as  a  basis. 
1  think  the  figures  1  gave  you  are  from  my  own  family,  which  I  am  familiar  with. 
I  suppose  the  fi;?ures  in  some  cases  would  be  considerably  more  than  that,  because 
some  men  earn  more  than  others,  and  their  families  are  in  the  habit  of  living  on 
a  higher  plane  than  I  am  able  to  afford;  it  might  in  some  cases  be  higher  with  a 
single  man  also.  I  think  ^10,000  would  be  an  average.  I  believe  that  I  am  just 
about  on  the  average.  My  earnings  are  on  an  average  between  $100  and  $120 
per  month,  and  I  believe  that  is  about  an  average. 

Mr.  Valentine  Doolev  :  I  would  say  to  question  number  one,  I  am  not 
familiar  enough  with  the  law  to  answer  that  question. 

.A.S  to  question  number  two,  1  would  siy  that  I  believe  my  opinion  on  that 
question  would  be,  if  the  laws  were  properly  enforced,  that  they  are  fair  at  the 
present  time.  About  the  only  suggestioUi  and  the  only  su.^^estion  I  would  make, 
would  be  that  there  should  be  more  shop  and  factory  in^jectors.  I  do  not  think 
that  there  are  enough  to  take  care  of  the  shops  and  factories  in  the  State  of  Ohio. 
As  to  question  number  3  —  the  court  and  jury  system  as  fairly  satisfactory, 
]  brlieve,  so  long  as  the  judge  leaves  the  (incstion  in  the  hands  of  the  jury  in 
rc\^ard  to  how  to  decide  in  case  of  injuries  lo  \vf)rknien ;  I  believe  it  would  be 
all  right,  but  I  think  there  are  too  many  intanees  \Viiere  the  judLie  takes  it  out 
of  the  hands  of  the  jury  to  decide  and  that  certainly  is  not  satisfactc^ry  in  my 
opinion. 

Now  the  fourth  question.  I  would  be  in  favor  of  a  system  of  compensation 
for  injuries.  The  amount,  I  have  not  studied  that,  and  I  conld  not  say,  but  I 
believe  it  should  be  more  for  death  than  it  should  be  for  a  permanent  injury.  I 
believe  it  should  be  more  for  a  total  disability  that  is  permanent  than  for  death, 
and  I  believe  that  a  married  man  who  has  a  family,  or  a  man  who  has  some  one 
dependent  upon  him  should  have  more  than  some  one  who  has  no  one  dependent 
upon  him. 

Now  as  to  question  number  five.  I  believe  that  the  expense  should  be  borne 
by  the  employer. 

Now  as  to  question  number  six.     I  have  had  no  experience  in  that  whatever. 
Question  number  seven.     I  w^ould  say  that  that  is  a  question  that  there  seems 
to  be  a  difference  of  opinion  among  the  members  of  the  union,  whether  that  ques- 
tion could  be  answered  or  not.     I  would   rather  take  that  question  up  with   my 
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local  union  and  let  them  answer  it.  So  far  as  my  individual  opinion  is  concerned, 
I  believe  that  the  question  is  all  right  and  should  be  answered.  To  both  these 
•questions  —  all  three,  seven,  eight  and  nine,  they  all  pertain  to  the  same  thing 
and  that  is  a  question  for  the  local  unions  to  answer. 

Mr.  Rohr:  The  gentleman  who  preceded  Mr.  Dooley,  Mr.  Chambers,  brought 
-out  that  he  would  differentiate  between  the  compensation  paid  to  a  married  man 
and  a  single  man.  I  would  like  to  ask  whether  if  a  man  of  family  receives  under 
direct  comi)ensation  $8,000  and  the  single  man,  without  a  family,  receives  the 
same  proportionate  amount  as  it  would  cost  to  support  one,  where  it  would  cost 
to  support  four,  would  there  not  be  a  tendency  for  the  employers  to  put  in  single 
men  —  give  the  single  men  preference  to  the  detriment  of  men  with  families? 

Mr.  Dooley  :  I  believe  there  would  be  a  tendency  to  show  preference  for 
single  men  over  men  with  families  or  even  single  men  with  dependents.  I  think 
that  a  single  man  who  has  some  one  dependent  upon  him  should  have  more 
than  a  single  man  who  has  no  dependents  at  all,  but  I  believe  there  would  be 
an  inclination  toiiire  single  men  if  the  compensation  showed  too  much  difference. 

Mr.  Trieber:  Now,  the  situation  as  I  heard  it  as  to  the  distinction  made 
between  'a  single  man  and  a  married  man.  I  have  a  large  family  myself,  but 
I  am  worth  just  as  much  whether  I  am  married  or  single.  That  is  my  point, 
and  it  makes  no  difference  who  the  provider  is  or  what  he  has  to  contend 
with,  his  life  depends  on  certain  things  just  as  much  as  a  married  man..  While 
he  has  not  got  the  dependence  on  him  that  a  married  man  has,  that  makes 
no  difference.  If  I  had  the  expenses  of  a  single  man,  I  certainly  would  talk 
to  the  same  purpose,  but  while  I  am  married  and  have  a  large  family  on 
hand,  I  would  certainly  stand  for  the  same  cause,  for  I  expect  my  children 
to  grow  up  and  I  do  not  know  what  may  happen  to  them  and  I  want  tt>  make 
all  the  provisions  possible  for  them. 

As  far  as  the  second  question  is  concerned,  1  really  do  not  know  very 
much  about  it,  but  I  claim  this,  that  it  makes  no  difference  what  man  it  is, 
or  where  he  is,  what  his  occupation  may  be,  I  claim  the  employer  should  be 
responsible  for  the  sum  required  for  the  indemnity.  I  find  in  my  experience, 
•especially   in   my   trade   where   I   had   been   working   previously  — 

Mr.  Chairman  :     What   is  your  trade  ? 

Mr.  Trieber:  I  am  a  molder.  It  makes  no  difference  what  occurs,  they 
have  got  to  grind  you  down  to  a  certain  point  whereby  you  have  got  to  get 
a  day's  work  whether  you  get  anything  for  it  or  not.  It  makes  no  difference 
whether  you  get  anything  for  it  or  not,  you  have  got  to  go  ahead  and  do  it 
anyway.  The  wliole  sum  and  substance  depends  on  the  bread  and  butter.  I 
have  seen  a  good  many  cases  myself  where  I  could  not  afford  to  quit  the  job, 
for  if  I  did,  I  would  not  get  another  job  ior  a  long  time.  Now,  where  these 
conditions  prevail  there  is  a  whole  lot  of  things  done  unjust,  but  will  have  to 
be  done  for  the  simple  reason  of  the  bread  and  butter  question  only.  I  have 
been  figuring  that  for  myself  and  no  one  else,  but  what  is  good  for  mc  is 
good   for   somebody   else. 

The  court  question  —  that  is  a  peculiar  one  to  me.  I  have  not  had  very 
much  experience  about  it.  Furthermore,  I  wish  to  say  that  I  do  not  want  any 
experience  about  it.  The  court  as  I  find  it,  in  the  last  twelve  years  —  the  court 
as  far  as  the  jury  is  concerned,  I  will  favor  it  as  long  as  I  live,  but  I  do  not 
believe  that  the  judge  has  a  right  to  hamper  any  one  individually  or  any  one 
collectively.  I  have  seen  cases  whereby  the  judge  sat  on  the  bench  and  instructed 
the  jury  just  what  to  do,  and  they  brought  back  the  verdict  accordingly.  Now, 
I  think  that  is  wrong.  But  I  do  the  best  I  can,  and  if  I  can't  get  it  in  my 
Jifetime  here,  I  will  certainly  get  it  in  another  life.     I  will  certainly  have  to  go 
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on  record   for  that  part  of   it.     I  claim   that   everybody   who   comes   under  the 
head  of  law  — 

Mr.  Chairman:    You  mean  workmen? 

Mr.  Trieber:  I  mean  everybody,  and  it  does  not  make  any  difference 
whether  it  is  a  rich  man  or  a  poor  man.  We  are  all  of  the  same.  The  point 
is  this:  While  the  courts  take  the  stand  as  they  do  here  under  the  present 
conditions,  there  is  very  little  hopes  for  us  to  better  them  very  much,  only  by 
representation  at  the  ballot  box  to  get  the  people  in  office  whereby  we  can 
trust,  that  will  bring  about  those  conditions.  Now,  it  seems  rather  funny  to 
me,  that  while  we  have  laws  on  the  statute  books  that  are  good  ones,  that 
they  are  misconstrued  and  they  make  bad  ones. 
Mr.    Chairman:     Make   bad  judgments? 

Mr,  TrIeber:  Yes,  where  we  have  good  laws  they  may  not  be  enforced 
and  where  they  are  enforced  to  a  certain  extent  gives  the  privilege  to  the  judge 
to  overthrow  them  to  a  certain  point.  It  makes  it  bad  for  one  party  where 
the  other  party  may  be  in  circumstances  to  stand  it  better  than  the  other  party 
could  and  not  be  an  injustice  to  it.  Now,  as  far  as  that  part  of  it  is  concerned, 
I  am  not  familiar  with  the  proposition  as  thoroughly  as  I  might  have  been  and 
therefore  I  cannot  give  you  any  more  on  that,  and  I  am  satisfied  that  when  this 
board  gets  through  with  its  work  they  will  have  the  proper  information  from 
me  so  that  they  can  go  ahead  and  work  on  my  sentiments  as  far  as  my  part  is 
concerned.  I  speak  for  everybody,  it  makes  no  difference  what  race  or  color 
they  are;  I  have  to  make  my  living  as  long  as  I   live. 

Mr.    Rohr:     If   I   understand  Mr.   Treiber  correctly   in   answer  to   question 
three,   he   takes   exceptions   to  the   court   and   jury   system   insofar   as   it   pertains 
to  the  judge  taking  it  out  of  the  hands  of  the  jury. 
Mr.  Treiber:    Yes,  sir. 

Mr.  Rohr:  In  other  words,  you  object  to  the  judge  assuming  to  be  the 
whole    law  and   telling  the  jury  what  they   must   do. 

Mr.  F.  p.  Clark  :  Mr.  Chairman,  I  believe  that  the  gentlemen  who  come 
before  this  Commission  should  be  very  well  versed  in  the  workings  of  the  Ohio 
State  labor  laws,  and  having  been  out  of  the  city  myself  during  the  past  two 
weeks  attending  a  convention,  I  was  not  able  to  know  that  this  Commission 
was  going  to  meet  to  get  in  touch  with  the  different  workings  of  the  law,  and 
I   would   like  to  be  excused   from  making  any  statements  on  the  floor. 


CINCINNATI,  OHIO. 

October  13-14,  1910. 

Introductory  remarks  by  James  Harrington  Boyd,  Chairman. 

The  Employers'  Liability  Commission  of  Ohio  was  appointed  by  the  Governor 
on  or  about  July  1,  1910,  to  inquire  into  the  question  of  employers*  liability  and 
other  matters. 

The  Commission  met  and  organized  August  5,  1910.  The  individual  members 
from  August  5  until  September  2-3,  spent  their  time  in  investigating  the  history 
and  operation  of  the  acts  for  the  compensation  of  employes  injured  in  industrial 
accidents,  which  have  been  in  operation  in  the  European  countries  from  three  to 
twenty-seven  years  Wc  have  investigated  also  the  results  of  the  investigations 
of  Employers'  Liability  Commissions  of  other  states,  to-wit:  New  York,  Massa- 
chusetts, Wisconsin,  Minnesota,  and  Illinois. 

I  think  there  is  one  other  stnte  which  has  a  Commission  which  we  have  not 
yet  investigated,  and  that  is  New  Jersey. 

We  have  also  investigated  the  results  of  the  Pittsburg  Survey  made  through 
the  Russell  Sage  Foundation  Fund,  of  all  the  industrial  accidents  of  Allegheny 
county,  Pennsylvania,  from  June  30,  1907,  to  July  1,  1908.  We  have  also  reviewed 
the  history  of  industrial  insurance  by  professional  scholars  and  economists.  These 
investigations  were  reported  by  individual  members  of  the  Commission  at  our 
meeting  in  Columbus,  on  September  3,  1910,  and  plans  were  then  made  for  putting 
into  operation  a  scheme  for  our  investigation  at  our  next  meeting  at  Columbus, 
on  September  22  and  23,  1910.  This  plan  for  securin;^  information  and  the  holding 
of  public  meetings  is  now  being  carried  out. 

These  investigations  show,  for  example,  that  the  Liability  Insurance  Com- 
panies doing  business  in  New  York  collected  in  premiums  during  1906-7-8,  $23,- 
523,585,  and  they  paid  out  in  settlement  of  suits,  $8,559,795." 

From  these  figures  it  follows  that  on  an  'average  only  36.34  per  cent  of 
what  employers  pay  in  premiums  for  liability  insurance  is  paid  in  the  settlement 
of  claims  and  suits.  In  other  words,  for  every  $100  which  the  employers  pay 
out  for  protection  against  liability  to  their  injured  workmen  less  than  $37  is  paid 
to  those  workmen;  ^();l  goes  to  pay  the  salaries  of  attorney  and  claim  agents,  to 
the  cost  of  soliciting  business,  to  court  costs,  to  the  costs  of  administration,  and 
profits. 

It  i^  further  shown  that  the  injured  man  must  on  the  average  pay  out  of 
this  36.31  which  he  gets,  20. 3  per  cent  to  his  attorneys  and  this  too  where  re- 
coveries are  lartje.  The  recovery  in  that  investigation  averaged  over  $1,500,  and 
even  in  that  instance  the  injured  party  must  pay  out  36.34  per  cent  of  what  he 
gets  to  his  attorneys.  Less  than  25  per  cent  of  what  the  employers  pay  out  ever 
reaches  the  hands  of  the  injured  workmnn. 

Diirin;:j:  the  year  of  18t;7,  luider  the  operation  of  the  German  Insurance  Law 
there  were  loG.Odl  accidents  amon'^  3,861,500  workmen.  Now  of  these  accidents 
15,f>70  of  these  injured  persons  were  incapacitated  for  work  for  more  than  thirteen 
weeks.  I  want  you  to  fix  that  in  your  minds  for  that  is  the  fundamental  principle 
in  the  (jerinan  law;  a  sickness  of  thirteen  weeks  is  regarded  as  sickness,  but  when 
over  thirteen  weeks  it  becomes  an  accident  whether  injured  or  sick.  19.76  per 
cent  of  these  15,970  or  3,156  were  due  to  the  fault  of  the  employer,  according  to 
the  German  experience;  -25.61  per  cent  of  these  15,960  or  4,094  injuries  were  due 
to   tlie    fault    of   the    injured;   and  —  here    is    the    fundamental   point  —  54.60    per 
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cent  of  those  15,960,  or  8,720  injuries,  were  due  to  the  inherent  dangers  of  the 
industries. 

The  Australian  tables,  on  the  average,  attribute  70  per  cent  of  industrial 
accidents  as  due  to  nobody's  negligence  but  to  trade  risks.  The  tables  of  Wis- 
consin and  Minnesota  Labor  Department  ascribe  40  to  50  per  cent  of  all  industrial 
accidents  as  due  to  nobody's  negligence,  but  to  trade  risks. 

That  during  the  years  1906-7-8  there  were  reported  414,681  accidents  to  the 
nine  principal  companies  issuing  employers'  liability  policies  in  New  York  State 
and  payments  were  made  in  52,427,  or  one  payment  \yas  made  for  every  eight 
accidents. 

We  are  therefore  led  to  these  general  conclusions : 

1.  That  only  a  small  per  cent  of  workmen  injured  by  accidents  of  employ- 
ment receive  substantial  compensation,  and  therefore,  as  a  rule,  they  and  those  de- 
pendent upon  them,  are  forced  to  a  lower  standard  of  living  and  are  often  com- 
pelled to  depend  for  support  upon  public  and  private  charity. 

2.  That  the  present  system  is  wasteful,  being  costly  both  to  the  State  and 
the  employers,  the  compensation  to  the  victims  of  accidents  being  inadequately 
small. 

3.  That  the  present  system  is  slow  in  operation,  syid  necessarily  causes  great 
delay  in  the  litigation  and  settlement  of  cases. 

4.  That  the  present  operation  of  the  laws  fosters  antagonism  and  strife 
between  employes  and  employers. 

Now  gentlemen,  I  wish  to  supplement  the  written  statement  by  two  state- 
ments for  the  purpose  of  assisting  if  possible  to  focus  your  minds  on  the  real 
propositions,  as  the  Chairman  of  this  Commission  understands  them.    Let  us  assume 
for   the  sake  of  the  argument  that  the  German  statement  about  the  number  of 
per  cent  of  accidents  that  can  be  attributed  to  the  employer  wholly  is  true,  and 
that  is  the  best  evidence  we  have  which  is  based  upon  millions  of  accidents,  viz: 
That  19.76  per  cent  only  of  the  accidents  that  occur  in  industrial  operations  are 
«ittributed  solely  and  wholly  to  the  fault  of  the  employer.    Now,  everybody  under- 
stands in  those  cases  the  injured  party  has  a  remedy  if  he  can  prove  his  case 
at  common  law,  and  that  on  account  of  the  common  law  defenses  the  assumption 
of  risk,  contributory  negligence  and  fellow  servant  rule,  he  cannot  recover  in  any 
of  the  other  80  per  cent  of  those  cases.    In  other  words,  in  80  per  cent  of  100,000 
cases  of  accidents  the  injured  party  does  not  have  an  action  at  law.    What  is  more, 
and  what  the  public  do  not  seem  to  understand  and  nine-tenths  of  the  lawyers, 
that   the  common  law  does  not  presume  to  furnish  any  remedy  except  to  those 
accidents  in  which  the  employer  is  wholly  liable.     How  can  it  then  furnish  any 
remedy  for  the  injuries  of  the  400,000  annually  occurring  in  this  country.     Now, 
as  students  in  the  High  School,  we  have  all  read  about  the  battle  of  Gettysburg  in 
which,  in  three  days  40,000  were  killed  and  maimed  in  one  long  battle.    Now  then 
let  me  show  you  what  it  means  in  this  dreadful  situation  that  is  facing  this  country. 
Suppose  you  had  a  battle  of  Gettysburg  in  every  month  in  every  year,  then  you 
would  kill  and  maim  just  the  same  as  you  do  in  our  90,000,000  of  people  in  our 
industrial  operations;  and  of  the  400,000  of  people  the  common  law  is  not  presumed 
to  furnish  any  remedy. 

Now  there  is  one  other  point  which  I  want  to  present  to  your  mind.  I  think 
I  could  present  some  statistics  from  the  German  experience  which  would  serve 
to  help  to  focus  the  thing  which  we  are  trying  to  correct,  which  the  legislature 
has  placed  the  duty  on  us  to  endeavor  to  correct.  It  will  surprise  many  of  you 
to  Icam  that  Bismarck  put  the  German  scheme  of  insurance  through  the  Reichstag 
in  1883,  and  that  followed  a  lonjj  political  social  fight,  fifty  or  sixty  years.  Now 
that  law  will  be  in  operation  twenty-two  years  down  to  1905  inclusive.  During 
those   twenty-two  years   under  this   insurance   plan   in   Germany,   they   paid   out 
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1802,000,000  to  injured  persons.  There  are  three  kinds  of  relief,  sick  relief  for 
thirteen  weeks;  accident  relief  after  that  for  all  parties  injured,  and  old  age  and 
invalidism  relief. 

Now  the  total  sum  of  $802,000,000  for  twenty-two  years,  you  can  remember 
that  —  now  in  the  sick  insurance  the  employe  pays  two-thirds  of  the  cost  of  in- 
surance, and  the  employer  one-third.  In  the  case  of  accident  insurance,  the  em- 
ployer pays  it  all.  In  case  of  old  age  and  invalidism  the  government  pays  first 
fifty  marks,  that  is  $12.00  in  each  instance,  and  the  balance  is  divided  equally  be- 
tween employer  and  employe.  Now  I  come  to  my  point.  Then  in  the  sick  in- 
surance—during that  period  — that  is  of  the  $802,000,000  paid  out,  $555,000,000 
were  paid  on  account  of  sickness  insurance,  and  of  that  the  employe  paid  two- 
thirds  and  the  employer  paid  one-third.  Out  of  the  $802,000,000  the  employer  paid 
$424,000,000.  The  employes  paid  $377,000,000  and  the  Imperial  Government  paid 
fifty  marks  in  each  instance  of  old  age  and  invalidism,  and  the  cost  of  ad- 
ministration. 

Chairman:  The  Commission  \vill  be  pleased  to  hear  from  William 
Schmidt,  Jr. 

William  Schmidt,  Jr.:  The  first  question  is:  *'Wliat  is  your  opinion  as 
to  the  fairness  of  the  law  in  this  State  with  regard  to  liability  of  employers 
for  accidents  to  their  employes?  What,  if  any,  are  your  suggestions  as  to  the 
amendmeiit  of   the   law?" 

Now,  in  answer  to  that  first  question  we  think  the  present  laws  of  Ohio 
are  unfair  because  they  impose  liability  on  the  employer  without  regard  to  the 
nature  of  the  hazards  of  the  employment.  The  present  laws  of  Ohio  impose 
no  incentive  upon  employes  to  perform  their  duty  of  exercising  reasonable  care, 
but  allow  an  employe  to  recover  even  though  the  employe  himself  is  guilty 
of  negligence.  In  addition,  the  law  makes  all  questions  for  the  jury,  with  the 
result  that  for  the  same  kind  of  an  accident  with  an  equally  serious  injury, 
there  are  all  kinds  of  verdicts,  high  and  low,  and  an  employer  has  no  way  of 
measuring  the  cost  of  industrial  accidents  in  his  cost  account  in  determining 
what  the  goods  may  cost  him.  The  Employers'  Liability  Law  of  Ohio  should 
be  amended  by  imposing  liability  on  employers  for  negligence  in  the  discharge 
of  his  primary  duties  or  organizing  his  factory  and  furnishing  and  keeping  in 
repair  his  machinery  and  prescribing  reasonable  rules  and  regulations.  At  the 
same  time  the  employe  himself  should  not  be  allowed  to  recover  for  his  own 
negligence  when  the  employer  has  used  reasonable  care.  The  Matthews  law  has 
unwisely  extended  the  employers'  liability  without  the  same  time  putting  some 
restrictions  upon  the  measure  of  recovery  and  thereby  imposed  great  hardships 
upon    the    employers,    particularly    upon   the    small    employers. 

Your  second  question  is:  "What  is  your  opinion  of  the  operation  and 
adequacy  of  the  lal)or  law  of  this  State  in  relation  to  the  prevention  of  acci- 
dents, and  what,  if  any,  are  your  suggestions  for  its  amendment  in  that  regard?" 

In  some  respects  the  laws  of  Ohio  are  not  adequate  to  cover  the  prevention 
of  accidents  in  some  kinds  of  hazardous  employments,  but  the  trouble  is  not 
with  the  law,  but  in  carrying  out  the  law.  The  factory  inspectors  should  be 
men  of  highest  grade  of  intelligence,  who  thoroughly  understand  the  operation 
of  dangerous  machinery,  and  who  should  go  to  employers  in  an  absolute  spirit 
of  fairness,  and  point  out  specifically  to  the  employers  wherein  they  could  pro- 
vide means  of  preventing  accidents.  Our  suggestion  for  the  amendment  of 
the  factory  laws  of  Ohio  is  that  the  factory  inspectors  should  not  be  appointed 
])ecause  of  their  political  party,  but  should  be  selected  after  open  competitive 
examination,  and  the  examinations  should  be  of  such  a  high  standard  as  to 
secure  men  of  the  highest  intelligence  and  the  highest  integrity  of  character 
to    discharge    the    duties    in    factory    inspection.      These    factory    inspectors    also 
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should  have  adequate  compensation  because  you  cannot  get  good  men  to  dis- 
charge these  duties  on  the  miserable  salaries  now  provided  for  the  payment 
of  factory  inspectors.  These  factory  inspectors  should  be  absolutely  impartial 
and  their  appointment  should  not  be  dictated  either  by  employers*  or  employes' 
associations  or  by  laboring  men  or  labor  organizations.  It  should  not  be  a 
qualification  for  the  appointment  whether  they  are  Democrats  or  Republicans, 
but  they  should  be  allowed  to  hold  their  office  during  good  behavior  and  they 
should  not  be  appointed  unless  proven  by  competitive  examination  to  be  of 
the  highest  and  best  character,  and  sufficiently  educated  in  a  practical  way  to 
understand  their  business,  so  that  when  they  did  inspect  a  factory,  they  would 
suggest  in  a  reasonable  way  the  proper  precautions  for  the  prevention  of 
accidents. 

Question  number  three  reads:  "Is  the  court  and  jury  system  for  fixing 
the  responsibility  for  industrial  accidents  now  existing  in  the  State  satisfactory 
in  its  operation?     If  you  answer  no,  state  why." 

The  court  and  jury  system  for  fixing  responsibility  for  industrial  accidents 
is  not  satisfactory  in  its  operation.  Courts  are  sometimes  too  technical,  these 
technicalities  resulting  in  injustice  both  to  the  employer  and  the  employe.  The 
jury  system  is  not  satisfactory  because  juries  are  largely  moved  by  passion  and 
prejudice  in  reaching  verdicts. 

Your  fourth  question  is :  "Are  you  in  favor  of  a  system  under  which  all 
accidents  to  employes  shall  be  compensated  for  without  regard  to  negligence, 
but  under  which  the  compensation  paid  shall  be  limited  in  amount?  Please 
state  reasons    for  your   answer." 

In  our  opinion  the  only  solution  of  the  problem  of  industrial  accidents 
in  hazardous  employments  is  a  fair  workman's  compensation  act  in  which  re- 
covery should  be  denied  to  an  employe  where  he  has  recklessly  brought  on  the 
injury  on  his  own  shoulders.  The  compensation  for  industrial  accidents  should 
be  paid  to  the  employes  except  where  the  accident  has  been  brought  about  as 
above  indicated,  and  the  compensation  should  be  measured  in  part  as  to  whether 
the  accident  was  the  result  of  negligence  on  the  part  of  the  employer,  or  whether 
it  came  about  notwithstanding  reasonable  care  on  the  part  of  the  employer. 
In  other  words,  the  amount  of  recovery  should  be  absolutely  limited,  but  the 
recovery  should  be  graded,  taking  into  consideration  whether  it  was  brought 
about  by  the  negligence  of  the  employer,  the  combined  negligence  of  the  em- 
ployer and  employe,  the  sole  negligence  of  the  employe  when  such  negligence 
was  not  absolutely  reckless,  and  in  all  cases  the  compensation  should  be  abso- 
lutely fixed  for  amounts  depending  upon  the  nature  and  the  extent  of  the  injury. 
These  recoveries,  however,  should  be  at  a  lower  figure  because  if  fixed  abso- 
lutely by  law,  then  the  entire  amount  paid  would  go  to  the  injured  employe 
and  be  paid  with  a  certainty  and  within  a  reasonable  time,  and  therefore,  a  small 
amount  paid  under  such  a  law  would  net  the  injured  employe  much  more  than 
a  larger  recovery  where  the  recovery  was  a  matter  of  uncertainty.  These 
amounts  also  should  be  so  limited  as  not  to  throw  upon  the  employer  a  large 
increase  in  his  cost  account,  because  to  do  so  would  put  the  Ohio  employer 
at  a  disadvantage  with  the  employers  in  other  states  where  similar  laws  did  not 
exist.  In  framing  such  a  law  for  Ohio  before  all  the  other  states  had  adopted 
a  similar  law,  the  same  should  be  framed  on  most  conservative  lines,  in  keep- 
ing constantly  in  mind  the  competitive  conditions.  To  provide  for  too  large  an 
amount  of  recovery  and  thereby  too  greatly  enhance  the  cost  account,  will 
result  in  putting  the  Ohio  manufacturer  out  of  business  and  losing  employ- 
ment for  the  men  themselves.  To  largely  increase  the  cost  account  of  the 
Ohio  manufacturer  is  also  to  restrict  his  production  in  competition  with  others 
and  thereby  reduce  the  number  of  employes  in  Ohio. 


36  PUBLIC  HEARINGS  OF  CINCINNATI. 

Your  question  number  five  reads  as  follows:  "If  you  are  in  favor  of  such 
a  plan  are  you  of  opinion  that  the  expense  should  be  borne  by  the  employer 
or  shared  by  employer,  employe  and   State?" 

A  workman's  compensation  act  should  be  based  upon  the  compensation 
being  paid  jointly  by  the  employer  and  employe.  It  should  be  in  the  nature  of 
insurance  wherein  the  employer  paid  his  share  of  the  premium  and  the  em- 
ploye paid  his  share  of  the  premium.  To  throw  the  entire  burden  upon  the 
employer  is  to  encourage  negligence  upon  the  part  of  the  employe.  A  law 
providing  for  workmen's  compensation  should  provide  for  the  creation  of  a 
fund  jointly  by  the  employer  and  employe  sufficiently  large  to  cover  the  costs 
of  industrial  accidents  and  it  should  be  made  so  high  that  the  employe  would 
not  only  look  out  that  he  himself  did  not  bring  about  an  accident,  but  to 
furnish  him  a  strong  motive  to  make  prompt  reports  of  other  employes  who 
were  conducting  themselves  negligently.  The  law  should  then  provide  a  means 
of  compensating  the  careful  employe  by  having  returned  to  him  any  surplus 
left  from  the  fund  which  was  not  necessary  to  meet  the  cost  of  industrial 
accidents.  In  this  way  there  would  be  a  strong  incentive  on  the  part  of  every 
employe  to  conduct  himself  with  care  and  to  see  that  every  other  employe 
working  about  him  did  likewise. 

Question  number  six  reads:  ''What  is  your  experience  as  to  the  value 
of  relief  associations  of  employes?" 

Our  experience  as  to  the  value  of  relief  associations  of  employes  is  lim- 
ited to  sick  and  death  benefits.  This  association  is  purely  voluntary  and  as  a 
result  only  about  one-third  of  our  employes  are  members  of  this  association. 
Our  firm  has  made  two  large  contributions  to  the  fund,  the  first  contribution 
to  help  start  the  organization  and  the  second  contribution  to  make  up  a  deficit. 
The  principal  of  the  relief  association  might  well  be  extended  to  make  such 
association  compulsory  and  have  the  funds  contributed  jointly  by  employer  and 
employe,  and  to  provide  not  only  for  death  and  sick  benefits,  but  to  provide 
for  workmen's  compensation  in  case  of  injuries  with  proper  legal  restrictions 
thrown  around  to  prevent  the  abuse  of  such  an  organization,  either  by  the 
employer  or  employe,  and  to  make  the  membership  in  such  an  association  and 
the  payment  or  tender  of  payment  of  the  compensation  to  be  fixed  in  the  rules 
of  such  association,  full  payment  to  the  injured  employe  and  full  discharge 
and  receipt  to  the  employer. 

Mr.  Rohr:  In  question  one,  I  believe  that  the  gentleman  had  reference 
to  an  employe's  negligence  debaring  him  from  recovery.  Might  I  consider  it 
that  where  an  employe  had  given  notice  to  his  employer  that  certain  portions  of 
his  machine  on  which  he  was  engaged  in  operating  were  defective,  and  the  em- 
ployer instructed  him  to  keep  on,  that  the  defect  would  be  remedied,  would  that 
bar  him  from  recovery? 

Mr.  Schmidt:  That  is  a  hard  question  to  answer.  It  could  be  construed 
in  so  many  different  ways.  The  courts  would  not  look  at  it  in  the  way  that  the 
employers  or  the  employes  would.  If  the  machine  was  defective  and  the  employe 
knew  that  it  was  defective  and  the  employer  had  not  time,  and  they  sometimes 
do  not  have,  to  see  how  serious  the  defect  was,  and  if  the  employe  continued  at 
it,  I  think  he  is  more  negligent  than  the  employer  is. 

Mr.  Rohr:  In  answer  to  question  five,  which  reads:  "If  you  are  in  favor 
of  such  a  plan,  are  you  of  opinion  that  the  expense  should  be  borne  by  the 
employer  or  shared  by  employer,  employe  and  state?"  If  I  understood  the  read- 
ing of  Mr.  Schmidt's  paper,  he  put  the  question  squarely,  that  it  should  be  borne 
by  the  employer  and  employe,  and  it  should  be  made  sufficiently  high  that  the 
employe  would  be  very  careful  that  he  would  not  become  injured.  Now  in 
regard  to  that,  the  workman  assumes  the  entire  risk  of  protection  so  far  as  it 
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pertains  to  recovery  from  injury.  Jie  receives  for  the  risk  that  he  assumes  by 
entering  into  that  employment,  the  same  proportion  as  the  employer,  and  conse- 
quently as  it  is  stated,  it  should  be  borne  by  the  employer  and  employe.  It  comes 
from  the  employe's  wages  and  in  purchasing  the  product  on  which  he  is  engaged, 
he  contributes  more  than  once.  In  other  words,  the  employer  contributes  once  and 
the  workman  contributes  from  his  wages  and  he  also  contributes  when  he  pur- 
chases the  product  on  which  he  is  engaged,  either  directly  or  indirectly.  Has  the 
gentleman  considered  the  fact  that  the  workman  contributes .  twice,  where  the 
employer  contributes  once. 

Mr.  Schmidt:  It  is  no  more  unfair  for  the  employe  than  it  is  for  the 
employer,  because  the  employer  assumes  the  risk  of  investment  while  the  employe 
assumes  the  risks  of  the  danger  of  the  employment  that  he  accepts.  Therefore, 
I  think  if  one  is  paying  twice,  I  think  they  are  both  paying  twice.  The  employer 
by  paying  out  of  his  pocket  to  contribute  to  this  fund  and  his  investment,  and 
also  the  employe  by  contributing  part  of  his  wages,  and  contributing  his  efforts 
to  produce  the  goods. 

Mr.   Chairman:     I  would  like  to  ask  one  question,  Mr.   Schmidt,  let  us 
take  the  accidents  which  we  all  admit  are  due  to  the  inherent  risks  of  the  in- 
dustry, not  to  the  employe  or  employer,  would  you  recommend  an  insurance  plan 
or  a  compensating  plan  against  this  liability? 
Mr.  Schmidt:    I  would,  yes,  sir. 

Mr.  Chairman:  How  would  you  recommend  that  the  fund  be  raised  to 
take  care  of  that  liability? 

Mr.  Schmidt:    I  would  rather  have  time  to  think  it  over. 
Mr.  Chairman:    Would  you  give  us  an  answer  tomorrow? 
Mr.  Schmidt:    Yes,  sir,  I  would. 
Mr.  Chairman:    All  right 

Mr.  Chairman:  The  Commission  will  be  pleased  to  hear  from  Mr.  Wood 
Walter  of  the  Cincinnati  Milling  Machine  Company. 

Mr.  Wood  Walter:  Mr.  Chairman,  I  have  no  expert  or  scientific  data  or 
testimony  to  offer  on  this  question.  I  simply  have  a  few  observations  that  may 
throw  light  upon  the  solution  of  a  problem,  that  to  this  country  is  new,  and  which 
without  doubt  is  possessed  with  a  great  many  perplexities: 

Gentlemen:  In  response  to  your  invitation  to  present  our  views  on  the 
subject  of  "Employers*  Liability  and  Workmen's  Compensation  Laws",  we  beg 
to  submit  the  following: 

In  looking  at  this  subject  broadly,  we  assume  that  it  is  universally  agreed 
that  every  employer  of  labor  desires  to  be  humane  in  his  treatment  of  injured 
employes,  provided  he  can  do  so  without  being  subjected  to  imposition,  injustice 
or  exorbitance. 

The  end  of  all  legislation  on  this  subject  should  be  to  secure  justice  with 
equal  consideration  of  the  rights  of  employer  and  of  employe. 

The  general  liability  of  the  employer  has  from  time  to  time  been  increased 
under  the  process  of  modification  of  the  common  law,  yet,  in  justice,  that  liability 
must  always  rest  upon  his  misconduct,  and  at  the  same  time  ought  not  to  over- 
look the  misconduct  of  the  injured  person. 

The  Employers'  Liability  Law  as  it  now  exists  in  the  State  of  Ohio,  known 
as  the  "Norris  Law"  (in  common  with  legislation  on  this  subject  as  now  generally 
existing  in  the  various  states),  is  objectionable  both  to  the  employer  and  to  the 
employe,  because,  first  of  all,  it  entails  great  waste,  and  the  cost  of  operation 
under  this  law  is  uncertain  and  burdensome  with  only  a  small  percentage  of 
final  direct  benefit  or  compensation  to  the  injured  employe. 

The  settlement  of  disagreements  between  the  employer  and  the  employe 
under  the  operation  of  this,  and  laws  in  other  states  of  the  same  kind,  leaves 
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behind  it  a  spirit  of  mutual  antagonism,  since  such  settlements  are  ordinarily  only 
effected  through  litigation  or  through  compromise  with  a  third  party  —  the  liability 
insurance  company. 

The  "Norris  Law"  in  the  State  of  Ohio  is  unfair  to  the  interests  of  the 
employer,  since  it  taxes  him  with  a  liability  not  necessarily  based  on  any  mis- 
conduct on  his  own  part  and  deprives  him  of  the  ordinary  grounds  of  a  just 
defence. 

While  there  is  no  question  but  that  better  legislation  than  exists  today  in 
this  State  covering  this  subject  could  be  enacted,  yet  it  is  obvious  that  the  whole 
question  demands  serious,  scientific  and  expert  investigation,  in  order  that  the 
new  legislation  may  fully  meet  modern  conditions  with  equal  justice  to  employer 
and  employe. 

Assuming  that  the  first  purpose  of  such  legislation  must  be  to  secure  this 
equal  justice  between  employer  and  employe,  it  is  of  the  greatest  possible  im- 
portance that  such  legislation  should  be  imiform  throughout  the  several  states. 
It  is  obviously  unfair  and  disastrous  to  lay  a  special  burden  upon  an  Ohio  enter- 
prise through  compulsory  legislation,  while  a  competitor  of  the  Ohio  enterprise 
in  another  state  is  free  from  this  burden.  This  would  only  tend  to  weaken  this 
Ohio  enterprise,  and  to  this  same  extent  react  against  the  welfare  of  the  Ohio 
workmen. 

It  is  true  that  the  compensation  to  the  workmen  might  well  be  made  a 
necessary  part  of  the  cost  of  the  operation  of  an  industry  to  be  recovered 
through  the  selling  price  of  the  product,  thus  putting  the  burden  upon  the  com- 
munity in  general,  but  it  is  apparent  that  such  an  arrangement  would  have  to 
be  national  in  its  scope,  affecting  the  cost  of  that  product  in  whatever  State  it 
may  be  manufactured. 

It  would  therefore  seem  that  such  legislation  looking  toward  compensation 
of  the  employe  for  injuries  received,  must  rest  primarily  upon  federal  statute  in 
order  to  secure  uniform  application  throughout  the  several  states. 

Because  of  the  complexity  of  the  problem,  we  deprecate  hasty  legislation 
of  any  sort.  We  believe  that  your  honorable  Commission  should  be  given  ample 
time  and   funds   for  an  extended  study  of  this  subject. 

Many  years  of  experimentation  and  investigation  preceded  the  adoption  of 
the  system  now  in  vogue  in  Germany,  which  is  commonly  held  to  offer  the  most 
satisfactory  solution  of  this  complex  problem. 

It  is  of  course,  a  question  whether  compulsory  insurance  or  indemnity,  with 
trial  denied  and  liability  fixed,  based  upon  no  misconduct  on  the  part  of  the 
employer,   will   prove  constitutional   in  this  country. 

Statistical  data  seems  to  demonstrate  that  employer  and  employe  contribute 
about  equally  by  their  action  to  the  causing  of  preventable  accidents.  The  State 
is  interested  to  the  degree  that  it  must  maintain  charitable  institutions  for  the 
benefit  of  the  injured  employe,  who  goes  now  without  compensation,  but  who, 
under  new  legislation,  would  receive  it. 

Therefore,  it  is  our  opinion  that  under  such  proposed  new  legislation  —  the 
employer,  the  employe,  and  the  State  should  all  three  contribute  to  the  fund  from 
which  the  injured  employe  shall  be  compensated. 

A  strong  feature  in  the  proposed  legislation  should  be  legal  provisions  which 
shall  establish  such  industrial  conditions  as  shall  tend  to  prevent  the  occurrence 
of  accidents,  thus  making  the  zone  of  preventable  accidents  an  ever  decreasing 
one. 

"Prevention  is  better  than  cure."  The  prevention  of  an  accident  is  the 
prevention  of  loss  to  both  employer  and  employe.  It  is  far  better  that  the  fund 
should   be    spent    in    preventing    the    accident    rather    than    in    compensating    the 
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employe  after  the  accident  has  occurred.  The  German  custom  in  this  regard 
might  well  be  taken  as  a  basis  of  procedure. 

The  basis  and  rate  of  compensation  to  the  injured  employe  is  of  course  the 
crux  of  the  whole  question.  This  must  be  made  fair  to  both  employer  and 
employe,  so  that  while  it  properly  compensates  the  employe,  at  the  same  time 
it  does  not  place  an  unjust  burden  and  tax  upon  the  employer  so  that  the  in- 
dustr>'  shall  suffer,  in  the  permanence  of  whose  welfare  inheres  the  permanent 
best  interests  of  both  the  employer  and  the  employe. 

It  is  greatly  to  be  desired  that  the  unbiased  and  scientific  investigation  of 
this  complex  problem  by  such  constituted  bodies  as  your  own,  will  lead  to  a 
fabric  of  national  legislation  which  shall  be  uniform  in  its  provisions  throughout 
the  several  states,  and  which  shall  at  the  same  time,  provide  full  compensation 
to  the  injured  employe  without  working  injustice  to  the  interests  of  the  employer. 

To  this  end  it  is  advised  that  your  Commission  co-operate  closely  with  any 
similar  bodies  which  may  be  at  work  on  this  problem  in  other  States. 

Mr.  Winans:  I  would  like  to  ask  Mr.  Wood  Walter,  what  in  his  opinion 
has  done  the  most  in  the  past  to  prevent  accidents?  You  can  apply  that  to  steim 
railroads  or  any  other  class  of  industry. 

Mr.  W^ood  Walter:    What  has  done  the  most? 

Mr,  Winans:  Understanding  that  accidents  have  decreased  from  year  to 
year,  and  especially  steam  railroads,  and  I  think  the  same  will  apply  to  every 
other  industry. 

Mr.  Wood  Walter  :  I  presume  it  is  due  to  the  laws  as  well  as  the  increasing 
tendency  of  employers  to  study  their  industries  and  to  improve  conditions  in  their 
shops  and  to  prevent  accidents  in  same. 

Mr.  Chairman:     Have  you  any  suggestions  to  offer? 

Mr.  Wood  Walter:  I  think  much  can  be  done  to  further  that  cause  and  f 
think  that  ought  to  be  done,  and  I  think  the  museums  of  safety  as  now  organized 
should  be  further  extended. 

Mr,  Winans:  What  would  you  consider  to  be  the  most  advanced  step  in 
the  future  to  further  prevent  accidents  —  as  a  suggestion  on  your  part. 

Mr,  Wood  Walter:  I  think  that  is  a  matter  for  investigation.  What  we 
have  considered  most  important  is  the  furthering  of  the  inspection  system,  more 
scientific  investigation  as  to  safety  devices. 

Mr.  Winans:  I  am  going  to  ask  you  a  direct  question,  but  I  am  not  going 
to  insist  upon  you  answering.  Don't  you  believe  that  our  liability  laws  of  this 
country  have  had  as  much  to  do  with  preventing  accidents  as  any  other  laws  that 
have  ever  been  passed  by  placing  the  responsibility  upon  the  employer? 

Mr.  Wood  Walter:  I  consider  that  possibly  the  placing  of  the  responsibility 
upon  the  employe  and  employer,  together  with  scientific  study  of  ways  and  means 
would  greatly  add  to  the  present  methods. 

Mr.  Winans:  We  have  not  added  anything  to  the  employe.  My  question 
is  this,  is  it  not  a  fact  that  the  effect  of  our  liability  law,  both  State  and  national, 
has  had  as  much  to  do  with  preventing  accidents  as  any  other  statute  ever  passed? 

Mr.  Wood  Walter:  That  may  be  true.  When  wc  come  down  to  the  employe 
-we  have  done  nothing  to  add  additional  burden  upon  him.  I  think  every  employer 
desires  to  prevent  accidents,  because  every  accident  is  a  big  loss  which  he  has  to 
pay,  and  should  be  very  much  awake  to  prevent  accidents.  I  think  his  responsi- 
bility under  the  law  is  an  additional  inducement.  I  think  much  could  be  done  in 
studying  ways  and  means.  There  are  a  great  many  accidents  which  today  we  put 
in  the  unavoidable  class  —  we  may  be  able  to  put  in  the  preventable  class. 

Mr.  Winans:  I  would  like  to  ask  you,  Mr.  Wood  Walter,  is  it  not  a 
sufficient  burden  on  the  employe  when  he  suffers  an  injury  and  takes  his  chances 
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of  death,  isn't  that  sufficient  incentive  for  the  employe  to  warrant  him  to  exercise 
as  much  care  as  possible  to  prevent  accidents. 

Mr.  Wood  Walter:  I  am  not  talking  about  the  respective  share  of  the  em- 
ploye and  employer,  I  am  arguing  if  we  can  enact  legislation  which  will  com- 
pensate the  employe  in  all  cases,  whether  either  by  negligence  or  no  negligence, 
and  add  to  that  a  scientific  and  modern  method  of  studying  ways  and  means  of 
preventing  accidents,  we  will  then  have  a  better  condition  than  we  had  before. 

Mr.  Chairman  :  We  will  be  pleased  to  hear  from  Mr.  S.  P.  Eagan,  of  the 
Fay  &  Eagan  Company. 

Mr.  Eagan  :  Mr.  Chairman  I  have  prepared  just  a  few  brief  replies  to  the 
questions  which  you  have  on  this  form. 

In  answer  to  that  first  question,  and  I  presume  you  are  familiar  with  it: 
"What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  State  with  regard  to 
liability  of  employers  for  accidents  to  their  employes?  What,  if  any,  are  your 
suggestions  as  to  the  amendment  of  the  law?" 

In  my  opinion  the  present  law  of  the  State  of  Ohio  is  unfair  for  the  following 
reasons : 

If  the  aggregate  loss  caused  by  industrial  accidents  is  to  become  a  part  of 
th^  cost  of  the  product  to  be  paid  for  by  the  consumer,  any  movement  looking 
toward  the  permanent  establishment  of  such  a  policy  "must  recognize  two  essential 
elements : 

1.  Equalization  of  the  burden; 

2.  Rendering  indemnification  certain. 

Under  the  present  law  an  employer  might  suffer  a  heavy  loss,  which  by  reason 
of  competition  he  would  not  be  able  to  include  in  the  price  of  commodities,  but 
which  he  would  be  required  himself  to  bear. 

The  present  Ohio  law  increases  the  cost  of  liability  insurance  to  the  employer 
and  guarantees  the  employe  nothing  except  the  right  to  maintain  an  action. 

When  we  consider  that  24  per  cent  of  the  employers  employ  ten  men  or  less; 
25  per  cent  more  than  ten  or  less  than  twenty;  31  per  cent  more  than  twenty  or 
less  than  fifty;  5  per  cent  more  than  fifty  or  less  than  100;  7  per  cent  more  than 
100  or  less  than  200;  5  per  cent  more  than  200  or  less  than  300. 

That  only  three  per  cent  employ  more  than  300,  it  must  be  apparent  that 
a  very  ordinary  industrial  accident  would  not  only  involve  the  manufacturer  in 
endless  litigation,  but  also  that  it  might  mean  ruin  to  him  and  inadequate  com- 
pensation to  the  workmen. 

The  present  law  leaves  open  the  possibility  of  diverting  into  improper 
channels  the  amount  which  is  actually  expended,  and  which  would  in  justice 
go  to  the  employe. 

In  many  cases,  the  employer  might  be  held  for  substantial  amounts,  ag- 
gregating $12,000  in  a  single  case,  but  in  only  a  small  percentage  of  the  cases 
would  the  compensation  be  just  or  fair. 

The  present  law  encourages  and  fosters  the  contingent  fee  system  and  in 
most  cases  a  very  large  and  unjeasonable  part  of  the  amount  awarded  to  the 
claimant  would  go  to  the  attorney.  • 

It  does  not  lessen  the  strenuous  efforts  put  forth  by  indemnity  companies 
to  drive  a  hard  bargain. 

Compensation  should  be  proportioned  to  the  actual  financial  loss  to  the 
injured,  and  the  unit  upon  which  the  right  to  recover  is  found  should  be  the 
actual  wage,  the  current  earnings  of  the  workman. 

This  system  means  economy  in  administration,  the  liability  is  certain,  the 
amount  readily  ascertained,  while  under  the  present  law  the  liability  of  the  em- 
ployer in  most  cases  is  a  difficult  matter  to  determine. 
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Under  the  present  law  juries  will  give  all  sorts  of  verdicts,  sometimes  absurdly 
iow,  and  other  times  probably  unconsciously  high. 

It  goes  beyond  all  reasonable  requirements  and  awards  damages  to  an 
employe  who  may  have  co-operated  with  his  employer  in  the  breach  of  duty. 

Section  6245-3  provides  that  any  contract  between  employer  and  employe 
•exempting  the  employer   from  liability  is  void. 

The  relation  existing  between  employer  and  employe  is  not  completely 
defined  under  the  present  law,  while  all  prior  laws  and  decisions  pertaining  to 
this  very  question  are  either  repealed  or  inapplicable  and  it  does  not  limit 
the   rules  of   liability   to   industrial   occupations. 

It  extends  the  doctrine  of  superior  servants  to  employes  of  other  branches 
where  no  such  relation  exists,  irrespective  of  the  duties  to  be  performed. 

Question  2  —  "What  is  your  opinion  of  the  operation  and  adequacy  of  the 
labor  law  of  this  State  in  relation  to  the  prevention  of  accidents,  and  what, 
if   any,  are  your  suggestions   for  its  amendment  in   that  regard?" 

Answer:    The  present  law  is  adequate  for  the  prevention  of  accidents. 

We  would  suggest  that  the  State  might  profitably  establish  in  connection 
with  the  factory  inspection  department  a  museum  of  safety  and  sanitation 
where  modem   methods  and  up-to-date  appliances  could  be  seen   and  inspected. 

Question  3  —  "Is  the  court  and  jury  system  for  fixing  the  responsibility 
for  industrial  accidents  now  existing  in  the  State  satisfactory  in  its  operation? 
If   you  answer  no,  state  why."  " 

Answer:  Libraries  have  been  written  for  and  against  the  present  court 
and  jury  system  for  settling  disputes,  and  while  it  is  perhaps  generally  con- 
ceded that  both  parties  to  any  action  are  seldom  satisfied  with  the  decision 
or  verdict,  nevertheless  when  considered  with  the  right  of  appeal,  it  would 
seem  difficult  to  find  a  better  substitute. 

Question  4  —  "Are  you  in  favor  of  a  system  under  which  all  accidents  to 
employes  shall  be  compensated  for  without  regard  to  negligence,  but  under 
which  the  compensation  paid  shall  be  limited  in  amount?  Please  state  reasons 
for  your  answer." 

Answer:  I  am  in  favor  of  a  system  under  which  all  accidents  to  em- 
ployes shall  be  compensated  for,  under  which  the  compensation  shall  be  limited 
in  amount  and  definitely  fixed.  I  believe  the  question  of  negligence  should  be 
entirely  eliminated,  and  further,  that  every  employe  should  be  held  responsible 
for  his  willful  acts.  The  actual  remittances  to  the  workmen  would  be  greater 
and  the  burden  could,  under  wise  laws,  be  more  equitably  distributed  and  the 
tendency  toward  prolonged   litigation   reduced   to   a   minimum. 

Question  5  —  "If  you  are  in  favor  of  such  a  plan,  are  you  of  opinion  that 
the  expense  should  be  borne  by  the  employer,  employe  and  the  State?" 

Answer:  I  am  of  opinion  that  the  expense  should  be  borne  by  employer, 
employe  and  State. 

In  several  foreign  countries  employers  are  given  the  opportunity  of  con- 
tributing to  insurance  taken  by  their  workmen,  not  merely  to  the  amount  of 
their  own  liability,  but  for  their  benefits  as  well.  In  these  cases  the  employer 
contributes  not  only  to  the  burden  of  the  total  cost  of  insurance,  but  when 
the  loss  is  indemnified  by  the  fund,  he  escapes  further  liability  as  his  contribu- 
tions  pay   for  the  insurance   requisite  for  his  own  burden. 

The  State  itself  sometimes  contributes  in  the  form  of  subsidies  or  other- 
wise,  the  principles  upon  which  these  are  based,  being,  first,  supervision  along 
with  an  administrative  subsidy  is  more  economical  than  any  other  method  and 
IS  justified  on  the  same  grounds  as  supervision  of  other  branches  of  business, 
if   insurance  is  effectual  it  will  give  relief  to  an  amount  greater  than   its  cost 
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to    the    State   through    the    reduction    of    the    general    taxes    and    the    protection: 
of  its  citizens  from  disability  and  often  from  disaster. 

Another  method  is  by  mutual  insurance  fund  created  by  associations  of 
employers  established  upon  a  sound  insurance  and  actuarial  basis  which  would 
be  maintained  by  the  employer  and  the  employe  jointly  under  State  supervision. 
The  law  fixing  the  amount  of  the  liability  and  the  manner  in  which  payment 
shall  be  made. 

In  Our  opinion  it  is  of  the  utmost  importance  to  permit  the  employer  to 
transfer  his  liability,  for  a  consideration,  to  a  company  or  association  which 
should  be  supervised  by  the  State. 

If  under  such  supervision  the  company  or  association  should  fail,  the 
State  itself  should  assume  the  obligation  of  paying  any  claimant,  thereby  insur- 
ing to  the  workmen  the  compensation   to  which   he  is  justly  entitled. 

To  cover  the  risk  of  failure  of  the  companies  or  associations  a  small  por- 
tion of  the  premium  could  be  paid  to  the  State  to  be  held  by  it  in  a  special 
fund  to  meet  such  contingencies. 

Question  6 — "What  is  your  experience  as  to  the  value  of  relief  associa- 
tions   of    employes  ?" 

Answer:  Relief  associations,  such  as  are  referred  to,  are  good  as  far  as 
they  go,  but  they  do  not  reach  a  great  enough  number.  It  is  probably  true 
that  about  35  per  cent  of  the  employes  of  factories,  where  relief  associations 
are  maintained,  are  members.  We  know  of  none  which  are  conducted  on  a 
scientific  basis  and  their  permanency   is  therefore  very  doubtful. 

We  believe  it  is  impossible  for  the  Commission  to  do  justice  to  this  sub- 
ject in  the  short  time  which  has  been  allotted  to  it  for  the  purpose  of  investi- 
gation. In  all  the  countries  in  Europe  in  which  this  subject  has  been  investi- 
gated a  much  longer  period  was  allowed  than  has  been  given  to  the  Commission 
in  this  State.  Their  investigations  covered  periods  varying  from  two  to  twenty- 
six  years.  In  no  case  among  the  European  countries  was  an  investigation  com- 
pleted in  less  than   two  years. 

Mr.  Chairman  :  The  question  in  my  mind,  Mr.  Eagan,  is  what  rate  of 
liability  insurance  can  you  pay;  what  per  cent  on  the  wages  does  it  cost  you  to 
insure  your  employes  against  injuries? 

Mr.  Eagan  :  I  could  not  answer  that  question  intelligently.  I  would  be 
very  glad  to  but  1  am  not  familiar  with  it.  I  understand  in  consequence  of 
this,  I  think  in  many  cases,  they  are  asking  125  per  cent  more  than  formerly, 
and  they  say  it  will  go  to  200  per  cent  more. 

Mr.  Chairman:     On  account  of  the  Norris  bill? 
Mr.  Eagan  :     Yes,  sir,  roughly  from  50  to  125  per  cent  advance. 
Mr.  Chairman:     Above  the  old  rate? 
Mr.  Eagan  :    Yes,  sir,  and  they  tell  me  it  will  go  higher. 
Mr.  Chairman  :     I  would  like  to  be  enlightened,  if  you  have  an   opinion, 
as  to  the  proportionate  part  of  the  premiums  which  should  be  paid  by  the  em- 
ployer, the  employe  and  the  State,  to  insure  against  all  liability  of  injuries. 

Mr.  Eagan:  I  have  not,  of  course,  Mr.  Chairman,  more  than  a  vague 
opinion  on  that.  It  would  require  compiling  a  lot  of  data  which  I  have  not  at 
hand  now.  I  think  that  the  moral  influence  of  that  would  be  so  good  that  the 
employer  would  be  disposed  to  be  very  liberal  in  a  plan  of  that  kind.  That  is 
my  thought.  You  see  that  it  is  a  matter  that  anyhow  is.  virtually  between  the 
employer  and  employe;  it  is  our  own  affair  —  bring  the  State  in  if  you  can. 
It  is  our  own  affair,  let  us  settle  it  ourselves  and  thus  cut  out  the  middle  man. 
Mr.  Chairman:  In  the  European  states  the  State  pays  the  costs  of  admin- 
istration, and  in  Germany  the  State  pays  to  the  old  age  fund  fifty  marks  in  each 
case,  the  rest  is  divided  between  the  employer  and  employe. 
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Mr.  VVinans:  I  would  like  to  ask  Mr.  Eagan  this  question:  Suppose  this 
question  would  find  it  advisable  to  continue  this  work  for  ten  years,  what  would 
you  suggest  should  be  done  to  protect  the  employes  and  their  families  during 
that  time? 

Mr.  Eagan  :  I  do  not  know.  Possibly  it  would  well  compensate  them  to 
wait  until  we  could  get  this  well  rounded  up. 

Mr.  WiNANS:    For  ten  years? 

Mr.  Eagan  :     It  would  take  ten  years  to  do  it  right. 

Mr.  Winans:  What  arc  you  going  to  do  to  take  care  of  the  injured 
employes  and  their  families  during  these  ten  years? 

Mr.  Eagan  :  I  think  the  employes  have  been  well  taken  care  of  during 
the  past  ten  years. 

Mr.  Winans  :  Would  you  be  willing  to  continue  until  we  are  able  to  secure 
an  ideal  compensation  act? 

Mr.  Eagan  :    Yes. 

Mr.  Rohr  :  I  would  like  to  ask,  to  corroborate  a  statement  made  in  his  paper, 
and  I  will  try  to  make  it  as  clear  as  possible.  Is  it  your  opinion  that  if  rail- 
road companies  or  any  other  companies,  or  individuals,  who  employ  men  at  or 
around  dangerous  machinery,  were  compelled  by  law,  to  pay  every  employe 
injured  a  fixed  sum  based  upon  the  injury,  would  it  cost  more  than  it  does 
now  to  pay  lawyers,  detectives  and  court  costs? 

Mr.  Eagan:  I  think,  of  course,  Mr.  Chairman,  that  would  depend  entirely 
upon  the  rate  you  would  allow  a  man  for  a  finger,  or  a  limb  —  that  depends 
on  what  it  would  cost  the  employer  —  the  rate. 

Mr.  Rohr:  Do  you  know  prior  to  the  enactment  of  the  Norris  law,  what 
it  cost  to  protect  the  workman  so  far  as  securing  indemnity  for  him? 

Mr.  Eagan  :    No. 

Mr.  Chairman  :    We  would  like  to  hear  from  Mr.  William  H.  Burtner,  Jr. 

Mr.  Burtner:  I  am  not  able  to  talk  today.  I  would  be  able  to  file  a 
brief  tomorrow.  I  represent  a  small  machinery  business  and  I  am  interested  in 
this  subject.  We  should  have  a  uniform  compulsory  act  in  all  the  States.  I  will 
be  glad  to  file  a  brief  tomorrow. 

Mr.  Chairman:     Very  well,  the  Commission  will  be  glad  to  have  it. 

Mr.  Chairman  :  We  will  now  be  glad  to  hear  from  Mr.  William  Lodge, 
President  of  the  Lodge  &  Shipley  Company,  of  Cincinnati. 

Mr.  Lodge:  My  remarks  are  very  few  and  are  simply  answers  to  the 
qnestions  sent  out. 


Mr.  Lodge  read  the  following  paper: 

Cincinnati,  Ohio,  October  10,  1910. 

Gentlemen  —  The  following  are  our  answers  to  the  "Questions  for  Em- 
ployers", as  per  your  letter  of  the  7th  inst: 

No.  1.  We  do  not  consider  the  law  as  passed,  at  all  fair,  either  to  the 
employer  or  to  the  employe.  Approximately  60  per  cent  of  all  the  employers 
in  the  state  of  Ohio  have  a  capital  of  less  than  $10,000,  and  a  jury  passing  upon 
damages  to  the  extent  that  the  law  allows,  would  wipe  such  employers  out  of 
existence ;  and  in  view  of  that  point  alone,  it  could  not  be  considered  good  law. 
As  to  the  amendment  of  such  a  law,  our  ideas  would  look  towards  a  distribution 
over  these  total  60  per  cent  of  employers  of  limited  capital,  sharing  the  liability^ 
because  with  employers  of  smaller  capital  they  would  simply  be  wiped  out  of 
existence,  and  the  employe  would  get  nothing. 

No.  2.    We  see  no  objection  to  the  labor  law  of  the  state,  in  relation  to  the 
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prevention  of  accidents  —  the  fault,  if  any,  would  be  in  its  enforcement.  Con- 
-cerns  which  take  such  a  law  with  the  seriousness  with  which  it  should  be  taken, 
proceed  to  make  safe  every  point  of  danger  about  their  factories;  and  unques- 
tionably, that  does  result  in  the  prevention  of  many  accidents  that  otherwise 
are  liable  to  happen. 

No.  3.  No,  we  do  not  consider  the  court  and  jury  system  for  fixing  respon- 
sibility at  all  good.  The  reason  is  that  if  you  will  consider  the  make-up  of  any 
jury,  you  will  find  that  nine-tenths  of  it,  is  composed  of  working  people  who 
believe  the  employer  is  wealthy,  when  in  thousands  of  cases  he  is  as  poor  as  the 
members  of  that  jury.  A  much  better  system  than  the  jury  system  should  be 
devised  for  fixing  the  responsibility  of  industrial  accidents. 

No.  4.  A  system  under  which  all  accidents  to  employes  shall  be  compen- 
sated for  without  regard  to  negligence,  is  unfair  on  its  face,  as  there  are  thou- 
sands of  cases  known  where  men  drafted  for  soldiers,  for  instance,  in  the  old 
<lays  when  the  fore-finger  was  of  prime  importance  in  the  handling  of  a  gun, 
and  where  possible  candidates  have  deliberately  cut  them  off  so  as  to  spoil  their 
•eligibility.  We  think  all  accidents  should  be  compensated  for,  excepting  those 
which  occur  through  willful  neglect  We  think  the  compensation  should  be  not 
only  limited  in  amount,  but  should  be  made  known  to  all  employers,  as  other- 
wise they  would  have  hanging  over  them  an  unknown  liability,  which  will  hurt 
all  credits  and  be  generally  disastrous. 

No.  5.  We  are  of  the  opinion  that  the  expense  should  be  borne  by  the 
■employer  and  the  State,  and  that  any  part  of  it  borne  by  the  employe  shall  be 
voluntary  on  his  side. 

No.  6.  Our  answer  to  this  question  is  emphatically,  yes.  Relief  associa- 
tions are  of  great  value,  and  cannot  be  encouraged  too  much.  It  is  one  of  the 
fundan^ental  principles  of  teaching  employes  economy  and  foresight. 

Mr.  Perks:  You  stated  virtually  that  $12,500  is  too  high.  Have  you  any 
tdea  what  that  figure  ought  to  be? 

Mr.  Lodge:  It  would  depend  entirely  what  the  accident  was.  If  the 
accident  was  total  disability  it  would  alter  the  case,  that  is,  from  working.  Do 
I  understand  your  question  to  be  that  if  an  employe  is  killed,  is  $12,500  too  much? 

Mr.  Perks:  You  admitted  it  was  too  much,  but  what  figure  would  you  set 
as  an  approximate  amount? 

Mr.  Lodge:  That  would  depend  a  little  as  to  how  the  responsibility  should 
be  fixed  in  such  cases.  Suppose  you  are  the  employer  and  an  accident  of  that 
kind  happens  in  which  you  absolutely  could  not  have  had  any  means  of  pre- 
venting, and  that  nothing  you  could  have  done  would  have  prevented  it,  would 
it  then  be  fair  to  tax  an  employer,  $12,500?    I  ask  you  that. 

Mr.  Perks:  I  won't  argue  that  question.  I  am  simply  trying  to  get  your 
opinion. 

Mr.  Rohr:  Mr.  Lodge  evidently  must  be  familiar  with  the  recent  case  of 
a  local  Brewing  Company  in  regard  to  a  workman  losing  his  eyesight  in  using 
certain  liquid  in  coating  the  inside  of  a  barrel.  The  case  was  carried  to  the 
circuit  court,  and  from  the  circuit  court  to  the  supreme  court,  which  rendered 
a  decision  for  $12,500.  In  that  case,  it  was  a  total  disability  —  loss  of  eyesight 
—  is  that  an  extreme  price? 

Mr.  Lodge:    By  no  means. 

Mr.  Winans:  Mr.  Chairman,  I  would  like  to  ask  Mr.  Lodge  if  he  docs 
not  believe  that  in  all  those  cases  of  personal  injury,  that  the  amount  ought  to 
"be  determined  by  the  evidence  and  the  facts  in  the  case  by  the  court  and 
jury? 

Mr.  Lodge:     My  answer  to  the  question  given  in  the  paper  covers  my  idea 
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on  that  subject.     You  know  there  have  been  many  unfair  verdicts  rendered  by 
juries. 

Mr.  Winans:  Isn't  it  your  opinion  that  the  case  ought  to  be  determined 
upon  the  facts  and  circumstances  as  to  the  amount? 

Mr.  I^dge:    It  would  be  liable  to  be  decided  unfairly. 

Mr.  Winans:  I  may  be  hung  unfairly  —  I  may  think  it  is  unfair.  Isn't 
it  a  fact  that  wc  ought  to  depend  upon  the  facts  and  circumstances  in  the  case 
in  reference  to  the  amount? 

Mr.  Lodge:    Yes,  sir,  if  the  judment  was  rendered  in  the  case  as  to  the  facts. 

Mr.  Winans:    Then  why  have  a  limitation  at  all? 

Mr.  Lodge:    I  do  not  see  any  reason  for  it. 

Mr.  Winans:    No  reason  whatever  if  we  have  just  judges  and  juries? 

Mr.  Chairman:  But  we  do  not  have  that.  Just  a  minute  Mr.  Lodge.  Have 
you  had  any  experience  in  protecting  yourself  against  liability  to  employes  for 
injuries  in  insuring  in  liability  insurance  companies? 

Mr.  Lodge:    Yes,  sir. 

Mr.  Chairman:    What  rate  do  you  pay  on  the  wages? 

Mr.  Lodge:    I  really  do  not  know  what  the  rate  is. 

Mr.  Chairman:     Your  bookkeeper  could  tell  us? 

Mr.  Lodge:    Yes,  sir. 

Mr.  Chairman:  Would  you  have  your  bookkeeper  tell  us  tomorrow  after- 
noon ? 

Mr.  Lodge:    Yes,  sir. 

Mr.  Chairman:  In  this  country  there  are  two  examples  of  compensatory 
acts  such  as  the  gentlemen  have  been  talking  about  this  afternoon.  One  is  the 
New  York  act  just  passed,  which  is  an  abbreviation  or  copied  after  the  English 
Compensation  Act,  which  is  not  an  insurance  act,  and  the  other  is  the  Montana 
Act,  which  is  a  supplement  of  the  German  law,  made  applicable  to  coal  miners 
and  employers  of  coal  miners.  Now  there  the  act  provides  that  the  employer  shall 
pay  one  cent  a  ton  for  all  coal  mined,  into  the  State  treasury.  He  shall  deduct 
one  per  cent  of  the  wages  paid  out  to  produce  that  tonnage,  and  that  is  the  manner 
in  which  the  fund  is  raised.  Now,  that  makes  it  two  and  one-third  per  cent 
of  the  wages  earned  by  the  parties  against  the  liability  of  which  you  are  insuring, 
that  is  two  and  one-third  per  cent.  Now,  the  gentlemen  tell  me  that  they  are 
paying  now  four  per  cent  of  the  wages  —  take  the  Meader  Furniture  Company, 
of  this  city.  There  is  a  very  important  point  in  this  paper  of  Mr.  Lodge's.  What 
is  it  that  makes  that  difference  in  the  rate  of  liability  insurance?  A  great  many 
gentlemen  claim  that  it  is  answered  by  the  uncertainty  of  the  amount  of  the  liability 
under,  say  the  Norris  bill,  or  some  similar  bill.  It  g^ives  the  insurance  companies 
a  plausible  excuse  for  raising  the  rate,  on  accotmt  of  the  tmcertainty  of  the  liability. 

Mr.  Marshall  :  I  hesitate  about  intruding,  as  you  know  T  had  the  honor  of 
addressing  the  Commission  in  Dayton,  and  came  down  today  to  look  the  matter 
over,  and  it  seems  to  me  there  is  a  fundamental  importance  in  this  whole  matter 
which  was  raised  by  Mr.  Stackhouse,  at  Dayton,  as  you  will  remember,  and  that 
is  on  the  constitutionality  of  any  possible  legislation  such  as  is  contemplated  in 
this  discussion.  In  other  words,  is  it  possible  for  the  State  of  Ohio,  to  enact  a 
law  which  will  deprive  the  citizen  of  his  right  of  proceeding  as  plaintiff  as  guar- 
anteed by  the  provision  of  the  constitution,  before  a  jury.  If  that  point  is  well 
taken,  it  would  seem  to  me  that  all  this  discussion  will  be  without  practical  results, 
and  I  suggest  that  the  point  should  perhaps  be  determined  very  early,  and  I  had 
in  mind  to  inquire  of  the  Chairman  if  that  point  had  been  investigated  by  the 
Comniission.  But  I  take  it  that  a  case  going  before  the  Supreme  Court  of  the 
United  States  would  establish  the  point.  If  as  a  result  of  this  discussion  a  law 
is  passed  which  provides  for  compulsory  compensation,  and  the  first  case  under 
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it  would  prove  it  an  unconstitutional  act,  then  there  would  be  much  time  lost,  and 
a  very  fine  opportunity  lost  to  make  improvement.  I  would  like  to  inquire  of 
the  Chairman  and  gentlemen  of  the  Commission  whether  the  point  of  constitution- 
ality along  these  lines  have  been  investigated. 

Mr.  Chairman  :    I  cannot  speak  for  the  other  members  of  the  Commission 
what  they  have  done,  but  the  Chairman  has  devoted  a  great  deal  of  his  time  in 
trying  to  make  up  his  mind  to  answer  that  proposition.     Now,  what  I  say  is  my 
own  opinion.    I  do  not  feel  that  I  am  in  a  position  to  be  firmly  bound  by  it,  al- 
though I  am  prepared  at  this  time  to  state  what  it  is.    I  am  of  the  opinion  that 
a  compensation  act  can  be  passed  which  is  constitutional,  and  for  this  reason  — 
let  me  illustrate:    Every  gentleman  here  is   familiar  with  the   fact  that   if   my 
note  is  past  due  and  you  allow  my  note  to  run,  the  statutes  of  limitation  would 
at  some  time  say  that  the  note  is  paid.     So  we  have  quite  a  large  number  of 
statutes  limiting  the  time  in  which  an  action  may  be  based.     Some  cut  the  length 
of  time  down  to  a  few  months.    Now  then,  T  claim,  and  a  great  many  able  lawyers 
claim,  that  the  legislature  has  a  right  to  say  whether  there  is  a  cause  of  action 
or  not,  and  the  inkling  to  it  is  the  fact  that  they  have  passed  a  large  number  of 
statutes  of  limitation  of  action  especially  where  the  statutes  provide  within  itself 
practically  every  right  which  you  are  insisting  upon  the  fact,  namely:    Trial  by 
a  jury.    Let  us  take  the  compensation  act,  the  German  act,  that  is  my  explanation 
of  why  that  act  is  a  constitutional  act,  and  don't  forget  that  what  is  jurisprudence 
in  Germany  is  jurisprudence  in  this  country,  and  in  every  country.     Now,  in  the 
German  act,  which  limits  the  application  of  the  act  to  a  class,  the  same  as  your 
public  school  laws  say  every  child  from  six  to  fourteen  shall  attend  the  public 
schools.    This  is  a  limited  class,  so  the  laws  are  limited,  and  people  earning  2,000 
marks  or  less  must  insure  themselves  under  that  act,  but  under  that  act  they  have 
every  right  within  the  limitations  of  the  act  that  they  would  have  by  a  trial  to 
a  jury,  viz :    After  the  Commission  has  fixed  the  compensation  the  employe  can 
appeal  to  the  board  of  arbitration,  and  he  selects  one  member  of  the  board,  the 
employer  another,  and  a  government  official  is  the  third  member,  and  then  if  the 
employer  or   employe  is   not  satisfied   he  can   appeal  to  the   Imperial  Insurance 
Board  which,  we  may  say,  is  the  Supreme  Court  on  that  line  of  decisions.     Now 
to  give  j^ou  a  brief  resume  of  why  I  think  that  law  may  be  passed  is  this:    That 
the  legislature  has  a  right  to  define  what  is  the  cause  of  action,  especially  >vhere 
the  act  is  limited  to  a  class  of  people,  and  in  the  act  it  provides  for  every  right 
which  you  claim  under  the  old  law,  viz:    The  right  of  trial  by  a  jury.     In  this 
act  you  have  the  right  of  appeal  from  the  decision  which  has  been  made. 

Talk  about  paternalism.  The  State  steps  in  and  says  that  it  is  its  duty  to 
take  care  of  all  paupers.  It  is  not  a  question,  gentlemen,  whether  j^ou  think  it  is 
paternalism,  or  whether  you  think  it  is  this  or  that,  it  is  a  question  of  how  soon 
you  are  going  to  scratch  your  head  and  think  of  a  solution  how  you  are  going 
to  do  it.  Do  you  mean  to  tell  me  that  you  cannot  have  a  State  law  or  a  law  for 
the  whole  nation  which  would  be  constitutional,  when  it  is  constitutional  in  the 
most  civilized  country  in  the  world,  namely,  in  Germany ;  but  when  400,000  crippled 
people  come  marching  into  your  country  every  year  all  the  time,  and  you  have 
no  provision  by  law  for  caring  for  them  until  they  become  paupers  —  you  will 
have  to  provide  a  law  and  will  have  to  make  it  constitutional.  One  other  thought 
in  that  connection.  You  must  not  forget  that  the  will  of  the  people  is  the  law 
in  this  State  —  that  the  will  of  the  people  in  this  nation  is  the  law,  just  as  that 
great  philosopher  said,  the  will  of  the  people  of  Germany  is  law.  What  the 
legislature  wishes  printed  on  a  page  is  the  will  which  is  in  the  minds  of  the 
people,  and  the  legislature  is  the  cloth,  the  will  of  the  people  in  concrete  form 
for  the  purpose  of  telling  to  you  and  to  me  what  that  is. 

A  Voice:    You  say  the  will  of  the  people  is  the  law,  and  the  I^slature  is 
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the  cloth,  the  will  of  the  people  in  a  concrete  form,  but /that  is  not  the  final 
tribunal  that  says  that  it  is  the  law. 

Mr.  Chairman  :    I  say  that  is  the  law. 

A  Voice:    You  have  the  Supreme  Court  which  says  what  the  law  is. 

Mr.  Chairman:  The  Supreme  Court  undertakes  to  say  what  the  legislature 
intended,  but  what  the  Supreme  Court  has  decided  today,  twenty  years  from  now 
is  no  longer  the  law  of  the  State,  and  why?  Because  life  constantly  changes,  be- 
cause the  law  of  civilization  constantly  changes,  and  the  will  of  the  people  changes. 
Take  the  ''Blue  Laws"  of  New  Jersey.  The  Supreme  Court  decided  time  and  again 
that  they  were  the  laws  of  the  State,  but  they  are  not  the  laws  today. 

Mr.  Chairman  :  We  will  now  hear  from  Mr.  J.  B.  Doan,  Vice-President 
and   General   Manager  of   the   American  Tool  Works   company. 


Mr.   Doan  read  the  following  paper: 

Cincinnati,  Ohio,  October  13,  1910. 

To    the   Honorable   Employers'  Liability   Commission : 

Gentlemen  —  I  desire  to  make  the  following  answers  to  the  questions  pro- 
pounded by  your  Commission,  as  enumerated  in  your  circular  letter,  signed  by 
Jas.    Harrington    Boyd. 

First :  I  believe  that  the  present  law  of  the  State  of  Ohio,  with  regard 
to  the  liability  for  accidents  to  employes,  is  absolutely  unfair.  It  practically 
puts  a  premium  on  carelessness,  particularly  contributory  carelessness.  As  law 
is  supposed  to  be  based  upon  equity,  it  is  unfair  for  the  reason  that  it  gives 
one  party  a  decided  advantage  as  against  another  party,  whereas,  each  party 
concerned  in  an  accident,  should  have  an  equal  chance  before  the  law.  It  is 
certainly  a  more  fair  and  proper  spirit  for  men  to  devise  ways  and  means  to 
help  each  other,  rather  than  to  fight  each  other,  but  the  present  liability  law  is 
certainly  more  or  less  of  an  invitation  to  a  law  suit. 

Second:  With  reference  to  the  present  labor  law  of  the  State  of  Ohio, 
relative  to  the  prevention  of  accidents,  I  would  state  that  the  inspectors  assigned 
to  this  work  appear  to  be  doing  their  duty  properly.  They  have  visited  our 
plant  at  various  times,  and  have  made  suggestions,  with  all  of  which  we  have 
complied.  In  fact,  we  take  every  precaution  to  safeguard  our  employes,  as 
evidenced  by  the  fact  that  covering  a  period  of  twenty  years  in  the  operation 
of  same,  we  have  had  only  one  especially  serious  accident.  The  old  adage, 
**An  ounce  of  prevention  is  worth  a  pound  of  cure,"  is  of  particular  significance 
here,  and  therefore,  much  care  should  be  exercised  toward  the  lessening  of 
preventable  and  deplorable  accidents.  Some  European  countries  have  estab- 
lished museums  of  safety  appliances,  where  interested  persons  may  become 
familiar   with   the   same. 

Third :  More  or  less  complaint  is  heard  concerning  the  present  jury  sys- 
tem for  fixing  responsibility  for  accidents,  particularly  where  a  verdict  is  di- 
rected against  a  corporation  or  company  of  any  particular  size,  as  it  seems  to 
be  the  general  opinion  that  some  juries  are  influenced  through  passion  and 
prejudice,  to  assess  large  and  many  times  unfair  amounts  against  such  com- 
panies, just  because  they  imagine  the  concern  is  able  to  pay  the  price,  totally 
disregarding  the  equity  or  the  fairness  of  the  case  in  hand.  That  the  jury 
method  of  determining  the  amount  to  be  paid  in  a  case  pertaining  to  employers' 
liability,  is  little  more  than  a  guess,  is  best  evidenced  by  the  fact  that  when 
a  damage  suit  is  carried  from  one  court  to  another,  the  verdict  rendered  by 
each,    is  often    widely    at    variance    as   to    the    amount,    and    is    not    infrequently 
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sister  states,  it  would  have  a  tendency  to  prevent  manufacturers  locating  their 
plants  within  her  jurisdiction. 

We  would  favor  a  Workmen's  Compensation  Act  which  would  definitely 
limit  the  amount  of  compensation  to  be  paid  injured  employes  without  regard 
to  who  was  responsible  for  the  accident,  in  order  that  all  injured  workingmen, 
or  their  families,  would  receive  compensation  for  these  deplorable  accidents; 
but  the  law  should  be  so  framed  as  to  bear  evenly  and  justly  upon  all  concerned 
in  order  that  the  burden  be  placed  on  the  business  at  large,  and  not  upon  any 
one  section ;  it  seems  almost  impossible  to  bring  this  about,  except  through  national 
legislation. 

The  question  is  a  very  large  one — and  the  brief  time  allotted  to  the 
Commission  for  the  investigation  and  consideration  of  such  an  important  sub- 
ject, is  not  sufficient  to  do  justice  to  either  itself  or  to  the  subject  which  is 
being  investigated ;  c.  g.,  the  report  made  to  the  Legislature  of  the  State  of  New 
York,  dated  March  19,  1910,  is  a  very  large  volume;  and  in  many  of  the 
European  countries,  years  of  study  were  required  by  able  commissions,  before 
the  laws  now  existing,  were  enacted.  In  1880,  the  first  step  looking  toward 
insurance  against  accident,  was  taken  in  Great  Britain,  following  the  German 
law  of  1871;  in  1897,  the  doctrine  of  employers'  liability,  was  accepted;  and  in 
1906,  it  was  extended  virtually,  to  all  occupations. 

Norway  —  In  1885  a  royal  commission  was  appointed  to  investigate  the 
whole  subject  of  employers'  liability  and  workmen's  compensation,  and  its  labors 
were  concluded  in  1890. 

In  1893  the  accident  feature  was  adopted;  and  on  July  1,  1895,  or  ten 
years  after  the  commission  started  to  work,  the  law  went  into  effect. 

Denmark  —  In  Denmark,  a  commission  was  appointed  in  1885.  Their  in- 
vestigation extended  over  a  period  of  two  years,  and  in  1887,  they  made  a 
report :  the  sickness  feature  of  which  was  adopted  in  1892,  and  in  1898,  the 
general  law  pertaining  to  employers'  liability  and  workmen's  compensation,  was 
passed ;  becoming  effective  in   1899. 

Holland  —  A  commission  was  appointed  in  Holland  in  1894;  and  four  years 
later  presented  a  remodeled  bill  which  was  modified  in  1900,  and  became  effective 

in  1901. 

Switzerland  —  In  1885,  the  Federal  Council  was  instructed  by  the  Assembly 
to  prepare  and  report  an  Employers'  Liability  and  Workmen's  Compensation  bilL 
The  work  of  the  commission  led  to  the  bill  of  1889,  which  was  adopted  by  the 
Assembly  but  rejected  on  a  referendum  vote.  In  1906,  a  special  commission 
was  appointed  and  the  work  of  this  commission  resulted  in  the  formation  of  a 
measure  which  is  now   ready   for  enactment  into  law. 

Germany  —  Details  of  the  Employers'  Liability  and  Workmen's  Compensa- 
tion Act,  were  worked  out  in  tTie  comparatively  brief  time  —  from  1881  to  1889. 

Mr.  Chairman  :     We  shall  be  pleased  to  hear  from  Mr.  Hobart. 

Mr.  Hobart:  Gentlemen  of  the  Commission,  I  have  only  a  few  words  to 
say.  In  the  first  place  I  would  like  to  say  I  regard  this  question  of  compensa- 
tion in  case  of  accidents,  as  one  of  the  most  important  that  is  before  the  in- 
dustrial world  today,  and  we  welcome  the  investigation  from  such  a  Commission 
as  this.  If  it  ran  be  claimed  that  the  preventable  accidents  have  been  decreased 
in  the  last  few  years  by  legislation,  I  claim  that  it  is  on  account  of  an  awakened 
public  sentiment  more  tlian  on  account  of  legislation.  The  investigations  which 
you  are  conducting  are  bound  to  awaken  public  sentiment  in  this  matter.  The 
unfortunate  condition  which  exists  today  has  been  so  well  brought  out  by  the 
Chairman  and  other  speakers  that  I  hardly  need  to  allude  to  it.  We  all  know 
that  the  workingman  is  getting  a  small  proportion  of  what  the  employer  is  pay- 
ing to  provide  insurance  for  him.    We  all  know  that  the  most  unfortunate  thing 
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is  the  condition  that  is  created,  that  is  the  element  of  antagonism  between  the 
employer  and  employe  from  the  very  fact  that  the  employer  is  afraid  to  express 
sympathy;  is  afraid  to  do  those  little  acts  he  would  be  glad  to  do,  for  fear  of 
ita  being  claimed  he  has  entailed  a  legal  liability.  After  these  few  words,  I  will 
simply  give  my  answers  to  the  questions. 

Cincinnati,  Ohio,  October  8,  1910. 

Mr.  J.  M.  Manly,  care  of  Cincinnati  Metal  Trades  Association,  Cincinnati,  Ohio, 

Dear  Sir — Complying  with  request  of  Insurance  Committee,  we  give  below, 
our  answers  to  the  various  questions  asked  by  the  State  Employers'  Liability 
Commission. 

1.  "What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  State  with 
regard  to  liability  of  employers  for  accidents  to  their  employes?  What,  if  any, 
are  your  suggestions  to  the  amendments  of  the  law?" 

We  believe  the  present  law  to  be  unfair  to  employers  in  that  it  creates  an 
unknown  liability,  it  throws  the  entire  burden  of  responsibility  for  any  accident 
on  the  employer  and.  specifically  prohibits  him  from  entering  into  any  agreement 
with  the  employe  to  limit  or  share  such  responsibility. 

We  believe  a  law  should  be  passed  fixing  a  limit  of  damages  for  each  hand 
of  injury  in  various  classes  of  employment,  creating  a  fund  to  be  contributed  to 
by  the  State,  the  employer  and  the  employe  from  which  fund  the  State  should 
pay  the  damages  fixed  by  law. 

2.  "What  is  your  opinion  of  the  operation  and  adequacy  of  the  labor  law 
of  this  State  in  relation  to  the  prevention  of  accidents,  and  what,  if  any,  are 
your  suggestions   for  its  amendment  in  that  regard?" 

We  consider  the  system  of  factory  and  workshop  inspection  as  good  and 
our  only  suggestion  would  be  in  the  line  of  revising  requirements  in  accordance 
with  the  modern  practice  and  the  employment  of  sufficient  good  inspectors  to  do 
the  work  properly. 

We  further  believe  that  the  cost  of  such  inspection  should  be  paid  out  of 
the  above  fund  on  the  same  plan  as  mutual  insurance. 

3.  "Is  the  court  and  jury  system  for  fixing  the  responsibility  for  indus- 
trial accidents  now  existing  in  the  State  satisfactory  in  its  operation?  If  you 
answer  no,  state  why." 

No,  because  the  sympathies  of  both  are  naturally  with  the  employe,  fre- 
quently resulting  in  difl^erent  awards  by  different  courts  for  the  same  kind  of 
injury,  whereas  it  would  be  more  equitable  to  all  to  have  a  uniform  damage  for 
the  same  injury. 

1  believe  that  no  system  has  ever  been  devised  that  is  better  than  the  jury 
system  for  settling  disputes,  with  its  ability  to  appeal  to  further  judgment.  I 
answer  this  question  no,  because  the  sympathies  of  both  are  usually  with  the 
employe. 

4.  "Are  you  in  favor  of  a  system  under  which  ^all  accidents  to  employes 
shall  be  compensated  for  without  regard  to  negligence,  but  under  which  the 
compensation  paid  shall  be  limited  in  amount?  Please  state  reasons  for  your 
answer." 

As  stated  above,  we  are  in  favor  of  a  plan  by  which  fixed  damages  shall 
be  paid  by  the  State  out  of  a  fund,  contributed  to  by  the  State,  employer  and 
employe  without  regard  to  negligence  but  with  assessments  graded  in  accordance 
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with   the    nature   of   the   risk   involved   in   the   business    and    the   character  and 
efficiency  of  the  safeguards  installed  by  the  employer. 

5.  "If  you  are  in  favor  of  such  a  plan  are  you  of  the  opinion  that  the 
expense  should  be  borne  by  the  employer,  employe  and  state?" 

Answered  above,  we  favor  expense  borne  by  State,  employer  and  employe. 

6.  "What  is  your  experience  as  to  the  value  of  relief  associations  of 
employes?" 

Our  experience  is  limited,  but  so  far  as  it  goes,  is  favorable. 

We  do  not  believe  that  such  a  law  as  above  proposed  would  in  any  way 
affect  such  associations  unfavorably. 

In  the  first  place,  their  principal  work  would  be  found  in  affording  relief 
in  sickness,  which  is  a  matter  outside  of  any  contemplated  law. 

In  the  second  place  it  is  probable  that  they  would  find  a  useful  field  in 
collecting  the  damages  due  any  members  from  the  State  department  and  could 
be  of  service  to  the  State  department  in  replying  to  questions  regarding  in- 
juries, etc. 

In  addition  to  the  above,  we  would  like  to  suggest  the  idea  to  the  Com- 
mission that  work  such  as  theirs  in  other  countries  has  invariably  covered  in- 
vestigations extending  over  a  period  of  years,  and  we  suggest  that  the  importance 
of  the  subject  is  so  great  and  its  influence  so  far  reaching,  that  we  trust  rather 
than  make  a  report  without  the  most  thorough  investigation,  they  request  addi- 
tional time  from  the  legislature  and  that  we  pledge  our  support  should  they 
see'  fit  to  make  such  request. 

Yours  truly, 

J.  C.  Hob  ART, 
The  Triumph  Electric  Co. 

Mr.  Jno.  p.  Frey,  of  the  International  Molders'  Union:  I  would  like  to 
make  a  statement  before  this  Commission.  I  was  informed  that  there  was  a 
meeting  of  this  Commission  that  is  considering  the  question  of  employers' 
liability  and  employes'  compensation  this  evening.  I  realize  that  no  man  has 
a  legitimate  excuse  for  appearing  before  a  Commission  of  this  kind  uninformed, 
but  I  wish  to  plead  an  illness  of  several  weeks  and  overwork  and  only  one 
day's  knowledge  of  this  meeting,  and  I  may  not  be  able  to  state  what  I  want 
as  concisely  as  I  w^ould,  had  I   been  able  to  prepare   for  this  evening's  meeting. 

If  I  understand  the  purpose  of  this  Commission,  it  desires  to  be  informed 
as  to  the  opinions  of  employers  and  workingmen  of  the  state  on  a  number  of 
questions  that  the  Commission  has  drawn  up,  and  desires  to  have  an  expres- 
sion of  opinions  on  each  one  of  those  questions  for  its  information.  Am  I 
correctly   informed? 

Mr.   Chairman  :     Yes,   sir. 

Mr.  Frey  :  And  the  Commission  would  like  to  have  this  matter  taken  up 
seriatim? 

Mr.  Chairman  :    Take  it  up  as  it  comes  there  in  our  circular  letter. 

Mr.  Frey:  I  may  desire  to  change  from  the  first  question  to  one  of  the 
others  during  my  remarks  to  bring  out  a  certain  point.  The  last  session  of  the 
legislature  passed  the  Norris  bill,  which  has  modified  considerably  the  former 
application  of  what  was  known  as  the  theory  of  contributory  negligence,  fellow 
servant  and  the  assumption  of  risk;  the  object  of  the  Norris  law  being  to  give 
to  the  workingman  a  larger  opportunity  to  recover  damages  for  injuries  re- 
ceived while   at   work.     The  legislature   also   appointed   this  Commission,  whicb 
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is  now  sitting,  for  the  purpose  of  considering  the  question  of  workingmen's 
compensation  and  the  drawing  up  of  a  bill  dealing  with  this  question  for  the 
consideration   of   the   next   legislature. 

The  first  question  is:  "What  is  your  opinion  as  to  the  fairness  of  the  law 
in  this  State  with  regard  to  liability  of  employers  for  accidents  to  their  employes? 
What,  a  any,  are  your  suggestions  as  to  the  amendment  of  the  law?" 

In  the  opinion  of  a  number  of  workmen  the  Norris  Bill  is  good  so  far 
as  it  goes,  but  it  does  not  go  quite  far  enough.  And  in  addition  to  that,  as 
the  language  in  one  of  the  clauses,  Section  6245,  which  in  our  opinion  takes 
away  very  much  of  the  value  which  is  supposed  to  exist  in  the  law.     In  other 
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words,  gives  an  opportunity  for  an  evasion  of  the  intent  of  the  law,  or  what 
might  be  a  modification  of  the  intent  of  the  law.  There  is  a  great  chance  as 
to  the  meaning  of  the  term  fellow  servant,  but  in  my  opinion  the  law  could 
be  strengthened  by  eliminating  entirely  the  question  of  fellow  servant.  Not 
merely  of  a  superior  who  is  authorized  to  give  instructions  or  give  signals  to 
workmen  or  order  certain  things  done,  but  that  the  entire  doctrine  of  fellow 
servant  should  be  eliminated  in  considering  the  employers'  liability,  for  this 
reason :  The  workman  when  he  works  with  other  workmen  has  no  choice  as 
to  who  those  workmen  shall  be.  He  does  not  select  those  men;  he  does  not 
know  whether  they  are  skilled  workmen,,  and  does  not  know  whether  they  are 
careful  workmen  or  not.  I  believe,  and  so  do  most  of  organized  labor,  and  all 
^abor,  that  the  question  of  workmen's  compensation,  or  that  the  question  rather 
of  employers*  liability,  or  a  law  governing  employers'  liability  should  be  such 
in  Ohio,  as  to  entirely  eliminate  the  defense  of  fellow  servant.  Accidents  are 
bound  to  happen  through  the  carelessness  of  men,  accidents  are  bound  to  hap- 
pen no  matter  what  precaution  is  taken,  and  skilled  men  are  going  to  make 
mistakes  through  being  tired  or  their  attention  may  be  distracted  for  a  minute, 
with  the  result  that  some  other  workman  is  injured  or  killed.  In  my  opinion 
the  fellow  servant  doctrine  should  be  entirely  eliminated  from  any  employers' 
liability  act  of  the  State  of  Ohio.  The  other  part  of  the  law,  which  in  my 
opinion  is  weak  and  is  liable  to  injure  considerably  the  intent  of  the  law,  is  in 
section  6245  —  perhaps   I   had  better  read  the  section : 

**That  in  any  such  action  when  it  shall  appear  that  the  injury  or  death 
was  caused  in  whole  or  in  part  by  any  of  the  following  to-wit :  The  neglect 
of  such  employer  in  failing  to  properly  furnish,  maintain,  construct,  guard, 
repair,  inspect,  or  protect  any  of  the  ways,  works,  boats,  wharves,  plant,  machinery, 
appliances  or  tools,  in  any  way  connected  with  or  in  any  way  used  in  the  busi- 
ness of  the  employer,  in  any  manner  required  by  statute  or  law  of  the  state,  or 
of  the  United  States;  any  defective  or  unsafe  condition  in  the  ways,  works, 
boats,  wharves,  plant,  machinery,  appliances  or  tools,  except  simple  tools,  in  any 
way  connected  with,  or  in  any  way  used  in  the  business,  of  the  employer,  the 
fact  that  such  employe  continued  in  said  employment  with  knowledge  of  such 
negligent  omission  or  want  of  care  or  such  defective  or  unsafe  condition  shall 
not    be  a  defense  — 

The   point   I  want  to  call  your   attention   to   follows: 

unless  by  the  terms  of  his  employment  it  was  expressly  made  the  duty  of  such 
employe  to  report  such  neglect  or  such  defective  or  unsafe  condition  to  the 
employer  and  the  evidence  discloses  that  such  employe  fails  to  report  and  that 
the  employer  was  not  otherwise  possessed  of  knowledge  of  such  negligent,  un- 
safe or  defective  condition.  Such  employe  shall  not  be  held  to  have  assumed 
the  risk  of  the  negligent  act  of  any  fellow  servant  or  employe  of  such  employer." 


Not  being  a  lawyer,  and  in  addition  as  this  law  has  not  been  tested,  it 
may  be  unwise  to  expect  what  may  happen,  but  judging  from  the  attitude  of 
the  courts  on  this  question,  we  are  reasonably  sure  in  believing  that  that  special 
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clause  in  that  section  which  I  read,  can  be  used  to  entirely  safeguard  the  em- 
ployers' interests  or  to  furnish  the  employer  a  safe  defense  while  preventing 
the  workingman  from  having  that  larger  measure  of  opportunity  to  secure  dam- 
ages in  a  suit  brought  under  the  employers'  liability  act  I  believe  that  a  num- 
ber of  employers  in  the  State  of  Ohio  have  already  given  consideration  to  that 
one  clause,  and  that  their  attorneys  have  been  also  considering  it,  because  I 
find  already  a  number  of  them  —  a  considerable  number  of  them  in  the  State 
of  Ohio,  have  already  endeavored  to  protect  themselves  by  a  blanket  arrange- 
ment that  would  bring  all  their  workmen  and  laborers  and  everybody  in  their 
plant,  under  this  one  clause,  so  preventing  that  opportunity  of  giving  special 
notice. 

Mr.   Chairman:    You  mean  by  an  agreement  of  employment? 

Mr.  Frey:  Let  me  refresh  your  mind  on  that  one  point,  and  I  will  read 
what  I  have  in  my  hand  afterwards. 

"Unless  by  the  terms  of  his  employment  it  was  expressly  made  the  duty 
of  such  employe  to  report  such  neglect  or  such  defective  or  unsafe  condition 
to  the  employer,  and  the  evidence  discloses  that  such,  employe  failed  to  so 
report." 

It  seems  to  me  that  it  is  one  of  those  nullifying  clauses  in  the  law.  I 
find  ^hat  a  number  of  employers  in  the  State  of  Ohio  have  had  a  printed  form 
struck  off  and  their  employes  are  requested  to  sign  one. 

"It  is  hereby  expressly  made  *thc  duty  of  each  employe  of  this  company 
to  report  to  his  foreman  or  superintendent  of  the  department  the  neglect  of 
failing  to  properly  furnish,  maintain,  construct,  guard,  repair,  inspect  or  pro- 
tect any  of  the  ways,  works,  plants,  machinery,  appliances  or  tools  in  any  way 
connected  with  or  in  any  way  used  in  the  business  of  this  company  in  said 
department,  and  to  report  the  unsafe  condition  of  same  immediately  to  the  fore- 
man or  superintendent  of  the  department  wherein  such  defective  or  unsafe  ap-' 
pliances  are  maintained  or  used. 

"To  report  to  his  foreman  or  superintendent  the  want  of  necessary  and 
sufficient  rules  and  regulations,  or  lack  of  enforcement  of  same,  for  the  govern- 
ment of  employes  of  this  firm  or  factory,  or  in  connection  with  this 

or  the   retention  of  any   incompetent  servant 

"To  report  to  his  foreman  or  superintendent  the  violation  of  any  statute 
or  law  of  the  State  or  United  States  enacted  for  the  safety  of  the  employe. 


Employe. 
"I,  the  undersigned,  hereby  acknowledge,  receipt  of  the  above  notice,  this 
day  of   A.  D 


Employer, 

I  feel  quite  well  satisfied  in  my  own  mind  that  workmen  are  naturally 
forced  to  sign  this,  and  the  employer  does  this  as  a  protection  to  himself,  ao 
that  if  any  workman  or  laborer,  signing  one  of  these  notices,  should  become 
injured  and  a  suit  was  entered  for  damages,  the  defendant  would  have  it  to 
present  in  court.  That  is  where  I  think  the  Norris  law  should  be  strengthened. 
We  think  it  is  not  giving  what  it  was  intended  to  give,  and  that  that  one 
clause  practically  nullifies  the  intent  of  a  large  portion  of  the  law. 

The  second  question :  "What  is  your  opinion  of  the  operation  and  ade- 
quacy of  the  labor  law  of  this  State  in  relation  to  the  prevention  of  accidents, 
and  what,  if  any,  are  your  suggestions  for  its  amendment  in  that  regard?" 

I  think  I  could  answer  that  question  by  saying,  I  think  my  suggestion  of 
amendment  would  be  to  strike  out  that  one  clause  I  spoke  of  in  its  entirety. 
I  think  the  mere  passage  of  this  law,  without  even  having  its  constitutionally 
tested,  has  greatly  tended  to  reduce  the  accidents  in  Ohio.     The  very  fact  that 
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a  large  number  of  employers  have  taken  so  much  interest  in  seeing  to  the  safe 
condition  of  their  plants,  and  the  carelessness  of  employes  are  subjected  to  a 
new  form  of  inspection,  is  an  indication  that  they  have  taken  greater  interest 
to  prevent  unnecessary  unsafe  conditions  of  employment.  If  the  law  did  nothing 
more  than  it  has  done  in  the  placing  of  greater  safeguards  in  a  large  number 
of  plants,  which  means  the  reduction  of  injuries,  deaths,  steady  work,  more 
money  and  more  protection  in  the  State  of  Ohio. 

The  third  question  relates  to  the  court  and  jury  system,  in  suing  for  dam- 
ages caused  by  industrial  accidents. 

Most  of  the  workingmen  by  long  experience  are  very  much  opposed  to 
the  judge  and  jury  system  of  trying  suits  for  damages  arising  from  injuries 
received.  Their  objections  to  the  present  system  lies  in  the  fact  that  the  work- 
man is  at  a  disadvantage.  In  the  first  place,  it  costs  money  to  begin  a  suit  for 
damages  —  carrying  these  suits  up  are  rather  tedious  matters,  and  as  every- 
body who  gives  any  consideration  to  these  questions  know,  the  final  decision 
in  a  suit  for  damages  is  frequently  delayed  four  or  five  years  —  before  a  final 
decision  is  handed  down  by  the  Supreme  Court  of  the  State.  Not  only  that, 
but  as  it  has  been  in  the  State  of  Ohio  the  courts  have  had  the  power  to  non- 
suit the  plaintiff,  to  take  the  case  from  the  jury  and  leave  the  injured  one 
without  further  opportunity  to  carry  on  his  case  unless  he  has  friends  or  unless 
some  lawyer  who  will  want  50  or  60  per  cent  of  whatever  might  be  received, 
would  be  willing  to  carry  the  case  to  the  higher  courts.  We  have  had  such  a 
case  in  this  city,  not  many  months  ago,  and  I  will  use  it  as  an  illustration.  A 
man  in  one  of  the  industrial  plants  was  injured  —  he  was  very  seriously  injured. 
I  believe  he  lost  his  eyesight.  He  brought  suit  for  damages,  and  the  case  was 
taken  from  the  jury  by  the  judge.  The  case  was  non-suited,  but  owing  to  in- 
fluence and  friends,  who  came  to  this  man's  relief,  the  case  went  up  to  the  higher 
court,  and  there  I  believe  the  man  received  $8,000,  or  a  private  settlement  was 
reached,  amounting  to  $8,000,  or  something  in  that  neighborhood.  That  is  one 
instance  and  there  are  others  which  show  that  the  court  has  the  power  to  non- 
suit the  plaintiff,  and  the  workman  has  not  a  chance  to  recover  damages  or 
have  the  case  considered  as  it  should  be.  Another  reason  is  that  court  costs 
and  attorney  fees  eat  up  perhaps  the  largest  portion  of  damages,  if  they  are 
finally  awarded  by  the  court.  Another  reason  is,  that  juries  seem  to  have  a  very 
wide  divergence  of  opinion  in  rendering  verdicts  in  injury  cases.  And  some- 
times where  the  injury  might  be  determined  a  minor  injury  they  will  assess 
very  heavy  damages,  and  in  other  cases,  where  there  is  a  total*  disability  the 
damages  are  such  as  to  make  them  almost  ridiculous.  In  other  words,  there 
seems  to  be  no  rule  for  the  jury,  the  jury  seems  to  be  a  rule  in  itself,  and  the 
jury  system,  under  the  laws  which  we  have,  does  not  bring  about  what  we 
would  call  even  justice  for  the  various  grades  and  degrees  of  injury.  Another 
reason  is  that  in  trying  these  cases  under  the  present  system,  the  workman 
is  always  at  a  disadvantage.  The  employer  from  the  position  he  has  and  his 
connection  with  insurance  companies,  that  is  the  liability  insurance  companies, 
because  of  their  trained  corps  of  attorneys  and  the  machinery  they  have  at 
their  disposal,  is  in  a  much  better  position  to  present  his  claim  than  the  work- 
man who  has  lawyers  who  are  willing  to  take  his  case  contingent  upon  a  per 
centage  of  the  damages  received.  The  machinery  for  the  defense  is  much 
more  perfect  in  every  way  than  the  machinery  which  is  at  the  disposal  of  the 
workingraan.  That  is  the  objection  which  we  have  to  the  court  and  jury  sys- 
tem for  trying  damage  suits  for  industrial  accidents,  and  it  is  for  this  reason 
we   look  with   favor  upon   the   employers*   compensation    act. 

Ms.  Chairman:    What  do  you  think  is  the  reason  that  is  so? 

Mr.   Frey:    What  do  you  mean? 
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Mr.  Chairman:  Why  is  it  that  the  plaintiff  is  non-suited  and  on  the  aver- 
age the  results  of  litigation  are  small   for  the  plaintiff? 

Mr.  Frey:  I  presume  it  would  be  because  of  a  custom  and  precedent 
which  grew  up  years  ago.  I  presume  for  some  reason  that  the  courts  finally 
built  up  the  doctrine  of  fellow  servant.  Perhaps  the  Commission  is  aware  how 
the  first  decision  was  ever  handed  down  defining  fellow  servant,  or  making 
the   fellow   servant  doctrine  a  defense. 

Mr.  Chairman:  Is  it  your  observation  that  every  person  injured  brings 
a  suit? 

Mr.  Frey  :  No,  from  the  statistics  which  I  have  been  able  to  gather  and 
from  my  experience  —  a  rather  lengthy  experience  as  a  national  officer  in  the 
Iron  Molders'  Union,  I  find  that  in  the  great  majority  of  cases  no  suits  arc 
brought.  The  larger  number  or  workmen  prefer  to  receive  what  they  can  in 
the  way  of  a  settlement  rather  than  risk  going  to  court  and  receive  nothing. 

Mr.  Chairman:     Have  you  any  explanation  for  that? 

Mr.  Frey:     Yes,  the  experiences  they  have  had  in  damage  suits. 

Mr.  Chairman:     Do  you  think  there  is  any  other  explanation  for  it? 

Mr.  Frey  :  It  think  that  is  the  principal  explanation.  The  unsatisfactory 
results  which  follow  from  tlie  bulk  of  damage  suits  which  are  brought  in  the 
courts. 

Mr.  Chairman  :  Do  you  think  that  all  of  the  500,000  injuries  which  occur 
in  the  United  States  in  one  year  are  entitled  to  recover  at  law? 

Mr.  Frey:  Xo,  there  are  a  large  number  of  injuries  received  by  workmen 
today  that  the  workmen  would  not  be  entitled  to  recover  at  law,  and  that  is 
the  reason  we  want  laws  made  to  have  them  recover. 

Mr.  Chairman:     What  would  they  be? 

Mr.  Frey:  For  example,  we  have  in  the  Norris  law  already,  the  doctrine 
announced  that  if  a  workman  is  injured,  he  receives  — 

m 

Mr.  Chairman:  Let  us  admit  that  those  are  all  out  of  the  way  —  con- 
tributory negligence,  assumption  of  risk,  fellow  servant  — 

Mr.  Rohr  :  I  think  the  gentleman  should  be  permitted  to  get  through  with 
his  case. 

Mr.  Frey  :  T  do  not  think  that  there  should  be  any  suit„  and  for  that 
reason. I  wish  to  speak  on  the  workman's  compensation  law. 

Mr.  Chairman  :  Rut  there  are  a  large  number  of  cases  where  some  other 
remedy  must  be  substituted. 

Mr.  Frey:  I  believe  that  there  are  a  large  number  of  cases  where  some- 
thing besides  the  employers'  liability  law  must  cover.  I  believe  that  those  cases 
besides  those  covered  by  the  liability  law  should  be  covered  by  a  compensation 
law.  What  I  have  just  suggested  is  simply  my  opinion  on  the  workman's  com- 
pensation. 

The  fourth  question  is:  "Are  you  in  favor  .of  a  system  under  which  all 
accidents  to  employes  shall  be  compensated  for  without  regard  to  negligence 
but  under  which  the  compensation  paid  shall  be  limited  in  amount?  Please  state 
reasons  for  your  answer." 

The  wording  of  that  question  makes  it  difficult  for  me  to  give  just  exactly 
the  answer  which  I  desire,  because  "without  regard  to  negligence",  the  word 
"negligence"  is  subjected  to  such  a  broad  interpretation  that  my  remarks  might 
be  easily  misunderstood ;  but  we  believe  that  a  workman  should  receive  com- 
ptMisation  for  every  accident  which  occurs  to  him  while  he  is  being  employed. 
We  believe  that  because  with  all  of  the  care  which  is  possible  on  the  employers' 
part,  with  all  of  the  carefulness  which  the  superintendent  and  foreman  may 
exercise,  and  the  care  which  the  workman  may  exercise,  and  which  his  fellow- 
servants    may    exercise,    there    are    accidents    bound    to    happen,    classd    as   un- 
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avoidable  accidents;  in  other  words,  accidents  to  workmen  are  a  part  of  the 
production,  just  as  fires  in  a  plant,  boiler  explasions,  and  the  wear  and  tear 
of  machinery,  bursting  of  fly  wheels,  some  of  which  we  cannot  prevent  by 
any  foresight  or  care.  Accidents  are  a  part  of  the  industry,  and  always  will 
be,  and  for  that  reason,  we  believe  workmen  s^iould  receive  compensation  for 
the  injuries  they  suffer  while  being  employed.  We  also  believe  that  the  com- 
pensation which  they  receive  should  be  limitd  in  amount,  but  that  limitation 
of  amount  should  be  based  upon  the  average  earnings  of  the  workman  who 
is  injured.  There  is  too  much  to  be  said  on  that  one  thought  in  one  brief 
hearing  of  this  kind,  but  to  give  you  my  idea ;  there  are  various  kinds  of  in- 
juries. A  man  may  be  a  locomotive  engineer  and  lose  his  hand,  or  his  eye,  and 
may  be  unable  to  work  as  an  engineer  any  longer.  I  believe  his  compensation 
should  b^  based  on  the  degree  of  injury  to  him  in  the  calling  which  he  follows; 
based  upon  his  average  earnings,  or  as  the  Commission  is  probably  familiar  with 
some  of  the  European  compensation  and  accident  laws,  his  compensation  should 
be  based  upon  his  average  earnings  for  a  certain  period,  or  a  percentage  of  his 
earnings  during  that  period. 

Directly  connected  with  that  is  the  fifth  question:  "If  you  are  in  favor 
of  such  a  plan  are  you  of  opinion  that  the  expense  should  be  borne  by  the 
employer,  or  shared  by  employer, "employe  and   State?" 

I  am  of  the  opinion  that  the  entire  burden  for  the  maintenance  of  a  work- 
man's compensation  fund,  or  the  carrying  out  of  the  provisions  of  a  workman's 
compensation  act,  should  be  borne  entirely  by  the  consumer.     The  only  way  in 
which  it  can  be  borne  entirely  by  the  consumer  is  to  have  the  employer  make 
such   payments  to  that   fund  as  he  does  to  other  costs  connected  with   the  pro- 
duction.    The  employer  recognizes  the   fact  that  it  is  necessary  to  protect  him- 
self by  paying  into  insurance  companies  against  industrial  accidents.     They  shift 
that  burden  as  we  term  it,  by  adding  so  much  to  the  article  which  they  sell  just 
as  they  add  so  much  for  the  wear  and  tear  of  machinery,  and  add  so  much  for 
their  investment  in  the  plant,  and  so  much   for  the  insurance  which  they  carry, 
and  so  on.     I  believe  the  only  fair  way,  the  only  logical  way,  the  only  just  way, 
is  to   have  the  entire  burden  of  workmen's   compensation,   rest  where  it  should, 
upon    the   industry,   which   means   of   course   upon   the  ultimate   consumer.     That 
the  accidents  of  the  railway  employes  should  be  safeguarded  in  every  way,  all  of 
which  should  be  charged  to  the  consumer,  just  the  same,  as  I  presume  the  manu- 
facturers have  to  add  so  much  to  their  articles  to  pay  for  accidents,  wear  and 
tear,    etc.     In   other   words,   it   should   be   borne    entirely   by   the    industry   itself. 
The  accident  is  caused  by  the  number  of  men  working  together  in  the  industry 
and   all  cannot  be  prevented,  and   for  that  reason  it  should  be  born«»  by  society. 
The  sixth  question   reads  as   follows :     "What  is  your  experience  as  to  the 
value  of  relief  associations  of  employes?" 

I  do  not  exactly  know  what  the  Commission  has  in  mind  in  that  question. 
There   are  so   many   diflferent   kinds  of   associations   among  employes. 

Mb.  Ch.mrman  :  Relief  associations,  npplyini*  to  sickness,  injuries  and  old 
age. 

\fR.  Frev  :  We  have  nothing  in  this  country  in  the  way  of  an  old  age 
pension  or  compensation,  but  we  have  in  the  Brotherhood  of  Locomotives,  sick 
benefits,  also  covering  accidents. 

Mr.  Chairman:     Out-of-work  benefits? 

Mr.  Frey  :  Yes,  out-of-work  ^benefits,  altiiough  the  out-of-work  benefits  of 
the  Labor  Unions  of  the  United  States  and  Canada  are  not  to  be  compared 
with  those  of  Europe.  They  are  not  of  any  practical  relief.  Generally  they 
keep  the  workmen  entitled  to  sick  benefits  and  other  benefits  as  he  would  be 
entitled   if  he  were  at  work. 


»     « 
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I  think,  gentlemen,  I  have  no  particular  desire  to  say  anything  on  questions 
seven,  eight  or  nine,  because  from  my  own  personal  knowledge  and  from  what 
I  have  been  able  to  gather  very  few  labor  organizations  or  workman's  organiza- 
tions in  this  country,  paying  benefits  to  their  workmen  when  injured  or  sick, 
have  never  ^separated  the  two,  to  say  what  portion  were  paid  to  sick  benefits 
and  what  portion  was  paid  for  injuries  received. 

Mr.  Chairman:  Have  you  any  idea  as  to  the  kind  of  plan  of  compensa- 
tion—  whether  you  would  recommend  something  along  the  line  of  the  English 
Compensation  Act  or  some  kind  of  an  insurance  compensation  act? 

Mr.  Frey:  I  believe  that  an  act  in  this  country,  which  must  be  perhaps 
different  from  that  in  Europe,  owing  to  our  Federal  and  State  laws,  and  I 
believe  there  should  be  an  act  that  the  employer  must  pay  certain  compensation 
for  accidents;  that  it  is  better  to  leave  the  employer  work  out  the  method  by 
which  he  desires  to  do  that  himself.  I  do  not  know  whether  it  is  possible  in  the 
State  of  Ohio  to  pass  a  law  making  it  compulsory  upon  any  manufacturer  to 
insure  his  plant  against  fire.  I  do  not  see  how  we  could  do  that  at  the  present 
time  with  the  supreme  court's  attitude  upon  our  rights  as  it  is. 

Mr.  Chairman:  How  about  a  law  compelling  a  rich  man  and  a  poor  man 
to  .send  their  children  to  school  between  the  ages  of  six  ond  fourteen,  and  buy 
their  books,  etc.? 

Mr.  Frey:  We  are  able  to  do  that,  but  I  do  not  know  whether  we  could 
do  the  other.  I  have  my  doubts.  It  is  difficult  for  a  man  who  is  not  a  lawyer 
to  express  his  views  as  to  what  would  be  constitutional. 

Mr.  Chairman  :     Do  you  know  why  that  is  constitutional  ? 

Mr.  Frey:  Yes,  because  it  is  in  the  nature  of  a  police  measure;  for  the 
public  good.    We  call  it  a  police  measure,  a  law  relative  to  the  public  good. 

Mr.  Chairman  :  Now,  then  you  say  place  the  cost  of  compensation  upon 
the  industry. 

Mr.  Frey  :     Upon  the  industry. 

Mr.  Chairman  :  What  is  your  idea  of  placing  on  the  industry  the  cost, 
so  that  at  the  same  time  tlic  employe  who  is  injured  will  always  get  his  com- 
pensation; how  will  you  do  that?  What  I  am  driving  at  is:  here  is  an  employer 
of  labor  not  worth  anything,  he  has  a  little  machinery,  has  credit  enough  to  run 
his  shop  and  employs  fifteen  men.  Now,  a  man  gets  killed  in  that  shop,  how 
would  you   compensate  him   and  make  the  industry  pay  it? 

Mr,  Frey  :  If  we  had  a  law  which  provided  that  no  man  could  employ 
another  man  to  work  for  him  unless  he  was  liable  in  some  way  —  and  yet  I 
do  not  know  how  that  could  be  done  —  unless  he  was  forced  to  cover  himself 
by   paying   to   or   contributing   to    some   fund. 

Mr.   Chairman:    What  kind  of  a   fund? 

Mr.  Frey:  That  might  be  a  fund  which  would  be  a  State  Insurance 
Company  formed  by  the  employers  themselves.  There  is  nothing  to  prevent 
the  employers   in   Ohio  doing   what  they  are   doing  now. 

Mr.  Chairman:  Do  you  care  to  admit  that  a  cost  of  that  kind  would 
have  to  be  covered  by  some  insurance  scheme? 

Mr.   Frey:     I  believe  that  would  be  necessary. 

Mr.  Chairman  :  In  the  preliminary  remarks  made  by  Mr.  Frey  he  brought 
out  one  thing  there  that  I  wish  to  have  him  verify;  and  that  is,  who  shall  be 
the  judge  of  incompetency  in  case  of  injury  where  negligence  is  alleged.  A 
competent  workman  is  given  incompetent  help  and  the  competent  workman  b 
injured.  Does  Mr.  Frey  wish  the  Commission  to  understand  that  the  compe- 
tent workman  shall  be  guilty  and  adjudged  negligent  because  through  the 
ignorance   of    incompetent   assistance   he    was    injured? 
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Mr,  Frey:  No,  the  opinion  which  I  endeavored  to  express  was  the  op- 
posite of  that  I  claim  that  no  workman  has  the  selection  of  other  workmen 
who  are  to  assist  him  or  work  with  him,  and  having  no  voice  in  their  selection, 
in  their  competency  or  otherwise,  being  simply  one  of  the  employes,  under  no 
circumstances,  should  the  fellow  servant  plan  apply. 

Mr,   Rohr:    Then  the  Norris  law  so  far  as  that  pertains,  is  good? 

Mr.  Frey:    The  Norris  law  is  good. 

Mr.  Rohr:  Have  you  given  any  attention  to  the  method  of  handling  com- 
pensation in  this  country  or  in   foreign  countries? 

Mr.  Frey:  I  have  made  a  slight  study  of  the  compensation  law  of  Ger- 
many, of  England,  and  of  Denmark  on  the  spot,  but  not  having  my  notes  with 
me  I  would  hardly  care  to  make  any  statements  because  I  would  want  to  refresh 
my  memory  and  be  certain.  There  he  seemed  to  be  able  to  work  out  a  com- 
pensation law,  particularly  in  Germany,  very  successfully,  to  the  benefit  of  the 
employer  and  the  workman  as  well,  and  in  that  compensation  law,  I  might  say 
they  have  gone  further  than  we  do  here  —  they  added  the  provision  for  payment 
of  compensation  or  industrial  insurance.  The  employers  go  one  step  further  in 
preventing  the  opportunity  for  accidents.  A  large  number  of  plants  which  I 
visited  in  Germany — a  large  'number  of  the  machinery  was  accident  proof.  I 
am  by  trade  a  molder.  I  have  seen  molders  crushed  in  elevators;  I  save  seen 
workmen  crushed  in  elevators  where  I  have  worked.  In  Europe  I  found  ele- 
vators enclosed  in  sheet  steel  linings,  with  the  flanges  folded  on  the  outside, 
so  that  the  workman  could  lean  against  the  wall  of  the  elevator  while  it  was 
in  operation,  and  there  was  nothing  to  catch  his  clothes  or  tear  them,  and  he 
could  rest  the  truck  on  the  wall  of  the  elevator  when  coming  up  and  the  truck 
could  not  be  upset.  There  was  an  interlocking  system  whereby  the  elevator  could 
neither  start  to  go  up  or  down  as  k)ng  as  the  door  was  open,  or  as  long  as 
any  of  the  little  locks  which  lock  the  door  were  intact.  When  the  doors  were 
open  no  one  could  start  the  elevator.  It  was  fall  proof.  I  have  not  seen  an 
elevator  in  this  country  that  would  compare  with  them.  The  superintendent 
of  this  plant,  which  is  one  of  the  largest  in  Germany,  told  me  that  it  was  not 
until  they  began  to  realize  what  the  compensation  law  meant  that  he  and  a  num- 
ber of  other  manufacturers  got  together  to  see  what  they  could '  do  to  prevent 
accidents  in  their  plants  and  make  it  safer  to  work. 

Mr.  Rohr:  I  have  another  question,  Mr.  Chairman.  In  answer  to  ques- 
tion five,  which  reads:  "If  you  are  in  favor  of  such  a  plan,  are  you  of  opinion 
that  the  expense  should  be  borne  by  the  employer  or  shared  by  employer,  em- 
ploye and  State?" 

Mr.  Frey:  I  believe  I  said  that  the  charge  should  be  added  to  the  cost 
of  production,  and  by  that  I  would  infer  it  would  go  to  what  is  termed  "over- 
head charges."  Yes,  as  an  overhead  charge.  I  might  add  to  that,  when  I  said 
I  believed  it  should  be  borne  by  the  industry  entirely,  I  was  of  the  opinion  that 
the  administration  of  any  compensation  act  should  be  carried  on  at  the  state's 
expense. 

Mr.  Chairman  :  You  now  think  that  some  insurance  scheme  would  have 
to  be  devised  to  collect  the  funds  with  which  to  pay  the  compensation ;  is  that  it  ? 

Mr.  Frey:  Yes,  I  think  it  would  have  to  be  something  similar  to  an 
insurance  plan. 

Mr.  Chairman  :  I  wanted  to  see  whether  you  were  on  the  old  ground. 
Take  the  case  of  a  man  with  a  small  capital.  You  still  believe  that  this  com- 
pensation  should  be   raised   by   some  insurance  plan? 

Mr.  Frey:    Yes,  sir;  something  on  the  insurance  plan. 

Mr.   Chairman  :     It  might  be   a  compulsory  plan.     It   might   require   every 
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manufacturer  to  pay  so  much  to  a  fund  in  proportion  to  the  number  of  workmen 
he  had,  or  in  proportion  to  the  kind  of   industry  he  was  engaged  in. 

Mr.  Chairman:     That  would  be  an  insurance  plan? 

Mr.  Frey  :     Yes,  it  might  be  called  an  insurance  plan  according  to  the  risk. 

Mr.  Rohr:  During  the  remarks  of  Mr.  Frey  the  question  was  brought  up 
whether  a  compulsory  compensation  law  would  be  legal  in  the  State  of  Ohio  — 
so  far  as  making  it  obligatory  upon  the  manufacturers  to  contribute  to  a  fund. 
If  it  is  possible  for  the  United  States  government  through  its  duly  elected  rep- 
resentatives to  tax  corporations  upon  their  earnings,  do  you  think  it  possible  for 
a  state  to  also  tax  corporations  to  protect  the  workmen? 

Mr.  Frey  :  The  Commission  is  asking  me  some  questions  along  that  line 
that  1  want  to  say  frankly  that  I  do  not  feel  prepared  or  competent  to  answer. 
Before  discussing  that  phase  of  it  I  would  want  to  consult  an  attorney,  I  know 
we  have  a  corporation  law  which  does  not  apply  to  individuals,  and  for  that 
reason  and  because  there  is  one  exemption  to  it,  I  believe  when  it  comes  to  the 
United  States  Court  it  would  be  declared  unconstitutional. 

Mr.  Smith:  Mr.  Frey,  you  say  that  the  employe  that  might  be  hurt  might 
have  his  hand  taken  off,  that  he  is  not  a  party  to  the  hiring  of  the  man  that 
caused  the  accident,  you  hold  that  as  an  argument  against  the  fellow-servant  rule? 

Mr.  Frey:  J  would  hold  that  any  accident  caused  by  carelessness  or  negli- 
gence, or  by  any  other  act  of  a  workman,  should  not  be  a  defense  in  a  case 
for  damages. 

Mr.  Smith  :  You  claim  that  the  employer  is  the  party  and  the  only  party 
to  the  hiring  of  the  men  who  may  be  the  cause  of  injury  to  his  fellow  work- 
men; you  claim  that,  don't  you? 

AIr.  Frey  :     We  believe  that  the  employer  employs  the  labor. 

Mr.  Smith  :  Is  it  not  a  fact  that  in  some  industries  throughout  the  State, 
some  lines  of  business,  that  an  employer  cannot  hire  a  man  unless  he  is  sent 
by  a  walking  delegate  or  an  organization  where  you  say  he  is  a  competent  man 
before  he  can  be  a  member? 

Mr.   Frey  :     I   do  not  know  of  any  such  cases. 

Mr.  Smith:  Don'f  you  know  of  cases  where  a  man  attempted  to  hire  a 
njan  who  did  not  belong  to  the  union  and  he  would  not  be  allowed  to  work? 

Mr.  Frey  :  I  do  not  know  of  any  such  cases  where  men  would  not  be 
allowed  to  work  unless  they  belonged  to  the  union.  It  might  have  been  in  a 
case  where  there  was  a  signed  agreement  to  that  effect. 

Mr.  Rohr:  I  object  to  bringing  in  any  organization  or  anything  else  of 
that  kind. 

Mr.  Smith:  I  want  to  show  this,  Mr.  Chairman,  that  the  employer  is  not 
responsible  for  the  men  he  employs  in  a  great  many  cases,  especially  where  it 
is  a  closed  shop.     That  is  what  I  want  to  show. 

Mr.  Chairman  :     The  gentleman  can  answer  if  he  knows. 

Mr.  Frey  :  I  liave  given  my  answer.  I  do  not  want  to  get  into  a  dis- 
cussion in  this  matter.  I  do  not  think  this  properly  comes  before  the  Com- 
mission. 

Mr.  Smith:  You  said  the  fellow  servant  should  be  eliminated  because  the 
injured  person  did  not  take  any  part  in  hiring  the  man  who  was  responsible  for 
the  accident.  I  hold  in  the  first  place  the  man  is  responsible,  because  if  you 
have  a  closed  shop  yon  say  no  man  sliall  work  here  without  he  belongs  to  our 
organization. 

Mr.  Rohr:  I  rise  to  a  point  of  order.  There  is  no  organization  on  trial 
before  this  Commission,  whether  organized  or  unorganized. 

Mr.  Chairman:     This  gentleman  is  quite  able  to  take  care  of  himself. 
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Mr.  Rohr:  This  Commission  is  not  to  discuss  the  question  of  mutual  aid, 
union  or  non-union. 

Mr.  Chairman:  I  see  nothing  to  get  excited  about.  Mr.  Frey  said  that 
he  believed  that  the  fellow-servant  doctrine  should  be  eliminated  as  a  defense. 

Mr.  Frey:  On  the  broad  proposition  that  accidents  will  happen  where  men 
are  employed  —  unavoidable  accidents. 

Mr.  Chairman  :  Eliminate  all  of  them.  For  a  general  rule  the  employer 
employs  his  own  men.  Now  then  we  can  clear  up  this  question,  I  think.  If 
Mr.  Smith  has  any  question  to  ask  about  whether  labor  organizations  really  at 
any  time  have  anything  to  do  in  influencing  ^he  kind  of  men  the  employer  employs. 
Vou  can  clear  that  up. 

Mr.  Smith  :     That  is  the  point. 

Mr.  Frey:  I  think  the  question  is  a  very  interesting  one.  I  do  not  think 
it  has  any  bearing  on  the  subject.  I  do  not  hnve  any  objection  to  answering  it, 
but  I  do  object  to  having  it  being  made  3.  part  of  the  record.  There  are  a  number 
of  employers  who  employ  nothing  Imt  union  men,  but  I  know  of  no  case  where 
the  employer  is  forced  to  employ  union  men,  and  it  does  not  mean  a  closed 
shop. 

Mr.  Chairman  :     I  think  we  have  gone  far  enough  into  that. 

A  Member  :  Is  it  not  a  fact,  Mr.  Frey,  that  in  shops  that  you  know  about 
that  the  employer  is  required  to  any  practical  extent  to  employ  men  which  the 
employes  in  the  shop  wish  him  to,  influence  him  to  employ;  is  he  always  at 
liberty  to  employ  any  man  he  pleases? 

Mr.  Fri'-Y  :  Any  employer  whom  I  have  had  any  dealings  with  has  been 
at  liberty  to  pick  his  men.  and  I  know  of  no  agreement  where  he  has  not  that 
right. 

Mk.  Smith:  I  am  not  trying  to  bring  in  organizations  of  any  kind,  but 
1  do  know  the  conditions  in  our  city  of  Cleveland  and  I  do  know  of  some  of 
the  conditions  existing  in  my  line  of  business  where  an  employer  is  not  allowed 
to  pick  his  men  other  than  the  men  they  pick  in  their  organization.  Therefore, 
according  to  what  you  state,  the  employer  should  be  responsible  for  the  injuries, 
and  yet  not  be  to  blame  for  the  indiflferent  men,  the  careless,  or  the  incompetent 
men,  which  he  hires.  The  employers  in  a  great  many  cases  have  not  the  right 
to  hire;  that  is  the  rule  in  Cleveland  and  a  great  many  other  cities  that  I 
know  of. 

Mr.  Chairman  :     He  said  he  did  not  know  of  any  such  cases. 

Mr.  Smith:     He  testified  the  employer  — 

Mr.  Rohr:  The  records  will  show  that  Mr.  Frey  never  brought  this  subject 
up.     I  rise  to  a  point  of  order.    This  subject  is  not  before  the  Commission. 

Mr.  Smith:  I  tried  to  make  the  point  —  if  you  will  allow  me  —  the  point 
I  was  trying  to  make  was  to  show  that  the  conditions  were  different  from 
what  you  state.  The  employer  is  not  responsible  for  the  class  of  men  that  come 
into  his  employ.  The  labor  organizations  pick  the  men,  though  he  may  not 
want  them,  and  these  are  the  conditions  under  which  employers  are  working 
today. 

Mr.  Perks:  From  what  I  gather  from  your  other  remarks,  it  seems  as 
though  you  wanted  the  employer  to  stand  the  brunt  of  all  accidents.  Don't 
you  think  in  some  cases  it  might  work  a  hardship  wherein  Ohio  employers 
-would  have  to  compete  with  employers  of  other  states  where  they  did  not  have 
such  a  law? 

Mr.  Frey:  That  is  a  very  difficult  question  to  answer.  The  cotton  mill 
owners  of  New  England  have  complained  for  years  of  the  competition  which 
they  have  had  from  lower  wages,  longer  hours  and  child  labor  in  the  South, 
and  yet  they  still  continue  to  do  business  and  turn  out  a  better  grade  of  goods. 
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Whether  it  would  handicap  the  employers  of  Ohio  is  a  question  which  I  couM 
not  answer.  There  might  be  some  compensating  features  to  the  employers  which 
would  make  him  fully  capable  to  hold  his  own  as  well  as  he  is  doing  today. 

Mr.  Perks  :  You  stated  at  one  time  that  the  workman  should  be  paid 
for  all  accidents  regardless.  I  want  to  cite  one  case  of  an  accident  which  came 
under  my  observation.  I  want  to  ask  you  your  opinion  as  to  what  you  would 
do  in  this  case.  There  is  a  machine,  a  very  dangerous  machine,  which  has  a 
board  attached  to  the  shafting,  which  is  a  sign  indicating  that  no  employes  arc 
to  operate  that  machine  except  under  special  instructions  by  his  foreman.  A  man 
comes  along,  disregarding  the  notice,  unwires  the  sign  and  starts  the  machine  up 
and  is  injured. 

Mr.  Frey:  I  should  think,  looking  at  the  matter  in  the  broadest  light, 
that  the  man  was  entitled  to  compensation,  although  he  had  violated  the  rules 
of  the  plant.  The  conditions  were  such  that  he  could  go  ahead  and  injure  him- 
self, and  that  is  perhaps  one  of  those  unavoidable  accidents,  because  the  man  had 
not  sufficient  common  sense  to  do  as  he  should,  nevertheless  that  is  one  of  the 
cases  which  should  be  charged  to  the  natural  wear  and  tear  of  the  industry. 

Mr.  Perks:  Then  the  employer  has  no  recourse  whatever  as  to  issuing 
instructions  in  regard  to  the  operation  of  his  machines,  whether  he  knows  more 
about  them  than  the  workmen  or  not;  is  that  true? 

Mr.  Frey:  No,  sir;  that  is  not  my  idea.  An  exception  of  that  kind  might 
prove  the  rule. 

Mr.  Perks  :  An  exception  wherein  the  employe  would  be  wholly  and 
solely  to  blame? 

Mr.  Frey:  Where  the  employe  is  wholly  to  blame  for  the  accident  —  we 
can  conceive  of  an  engineer  or  fireman  turning  the  wrong  valve  and  scalding 
himself  to  death,  or  a  workman  in  a  brewery  who  WQuld  go  into  a  vat  and 
turn  the  beer  on  himself  and  get  drowned.  These  are  accidents  which  have 
happened  because  men  are  working  at  these  industries.  My  idea  is  not  to  make 
a  burden  upon  the  employer,  but  what  I  am  trying  to  make  clear  is  that  the 
industry  should  bear  the  expense  of  the  injuries.  The  employer  does  not  bear 
the  large  part  of  what  we  call  the  overhead  costs  today.  That  is  transferred 
to  the  selling  price  of  whatever  he  manufactures.  I  believe  the  workman's 
compensation  should  be  the  same.  Accidents  are  bound  to  occur  and  we  will 
never  he  clear  from  them,  and  where  the  workmen  are  in  every  way  to  blame 
for  the  accidents,  I  still  say  that  they  should  be  compensated  for  injuries  received. 
They  are  bound  to  occur  —  it  is  part  of  the  wear  and  tear. 

Mr.  Perks:     Have  you  ever  been  an  employer  of  labor? 

Mr.  Frey:     Never  have. 

Mr.  Smith:  Suppose  for  example,  that  this  is  a  large "  building  which 
costs  |100,0()0  and  you  and  I  are  stockholders  in  this  building  to  the  extent  say 
of  $100.  but  across  the  way  there  is  a  mob  throwing  stones,  and  breaking 
windows.  We  stand  there  in  that  mob  and  don't  say  a  word.  We  will  take, 
for  example,  that  the  mob  is  damaging  the  building  —  firing  stones  —  do  you 
think  that  we  would  take  any  move  to  prevent  it?  I  would  like  to  ask  you  that 
question. 

Mr.  Frey:  If  we  were  as  shrewd  as  the  average  employer  we  would  get 
together  in  a  corner  and  figure  out  what  the  damages  were  to  our  property 
caused  by  the  mob  and  file  our  claim  against  the  county. 

Mr.  Perks:     Against  whom? 

Mr.  Frey:     Either  against  the  county  or  State. 

Mr.  Smith  :  Don't  you  think  that  we  ought  to  stop  that  mob  from  firing 
stones  at  our  building? 
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Mil  Frey:     We  should  if  we  could,  but  I  do  not  think  that  two  of  us 
would  be  able  to  make  much  of  a  showing  against  a  mob. 

Mr.  Smith:  Don't  you  think  that  we  ought  to  try  to  do  something?  In 
talking  of  the  liability  laws  of  Ohio,  don't  you  think  that  the  thing  which  should 
be  uppermost  in  the  minds  of  this  Commission — uppermost  in  the  minds  of  the 
people  of  Ohio,  is  to  prevent  the  accidents  as  far  as  possible,  and  try  to  save 
life  and  limb,  that  that  should  be  the  duty  of  every  citizen.  Don't  you  think  it 
would  be  a  good  thing  today  to  have  all  interested  in  preventing  accidents; 
don't  you  think  that  by  interesting  the  employe  in  this  compensation  fund  that 
he  would  be  more  careful  in  preventing  his  fellow  men  from  injury? 
Mr.  Frey:    No,  I  don't. 

Mr.  Smith  :  Do  you  think  he  would  say,  we  will  create  the  fund,  add  to 
it  and  make  it  larger? 

Mr.  Frey:  I  do  not  think  it  would  make  any  difference.  I  do  not  think 
that  a  contribution  on  the  part  of  the  workmen  would  make  the  number  of  acci- 
dents any  less.  My  only  way  of  forming  an  opinion  is  by  experience  in  other 
countries.  We  find  in  our  own  country  —  take  the  miners  in  our  country) 
they  are  largely  members  of  organizations  who  pay  certain  benefits,  among  them 
being  sick  and  accident  benefits.  We  have  accidents  in  other  lines.  On  the 
other  side,  there  are  also  miners,  but  there  they  have  workmen's  compensation 
laws  which  have  been  in  operation  for  some  time.  Here  we  have  nothing  of 
that  kind.  There  I  found  that  the  percentage  of  accidents  was  300  per  cent 
greater  than  it  was  in  this  country,  from  which  it  would  seem  the  workman 
contributing  would  not  make  much  difference.  The  workmen  are  not  going 
around  trying  to  injure  themselves. 

Mr.  Smith  :  I  will  ask  you  another  question :  Don't  you  suppose  that 
if  my  house  was  on  fire  that  I  would  be  more  interested  than  if  your  house 
was  on  fire,  because  I  am  interested  in  my  house;  I  have  money  invested  in 
it  Don't  you  think  the  same  rule  would  apply  to  the  man  who  is  interested 
in  a  certain  fund  created  partly  by  him;  don't  you  think  the  same  law  prevails? 

Mr.  Frey:  I  do  not  think  that  it  would  in  any  way  reduce  the  number 
of  industrial  accidents. 

Mr.  Perks:  Mr.  Frey,  do  you  think  that  the  $12,500  which  is  allowed  by 
the  Norris  bill  in  cases  of  accidental  death  is  sufficient;  or  do  you  think  it  is 
too   much  ? 

Mr.  Frey:  I  would  offer  no  opinion  as  to  any  fixed  amount.  I  believe 
that  a  workman's  compensation  law  should  provide  for  a  payment  in  case  of 
total  disability  or  death  equivalent  to  four  or  five  years  of  the  man's  wages.  I 
believe  also  a  workman's  compensation  law  should  not  have  any  maximum 
payment  but  that  it  should  have  a  minimum  payment  in  case  of  total  dis- 
ability or  partial   disability   as   well  as   death. 

Mr.   Perks:    Then  you  state  that  $12,500   is   not  correct   in  your  opinion? 

Mr.  Frey:    I  do  not  care  to  offer  any  opinion. 

Mr.  Perks:  You  say  there  should  he  a  minimum  amount  fixed  but  not 
maximum  ? 

Mr.  Frey:  I  believe  there  should  be  a  minimum  amount  but  no  maximum 
based  upon  the  earning  capacity  of  the  man  injured. 

Mr.  Rohr:  I  would  like  to  ask  one  question  on  a  point  which  has  been 
brought  out  since  the  gentleman  began  talking  —  in  regard  to  assumed  negli- 
gence—  assumed  negligence  and  defective  machinery.  An  employe  reports  to 
his  foreman  a  defect  in  a  certain  part  of  the  machine  which  he  may  be  operating. 
The  foreman  instructs  him  to  continue  and  that  the  machinist  or  repair  man 
will  attend  to  it  but  in  the  meantime  he  shall  keep  on  working,  and  the  em- 
ploye is  injured  after  he  has  notified  the  employer;  and  the  employer  goes  into 
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court  and  claims  that  the  employe  was  negligent  because  he  worked  at  the 
machine  after  the  workman  was  well  informed  of  its  defect.  Would  you  con- 
sider that  the  burden  should  fall  upon  the  employer  or  employe  in  that  instance? 

Mr.  Frey:  Under  the  Employers'  Liability  Act  such  an  accident  would 
prevent  the  defendant  from  entering  testimony  on  that  point  which  would  have 
any  weight  at  all.  I  do  not  think  it  ought  to  be  allowed.  It  is  impossible  lor 
a  man  to  tell  a  foreman,  "My  machine  is  defective  and  I  am  not  going  to  work 
on  it  until  it  is  repaired."  We  find  in  the  everyday  course  of  human  events, 
it  is  impracticable  and  impossible  for  a  workman  to  decline  to  operate  a  machine 
that  is  defective  or  not  properly  guarded.  To  do  that  would  make  more  indus- 
trial trouble  than  some  of  those  who  hold  radical  ideas  on  industrial  subjects. 

Mr.  Rohr:  1  do  not  know  whether  Mr.  Frye  imderstood  the  question. 
Suppose  a  machine  is  operated  by  a  friction  clutch.  The  machine  makes  one 
complete  revolution,  or  it  performs  a  certain  operation  by  the  clutch  being 
turned  into  action.  Automatically  it  stops  after  making  one  revolution.  The 
machine  repeats  its  regular  duty.  The  machine  or  operator  of  the  machine  dis- 
covers that  sometimes  the  machine  carries  over  and  makes  two  complete  opera- 
tions instead  of  one.  He  informs  the  foreman  that  something  is  wrong  with 
the  friction  clutch,  and  the  foreman  instructs  the  workman  to  continue  and 
that  he  will  see  that  it  is  remedied,  but  before  the  defect  is  remedied,  the 
workman  is  injured;  who  should  suffer,  the  employer  or  employe;  that  is  the 
question   I  want  to  ask. 

Mr.  Frey:    The  employer,   without  a  doubt. 

Mr.  Chairman  :  Would  you  introduce  the  element  of  malicious  negligence 
as  a  defense?  You  have  not  said  anything  about  that.  Where  a  man  maliciously 
injures   himself. 

Mr.  Frey:  If  a  man,  Mr.  Chairman,  will  maliciously  injure  himself,  he 
is  not  normal;  his  mind  is  not  in  a  normal  condition,  and  having  worked  for  a 
time  at  that  industry  the  burden  of  compensating  those  who  depend  on  that 
man  should  be  placed  upon  the  industry.  No  normal  minded  man  will  deliber- 
ately injure  himself,  and  I  believe  that  the  industry  rather  than  the  poorhouse 
should   support   that   man. 

Mr.  Smith:  I  would  like  to  ask  you  one  other  question.  Suppose  a  man 
was  drunk.  What  do  you  think  in  that  case  should  be  done?  He  was  drunk  and 
through  carelessness  and  negligence  he  injured  some  one  else;  what  do  you 
think  about  that? 

Mr.  Frey  :  I  believe/  even  in  that  the  industry  should  bear  the  expense, 
as  the  workman  who  was  injured*  by  the  drunken  workman  was  not  to  blame 
for  the  accident.  Every  group  of  workmen  is  supposed  to  be  in  charge  of  a 
foreman  or  superintendent,  and  I  believe  that  if  the  foreman  is  negligent  in 
his  duty  and  allows  a  drunken  man  to  work  alongside  other  workmen,  the 
industry  should  bear  the  burden.  The  foreman  is  to  blame  in  permitting  the 
drunken   man   to   work  with   other  workmen. 

Mr.  Smith  :  Suppose  the  employer  is  not  on  the  job  and  he  depends 
entirely  on  his  foreman  to  look  after  the  workmen,  and  during  his  absence 
they  go  off  and  get  drunk  together,  and  they  do  something  that  is  wrong  and 
they  injure  themselves  and  injure  others.  Do  you  think  they  have  a  right 
to  recover  in  that  case?  The  employer  has  no  chance  to  see  them;  he  is  not 
there,  as  is  oftentimes  the  case,  he  does  not  see  them  once  a  day,  and  sometimes 
he  does  not  see  them  for  a  week;  he  has  to  depend  entirely  on  his  foreman. 

Mr.  Frey:    He  is  dependent  upon  the  foreman  or  superintendent 

Mr.  Smith  :  Do  you  believe  that  a  workman  who  is  responsible  for  kill- 
ing a  man  —  we  will  take,  for  example,  a  man  maliciously  and  intentionally 
injures  his  fellow  man  — 
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Mr.  Frey:    It  is  a  case  of  a  diseased  mind. 

Mr.  Chairman:     We  shall  be  glad  to  hear  from  CliflFord  M.  Cobb,  Presi- 
dent of  Cincinnati  Typographical  Union  No.  3. 

Mr.  Cobb:  Mr.  President  and  Gentlemen  of  the  Commission,  there  are  two 
reasons  why  I  will  not  be  able  to  give  this  Commission  any  light  on  the  mission 
that  is  before  you.  In  the  first  place,  I  did  not  know  until  very  recently  that 
I  would  have  an  opportunity  to  appear  before  your  Commission.  In  the  second 
place,  while  I  am  President  of  the  Cincinnati  Typographical  Union,  this  union 
has  jurisdiction  over  the  contiguous  Kentucky  towns,  and  I  happen  to  be  a  resi- 
dent of  Kentucky  and  therefore  had  not  paid  as  much  attention  to  the  Ohio 
liability  law  as  I  might  have  done  had  it  been  of  Kentucky,  but  the  organiza- 
tion being  a  Cincinnati  organization  I  am  naturally  interested  in  all  of  those 
things  that  look  to  the  welfare  of  the  entire  membership  of  the  Cincinnati 
Union.  I  came  here  tonight  as  much  for  the  purpose  of  getting  information  as^ 
that  of  giving  information,  but  I  hope  that  through  the  questions  which  you 
may  deem  it  just  and  right  to  propound  to  me  as  you  have  done  to  the  speaker 
preceding  me,  that  I  may  be  able  to  say  something  that  will  help  you  in  your 
mission.  Your  questions  I  do  not  know  as  I  will  answer  in  seriatum  form.  1 
will  make  a  general  statement.  In  the  first  place  I  will  say  that  I  have  had 
but  a  short  time  to  consider  the  matter,  and  if  I  had  further  time  I  might 
change  my  idea,  but  so  far  I  see  no  reason  to  change  my  opinion  in  this  matter, 
and  that  is  this:  The  provision  that  an  employe  failing  to  report  a  defect  or 
unsafe  condition,  does  not  relieve  the  employer  from  liability,  unless  such  re- 
port is  made  a  part  of  the  terms  of  employment,  seems  to  me  to  be  not  quite 
so  fair  as  it  should  be,  but,  on  the  other  hand,  1  think  it  should  be  made  the 
absolute  duty  of  an  employe  to  report  unsafe  conditions,  if  it  is  possible  to  do 
so.  Also,  on  the  other  hand,  in  order  that  all  employes  should  be  aware  of  their 
duty  as  well  as  of  their  rights  under  any  liability  law,  it  seems  to  me  that  it 
should  be  made  the  duty  of  the  employer  to  post  in  a  prominent  place  in  his 
workrooms,  a  copy  or  copies  of  the  liability  laws,  or  such  extracts  from  it,  as 
relate  to  the  rights  and  duties  of  his  employes  under  any  such  law. 

Now,  I  know  we  have  a  child  labor  law  that  is  not  lived  up  to  as  it 
should  be.  I  know  in  the  building  in  which  I  work,  on  one  of  the  other  floors, 
when  the  State  Factory  Inspector  comes  up  one  elevator  the  office  gets  busy 
and  sends  all  the  little  children  down  the  other  elevator,  and  when  the  inspector 
gets  in  the  shop  he  does  not  find  any  children  under  sixteen  years  of  age  in' 
that  room.  Now  my  idea  of  this  liability  law  is  that  no  employer  or  employe 
should  be  able  to  plead  ignorance  of  it,  and  it  should  be  printed  in  large  enough 
type  for  all  to  read. 

Now,  again  the  provision  of  the  labor  law  in  relation  to  the  prevention  of 
accidents  —  those  provisions  are  not  so  effective  as  they  should  be.  I  came  to* 
th^  conclusion  from  the  fact  that  you  can  hardly  ever  read  any  issue  of  our 
daily  papers  but  what  you  will  find  all  kinds  of  accidents  to  workmen,  and  when 
you  remember  that  many  employers  will  not  give  out  news  of  such  accidents- 
of  this  kind,  and  that  the  employers  suppress  the  news  of  accidents  as  much 
as  possible,  the  inadequacy  of  the  law  is  apparent.  I  am  persuaded  that  such 
an  organization  as  this  Liability  Commission '  can  do  a  great  deal  to  remedy 
these  defects,  although  tt  may  require  a  great  deal  of  time  to  do  so,  and  whil& 
I  am  on  this  subject  I  wish  to  corroborate  and  sustain  the  statements  of  the 
speaker  before  me  as  to  the  beneficial  effects  that  have  been  apparent  by  reduc- 
ing the  number  of  accidents  since  this  liability  law  went  into  effect. 

Now  as  to  the  court  and  jury  system  fixing  the  responsibility  of  industriaF 
accidents,  I  believe   't  is  not  as  fair  a  law  as  could  be  devised  owing  to  the- 
expense  and  delay.     Often  the  lawyer  will  receive   more   financial   benefit  thao 
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the  injured.  Now  I  remember  a  case  very  clearly,  and  every  one  remembers 
it,  at  least  those  who  live  in  this  section  of  Ohio  —  this  section  of  the  country, 
as  it  has  not  been  so  many  months  ago,  a  woman  had  her  arm  torn  off  in  a 
laundry  machine,  and  she  was  non-suited  because  she  continued  to  work  alter 
she  knew  it  was  a  defective  machine.  It  would  seem  to  me  that  any  one  in 
authority  who  would  deny  to  a  working  girl  compensation  because  she  con- 
tinued to  work  after  she  knew  it  was  a  defective  machine,  is  making  a  mockery 
of  justice  and  bringing  contempt  upon  the  law  and  the  courts. 

We  also  had  a  case,  probably  some  of  you  remember  it,  where  a  woman 
was  injured  —  her  hair  was  caught  in  the  machine,  and  it  was  torn  off  her 
head.  I  think  she  lost  on  the  same  grounds  because  she  contmued  to  work 
after  she  knew  the  machine  was  defective.  Of  course,  she  could  have  quit  her 
job  and  walked  the  streets,  or  something  worse,  but  it  would  seem  to  me  that 
when  judges  and  courts  give  such  decisions  as  that,  denying  the  apparent  will 
and  letter  of  the  law  by  throwing  out  a  case  of  that  kind,  because  a  girl  or 
workman  continued  working  after  they  knew  that  the  machine  was  defective. 
That  has  made  the  necessity  of  such  a  thing  as  this  Commission,  and  that  partly 
has  made  such  things  as  unions  necessary.  Now  to  my  mind,  since  standing 
before  you  tonight,  it  seems  to  me  a  shame  that  there  should  be  a  necessity  for 
a  Commission  like  this.  If  there  were  not  so  many  workmen  trying  to  get  more 
than  they  ought,  and  on  the  other  hand,  if  there  were  not  so  many  employers 
trying  to  hire  men  at  starvation  wages,  there  would  be  no  need  of  unions,  the 
unions  would  gladly  disband  tomorrow  if  the  corporations  would  treat  them  as 
they  should  treat  them.  This  is  a  little  outside  of  the  question,  but  the  question 
of  unions  was  brought  up. 

I  have  skipped  four  and  five  because  I  am  not  prepared  to  say  anything 
on  them,  but  you  might  ask  me  questions  along  those  lines  if  you  desire  to  do  so. 

The  printers'  organization,  to  which  I  belong,  has  no  relief  association  for 
injuries.  We  have  what  is  called  a  mutual  benefit  society  among. the  printers. 
It  is  not  compulsory,  but  I  know  it  has  done  a  great  deal  of  good. 

The  next  question  is :  "What  are  the  methods  and  provisions  of  your  local 
onion,  if  any,  for  the  care  of  its  injured  members?" 

The  Printers'  Union,  or  at  least  the  Cincinnati  Union  of  the  Printers,  has 
no  provision  for  sickness  or  for  injuries,  but  on  the  other  hand,  the  auditing 
committee  is  empowered  upon  presentation  of  any  case  needing  relief  to  con- 
tribute to  such  case  an  amount  not  to  exceed  $10  in  any  one  month,  and  this 
Jaw  is  quite  often  invoked,  and  this  committee  often  gives  relief  to  our  aged, 
or  injured,  or  sick  members.  While  the  local  union  has  no  provision  outside 
ol  what  I  have  staled  for  its  injured  or  sick  members,  the  International,  of 
which  we  are  a  component  part,  maintains  at  Colorado  Springs,  Colo.,  what  js 
called  a  Printers'  Union  TlT)me.  It  is  one  of  the  largest,  best  and  most  com- 
mndious  institutions  of  its  kind  in  the  country,  and  the  National  Government 
lias  uniformly  taken  advantap^e  of  what  we  call  our  Tuberculosis  Exhibit,  or 
rather  the  exhibit  wc  have  of  our  methods  of  taking  care  of  consumptives,  and 
the  United  States  Ciovernment  has  made  use  of  those  exhibits  in  different  places 
throughout  the   country. 

The  next  question  :  "How  large  a  percentage  of  the  expenses  of  your  local 
union,  if  any,  per  annum,  are  paid  for  relief  of  injured  members?" 

The  International  to  maintain  this  home  and  also  to  pay  what  we  call  the 
old  age  pension  —  any  member  of  the  union  who  becomes  sixty  years  of  age. 
and  has  been  a  continuous  member  of  the  organization,  I  think  it  is  fifteen  years 
now,  or  he  becomes  injured,  or  unable  to  secure  employment,  and  is  not  admitted 
to  this  hn'me  at  Colorado  Springs,  is  entitled  to  a  pension  of  |4  per  week.  In 
order   to   cover  this   expense   we   pay   one-half   of   one   per   cent  of  every  dollar 
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that  we  earn  to  the  International  Union.  For  instance,  if  I  earn  $20  per  week 
wages,  I  pay  to  the  International  ten  cents  per  week,  which  goes  to  pay  this  old 
age  pension  fund.  Besides  that  we  pay  a  regular  per  capita  tax  to  the  Inter- 
national which  takes  care  of  this  home. 

The  last  question  is:  "Will  you  furnish  to  the  Commission  any  statistics 
as  to  the  number  of  your  members  injured  in  the  course  of  employment  and 
compensation  received  ?" 

The  printers'  fraternity  is  peculiarly  free  from  liability  for  those  kinds  of 
accidents.  I  have  been  a  printer  for  twenty-five  or  twenty-eight  years,  and  in 
all  that  time,  I  think  I  can  only  remember  two  accidents,  one  happened  in  one 
of  our  daily  papers;  they  were  taking  down  some  hangers  and  one  fell  and 
struck  the  man  on  the  head  and  laid  him  up  for  five  or  six  months.  The 
paper  paid  his  wages  all  the  time  he  was  sick,  and  when  he  came  back  he  was 
only  able  to  potter  around  and  they  paid  his  wages  but  he  never  got  any  dam- 
ages. In  another  case,  a  man  on  the  same  daily  paper  got  his  hand  injured  on 
one  of  the  machines,  but  he  was  able  to  direct  the  work  in  the  office,  and  he 
never  lost  a  day's  work  and  never  lost  a  day's  wage. 

Now,  the  speaker  before  me,  was  approached  along  the  lines  of  closed 
and  open  shops,  and  I  see  that  you  have  stenographers  present,  and  no  doubt 
every  word  he  said  and  the  questions  asked  are  being  recorded  and  for  that 
reason  I  do  not  let  the  matter  go  on  as  it  has,  without  throwing  some  light,  if 
possible,  on  the  contention  between  him  and  a  member  of  the  Commission.  I 
would  like  to  say  to  Mr.  Smith,  where  an  employer  employs  men  in  what  is 
called  a  closed  shop  and  is  confined  in  securing  men  to  labor  organizations,  it 
is  a  fact  that  such  employer  has  first  signed  an  agreement  to  do  so  before  he 
does  it;  isn't  that  your  experience,  Mr.  Smith? 

Mr.  Smith  :    Yes,  sir. 

Mr.  Cobb:  Now,  I  want  to  say  so  far  as  my  experience  as  to  trades' 
unions  are  concerned,  and  it  covers  a  period  of  twenty-four  or  twenty-five  years, 
that  I  have  never  known  a  union  organization  which  compelled  an  employer  to 
hire  men  sent  to  him  by  the  walking  delegate,  but  I  do  know  in  some  union 
organizations  if  an  employer  needs  help  he  may  send  to  the  walking  delegate, 
who  will  send  him  men,  but  so  far  as  1  know,  the  employer  does  not  have  to 
employ  the  men  so  sent. 

Now,  Mr.  President,  I  am  open  to  such  questions  as  any  one  of  you  may 
wish  to  ask.  I  want  to  say  that  my  knowledge  of  the  liability  law  is  very 
limited,  but  if  there  are  any  questions  which  you  desire  to  ask  I  will  be  very 
glad  to  answer  them  if  I  can,  although  I  did  not  know  until  recently  that  I 
would  have  an  opportunity  to  appear  before  this  Commission. 

Mr.  Smith  :  In  reply  to  the  gentleman's  reniarks,  I  will  state  that  in  Cleve- 
land, Ohio,  in  the  Bakers'  organization  or  union,  and  in  the organization 

that  they  get  the  men  without  knowing  who  they  are,  or  how  competent  they 
may  be,  but  under  the  guarantee  of  the  union  that  they  are  competent  and  able 
to  earn  the  amount  of  money  paid  them,  t  also  know  that  in  some  sections  where 
they  do  not  make  agreements.  I  will  say,  that  right  here  in  Cincinnati,  if  I 
were  running  a  shop  and  I  wanted  to  employ  my  own  brother  and  he  did  not 
belong  to  the  organization,  I  could  not  employ  him,  and  I  know  that  to  be  a 
fact. 

Mr.  Rohr:  Mr.  Cobb,  do  you  know  that  it  is  a  fact  that  of  the  work- 
men in  the  United  States  a  very  small  part  belong  to  organized  labor? 

Mr.  Cobb:  I  understand  from  all  I  can  read  that  we  have  a  membership 
in  the  Federation  of  Labor  of  from  two  to  three  million,  and  that  some  of 
the   independent  organizations  run   considerably  beyond   those   figures. 

Mr.  Rohr:    Another  question  is,  that  in  a  great  many  industries  there  is 
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no  control  exercised  by  organizations.  Do  you  know  of  your  own  knowl- 
edge that  in  those  crafts  and  trades,  the  men  engaged  are  entirely  dependent 
upon  the  charity  of  the  public. 

Mr.  Cobb  :  I  would  hardly  know  how  to  answer  that  question ;  it  is 
pretty  long. 

Mr.   Rohr:     I  will  cite  one  particular  craft.     For   instance,  take  the  steel* 
workers.     When   an  employe   is  mangled  and   killed,   upon   whom   does   the  bur- 
den fall  so  far  as  the  burden  of  the  education  of  the  children   are  concerned? 

Mr.    Cobb:     Certainly   upon   the    relatives   or   society. 

Mr,  Cobb  :  Before  I  sit  down  I  w^ant  to  make  it  clear  to  the  Commis- 
sion, that  I  am  not  sent  here  as  a  delegate  of  the  organization  of  which  I 
am  a  member.  I  came  here  as  an  individual  member,  hoping,  if  possible,  to  do 
good,  and  if  possible,  to  receive  good.  If  I  have  done  any  good,  I  am  glad  of 
it,  and  I  know  that  I  have  gotten  good   from  it. 

Mr.  Perks:  I  would  like  to  ask,  Mr.  Frey,  you  no  doubt  realize  the 
magnitude  of  the  proposition  which  is  before  the  Commission,  whether  in  your 
opinion  the  time  allowed   us  to  make  our  final   report,   is   sufficient? 

Mr.  Frey:     That  is  a  question  which  I  would  not  be  justified  in  answering. 


FRIDAY  AFTERNOON 

October    14,    1910. 

Mr.  Chairman  :     Mr.  J.  H.  Manley  will  next  address  the  Commission. 

Mr.  Manley:  Mr.  Chairman,  and  gentlemen  of  the  Commission,  the  task 
which  confronts  this  Commissiop  is  one  of  immense  proportions.  The  whole 
of  southern  Europe  is  today  a  perfect  fomenting  cauldron.  The  same  fermen- 
tation is  going  on  in  this  country,  and  while  there  is  not  so  much  noise  about 
it,  it  is  just  as  thorough.  Every  issue  of  the  public  press  brings  news  more 
startling  than  the  previous  issue,  and  to  my  mind,  all  emphasize  the  im- 
portance of  the  work  of  this  Commission.  It  means  that  industry  not  alone 
in  Ohio,  but  throughout  the  entire  nation,  will  be  inflfuenced  by  the  work  that 
this  Commission  does,  and  I  believe  the  sentiment  of  every  employer  and  of 
every  employe  is  to  the  eflFect  that  you  do  your  work  well,  and  that  you  take 
ample  time  in  which  to  do  that  work  well.  I  believe  that  in  the  formation 
of  a  bill,  such  as  is  contemplated  by  this  Commission,  that  there  are  two 
essential  elements  which  must  always  be  kept  in  front  of  you.  One  is  the 
equalization  of  the  burden  and  the  other  is  making  compensation  definite  and' 
sure,  so  that  if  the  employe  is  injured  and  you  provide  compensation  for  him, 
make  it  so  that  he  will  get  the  compensation  that  you  say  he  is  entitled  to. 
You  cannot  do  that  by  saying  to  the  small  manufacturer,  if  two  men  are  crushed 
in  your  plant,  these  men  are  entitled  to  get  $20,000  from  you,  because  if  you 
do,  you  crush  the  small  manufacturer,  you  ruin  him  and  you  don't  provide 
compensation  for  the  workmen;  you  don't  do  the  thing  you  intended  to  do. 
When  we  consider  that  25  per  cent  of  our  employers  in  this  State  employ  ten 
men  or  less,  that  50  per  cent  of  the  employers  in  this  State  employ  twenty 
men  or  less,  we  must  not  lose  sight  of  the  fact  if  by  law  you  impose  a  burden 
upon  the  small  manufacturers,  that  they  cannot  stand,  you  are  doing  them  a 
gross  injustice  and  you  are  not  doing  the  workman  any  good.  I  said  last 
night  that  I  had  started  to  read  something  on  the  subject  of  employers*  liabil- 
ity insurance  and  workmen's  compensation,  some  eight  months  ago,  and  I  con- 
fess that  even  today,  I  know  very  little  about  it.  I  know  of  manufacturers 
in   this  city  who  over   a  year   ago   decided  that  they  would   like  to  do    some- 
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thing  for  their  employes,  something  more  than  the  law  entitles  the  employe  to. 
I  know  they  formulated  a  plan  to  put  in  black  and  white,  whereby  a  trust 
fund  would  be  established,  and  each  employer  would  contribute  to  that  trust 
fimd  according  to  the  number  of  employes  he  had,  and  the  trust  fund  would 
be  very  ample  for  every  accident  and  injury,  and  take  care  of  the  matter  of 
cases  of  sickness  and  it  was  also  contemplated  to  establish  an  old  age  pension 
fund.  And  it  all  listened  good,  but  when  they  came  to  investigate  the  question 
and  to  see  what  an  immense  capital  it  would  take  to  carry  out  the  provisions 
of  that  fund  they  found  that  if  some  of  the  industries  would  place  their  entire 
capital  at  interest  their  capital  would  not  earn  enough  to  enable  them  to  do 
the  things  they  wanted  to  do.  That  movement,  I  believe,  is  quite  general.  It 
is  not  alone  confined  to  this  city,  but  they  are  waiting  to  see  what  this  Com- 
mission is  going  to  do.  They  want  to  do  what  is  right.  It  is  useless  for  them 
to  attempt  to  do  something  today  and  have  it  upset  by  legislation,  that  would 
make  all  their  work  void. 

Before  I  quote  from  this  book  I  want  to  say  a  word  in  answer  to  the 
question  in  relation  to  the  jury  system.  I  believe  that  while  it  is  true  that  in 
a  very  few  cases  both  parties  to  any  suit  are  satisfied  with  the  verdict  that 
nevertheless  when  it  is  considered  with  the  right  of  appeal,  I  do  not  know  of  any 
better  substitute.  The  right  of  appeal,  and  its  importance  was  emphasized  before 
this  Commission  last  night  by  Mr.  Frey,  when  he  referred  to  the  case  where  the 
workman  lost  hrs  eyesight  in  this  city,  and  he  filed  suit  against  his  employer 
for  $10,000.  In  the  common  pleas  court  the  judge  directed  a  verdict  for  the 
defendant.  The  plaintiff  appealed  and  the  upper  court  reversed  the  decision 
of  the  lower  court,  thus  resulting  in  a  compromise  which  brought  to  that  work- 
man, $12,500.  It  is  therefore  in  my  opinion  under  the  present  organization  of 
this  government  a  very  difficult  matter  for  an  ordinary  person  to  suggest  a 
better  substitute  for  the  court  and  jury  system  than  the  one  we  have.  Whole 
libraries  have  been  written  for  and  against  the  jury  system  and  I  confess  I 
know  of  nothing  better. 

I  want  to  read  a  few  extracts  from  Workingmen's  Insurance  in  Europe, 
a  book  issued  by  the  Russell  Sage  Foundation  Fund,  by  Lee  K.  Frankel  and 
Miles  M.  Dawson.  Mr.  Dawson,  I  believe,  is  the  most  noted  consulting  actuary 
expert  on  workmen's  insurance  in  the  whole  world,  or  one  of  th^  most  noted 
and  one  of  the  greatest.  I  have  not  time  to  go  into  it  at  any  length.  You 
know  that  the  theory  of  proper  compensation  to  the  workmen  for  industrial 
accidents  has  been  adopted  in  nearly  all  of  the  European  countries.  I  quote 
from  the  book : 

"In  all  countries  of  Europe  which  have  adopted  the  compensation  principle 
in  their  legislation,  with  the  exception  of  Germany,  Austria  and  Norway,  stock 
corporations  insuring  employers  against  their  liability  are  permitted  to  operate. 
In  all  these  countries  except  Great  Britain,  Holland  and  Sweden,  insurance  in 
certain  stock  companies,  as,  for  instance,  in  Belgian  companies  in  Belgium  and 
all  companies  duly  certified  by  the  national  authorities  in  France,  absolutely  re- 
lieves employers  from  liability  and  transfers  it  to  the  insurance  companies,  so 
that,  even  though  the  latter  should  thereafter  fail,  the  employer  will  not  be 
liable.  In  the  latter  country,  the  risk  of  failure  of  the  companies  is  provided 
for  by  requiring  employers  to  pay  a  small  additional  premium  every  year  into 
a  special  fund  under  the  control  of  the  government.  This  is  used  as  a  guar- 
antee that  insurance  companies  will  pay  all  the  indemnities  promised  by  them. 
In  other  words,  this  fund  is  made  the  final  guarantor,  to  the  end  that  no  in- 
jured working  man  or  dependent  shall  be  deprived  of  indemnity  by  reason  of 
the  failure  of  the  insurance  company,  or  of  the  employer,  if  not  insured." 

That  is  an  important  point  for  the  consideration  of  this  Commission.  The 
small  manufacturer,  the  small  employer,  the  unreliable  employer,  should  be  per- 
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mitted  by  law,  to  transfer  his  liability,  for  a  consideration,  to  an  association 
of  manufacturers,  or  an  association  for  that  purpose,  or  to  an  insurance  com- 
pany established  by  the  State.  There  is  a  special  variation  of  this  rule  in 
Great  Britain.  The  State  authorizes  the  organization  of  mutual  associations 
of  employers  which  must  be  declared  solvent  by  the  registrar  of  friendly  socie- 
ties. They  must  promise  to  their  members  benefits  equal  in  financial  value  at  | 
least  to  the  benefits  under  the  workmen's  compensation  act,  and  must  be  in  re- 
ceipt of  contributions  from  employers  equal  to  the  fair  value  of  their  liability 
under  such  act.  If  all  these  conditions  have  been  complied  with  the  associa- 
tion is  properly  registered  under  the  friendly  societies  act  of  Great  Britain,  a 
certificate  is  given  allowing  them  to  continue  so  long  as  the  fund  remains 
solvent. 

Referring  to  the  wilful  act  of  the  employe:  "Extravagant  verdicts  are 
unknown  in  countries  that  have  maintained  no  vestige  of  the  old  principle 
of  the  liability  of  the  employer  for  negligence.  Even  in  Great  Britain  where 
the  old  laws  are  not  abrogated,  and  where  in  consequence  an  action  may  still 
be  maintained  to  hold  the  employer  liable,  such  suits  are  relatively  uncommon, 
and  few  judgments  have  been  maintained  under  them.  The  earlier  law  is  now 
rarely  appealed  to  unless  the  employer  has  been  guilty  of  gross  negligence, 
amounting  to  serious  and  wilful  disregard  of  the  safety  of  his  employes.  The 
defense  may  be  interposed  in  Great  Britain  that  the  employe  has  caused  the 
injury  by  his  own  'willful  act,*  the  word  'willful'  having  been  interpreted  to 
mean  that  he  willed  the  injury  to  himself,  or  in  other  words,  that  it  was  self- 
inflicted." 

Now  I  submit  to  this  Commission  that  these  people  have  had  before  them 
all  of  the  experience  of  all  of  the  Commissions  in  the  foreign  countries,  and 
that  they  have  seen  fit  to  make  the  employe  liable  for  his  willful  act.  If  we 
are  going  to  penalize  the  employer  for  gross  negligence,  what  might  be  termed 
in  some  cases  criminal  negligence,  in  not  providing  reasonable  safety  devices 
after  defects  are  called  to  his  attention,  we  should  likewise  penalize  the  man 
who  willfully  injures  himself. 

"If  insurance  in  mutual  associations  of  employers  is  obligatory,  however, 
there  is  no  escape  and  employers  as  a  class  must  ultimately  pay  the  premiums, 
even  when  they  have  reached  their  maximum.  The  German  statisticians  and 
actuaries  have  worked  this  out  very  thoroughly  and  have  approximated  the 
period  at  the  end  of  which  the  premiums  will  reach  their  maximum;  and  the 
most  enlightened  German  employers  are  satisfied  to  have  this  system  go  on  in 
this  way,  saying  that  they  prefer  to  keep  the  money  in  their  business  and  to 
produce  it  only  when  it  is  needed.  They  fully  understand  by  this  time,  even 
if  they  did  not  at  first,  that  the  effect  of  this  method  is  that  employers  whose 
plants  may  have  contributed  a  large  proportion  of  the  loss,  may  fail  to  go  out 
of  business  without  paying  their  fair  share  of  the  cost  of  the  insurance.  When 
all  is  said  and  done,  however,  the  ruling  passion  is  too  strong,  and  employers 
have  held  so  nearly  unanimously  to  their  opposition  to  the  other  method  that 
the  German  government,  feeling  confident  that  under  its  system  of  compulsion 
it  can  require  the  entire  amount  to  be  paid,  has  not  insisted  upon  a  change  of 
plan." 

Another  point  I  wish  to  emphasize  before  the  Commission:  In  Holland 
they  also  have  a  workmen's  compensation  act.  The  thing  I  wish  to  emphasize 
is  the  importance  of  having  before  you  all  the  data  that  these  scientific  investi- 
gators have  at  hand.  Referring  to  that  subject  at  the  time  the  department  was 
created  in  Holland: 

"There  was  no  Dutch  statistics  based  upon  a  comprehensive  scheme  of 
insurance.  Statistics  of  Germany  and  other  countries  were  neither  complete 
nor   entirely  applicable.     Even   at  the   present   time  accurate   tables    showing  the 
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duration  of  the  lives  of  the  injured  and  the  rates  of  disablement  are  not  to 
be  had.  In  consequence,  a  number  of  experiments  had  to  be  made,  and  when 
much  exact  information  had  been  obtained  it  was  found  that  the  reserves,  al- 
though large,  were  by  no  means  adequate.  By  readjustments  and  more  accurate 
classification  of  its  rates  of  premiums  and  more  thorough  investigation  of  the 
duration  of  the  payment  period  for  disability,  the  government  has  i)laced  itself 
in  a  position  where,  it  is  hoped,  it  can  prevent  recurrence  of  these  conditions 
and  gradually  bring  the   fund  to  complete   solvency." 

That  aids  me  to  emphasize  the  statement  that  it  is  important  for  this 
Commission  in  the  brief  time  allowed  to  them,  to  formulate  a  bill  that  will  be 
satisfactory,  and  I  repeat  that  I  think  this  commission  should  ask  for  at  least 
one  more  year,  and  be  given  that  time,  with  liberal  compensation,  to  go  into  this 
subject  thoroughly. 

In  formulating  such  a  bill,  to  be  equitable  and  fair,  we  must  consider  the 
different  establishments  to  which  it  applies,  not  only  the  different  i,ndustries,  but 
the  different  establishments  in  the  different  industries.  In  Sweden  a  state  insur- 
ance department  was  established  by  the  government  and  the  most  noted  actuary 
in  that  country  was  placed  in  charge  of  it.  He  purposely  fixed  the  rates  high 
so  it  would  be  sound.  As  soon  as  it  was  clear  that  the  state  department  was  not 
losing  money  but  was  .sound  and  showing  a  profit,  the  director  commenced 
reducing  the  rates. 

"He  carefully  discriminated  not  merely  between  broad  classes  of  risks  but 
also  between  the  hazards  of  individual  establishments,  demanded  improvements 
as  a  condition  for  reductions  in  rates  and  generally  made  his  department  effect- 
ive  in   decreasing  hazards  and  thereby   reducing  the  rates." 

That  is  an  important  question  right  there.  This  Commission  cannot  pos- 
sibly gather  the  data  necessary,  even  in  the  State  of  Ohio,  to  formulate  a  just 
and  fair  compensation  act  within  |he  time  you  have.  You  would  have  to  have 
a  dozen  experts  and  put  them  to  work  right  here  in  Ohio  to  gather  the  data 
to  make  a  report  that  would  be  satisfactory. 

This  quotation  with  reference  to  Germany ;  the  most  striking  fact  in  the 
remarkable  industrial  advance  made  by  Germany  during  the  last  half  century, 
is  the  improved  condition  of  the  great  body  of  its  working  people. 

"At  the  close  of  the  war  with  France,  the  attention  of  the  government 
was  directed  to  the  adjustment  of  the  new  conditions,  which  the  unforeseen 
industrial  development  had  brought  about.  Socialism  of  the  revolutionary  type 
was  everywhere  making  rapid  strides  among  the  working  classes.  To  check 
these  forces  of  discontent,  as  well  as  to  meet  the  legitimate  demands  of  the 
people,  Bismarck,  with  remarkable  foresightedncss,  presented  his  plan  of  obliga- 
tory insurance  of  workingmen  as  a  matter  of  civic  duty.  Shis  embraced  three 
forms  of  workingmen's  insurance,  viz :  against  sickness,  accident  and  invalidity. 
In  the  short  period  of  nine  years,  1881-1889,  every  detail  of  this  comprehensive 
scheme  was  put  into  operation.  Legislation  so  far  reaching  in  its  consequences 
had  never  before  been  attempted.  Though  at  the  time  regarded  as  revolutionary 
in  character,  it  has  served  the  country  even  better  than  its  great  author  deemed 
possible.  Now,  at  the  close  of  a  period  of  twenty-five  years,  it  is  recognized 
as  the  most  effective  instrument  for  the  protection  of  the  great  body  of  the 
people  in  the  important  exigencies  of  life;  and  its  merits  are  warmly  appre- 
ciated by  all  who  have  the  welfare  of  the  nation  at  heart." 

And  we  in  a  few  months,  under  different  conditions,  under  different  gov- 
ernment, expect  to  work  out  a  bill  that  will  be  satisfactory  and  do  that  without 
getting  any  pay  for  it. 

More  about  Germany:  "Every  employer  contributes  yearly  in  proportion 
to  the  risk  of  his  establishment  and  to  his  payroll,  the  risk  being  determined  by 
means  of  a  classified  tariff  of  rates,  drawn  up  by  his  association,"  the  associa- 
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tion  of  employers.  "As  these  associations  naturally  have  a  strong  interest  in 
diminishing  the  number  of  accidents,  the  law  has  conferred  on  them  the  im- 
portant privilege  of  prescribing  preventive  rules  and  regulations,  with  the  ap- 
proval of  the  Imperial  Insurance  Office,  these  rules  have  the  force  of  law,  and 
must  be  complied  with.  The  mutual  association  may  send  inspectors  to  any 
factory  or  establishment  at  any  time  to  see  if  the  regulations  are  obeyed.  In 
case  of  negligence,  the  employer  may  be  fined;  if  it  continues,  he  may  be  given 
a  rate  for  a  higher  risk,  and,  in  case  of  flagrant  neglect,  the  state  may  step  in 
and  close  the  factory.  Workingmen  are  also  subject  to  these  regulations  and  may 
be  fined  up  to  as  high  as  six  marks  ($l.oO)   for  each  failure  to  obey." 

With  relation  to  the  prevention  of  accidents,  a  little  more:  "Large  as  ilie 
number  of  accidents  is,  there  can  be  little  doubt  that  their  number  would  have 
been  much  greater,  were  it  not  for  the  extensive  campaign  to  secure  prevention 
and  the  adoption  of  safety  devices.  All  the  agencies  put  into  opration  by  the 
and  the  adoption  of  sofety  devices.  All  the  agencies  put  into  operation  by  the 
associations  of  employers,  but  sickness  insurance  societies,  managers  of  the  in- 
validity funds  and  all  the  forces  of  the  Imperial  Insurance  Office  are  constantly 
engaged  in  inculcating  and  enforcing  the  need  of  safety  devices  of  all  sorts  and 
making  regulations  to  reduce  the  probability  of  accidents.  This  is  the*  most  im- 
portant since  the  greater  number  of  accidents  are  still  due  to  the  negligence 
of  either  the  employer,  the  employe,  or  of  both  together." 

I  have  continuously  argued  that  the  Commission  has  not  sufficient  time  be- 
fore it  to  study  this  subject  and  to  work  out  a  plan  that  would  be  entirely  satis- 
factory.    I  want  to  read  a  word  about  the  reform  project  in  Germany. 

"Depite  the  wide  development  of  workingmen's  insurance  in  Germany,  the 
insurance  authorities  have  been  engaged  for  years  in  planning  improvements 
in  the  system.  At  the  present  time,  they  have  presented  to  the  Reichstag  a  pro- 
posed new  code  of  laws  'covering  the  existing  branches  of  insurance  and  ex- 
tending the  field  in  various  directions.  The  bill  makes  a  large  volume  contain- 
ing no  less  than  1,783  articles.  It  will,  therefore,  be  possible  only  to  summarize 
the  more  important  modifications  which  the  project  proposes." 

Even  in  this  book  it  is  only  possible  to  summarize  a  few  of  the  more  mi- 
portant  facts.  Now,  if  the  system  in  vogue  in  Germany  took  a  quarter  of  a 
century  to  establish,  and  if  today  it  is  not  satisfactory  to  the  majority  of  the 
people,  and  if  they  are  now  preparing  a  new  bill  based  upon  their  past  experi- 
ence, which  will  be  presented  to  their  next  Legislature,  how  can  we  possibly 
expect  to  solve  this  problem  in  the  brief  time  we  have.  I  believe  that  every  one 
wants  it  .solved  right;  every  one  is  interested  in  this  question.  The  whole  body 
politic  of  the  State  of  Ohio ;  and  I  therefore  submit  that  we  should  not  attempt 
to  compile  a  bill  and  introduce  it  into  this  next  session  of  the  Legislature  which 
will  impose  a  burden  on  the  State  of  Ohio,  and  the  industries  of  the  State  that 
it  does  not  impose  on  competitive  industries  in  other  states. 

I  submit  also  that  the  present  law,  known  as  the  Norris  law,  is  not  just 
to  the  manufacturers.  There  is  one  point  alone  which  makes  it  dangerous.  Any 
employer  meeting:  with  an  accident  or  havinj?  an  accident  in  his  plant,  might 
have  his  entire  capitalization  impaired  and  his  credit  ruined  by  that  accident 
Let  some  one  get  injured  in  the  plant  of  a  small  manufacturer,  let  that  injur)- 
be  a  permanent  injnry  and  let  him  go  into  court  and  recover  a  verdict,  as  he  is 
almost  bound  under  the  present  law,  for  $10,000,  that  moment  the  credit  and  the 
financial  standing  of  every  manufacturer  and  every  employer  in  Ohio  is  im- 
paired and  every  banker  whom  you  would  want  to  trust  with  your  money,  would 
immediately  curtail  the  credit  of  every  manufacturer  in  that  line  of  business 
who  is  doing  hu"?itiess  with   him.     I   submit   gentlemen,  that  you  should  have  the 
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support  of  the  employers  and  the  employe.  You  are  doing  a  laudable  work,  but 
it  is  not  a  labor  of  love.  There  are  principles  involved  which  will  require  a 
great  amount  of  study  and  work  and  which  cannot  be  done  in  the  short  time 
you  have  to  do  it,  and  I  believe  the  employers  and  employes  of  the  state  will 
support  you,  if  you  would  ask  for  additional  time  in  which  to  continue  the 
study  of  this  subject.    I  thank  you. 

Mr.  Perks:  We  are  of  the  opinion  that  the  time  is  not  sufficient.  We 
know  something  about  the  magnitude  of  the  work  which  is  before  the  Commis- 
sion; how  do  you  feel  about  it? 

Mr.  Frey:  I  should  think  that  would  depend  upon  how  much  time  you 
had  to  give  to  the  Commission.  If  you  met  every  day  from  now  on  until  the 
Legislature  convened,  you  might  get  through. 

Mr.  Manley:  Since  this  subject  has  been  brought  up,  I  would  like  to  say 
a  word.  Perhaps  eight  months  ago  or  longer,  I  started  to  study  the  subject  of 
workmen's  compensation  and  industrial  accidents,  and  I  have  put  in  considerable 
time  on  the  subject  since  then.  I  have  one  book  in  my  office  which  has  only  been 
off  the  press  about  two  weeks,  and  it  is  the  most  up-to-date  thing  on  the  subject, 
by  the  most  eminent  authority  in  the  country,  and  I  do  not  think  it  possible 
for  this  Commission,  or  any  other  Commission,  who  are  not  experts  to  take 
that  single  book  and  work  it  out  in  the  short  period  of  time  which  is  allowed 
to  you,  and  personally  I  believe  that  this  Commission  should  be  given  at  least 
one  more  year  in  which  to  work  out  this  problem,  and  I  believe  you  should  be 
well  compensated  for  it.  I  do  not  believe  it  is  a  labor  of  love  on  your  behalf. 
You  are  doing  a  work  that  is  commendable  and  something  that  the  manufacturers 
of  the  State  want  to  sustain  you  in,  and  I  think  they  want  the  work  done  well 
and  thoroughly.  I  believe  you  should  have  further  time,  and  I  do  not  believe 
that  you  can  do  yourselves  or  the  subject  justice  in  the  short  time  which  you 
have. 

Mr.  DuBrul  :  Mr.  Chairman  and  Gentlemen :  Sonte  years  ago  it  was 
my  good  or  ill  fortune,  as  it  might  be,  to  have  been  in  confidential  relations 
with  employers  of  labor  as  to  the  handling  of  their  labor  difficulties.  I  traveled 
this  country  over,  from  Kansas  City  to  Portland,  Me.,  and  from  St.  Paul  to 
New  Orleans.  Our  association  did  not  extend  any  further  West  than  Kansas 
City.  In  the  course  of  these  travels  many  times  the  question  of  compensation, 
employers*  liability  and  the  questions  before  this  Commission  would  be  dis- 
cussed. It  was  not  such  a  question  then  as  it  is  now.  That  is,  the  basis  of  the 
question  existed  but  it  had  not  been  brought  so  prominently  before  the  employ- 
ing interests,  or  for  that  matter  you  might  say  before  the  sociological  interests 
of  this  country  today.  That  is  a  matter  of  nearly  ten  years  ago  now.  I  do  not 
remember  a  discussion  with  the  thousands  of  employers  which  I  met  individually 
or  collectively  at  that  time,  nor  since  that  time,  before  any  session  of  employers 
or  any  convention  of  manufacturing  interests  where  these  questions  were  brought 
up,  that  there  was  not  a  deep  feeling  that  the  present  condition  of  affairs  exist- 
ing practically  all  over  the  United  States,  was  entirely  unsatisfactory.  It  has 
not  been  satisfactory  to  the  employer,  because  in  the  first  place,  the  humanitarian 
feeling  that  in  spite  of  the  many  short-haired  women  and  long-haired  men,  does 
exist  in  the  hearts  of  the  employers,  they  are  not  satisfied  with  the  present  system 
as  giving  their  employes  what  they  ought  to  have.  We  all  know  the  burdens  the 
employer  has  with  the  present  liability  laws,  and  even  today,  as  Mr.  Manley  has 
pointed  out,  in  Ohio,  is  liable  to  put  the  small  man  out  of  business  without 
recourse  —  they  are  not  satisfied  that  the  compensation  for  injuries  should  be 
an  individual  matter  as  between  the  individual  employer  and  the  individual  em- 
ploye.    The  employe  certainly  cannot  be  satisfied.     If  he  is  working  for  a  small 
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or  irresponsible  or  poor  employer,  who  has  not  the  capital  to  promptly  and 
properly  compensate  the  employe  for  any  damage  or  injury,  he  may  suffer  in 
his  occupation,  it  is  not  a  satisfactory  position  for  the  employe  from  a  purely 
monetary  point  of  view,  if  he  should  get  a  verdict;  and  it  is  certainly  not  satis- 
factory to  the  employe  or  employer  for  that  matter,  when  you  consider  the 
length  of  time  consumed  in  trying  the  case  and  the  little  money  which  finally 
comes  to  the  injured  employe.  It  certainly  cannot  be  a  satisfactory  condition 
to  the  State  as  a  political  entity.  The  courts  from  the  monetary  point  of  view, 
are  clogged  with  personal  injury  cases.  The  unrest  that  is  generated  by  the 
feeling  that  something  better  should  be  had,  generated  by  demagogues  who  are 
taking  advantage  of  a  proper  feeling  that  things  are  wrong  and  should  be  better, 
so  that  altogether  it  is  safe  to  say  that  the  present  condition  demands  remedies. 

I  think  Mr.  Manley  has  pointed  out  very  well  that  it  would  be  futile  for 
this  Commission,  without  proper  funds,  at  its  disposal  to  pay  the  mere  expenses 
of  the  Commission,  that  this  Commission  cannot  formulate  a  satisfactory  bill. 
It  will  be  a  labor  of  years,  it  will  be  a  labor  that  must  be  guided  not  by  the 
feeling  that  something  is  wrong,  and  it  must  be  changed,  but  by  the  idea  that 
the  change  when  it  comes  must  be  better  than  what  we  have  got,  and  the  change 
must  be  right  or  you  will  make  matters  worse  than  you  have  them  today.  It 
seems  to  me  that  this  Commission  might  well  confine  itself  to  the  broad  formu- 
lations of  the  principle  on  which  future  legislation  might  be  based.  It  certainly 
should  point  oul  all  the  inequalities,  the  injustice,  the  difficulties  and  the  expense 
of  this  present  system  wherever  that  inequality,  injustice,  difficulty  and  expense 
may  follow.  That  I  think  this  Commission  certainly  may  do.  It  should  point 
out  as  nearly  as  possible  without  reference  to  particular  methods  of  relief;  point 
out  what  ideal  conditions,  as  clearly  as  we  can  see  them  at  present,  should  be 
aimed  at,  not  by  immediate  legislation  but  to  hold  up  the  ideal  by  which  legis- 
lation should  grow  step  by  step,  and  I  am  in  favor  of  making  those  steps  just 
as  rapid  as  it  is  possible  to  make  them,  but  we  should  know  clearly  what  these 
steps  are  before  we  take  them.  As  I  see  it,  I  do  not  believe  that  employers* 
liability,  except  for  absolutely  gross  or  wilful  negligence,  is  the  right  thing.  1 
believe  the  man  who  is  grossly  and  wilfully  negligent,  and  taking  "wilfully"  on 
the  definition  that  Mr.  .Manley  has  just  given,  that  such  man  should  suffer  for 
his  wilfulness  whether  employer  or  employe  —  certainly  on  employe  should  suffer 
for  a  wilful  injury.  If  a  man  should  stick  his  hand  into  a  machine  deliberately 
with  the  idea  that  thereby  he  might  be  abl6  to  live  at  ease,  or  what  he  consid- 
ered to  be  ease,  he  should  be  penalized  for  it,  and  should  have  no  compensation 
for  his  act.  I  think  it  is  only  a  matter  of  ultimate  justice  and  ultimate  respon- 
sibility. 

On  the  other  hand,  I  believe  that  the  burden  of  injury  should  not  fall  on 
the  individual  whether  employer  or  employe,  that  this  burden  must  be  taken  care 
of  either  by  society  as  a  whole  or  through  the  commercial  operation  of  transfer- 
ring that  burden  to  the  consumer  of  the  product.  As  I  can  see  it,  there  is  only 
one  way,  and  that  is  by  insurance,  and  to  be  effective,  insurance  must  be  com- 
pulsory. It  must  be  compulsory  on  the  employer  and  it  must  be  compulson* 
on  the  employe. 

Under  the  present  situation  the  employe  is  bearing  the  burden,  that  is  the 
injured  employe  is  bearing  the  burden.  The  man  who  is  fortunate  enough  not 
to  be  injured  is  getting  off  very  cheaply  but  the  poor  fellow  who  is  injured  is 
carrying  the  great  load.  Now  then  it  certainly  is  not  an  injustice  to  ask  the  em- 
ploye who  is  not  injured  or  not  suffering  from  injury  to  help  bear  some  share, 
whatever  might  be  equitable,  but  some  share  of  the  burden  of  responsibility  for 
all  injuries.     In  other  words,  looking  at  it  as  a  class  of  men,  a  group  of  men. 
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if  you  will,  the  group  as  a  whole  are  bearing  a  burden,  part  of  which  is  not 
being  borne  by  individuals  in  that  group  and  all  of  which  is  borne  by  other  in- 
dividuals so  that  an  equitable  average  of  that  burden,  certainly  could  not  be 
taken  as  an  injustice;  and  at  that  our  workmen  and  our  industries  have  pros- 
pered under  the  burden  as  they  are,  although  individuals  have  suffered.  So 
in  the  long  run,  I  can  see  no  injustice  or  inequality  in  asking  the  employe  to 
bear  a  portion  of  this  burden,  so  much  of  which  falls  on  him  anyhow.  As  a 
whole  class  they  will  certainly  not  be  worse  off  than  at  present,  and  I  believe 
they  would  be  much  better  off,  even  if  some  of  the  burden  of  industrial  insur- 
ance were  placed  through  assessment  or  insurance  on  the  vvorkman.  The  em- 
ployer bears  his  share  of  the  burden,  he  is  contributing  to  the  liability  insurance 
companies,  he  is  suffering  from  lawsuits,  and  you  have  figures,  I  do  not  know  how 
reliable  they  are,  showing  how  little  of  the  total  amount  spent  in  an  effort  to 
pay  compensation,  because  after  all,  that  is  at  the  foundation,  whether  in  the 
shape  of  a  verdict  for  liability  obtained  through  lawsuits,  or  compensation  paid 
without  lawsuits,  and  with  all  premiums  and  other  expenses  which  every  em- 
ployer has  today;  if  all  these  things  were  put  into  a  pot  they  would  be  no  worse 
off;  the  State  would  be  no  worse  off  if  it  contributed  as  much  in  money  as  it 
now  costs  to  operate  the  courts  under  the  present  conditions.  Now,  start  where 
we  are  on  the  financial  basis  as  we  are  at  present,  we  would  have  more  equitable 
distribution,  more  satisfaction,  more  humanity,  and  more  relief  for  injured  work- 
men. 

Now  I  say  this  should  be  had  in  the  nature  of  compensation  on  an  equitable 
basis.  If  we  find  that  equity  lies  in  proportioning  compensation  to  the  work- 
man's earnings,  so  be  it.  If  equity  lies  in  apportioning  compensation  to  the  work- 
ing compensation  in  relation  to  the  risk  of  the  industry,  so  be  it.  Wherever 
equity  lies  it  should  be  as  a  compensation  for  every  sort  of  an  injury  except, 
as  I  say,  the  deliberate  or  wilful  act  of  the  injured. 

The  individual  employer,  as  Mr.  Manley  has  shown,  should  be  relieved  of 
liability.  Therefore  the  industry  in  which  he  is  engaged  as  a  whole,  must  carry 
the  burden  so  that  it  does  not  fall  upon  the  individual  employer  any  more  than 
it  does  on  the  individual  employe.  The  only  way  to  get  that  equitably  or  ration- 
ally, is  by  insurance  that  will  distribute  that.  Now  as  to  the  method  of  operat- 
ing that  insurance.  I  do  not  believe  you  can  have  that  voluntary.  If  you  have 
it  voluntary  men  are  going  to  take  chances  that  from  a  social  point  of  view 
they  have  no  right  to  take.  If  for  instance,  you  provide  an  insurance  scheme 
whereby  the  employer  and  employe  contribute,  but  they  were  left  free  to  do  so, 
the  employe  says,  I  am  pressed  for  funds  at  the  present  moment  and  I  will  not 
pay  for  the  premium,  and  if  he  does  not  under  a  voluntary  insurance  scheme,  he 
would  have  to  forfeit  his  right  to  benefit,  and  then  he  suffers,  and  of  course  he 
suffers  physically,  and  his  family  suffers,  therefore,  you  would  have  to  compel' 
the  workman  to  insure  himself.  The  same  applies  to  an  employer.  If  it  is  merely 
voluntary  the  employer  may  feel :  "I  have  a  pretty  good  place  here  and  I  am 
not  having  many  accidents",  and  he  tries  to  shirk  his  responsibility,  which  as  I 
have  tried  to  show  you,  should  be  distributed  over  the  whole. 

Now  compulsory  insurance  prc-supposcs  State  supervision  or  State  conduct 
of  tliat  insurance  in  some  shape.  Whether  you  adopt  the  German  system  of 
mutual  societies  to  which  the  employes  of  each  industry  must  belong,  or  whether 
you  adopt  a  scheme  whereby  the  employer  shall  pay  his  share  and  shall  deduct 
from  his  payroll  the  workman's  share,  and  deposit  his  funds  with  the  State  to- 
be  held  as  a  tru.st  fund.  One  plan  has  its  advantages  over  the  other.  One  is 
better  in  one  wa}-  perhaps,  and  the  other  is  better  in  another  way.  Germany  has 
found  the  mutual   compulsory   society  scheme  to   fit  their  conditions.     It   is   very 
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satisfactory.     I  believe  in  New  Zealand  they  have  the  State  scheme,  haven't  they, 
Mr.  Chairman? 

Mr.  Chairman:     Yes,  sir. 

Mr.   DuBrul:     As   I   learned  this   morning,  the   State   of    Montana  has  a 
State    scheme    of    insuring   coal    miners,    whereby    the    funds    are   paid  into  the 
state   treasury,   the   State    merely   paying   the   expenses   of   administration.    Ccr- 
iainly  the  expense  of  administration,  under  a  plan  of  this  kind,  would  not  nearly 
equal  the  present  cost  to  the  State  of  operating  courts  and  juries  in  hearing  so 
many  liability  cases.     So  I  find  the  whole  question  summed  up  first,  this  Com- 
mission  needs  time  to-  formulate  a  broad  and  comprehensive  plan  of  any  sort. 
If  it  does  not  formulate  a  good  plan,  its  labor  is  not  only  worse  than  wasted, 
but  it  is  positively  detrimental.     It  is  detrimental  in  its  financial  aspect  as  well 
as  in  its  social  aspect.     Second,  the  Commission,  should  by  all  means  use  what- 
ever power  it  has  to  educate  this  State  as  far  as  within  it  lies,  to  all  the  diffi- 
culties and  reasons  arising  from  the  present  conditions  which  demand  a  better 
condition.     Third :     That  the  Commission  should  so   far  is  in  it  lies,  point  out 
the  conditions  which  should  be  arrived  at,  and  fourth:  Should  recommend  that 
the  State  of  Ohio  spend  enough  money  to  find  out  how  to  arrive  at  the  proper 
conditions.     I    do   not   believe   that  the   conditions   can  be  remedied   properly  or 
justly  by  placing  the  whole  burden  upon  the  industry,  that  is,  to  take  it  all  out 
of  the  employers  and  let  the  State  and  employe,  who  today  are  paying  a  share 
through  the  expense  which  I  have  mentioned,  if  you  take  away  from  the  State 
and   employe  all  the  costs  they  are  not  incurring  and  put  these  all  on  the  em- 
ployer,  and   especially   put  them  on   the  employer  by  the   liability   laws,  you  arc 
going  to  create  more  damages  to  the  industries  than  you  can  conceive.    It  is  an 
unfortunate  thing  in  many  respects  that  we  have  separate  and  individual  States. 
The  separate  and  individual   States   is  a  good  thing  in  some   ways ;  it  is  not  a 
good  thing  in  dealing  with  the  problems  of  industry  that  are  national,  and  you 
cannot  make  them  otherwise.    As  Mr.  Roosevelt  pointed  out  in  his  address  at  the 
Music  Hall,   when   it   came   to   the   Northern    Securities    Company  —  here  was  a 
company   incorporated   in   the    State   of    New   Jersey   which   had    no   business  in 
New  Jersey;   running  two  railroads  through  a  dozen  states  in  the   Northwestern 
part  of  this  country.     What  is  the  use  of  State  regulation  in  this  way?    If  you 
put  a  burden,  and  a  severe  burden,  upon  the  employers  of  Ohio,  what  good  have 
you  done  to  the  State  of  Ohio?     You  have  crippled  the  industries  of  Ohio,  to  a 
greater  or  less  extent,  if  nothing  else,  dependin<5  on  the  burden  you  place  on  it. 
Your  industries   won't  grow   any   bigger  than  they  are;   those   who  can  get  out 
will  get  out  and  they  will  go  to  other  states.     How  much  better  it  would  be  to 
have  this  whole  matter  of   industrial   insurance  handled  as  a   national  problem. 
You  have  got  the  same  problems  in  child  labor  and  3'^ou  have  got  it  in  a  hundred 
other  things.     It   demands  a   wider  application  in   order  to   not  only  do  justice, 
but  to  not  put  an  unfair  burden  on  your  own  citizens  and  to  do  justice  to  the 
workmen  as  a  whole ;  it  demands  a  wider  application  than  can  be  had  in  imposing 
any  particular   system   on   any  one   State.     That  is  another  point   which  I  think 
this  Commission  might  well   report  on. 

Under  the  present  constitution  of  the  United  States  the  best  you  can  do 
would  be  to  get  an  agreement  among  all  the  states.  You  know  how  difficult  that 
has  been,  how  long  different  associations  have  worked  to  bring  elementary  busi- 
ness laws  to  a  uniform  basis  all  over  this  country. 

I  do  not  know,  Mr.   Chairman,  that  there  is  anything  else  that  I   can  add. 

Here  is  an  extract  from  the  address  of  Mr.  C.  D.  Robinson,  reported  in  the 
■Ohio  Law  Bulletin,  July  18,  1910,  page  243: 

Mr.  Robinson  says:  "It  is  obvious  that,  if  in  one  State  the  employers' 
Huties    are    made   more   stringent    and    exacting   and    his   defenses   or   grounds  of 
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exemptions  from  liability  are  reduced  or  taken  away,  while  another  State  allows 
the  old  rules  of  liability  and  defenses  to  stand,  the  employer  in  the  latter  State 
will  have  a  very  decided  manufacturer's  advantage,  and  in  industries  where 
competition  is  active  and  profit  margins  close,  the  advantage  may  be  sufficient 
to  affect  materially  the  industries  of  the  State. 

It  follows  as  certain  as  the  law  of  gravitation,  that  industry  will  sink  the 
State  where  the  laws  are  the  least  exacting,  where  the  employers'  liabilities 
are  the  least  onerous  and  capital  the  safest. 

It  is  in  this  respect  that  the  recent  employers'  liability  law  enacted  in  Ohio- 
appears  to  be  ill-advised  and  unfortunate;  in  tinkering  with  the  old  law,  in- 
creasing the  employers'  burdens  without  providing  a  more  rational  method  for 
compensating  injured  employes.  Possibly  the  legislature  thought  they  were  but 
squeezing  the  indemnity  companies,  but  those  companies  were  quite  indifferent  to 
the   increase  of  the  employers'  liability. 

They  simply  increased  rates  to  correspond.  The  manufacturers  have  to 
stand  it,  whether  directly  or  indirectly,  through  the   insurance  companies. 

It  is  estimated  by  indemnity  companies  that  this  year's  changes  in  the  em- 
ployers' liability  law  will  Increase  the  cost  of  injuries  about  100  per  cent. 

Such  being  the  present  condition  of  the  liability  law,  giving  rise  to  a  pos- 
sible—  nay  probable  —  serious  injury  to  our  manufacturing  industries,  what  legis- 
lation is  necessary  to  change  the  condition? 

In  referring  to  the  New  York  law,  he  says: 

"Thus  it,  will  be  noticed  that  where  the  employers'  common  law  liability 
is  increased  or  the  employer's  defenses  are  removed,  it  is  accompanied  with  a 
definite  and  limited  compensation  to  be  paid  in  weekly  installments.  The  em- 
ployer's liability  and  capital  is  not  left  to  the  arbitrary  and  uncertain  action  of 
juries. 

**The  lump  sum  compensation  is  discouraged  in  favor  of  the  weekly  pay- 
ment plan,  which  experience  shows  to  be  more  beneficial  to  the  injured. 

"It  is  considered  that  under  the  operation  of  these  New  York  laws  the 
employes  will  receive  three  or  four  times  as  much  as.  they  have  heretofore 
received  for  injuries,  while  the  employer's  cost  will  be  little  if  any  increased. 

"What  the  employer  pays  will  go  directly  to  the  injured.  There  will  be 
no  delays,  no  hard  feelings  engendered,  no  contingent  fees  to  absorb  half  of  the 
compensation. 

"It  may  work  a  hardship  on  certain  lawyers,  but  they  will  get  into  better 
employment;  it  will  allow  our  courts  more  time  to  consider  their  decisions  and 
get  away  from  the  necessity  of  affirming  without  report,  so  enjoyable  to  at- 
torneys for  plaintiffs  in  error." 

I  do  not  think,  Mr.  Chairman,  that  anything  could  be  more  strongly  em- 
phasized than  the  necessity  of  direct  compensation,  prompt  and  taken  imme- 
diately to  the  man  who  deserves  it,  cutting  out  all  the  intermediaries  of  the 
courts  and  lav^ers,  and  as  this  article  says,  eating  up  more  than  one-half  of 
what  they  do  get  with  contingent  fees. 

Mr.  Rohr:  I  was  very  much  interested  in  what  Mr.  DuBrul  had  to  say. 
I  have  two  questions  here.  They  are  simply  in  the  nature  of  a  corroborative 
nature.  Mr.  DuBrul,  in  the  State  of  Ohio  there  is  approximately  paid  into 
indemnity  companies,  the  sum  of  $2,225,000;  of  this  amount  there  is  returned 
to  the  workmen  the  sum  of  one  million  dollars  plus  cost  of  attorneys'  fees  and 
court  costs.  If  this  total  sum  were  paid  into  a  State  fund  by  the  employer,  or 
by  all  the  employers,  cutting  out  lawyer  fees,  court  costs,  agents'  commissions, 
and  other  incidental  expenses  in  the  course  of  administration,  would  that  step, 
in  your  opinion,  be  a  step  in  the  right  direction? 

Mr.  DuBrul:  I  think  it  would.  I  think  any  employer  who  is  now  pay- 
ing   his    money   into   an   insurance   company   in   order   to   relieve    himself   of    re- 
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sponsibility,  would  rather  see   it  go  to  the  workmen  as   a   compensation   for   his 
injury. 

Mr.  Rohr:  You  suggested  that  industrial  indemnity  should  be  handled 
nationally.  Do  I  understand  that,  by  this,  you  mean  that  labor  should  continue 
to  place  its  trust  in  those  hands  which,  in  the  past,  have,  to  a  great  extent, 
tended  to  bring  about  the  present  agitation,  or  should  it  be  taken  up  by  individ- 
ual  States? 

Mr.   DeBrul:     I  do  not  quite  understand  your  question. 

Mr.  Rohr:  Do  I  understand  that  by  this  you  mean  for  labor  to  continue 
to  place  its  trust  in  those  hands  which  in  the  past  have,  in  the  National  As- 
sembly, to  a  great  extent,  tended  to  bring  about  the  present  agitation,  or  should 
the   individual    States  take   the   initiative? 

Mr.  DuBrul:  You  are  making  an  assumption  there  which  I  will  not 
agree  with  you  on.  If  you  will  cut  out  the  political  assumption  and  place  it 
on  the  broad  principle  regardless  of  an  assumption  that  such  things  have  been 
done  in  the  National  Assembly,  I  will  be  glad  to  answer  it. 

Mr.  Rohr:  I  will  divide  the  question  first.  Do  I  understand  that  by  this 
you  mean  that  labor  should  continue  to  place  its  trust  in  those  hands,  which 
to  the  great  extent  tied  labor's  hands,  so  far  as  national  laws  on  this  question 
are  concerned? 

Mr.  DuBrul:  As  that  question  is  put  I  do  not  think  it  is  a  fair  ques- 
tion. If  I  answer  it  one  way  I  am  agreeing  with  your  assumption  that  certain 
hands  in  the  National  Assembly  have  tied  the  hands  of  labor,  whatever  that 
is.  If  I  say  no,  then  I  am  assumed  or  may  be  assumed  in  some  other  way 
to  be  against  the  interests  of  labor  in  this  contention.  In  other  words,  I  think 
you  are  bringing  in  a  political  question  without  considering  the  broad  applica- 
tion  of  the  principle  of  compensation  to  employes. 

Mr.  Rohr:  The  point,  Mr.  Chairman,  which  I  wanted  fo  bring  out,  was 
to  secure  automatic  or  compulsory  compensation,  to  arrive  at  that  conclusion, 
should  the  States  as  they  are  now  divided,  take  the  initiative  or  should  the 
National   Government   take   it  up   first? 

Mr.  DuBrul:  In  that  form  I  can  answer  the  question.  At  present  I 
see  no  other  way,  I  am  free  to  confess,  but  for  the.  States  to  take  the  initiative, 
because  the  constitutionality,  under  the  federal  constitution,  might  be  doubtftd, 
of  a  general  compensation  act  applying  all  over  the  United  States,  and  it  would 
have  to  apply,  under  the  interstate  commerce  clause  of  the  federal  constitution, 
uniformly;  but  whether  that  would  cover  it  in  the  present  shape  or  not,  would 
remain  to  be  determined  by  the  supreme  court.  That  question  is  practically 
answered  by  the  fact  that  the  States  are  themselves  taking  the  initiative. 
Whether  in  the  course  of  time  the  ideal  condition  which  I  point  out  would 
arrive,  whereby  the  same  law  and  the  same  conditions  would  govern  the  em- 
ployers all  over  the  United  States  or  not,  is  one  of  the  dreams  which  we  all 
have  for  the  future. 

Mr.  Chairman  :  The  Chair  might  remark  here  that  there  may  be  one  Mray 
of  getting  at  this  uniformity,  along  the  common  proverb  that  "The  long^est 
way  around  is  the  shortest  way  home."  You  know  we  had  the  same  problem 
with  the  negotiable  instrument  act.  Every  State  had  a  different  set  of  laws 
regulating  negotiable  instruments.  These  laws  have  been  worked  out  througrh 
the  National  Bar  Association.  As  some  of  you  are  aware,  when  I  was  in 
Boston,  an  effort  was  made  to  secure  a  conference  of  all  the  Commissions  to 
he  held  as  soon  as  possible.  And  that  has  now  been  arranged  for,  to  be  held 
in  Chicago,  November  10,  11  and  12.  The  Commissions  that  will  meet  there 
will  be  those  of  Minnesota,  Wisconsin,  New  Jersey,  Massachusetts,  New  York, 
and    Ohio,    and    they   will    meet    in    conference    there    especially    for    the    reason 
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that  there  are  quite  a  number  of  expert  economists  and  scholars  on  this  question 
residing  there;  Charles  R.  Henderson,  Ernest  Froyer,  and  one  or  two  others, 
and  that  is  the  reason  they  gave  for  holding  it  there,  especially  since  Illinois 
had  no  Commission,  and  they  thought  the  conference  would  not  be  unduly 
influenced  by  the  Commission  of  any  particular  State.  The  National  Commis- 
sion has  also  been  invited  to  take  part  in  that  conference  and  no  doubt  will  be 
there;  and  I  think  that  practically  aU  of  the  experts  in  this  country  who  are 
interested  in  this  question  will  be  there.  Are  there  any  further  remarks  from 
any   one   present  ? 

Mr.  Manley:  Is  it  not  true,  Mr.  Chairman,  that  the  National  Commis- 
sion  were  given   two   years   in   which  to  study   this  question? 

Mr.  Chairman:  I  am  not  real  positive  about  that,  Mr.  Manley.  I  know 
that  Mr.  Brown,  President  of  the  New  York  Central  Railroad,  is  chairman, 
and  that  Congress  appropriated  a  large  fund;  I  think  it  is  |50«000;  at  least  that 
is  what  they  asked  for.     I  think  it  does  run  over  two  years. 

Mr.  Manley:  One  of  the  gentlemen  present  stated  that  he  had  tried  to 
get  in  communication  with  a  number  of  employers,  and  that  they  were  unable 
to  be  present  at  this  meeting,  but  they  had  some  views  which  they  hoped  to  be 
able  to  present  to  the  Commission  at  some  future  meeting  in  this  city,  and  in 
addition  to  that,  I  believe  there  are  a  number  of  the  smaller  employers  and 
manufacturers  in  the  room,  and  I  think  it  would  be  of  value  to  the  Commis- 
sion  if  they  would  ask  those  gentlemen   some  questions. 

Mr.  Chairman:  The  Commission  would  be  delighted  to  hear  from  any 
one  whose  names  were  handed  in. 

Mr.  Oesterline:  I  am  in  favor  of  a  liability  law.  I  have  never  spoken 
before  an  audience  and  I  don't  want  to  start  now;  but  from  what  I  have  heard 
here,  the  German  way  of  insurance  seems  to  be  an  ideal  one.  An  insurance 
in  which  the  employer  and  employe  equally  pay  thir  share  of  insurance  so 
that  a  small  manufacturer,  if  anything  should  happen,  would  not  be  bank- 
rupted by  a  big  damage  verdict  to  be  paid. 

William  A.  Greaves  :  Mr.  Chairman,  I  thought  Mr.  Manley  was  going 
to  ask  me  a  question  when  he  spoke  to  me  about  this  matter.  I  do  not  know 
that  I  can  enlighten  you  on  this  question.  It  would  seem  that  matters  have 
been  pretty  thoroughly  threshed  out.  If  Mr.  Manley  desires  to  ask  me  any 
questions   I   will   be  glad  to   answer  them. 

Mr.  Marshall:  May  I  ask  the  gentleman  a  question?  Mr.  Greaves  is 
an  entire  stranger  to  me,  but  the  question  of  the  possibility  of  the  small  em- 
ployer meeting  this  talk  of  large  payments,  suggests  this  to  my  mind  in  connec- 
tion with  the  statement  made,  that  he  represented  the  class  of  small  employers 
—  the  question  to  my  mind,  it  may  be  objectionable ;  I  had  this  thought  in  my 
mind;  suppose  you  would  meet  with  a  loss  which  the  court  or  this  bill  — 
this  proposed  bill  if  enacted  into  law,  would  assess  to  you  the  amount  of 
$10,000,  what  effect  would  that  have  on  your  business  financially?  Understand, 
that  is  not  to  be  answered  unless  entirely  agreeable. 

Mr.  Greaves  :  I  would  say  if  it  came  to  a  person's  credit,  it  would  affect 
them  very  severely  because,  for  any  concern  of  limited  means  to  have  such  an 
amount  as  $10,000  on  hand,  and  they  would  be  called  upon  in  a  damage  suit 
of  that  kind  which  would  go  against  them,  it  would  simply  mean  the  turning 
over  of  that  money  to  the  one  who  was  hurt,  and  of  course,  it  would  affect 
the  financial  standing  of  a  concern,  I  think,  a  great  deal.  It  might  not  only  be 
one  accident,  but  even  more  than  that  can  occur.  To  tell  the  truth,  we  have 
two  cases  before  the  court  at  the  present  time;  one  for  $10,000  damages  and 
the  other  for  a  smaller  amount,  and  it  is  only  natural  it  would  affect  the 
standing  of  a  concern  a  great  deal  for  a  suit  of  that  kind  to  go  against  them. 


80  PUBLIC  HEARINGS  OF  CXNCINN\\TI. 

Mr.  Chairman  :  In  your  opinion,  which  would  the  majority  of  the  smaller 
manufacturers  favor,  a  compensation  act  or  an  insurance  act;  that  is,  the  Eng- 
lish act  is  simply  an  out  and  out  compensation  which  is  fixed  by  the  bill  or 
statute,  which  the  employer  must  pay.  He  can  insure  himself,  to  be  sure, 
against  that  liability  in  the  insurance  company.  But  now  in  the  German  act 
there  the  employes  contribute  a  certain  proportion  and  the  employer  a  certain 
proportion,  and  it  is  created  by  an  insurance  fund. 

Mr.  Greaves:     That  I  think  would  be  the  better  plan. 

Mr.  Chairman  :  Do  you  think  the  small  manufacturer  would  favor  that 
plan  ? 

Mr.    Greaves  :     I    do. 

Mr.  J.  A.  Mills  :  You  will  have  to  excuse  me.  I  came  to  listen,  not  to 
talk. 

Mr.  Chairman  :  Do  you  think  that  the  majority  of  the  small  manu- 
facturers would  favor  an  insurance  plan  over  a  compensation  plan,  like  the 
English  act? 

Mr.  Mills:  In  some  things,  yes,  I  think  so;  but  it  is  a  long  road  which 
you  have  before  you. 

Mr.  Harry  Brownworth:  At  a  meeting  of  the  employing  printers  yes- 
yesterday,  all  those  taking  part  were  largely  in  favor  of  an  insurance  plan  to  pay 
pensions  or  take  care  of  the  injured  employe.  There  was  no  opposing  sentiment 
in  the  meeting  of  what  is  known  as  the  Ben  Franklin  Club;  of  those  who  re- 
mained to  take  part  in  the  discussion,  the  majority  was  in  favor  of  the  insur- 
ance plan. 

Mr.  Rohr  :  Mr.  Brownworth,  as  far  as  you  know,  yesterday  in  that  meet- 
ing the  ideas  as  expressed,  would  it  go  along  the  lines  that  there  should  be 
paid  into  a  department  of  the  State  or  board  or  commission  created  by  law 
by  employers,  such  pro  rata  of  insurance  as  statistics  will  show  a  sum  sufBcient 
to  carry   out  the  provisions  of   an   automatic  compensation   law? 

Mr.  Brownworth  :  That  is  my  understanding.  The  sentiment  seemed  to 
be  in  favor  of  having  the  burden  distributed  equally  among  the  employer,  the 
employe,  and    State,  one-third   each. 

Mr.  Chairman  :  The  sentiment,  the  State  one-third  in  addition  to  having 
charge  of  the  plan? 

Mr.  Brownworth  :  Well,  nothing  was  said.  I  suppose  the  expense  would 
come  out  of  that. 

Mr.  p.  H.  Gankel:  I  have  nothing  to  say,  Mr.  Chairman,  unless  you 
want  to  ask  some  questions. 

Mr.  Chairman:     Vou  can  answer  that  same  question;  what  is  your   plan? 

Mr.  Gankel:  My  opinion  is  identically  the  same  as  Mr.  Greaves',  the  in- 
surance plant 

Mr.  Chairman  :  Do  you  think  in  your  opinion  that  the  majority  of  the 
small  employers  would  favor  the  plan  of  having  the  employer  and  employe 
contribute  to  the  fund? 

Mr.  Gankel:     What  proportion? 

Mr.  Chairman  :     About  equally. 

Mr.  Gankel:     No  answer. 

Mr.  C.  Lower  :  You  will  have  to  excuse  me,  I  did  not  come  prepared  to 
say  anything:.     I  think  the  insurance  plan  would  be  the  best  one. 

Mr.  Chairman:     For  raising  the  fund? 

Mr.  Lower:     Yes,  sir. 

Mr.  Rohr:  I  have  one  more  corroboration  that  I  wish  to  have  made  here 
in    regard   to   this   insurance   proposition.     There   are  several   of  these   gentlemen 
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here  who  are  employer^  of  labor  on  not  so  large  a  scale.  Do  they  think  that  the 
compensation  should  be  paid  in  installments,  except  upon  petition  to  the  county 
or  probate  court  for  permission  to  have  it  paid  in  a  lump  sum,  or  should  it  be 
paid  in  a  lump  sum?     Some  one  brought  that  up.     We  might  have  their  views. 

Mr.  DuBruil:  I  believe  that  was  in  the  quotation  which  I  read  from  the 
law  bulletin.  It  seems  to  me  that  the  weekly  installment  feature  would  probably 
be  the  best.  There  might  occasion  arise  when  the  lump  sum,  if  taken  out  of  the 
insurance,  would  be  advisable  to  be  paid,  and  some  means  should  be  provided 
that  in  cases  of  necessity  such  lump  payment  might  be  had,  but  that  should 
certainly  be  safeguarded  in  my  judgment.  I  have  known  a  lot  of  workmen  who 
have  saved  up  their  money  and  who  have  gone  into  business  with  it  and  made 
a  failure  of  it.  It  seems  to  me  that  the  chances  of  a  man's  losing  the  benefit 
of  his  compensation  would  be  far  greater  if  he  were  paid  in  a  lump  sum  than 
if  he  were  paid  in  weekly  installments  as  he  has  been  used  to  getting  his  wages. 

Mr.  Charles  C.  McFarland:  I  occupy  the  same  position  as  several  of  the 
gentlemen  who  have  spoken  this  afternoon.  I  came  here  not  to  give  out  any' 
advice  or  offer  any  suggestions  at  all,  but  simply  to  learn  and  since  I  have  been 
here  I  have  discovered  there  is  a  great  deal  to  learn  that  I  had  not  thought  of 
before,  and  the  more  I  have  learned  from  the  gentlemen  who  have  spoken,  1 
have  been  convinced  that  there  is  an  immense  amount  of  education  to  be  arrived 
at  and  derived  out  of  the  experience  of  others,  and  from  study  and  personal 
observation.  I  have  not  given  this  subject  more  than  ordinary  casual  thought, 
but  on  many  occasions  as  subjects  of  this  kind  would  appear,  the  justice  and  in- 
justice of  the  various' cases  would  present  themselves  to  my  mind.  Now,  after 
all,  what  we  want  in  matters  of  this  kind,  is  that  justice  should  be  done.  Any 
employer  should  be  anxious  and  willing  that  justice  should  be  done.  The  question 
which  arise  then  is,  how  to  accomplish  that  justice.  I  would  suppose  that  most 
of  us  know  that  in  damage  cases  that  have  come  into  court  that  injustice  has 
been  done  many  times  to  the  employer  and  many  times  to  the  employe.  Neither 
one  of  these  cases  should  have  existed,  but  as  the  law  goes  and  as  the  conditions 
of  juries  are  uncertain  the  results  could  not  be  obviated.  I  am  in  favor  of  what 
1  have  heard  of  the  German  system  of  liability  insurance  making  the  feature  a 
national  affair.  Of  this  I  know  very  little,  but  I  expect  to  look  into  the  matter 
and  learn  more  about  it.  In  my  experience  the  liability  and  accident  feature  has 
been  left  to  one  designated  person.  The  bafance  of  the  officers  have  paid  very 
little  attention  to  it.  The  two  conditions  which  show  themselves,  the  condition 
of  the  small  employer  and  the  condition  of  the  large  employer  offers  a  very  wide 
breach  and  difference  of  status.  It  is  easily  seen  how  a  small  employer  could  be 
forced  by  circumstances,  by  accidents  arising;  as  I  say,  it  could  be  easily  seen 
how  he  could  be  wiped  out  of  business  completely,  which  would  amount  almost 
to  a  confiscation  of  his  business.  If  such  a  course  could  be  pursued  it  is  evident 
that  that  course  would  be  a  great  burden  to  the  small  employer  and  a  great  dis- 
couragement. If  that  course  was  pursued  we  might  see  many  small  employers 
retire  from  business.  That  would  be  a  disadvantage  to  general  industry,  because 
from  the  smaller  employer  and  from  the  small  industrial  pursuits  the  larger  ones 
are  expected  to  grow,  but  if  the  smaller  industry  had  the  security  of  a  general 
average,  he  could  then  take  the  benefit  of  that  security  and  continue  in  business, 
but  if  conditions  arise  whereby  he  would  be  entirely  obliterated,  if  he  were  un- 
fortunate, he  would  then  prefer  to  take  the  risk  of  an  almost  total  annihilation. 
It  resolves  itself  down  to  this;  as  we  all  admit  that  what  we  want  is  that  justice 
should  be  done  to  both  parties.  I  am  sure  that  the  subject  is  a  most  important 
one  and  should  not  be  disposed  of  nor  executed  in  a  short  time,  or  without  a 
proper  amount  of  study  and  research.     That  this  is  being  done  is  evident  this 
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afternoon  that  the  matter  is  being  looked  into  as  thoroughly  as  one  could  wish. 
I  wish  to  know  a  great  deal  more  upon  this  subject 

Mr.  Rohr:  Mr.  Chairman,  would  you  consider  that  in  case  of  an  employer, 
so  far  as  the  liability  goes,  should  order  a  workman  to  do  something  not  exactly 
along  his  line  of  business,  and  the  workman  obeys  his  orders,  and  the  workman 
is  killed,  should  the  burden  of  caring  for  the  family  fall  upon  society  or  the 
manufacturer  who  issued  tlu>se  orders? 

Mr.  McFarland:  Upon  the  manufacturer,  and  I  take  it  a  manufacturer  or 
superintendent  should  never  send  a  man  on  a  line  of  work  that  he  would  be 
afraid  to  do  himself. 

Mr.  Chairman  :  Have  you  thought  of  the  matter  of  what  proportion  of  the 
compensation  of  the  funds  should  be  provided  for  by  the  employe  and  by  the 
employer,  taking  sick  insurance  and  accident  insurance  and  old  age  insurance 
together,  how  much  should  the  employe  contribute,  and  how  much  the  employer 
should  contribute  in  making  up  the  fund,  or  should  the  employe  contribute  any- 
thing? 

Mr.  McFarland:  Without  much  study,  I  should  think  it  would  be  about 
even,  and  I  would  think  in  case  of  compensation,  that  as  a  great  many  men  arc 
unable  to  successfully  handle  their  finances,  in  fact  most  of  us  are,  or  a  great 
many  of  us  are,  that  such  compensation  would  more  successfully  be  given  if  it 
were  given  in  installments  instead  of  a  lump  sum  which  might  be  lost. 

Mr.  Rohr:     How  would  you  arrive  at  the  scale  of  compensation? 

Mr.  Chairman:  While  the  scale  of  compensation  is  arrived  at  in  the  Ger- 
man scheme  based  upon  the  average  annual  wage,  you  know  the  English  com- 
pensation Act  and  the  New  York  Compensation  —  four  years  —  that  is  the  New 
York  compensation  is  four  years*  average  wage  but  not  to  exceed  $3,000  in  all, 
and  then  proportioned  down  to  the  disability  in  the  various  accidents.  Now,  in 
case  of  dependents  for  example,  on  the  persons  killed,  there  the  widow  would 
get  50  per  cent  of  the  average  yearly  wage,  and  so  much  per  cent  for  the 
children,  and  then  not  to  exceed  $3,000. 

AIr.  McFarland:     Does  that  extend  over  more  than  one  year? 

Mr.  Chairman  :  Four  years.  I  think  an  illustration  you  can  carry  away 
is  the  Montana  Act.  That  is  a  chip  off  the  German  scheme  and  it  is  easy  to 
remember.  There  the  employer  contributes  one  cent  a  ton  and  it  affects  coal 
operators,  and  he  is  authorized  by  law  to  deduct  one  per  cent  of  the  wages  to 
produce  that  tonnage  and  he  is  authorized  to  pay  same  into  the  State  treasury, 
and  on  proof  of  death  from  a  physician  or  board  of  health  that  John  Smith  was 
killed  in  an  accident*  in  a  coal  mine,  the  auditor  will  issue  a  voucher  for  $3,000 
to  his  widow.  In  case  he  gets  totally  disabled  he  gets  $1.00  a  day  during  dis- 
ability. In  case  of  the  loss  of  an  eye  and  total  disability  also,  he  gets  $1,000  in 
addition  to  the  $1.00  a  day.  The  sum  of  $1,000  additional  for  the  loss  of  a  hand 
or  a  foot,  and  there  are  some  other  details.  If  he  accepts  the  compensation  no 
action  at  law  will  lie.  In  the  German  law.  you  will  want  to  understand,  the 
liability  of  the  employer  is  wiped  out,  except  that  provided  for  in  the  compensation 
act,  but  in  the  compensation  act  there  is  a  right  of  appeal  to  the  board  of  arbi- 
tration, which  is  composed  of  one  selected  by  the  employer,  one  by  the  employe, 
and  the  third  member  is  a  government  official.  If  either  employer  or  employe  is 
dissatisfied  with  that  arbitration  he  can  appeal  to  the  Imperial  Insurance  Board 
which  is  the  final  resort. 

Ml?.  Rohr:  Would  the  result  of  receiving  compensation  —  a  man  who  is 
doing  a  very  common   sort  of  labor,  that  being  hazardous   work,  how   would  — 

Mr.  Chairman:     You  mean  as  to  the  amount  of  compensation? 

Mr.  Roiir:     Suppose  I  was  running  a  band  saw,  and  some  other  man  who 
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was  doing  some  other  labor,  and  he  should  get  into  a  condition  whereby  he  was 
injured  by  the  band  saw,  would  he  simply  take  the  same  rate  as  he  was  drawing 
there  or  some  other  rate?  Is  there  any  scale  on  the  kind  of  work  a  man  does 
as  to  the  compensation? 

Mr.  Chairman:  In  the  first  place,  the  compensation  is  based  on  the  earn- 
ing capacity  of  any  man  regardless  of  how  hazardous.  What  they  desire  today  is 
to  compensate  a  man  for  what  you  have  destroyed;  that  is  the  question  that 
depends  on  his  earning  capacity;  that  is  fixed  by  the  wages;  three  years'  wages 
—  whatever  it  is,  depends  upon  the  kind  of  injury. 

Mr.  McFarland:  Wouldn't  that  have  a  tendency  to  keep  the  employes' 
wages  down? 

Mr.  Chairman  :    I  do  not  think  so. 

Mr,  McFarland:  What  I  iotended  to  say,  it  might  have  some  influence  as 
to  the  price  of  wages  that  the  manufacturer  pays. 

Mr.  Chairman:  The  manufacturer  don't  pay  any  more  than  he  has  to. 
He  wants  to  get  skilled  labor  and  the  price  of  wages  is  fixed  by  the  supply 
and  demand. 

Mr.  McFarland:  I  want  to  know  whether  there  is  any  scale  as  to  hazard- 
ous work,  or  the  kind  of  work  he  is  doing? 

Mr.  Chairman:  For  example,  a  steeple  climber  gets  a  higher  average  wage 
than  the  man  who  digs  in  a  sewer  or  ditch,  so  his  compensation  would  be 
higher,  based  upon  his  wages;  then  the  employer  has  to  insure  according  to  the 
table  of  risks  paid  out  in  that  calling. 

Mr.  McFarland:    It  is  clear  now. 
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October  14.   1910. 

Mr.  C.  E.  Ackerman:  Mr.  Chairman  and  Secretary  of  the  Employers' 
Liability  Commission:  I  am  here  in  behalf  of  the  Central  Labor  Council  of 
Cincinnati,  to  present  to  you  a  copy  of  a  report  which  was  adopted  at  the  last 
meeting  in  reference  to  some  of  your  questions  on  your  documents  that  you 
have  sent  out  to  be  answered.  , 

This  report,  gentlemen,  is  a  report  that  was  brought  into  the  Central 
Labor  Council  at  the  last  meeting  by  an  able  committee  to  whom  it  was  re- 
ferred at  the  meeting  previous,  and  as  1  read,  you  will  understand  the  situation: 

"What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  State  with 
regard  to  liability  of  employers  for  accidents  to  their  employes?  What,  if  any, 
are  your  suggestions  as  to  the  amendment  of  the  law?" 

Answer:  Very  good,  so  far  as  it  goes.  No  one  can  question  the  absolute 
fairness  of  the  liability  law  in  Ohio  as  it  applies  to  railroad  employes,  because 
it  seeks  to  place  the  burden  for  the  loss  of  human  life  and  limb  upon  those 
who  receive  profit  and  benefit  from  the  railroad  industry.  If  any  changes  are 
contemplated  in  the  Norris  bill,  they  should  be  to  strengthen  and  broaden  it, 
so  that  employes  in  hazardous  trades  will  have  the  same  rights  as  railroad  em- 
ployes, and  this  can  only  be  done  by  entirely  removing  the  burden  of  fellow- 
servant  defense  and  assumed  risk  and  contributory  negligence  rules.  No  Em- 
ployers' Liability  Law  will  ever  be  fair  and  just  until  it  takes  the  burden  from 
the  backs  of  the  widows  and  the  cripples  and  the  orphans  and  places  it  upon 
the   industry  where  it  belongs. 
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The  second  question  is:  "What  is  your  opinion  of  the  operation  and  ade- 
quacy of  the  labor  law  of  this  State  in  relation  to  the  prevention  of  accidents, 
and  what,  if  any,  are  your  suggestions   for  its  amendment  in  that  regard? 

Answer:  Totally  inadequate,  because  much  of  the  legislation  now  on  the 
books  is  not  in  force  and  never  will  be  until  both  a  fine  and  a  workhouse  sen- 
tence are  added  after  the  first  offense.  Any  employer  who  deliberately  violates 
the  laws  made  to  protect  human  life  is  the  kind  of  a  lawbreaker  which  should 
be  put  in  jail,  and  that  is  the  only  way  to  compel  respect  for  a  life-saving  law. 

3.  "Is  the  court  and  jury  sytem  for  fixing  the  responsibility  for  indus- 
trial accidents  now  existing  in  the  State  satisfactory  in  its  operation?  If  you 
answer  no,  state  why." 

Answer:  Yes,  except  that  the  law's  delay  often  operates  as  a  denial  of 
justice,  because  "the  rich  man  can  wait  for  his  dividends  but  the  poor  man 
can't  wait  for  his  dinner." 

4.  "Are  you  in  favor  of  a  system  under  which  all  accidents  to  employes 
shall  be  compensated  for  without  regard  to  negligence,  but  under  which  the 
compensation  paid  shall  be  limited  in  amount?  Please  state  reasons  for  your 
answer." 

Answer:  Yes,  we  are  thoroughly  in  favor  of  a  just  system  of  "Working- 
men's  Compensation"  that  will  result  in  placing  in  the  hands  of  the  widow  and 
the  cripple  one  hundred  cents  on  the  dollar  and  not  one-half  or  less  than  one- 
half,  as  is  the  case  now  under  the  "lawsuit"  system,  but  we  are  unqualifiedly 
opposed  to  any  plan  which  does  not  give  the  widow  or  cripple  the  right  to  elect 
whether  to  accept  a  compensation,  provided  by  a  workingmen's  compensation 
act,  or  rely  upon  the  rights  extended  under  the  employers*  liability  acts  now  on 
the  statute  books. 

5.  "If  you  are  in  favor  of  such  a  plan,  are  you  of  opinion  that  the  ex- 
pense should  be  borne  by  the  employer  or  shared  by  employer,  employe  and 
State?" 

Answer:  In  the  practical  operation  in  a  workingmen's  compensation  law» 
the  expense  is  never  borne  by  the  employe;  it  is  borne  by  the  industry.  There- 
fore, the  industry  should  bear  this  burden,  and  no  part  of  it  should  be  placed 
upon  the  employe  or  State. 

6.  "What  is  your  experience  as  to  the  value  of  relief  associations  of 
employes  ?" 

Answer:  Relief  associations  conducted  by  the  employes  are  generally  satis- 
factory, but  when  conducted  by  the  employers  they  are  invariably  mere  schemes 
for  securing  cheap  releases  from  widows  and  orphans  and  thus  defrauding  them 
out  of  their  legal  rights.  It  is  safe  to  say  that  the  operation  of  relief  associa- 
tions by  employers  in  the  State  of  Ohio  in  the  last  ten  years  has  resulted  in 
cheating  widows  and  cripples  out  of  hundreds  of  thousands  of  dollars  that  they 
are  legally  entitled  to. 

Mr.  Chairman  and  Gentlemen  of  the  Commission,  the  7th,  8th  and  9th 
questions  we  did  not  dwell  upon.  We  deemed  it  advisable  to  leave  those  to  the 
individual  or  the  respective  associations  or  unions,  whatever  you  wish  to  term 
them. 

Now,  that  is  the  report  from  the  Central  Labor  Council  of  Cincinnati 
which  was  adopted  at  the  last  meeting  and  which  I  have  brought  here  before 
this  Commission  and  I  do  not  know  that  I  could  add  anything  more  to  the  re- 
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port  because  1  believe  the  report  states  clearly  the  views  and  sentiments  of  the 
people  who  represent  the  Central  Labor  Council  of  Cincinnati. 

Mr.  Perks:  Your  opinion  is  that  the  employer  should  not  hold  the  em- 
ploye  responsible   for  any  contributory  negligence,  is  that  true? 

Mr.   Ackerman  :    That  is  one  of  my  beliefs,  yes,   sir. 

Mr.  Perks:  Yet  you  are  in  favor  of  putting  an  employer  in  jail  if  he 
should  violate  any  law,  but  if  any  employe  violates  a  rule  you  are  not  in 
favor  of  punishing  him   at  all.     Is  that  your  opinion? 

Mr.   Ackerman  :    That   is   two   questions — 

Mr.  Perks:  You  stated  that  the  employer  should  be  put  in  jail  if  he  vio- 
lated the  law  of  the  State. 

Mr.  Ackerman  :  Your  first  question  was  whether  I  favored  the  employer 
—  what  was  your  first  question? 

Mr.  Perks:  I  asked  you  if  you  felt  that  the  employer  should  not  hold 
the  employe  responsible  for  any  contributory  negligence? 

Mr.  Ackerman  :  The  reason  I  answered  you  the  way  I  did,  was  that  I 
do  not  believe  there  is  a  workingman  living  who  is  going  to  work  to  injure  him- 
self if  he  can  possibly  keep  himself  from  doing  so. 

Mr.  Perks:  On  the  other  hand,  then,  if  an  employer  unavoidably  vio- 
lates some  rule  or  law,  you  state  he  should  go  to  jail? 

Mr.  Ackerman:  If  he  violates  a  law  he  knows  he  is  violating,  why  cer- 
tainly, he  should  go  to  jail. 

Mr.  Perks:  Here  is  an  employe  who  violates  a  rule  of  the  plant  when 
he  knows  he  is  violating  the  rule  and  he  is  injured;  how  about  putting  him  in 
jail?  Let  me  cite  you  to  an  instance  which  came  under  my  observation.  Here 
is  a  machine,  a  dangerous  machine,  on  which  there  is  a  large  sign,  a  notice 
which  states,  "All  employes  are  forbidden  from  operating  this  machine  except 
by  special  instructions  from  the  foreman."  Here  comes  along  a  man  with  a 
pair  of  wire  clippers  and  cuts  that  sign  off  the  shaft,  starts  the  machine  up 
and  is  injured  and  gets  three  fingers  cut  off.  He  knew  he  was  violating  a  rule 
of  the  plant,  because  he  admitted  he  was  doing  wrong ;  he  told  me  so.  What  shall 
we   do,  put  him  in  jail  or  pay  him  for  it?     What  is  your  opinion? 

Mr.  Ackerman  :  I  told  you  my  opinion  of  that  before.  I  do  not  think 
that    any  workman  — 

Mr.  Perks:  Are  you  convinced  that  he  did  wrong  when  he  said  he  knew 
he  was  wrong,  admitted  he  was  wrong,  but  did  not  know  why  he  did  it? 

Mr.  Ackerman  :    He  must  have  had  some  reason  or  other. 

Mr.  Perks  :  Now,  his  company,  if  they  had  been  wrong,  they  would  have 
been  locked  up  according  to  your  plan.  I  want  to  know  what  you  are  going 
to  do   with  that  man  when  he  says  he  knows  he  was  in  the  wrong? 

Mr.  Ackerman  :  If  a  man  deliberately  does  wrong,  and  knows  he  does 
wrongr,  and  admits  that  he  did  do  wrong,  then  I  do  not  see  why  he  has  any 
more    right  to  be  jailed  than  the  other  man. 

Mr.  Winans:  Mr.  Ackerman,  if  I  understood  you  correctly  when  you 
stated  that  the  employer  should  be  subject  to  a  penalty,  that  is  put  in  jail  or 
the  penitentiary,  you  mean  where  he  violates  a  law  for  the  protection  of  the 
employe,  where  some  one  is  killed. 

Mr.  Ackerman:    That  is  practically  what   I  mean. 

Mr.  Winans:  The  employes'  side  of  it  under  the  present  law  —  is  it  not 
a  fact  that  if  an  employe  is  found  guilty  of  criminal  negligence,  causing  the 
death   of  some  innocent  person,  is  he  not  subject  to  the  penalty  now? 

Mr.  Ackerman:    Yes,  sir. 

Mr.  Winans:  Now,  we  will  go  back  to  the  employe  himself.  Would  it 
be    a    policy,   or  would  any  one  suggest   after  the   man  has  received  an   injury, 
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loss  of  a  hand,  or  both  hands,  through  his  own  negligence,  do  you  believe  that 
we  would  have  a  single  legislator  who  would  put  an  additional  burden  upon 
that  man? 

Mk.   Ackerman  :    No,  sir ;   I   do  not  think  so. 

Mr.  Rohr:  Mr.  Chairman,  I  would  like  to  take  up  that  point  where  con- 
tributory negligence  comes  in  that  was  brought  out  by  Mr.  Perks,  where  he 
cited  a  case  of  a  man  who  had  deliberately  removed  a  guard  protecting  the 
workman  when  he  operated  the  machine,  and  the  workman  removed  this  guard, 
and  in  this  particular  case  he  simply  lost  three  fingers,  but  the  workman  in 
this  case  was  clearly  negligent.  He  might  have  gone  still  further  and  lost 
his  life.  The  employer  could  not  put  the  man  in  jail,  could  not  fine  him,  but 
there  is  a  certain  consideration  of  what  is  to  become  of  those  dependent  upon 
him.  Should  they  become  a  charge  on  the  State,  or  should  the  industry  under 
which  the  man  was  killed,  negligently  or  otherwise,  should  that  fact  remain 
that  the  industry  should  bear  the  burden  of  supporting  those  who  are  depending 
on  his  wages? 

Mr.  Ackerman:  In  my  judgment,  I  think,  yes;  the  industry  ought  to  be 
the  one  to  be  held  responsible  for  the  ones  that  are  left  by  the  man  who  is 
killed. 

Mr.  Rohr:  Then  it  is  your  opinion  that  there  should  be  a  charge  against 
the  industry  which  is  termed,  I  believe,  as  office  expenses,  selling  of  goods,  ctCr 
as  an  overhead  charge,  or  cost  of  production;  it  should  come  under  that  head? 

Mr,    Ackerman:    Yes,   sir. 

Mr.  Chairman  :  Have  you  thought  out  any  scheme,  Mr.  Ackerman,  for 
placing  the  cost  of  compensation   for  injuries  on  the  industry? 

Mr.  Ackerman:  No,  I  have  not  had  time,  frankly,  to  go  into  this  mat- 
ter myself,  very  deep.  I  studied  this  over  a  little  bit  and  that  is  about  all  the 
deeper  I  went  into  the  subject. 

Mr.  Chairman  :  Are  you  acquainted  with  the  German  Insurance  Law  in 
regard  to  accidents,  sickness,  etc.? 

Mr,  Ackerman:  No,  sir;  I  am  not  acquainted  with  any  of  the  German 
insurance  laws. 

Mr.  Chairman  :  Are  you  acquainted  with  any  insurance  scheme  which 
the  cigar  makers   have  in   this  respect? 

Mr.  Ackerman:  That  is  a  question  that  I  would  not  want  to  deal  with 
individually.  I  would  sooner  leave  that  to  my  union,  because  I  might  make 
some  misstatements  and  I  would  not  want  to  do  that. 

Mr.  Perks:  You  state  that  the  Norris  bill  is  satisfactory  only  it  does 
not  go  far  enough;  what  is  your  opinion  as  to  the  $12,500  which  the  Norris 
bill  provides  in  the  case  of  accidental  death;  is  that  amount  sufficient  or  is  it 
possibly  too  much? 

Mr.  Ackerman:  I  do  not  know.  Just  as  I  stated  to  the  Chairman,  1 
have   never   studied   this   matter   very    deeply. 

Mr.  Perks:  You  said  the  Norris  bill  was  satisfactory;  you  must  have 
considered   it.  # 

Mr.  Ackerman:  What  I  mean  by  that  I  do  not  want  to  go  backwards. 
If  I  go  any  way,  I  mean  to  go  forward. 

Mr.  Perks  :    You  mean  by  that,  $12,500  is  not  enough  ? 

Mr.   Ackerman:    I  will  say,  no. 

Mr.  Perks:  Do  you  know  the  per  cent  of  employers  who  employ  ten 
men   or  less? 

Mr.  Ackerman:    No,  sir. 

Mr.  Perks:  Do  you  know  the  average  capital  stock  of  the  small  em- 
ployers in  this  State? 
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Mr.  Ackkerman:    No,  I  do  not. 

Mr.  Perks  :  Then  you,  of  course,  would  not  have  any  method  of  arriv- 
ing at  whether  $12,500  is  right  or  not? 

Mr.  Ackerman:    Not  exactly,  no. 

Mr.  Chairman  :  Have  any  gentlemen  present  any  questions  to  ask  of 
Mr.  Ackerman? 

Mr.  Smith  :  I  would  like  to  ask  Mr.  Ackerman  if  he  can  cite  any  cases 
wherein  the  relief  associations  of  employes  in  industrial  plants  ever  schemed 
or  connived  to  deprive  any  of  the  men  of  their  benefits? 

Mr.   Ackerman:    Why,   I   cannot  state  any. 

Mr.  Winans:  On  that  point  I  desire  to  ask  you  in  regard  to  these  relief 
asociations,  what  information  have  you  in  regard  to  the  manner  of  maintaining 
a  fund;  do  you  know  how  the  fund  is  created,  what  per  cent  the  employes 
pay  and  what  per  cent  the  employers  pay? 

Mr.  Ackerman  :  No,  I  could  not  relate  any  of  those  facts  to  you,  because 
I   do  not  know  whether  I  would  be  relating  them  as   facts  or  not. 

Mr.  Winans:  But  do  you  know  they  are  very  bad  for  tlie  employe 
and  very  good  for  the  employer? 

Mr.  Ackerman:    Yes,  sir;  but  how  created,   I  do  not  know. 

Mr.  Winans  :  From  the  fact  that  the  largest  expense  is  paid  by  the  em- 
ployes— take  for  instance,  the  Lorain  Coal  &  Dock  Co.,  which  tax  their  men 
$1  per  month,  or  $12  per  year  each,  and  the  employer  pays  $1  per  year,  out 
of  which  fund  they  compensate  the  employes  for  all  accidents;  or  in  other 
words,  Mr.  Ackerman,  as  we  understand,  it  is  a  question  of  employment  as 
to  whether  he  goes  into  the  relief  asociation  or  not.  I  mean  he  must  go  into 
that  insurance  if  he  wants  the  work? 

Mr.   Ackerman  :    Yes,   sir. 

Mr  Winans:  In  working  for  these  companies  where  these  relief  asso- 
ciations are  maintained,  you  must  contribute  and  help  pay  for  the  injured  em- 
ployes, and  it  makes  no  difference  how  much  the  employer  is  negligent  or 
responsible  for  the  accidents.  Is  it  not  a  fact  that  some  of  the  relief  associa- 
tions charge  more  than  the  employes  receive  in  compensation  and  the  com- 
pany takes  care  of  the  surplus  and  the  members  do  not  know  where  it  goes  to? 

Mr.   Ackerman:    Yes,   sir. 

Mr.   Perks:    Can  you  prove  that? 

Mr.  Winans:    Yes,  sir. 

Mr.  Rohr:  Might  I  ask,  do  you  know  of  your  own  knowledge  or  by  com- 
mon report  that,  for  instance,  to  illustrate,  the  Cincinnati  Traction  makes  it  a 
condition  of  employment  that  men  to  whom  they  give  positions,  must  become 
members  of  a  voluntary  relief  association? 

Mr.  Ackerman:    I  have  been  so  informed,  more  than  once. 

Mr.  Rohr:  After  becoming  an  employe  he  contributes  to  this  fund  and 
is   discharged  at»a  moment's  notice? 

Mr.   Ackerman  :    I  have  also  been  so  informed. 

Mr.  Rohr:    And  his  interest  in  this  relief  fund  ceases? 

Mr.   Ackerman:    Yes,   sir. 

Mr.  Chairman:    You  mean  there  is  no  refund  in  case  of  discharge? 

Mr.  Ackerman  :    I   have  been  so   informed. 

Mr,  Winans;  You  say  it  is  involuntary,  practically,  but  in  order  to  evade 
the  law,  they  say  it  is  voluntary;  that  is,  voluntary  if  you  want  to  work.  If 
you  don't  want  to  work,  you  can  take  your  baggage  and  go,  of  course. 

Mr.   Ackerman:    Yes,   sir. 

Mr.  Winans:     How  many  men  do  you  represent? 

Mr.  Ackerman  :    I  believe,  all  told,  about  25,000  men. 
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Mr.    Winans:     Of    Cincinnati? 

Mr.    Ackerman:     Of    Cincinnati. 

Mr.   Winans:     You   represent  the   union? 

Mr.    Ackerman  :     The   Central    Labor   Council   of    Cincinnati. 

Mr.  Manley:     I   would  like  to  ask  Mr.  Ackerman  one  question;  you  have 
referred  to  the  Cincinnati  Traction  Co.'s  relief  association ;  have  you  ever  read . 
the  constitution   and   regulations   of   that   association? 

Mr.  Ackerman  :     Not  to  my  knowledge. 

Mr.   Winans:     You   didn't   make   any   reference   to   the   Traction  line? 

Mr.  Ackerman  :    No,  sir. 

Mr.   Rohr:    The  reason   I  made  it,  I   have  read  it. 

Mr.  Ackerman:  I  answered  Mr.  Rohr,  I  have  been  so  informed  of  such 
a  fact. 

Mr.  Burtnkk,  Jr.  :  Those  answers  to  the  various  questions  by  Mr.  Winans 
and  Mr.  Rohr,  are  on  your  best  belief  and  not  your  knowledge;  your  best  opinion 
but  no  particular  information? 

Mr.  Ackerman  :     It  is  on  information  which  I  have  received. 

Mr.  Burtner:     You  have  no  personal  knowledge? 

Mr.  Ackerman  :     No  personal  knowledge. 

Mr.  Chairman  :  The  Chairman  might  state  that  some  questions  were  put 
and  answered  in  respect  to  a  contract  of  employment. 

Mr.  Fitzgerald  :     That  information  is  wrong. 

Mr.  Chairman:     Have  you  a  copy  of  this  agreement  of  employment? 

Mr.   Fitzgerald:     No,   sir;   I   have  not. 

Mr.  Chairman:     Do  you  know  what  it  is? 

Mr.  Fitzgerald:  For  diflferent  classes  of  employment,  I  believe  it  is  dincr- 
cnt,  but  all  of  our  employes  are  not  required  to  join  this  association  as  a  condi- 
tion of  their  employment. 

Mr.  Perks  :  Another  statement  that  was  made  here  was  to  the  effect  that 
you  compelled  your  men  to  belong  to  this  relief  association,  they  were  compiled 
to  pay  a  certain  sum  of  money  and  in  five  minutes  they  might  be  discharged 
and  there  would  be  no  refund. 

Mr.  Fitzgerald:  That  is  not  true,  sir.  I  do  not  know  the  exact  terms  oi 
the  refund,  but  a  refund  is  provided  for  the  same  as  you  insure  your  house,  and 
you  might  want  to  cancel  the  insurance  on  your  house,  you  would  be  refunded  a 
certain  amount.  You  insure  your  house  for  five  years  and  you  want  to  cancc 
it  at  the  end  of  one  year,  you  would  be  refunded  a  certain  amount  and  I  kno 
the  payments  of  the  men  are  handled  in  that  way. 

Mr.  Smith  :  It  is  on  the  same  basis  that  the  insurance  companies  insure 
homes? 

Mr.  Fitzgerald  :     Practically :     The  terms  in  this  insurance  is  so  ridiculous . 
small  that  the  company  has  to  furnish  a  large  part  of  the  funds. 
Mr.  Chairman:     Could  you  give  a  brief  outline  of  it? 

Mr.  Fitzgerald:     I  could  not  give  you  any  of  the  details  without  going  ^" 
the  books. 

Mr.   Perks  :     Mr.  Rohr  has   read  that  contract,  possibly   he  can  state  ^ 
It  is. 

Mr.  Rohr  :     I  believe  that  Mr.  Fitzgerald  is  better  qualified  to  give  the  » 
formation  than  I  am,  because  I  believe  he  is  an  employe  of  the  Traction  Comp*  '' 
while  I  am  not,  thongli  I  have  had  association  with  its  employes  for  quite  a  num 
of  years. 

Mr.  Fitzger.m.I)  :    We  have  motormen,  we  have  conductors,  we  have  eng*" 
of  the  power  house,  we  have  truckmen,  who  are  not  members  of  this  assoctat> 
Mr.  Chairman:     Wliat  class  of  employes  are  members? 
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Mr.  Fitzgerald:     All  classes  are  members,  but  some  of  each  class  are  not. 

Mr.  Chairman  :    What  is  the  line  of  distinction  ? 

Mr.  Fitzgerald:  Men  as  a  general  proposition  want  to  belong  to  it  on 
account  of  the  cheapness  of  the  insurance  it  carries,  and  sick  benefits  and  death 
benefits  at  a  very  small  charge. 


Mr.  Chairman 
Mr.  Fitzgerald 
Mr.  Chairman 
Mr.  Fitzgerald 
Mr.  Chairman 
Mr,  Fitzgerald 
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Are  they  compelled  to  join? 
No,  sir. 

Is  it  made  a  condition  of  employment? 
Not  in  all  classes. 
In  any  class? 

I  cannot  state  positively  on  that  point. 
Can  you  state  roughly,  take  a  motorman  that  is  a  member 
of  that  relief  association,  can  you  state  roughly  what  portion  the  Traction  Com- 
pany contributes  to  that  insurance  fund?     Is  it  based  on  his  wages? 

Mr.  Fitzgerald:  There  are  two  funds;  the  sick  benefit  fund  is  paid  by 
assessment,  I  think  that  is  25  cents  each  month  by  each  member,  regardless  of 
his  rate  of  pay.  There  is  a  death  benefit  fund  into  which  each  member  pays 
$1.00  every  second  or  third  death.  The  reason  for  the  variation  in  the  payment 
of  these  death  benefits  is  from  the  fact  that  we  have  1,800  members,  and  the 
death  benefit  is  about  $800,  and  the  death  benefit  fund  is  never  allowed  to  run 
below  $800. 

Mr.  Fitzgerald:  That  varies.  I  think  the  cost  to  our  members  for  the 
past  seven  or  eight  years  has  been  something  like  eleven  or  twelve  cents  a  week. 
I  cannot  give  this  information  exactly.  T  would  have  to  go  to  the  bookkeeper 
for  that. 

Mr.  Chairman:     What  does  the  Traction   Company  contribute? 

Mr.  Fitzgerald:  I  cannot  tell  you  what  the  percentage  would  he.  1  have 
been  trying  to  think  of  that  but  cannot. 

Mr.  Rohr:  Do  you  know  of  your  own  knowledge  that  the  Mutual  Benefit 
Society  contains  a  surplus  of  $30,000  today? 

Mr.  Fitzgerald:     It  has  a  comfortable  surplus. 

Mr.  Rohr:     And  the  company  contributes  to  that  surplus? 

Mr.  Fitzgerald:    Yes,  sir. 

Mr.  Winans:     What  position  do  you  hold  with  this  Traction  Company? 

Mr.  Fitzgerald:     Assistant  General  Manager. 

Mr.  Winans:  You  can't  state  just  what  assessments  you  make  on  your 
employes  ? 

Mr.  Fitzgerald:  We  do  not  make  any  assessments.  This  is  an  association 
of   employes. 

Mr.  W^inans:     The  company  has  nothing  to  do  with  it? 

Mr.  Fitzgerald:  The  association  is  controlled  by  the  members.  There  is 
no   affiliation  between  the  company  and  the  association. 

Mr.  Winans:     The  company  has  nothing  to  do  with  it  whatever? 

Mk.  Fitzgerald:    The  constituent  parts  of  the  association? 

Mr.  Winans:     It   is   an   incorporated   aflfair  between   the  two? 

Mr.  Fitzgerald:     What  do  you  mean  by  that? 

Mr.  Winans:     I  only  want  the  facts  in  the  matter. 

Mr.  Fitzgerald:  We  co-operate  with  our  employes  in  handling  our  busi- 
ness of  course. 

Mr.  Winans:  That  is  in  regard  to  this  relief  —  understand  me  —  you  have 
a  board  which  handles  this  fund,  or  does  the  company  handle  the  fund? 

Mr.  Fitzgerald:    The  board  of  the  relief  association  handles  this  fund. 

Mr.  Winans:    Who  are  the  members  of  this  board? 

Mr.  Fitzgerald:    Tom  Sullivan,  a  conductor,  is  the  president  of  the  associa- 
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tion,  and  Lou  Hess,  who  was  formerly  inspector,  is  secretary  of  the  association. 
They  have  a  board  of  trustees  which  controls  the  association,  two  members  from 
each  division,  motorman,  conductor,  a  lineman,  and  men  from  the  ranks.  They 
have  absolute  control  over  the  association. 

Mr.  Winans  :  There  is  no  member  of  this  board  who  is  an  official  of  the 
Traction  Company? 

Mr.  Fitzgerald:  An  officer  of  the  company  cannot  hold  a  position  on  the 
board  of  the  association. 

Mr.  Winans:    What  amount  do  you  pay  in  case  of  death? 

Mr.  Fitzgerald:    I  think  it  is  $800  death  benefit. 

Mr.  Winans:  This  is  a  direct  question,  and  you  need  not  answer  it  if 
you  do  not  want.  Is  it  not  a  fact  that  in  case  the  employe  accepts  that  $800  he 
must  release  the  company  from  damages?  ' 

Mr.  Fitzgerald:     No,  sir. 

Mr.  Winans:     Can  he  accept  that  and  go  into  court  and  sue  to  recover? 

Mr.  Fitzgerald:    Yes,  sir. 

Mr.  Winans:    No  release  in  connection  with  it? 

Mr.  Fitzgerald:     No,  sir. 

Mr.  Winans:     He  can  take  his  $800,  and  then  go  into  court  and  recover? 

Mr.  Fitzgerald:    Yes,  sir.  ^ 

Mr.  Chairman:  The  Secretary  of  the  Traction  Company  says  that  he  will 
furnish  the  Commission  with  a  copy  of  the  rules  and  regulations  of  the  association. 


YOUNQSTOWN,  OHIO. 

October  21,  1910. 

The  meeting  was  called  to  order  by  the  Chairman  at  Youngstown,  Ohio,  iir 
the  Y.  M.  C  A.  Building  at  1 :30  P.  M. 

Mr.  J.  P.  Wilson,  of  Youngstown,  Ohio,  addressed  the  Commission  as  follows : 

Gentlemen  of  the  Commission :  I  can  very  briefly  tell  you  my  views  upon 
a  few  of  the  salient  points  that  will  possibly  be  considered  by  you  in  determining 
what  kind  of  a  report  to  make  to  the  Legislature  by  way  of  a  compensation  act. 

I  do  not  know  that  we  are  interested  or  whether  the  people  want  such  a 
thing  or  not,  I  think  they  do.  I  was  talking  to  Mr.  Lee,  last  night,  the  President 
of  the  National  Association  of  Trainmen,  and  he  tells  me  that  in  two  of  their 
conventions  they  have  unequivocally  expressed  a  desire  for  a  workman's  compensa- 
tion act,  and  I  think  it  is  the  concensus  of  opinion  among  the  employers  so  far  as 
I  have  been  able  to  determine,  that  some  such  an  act  would  be  desirable. 

Now,  in  the  first  place,  we  are  confronted  with  some  legal  questions  in  this^ 
country  as  to  the  power  of  the  Legislature  to  enact  laws  of  this  character,  and  I 
think  it  must  be  conceded  both  by  employer  and  employe,  although  I  only  advance 
the  opinion  tentatively,  and  only  express  my  own  views  on  the  subject,  in  saying 
that  no  State,  nor  can  the  United  States  through  Congress,  enact  a  compensation 
law,  which  will  deprive  an  injured  person  of  his  common  law  right  to  proceed 
against  the  employer  if  he  so  elects;  to  recover  full  compensation  for  his  injuries. 
I  think  that  a  compensation  law  which  attempted  to  cut  off  the  injured  man's 
right  of  election  after  injury  to  proceed  at  common  law,  if  he  so  desires,  to  recover, 
what  is  known  as  full  compensation,  would  be  contrary  to  the  Fifth  amendment 
to  the  Constitution  of  the  United  States.  That  is,  I  thmk  it  would  be  a  law  de- 
priving a  man  of  his  property  without  due  process  of  law. 

Other  eminent  counsel  have  not  agreed  with  me  on  this,  and  it  appears  that 
the  Legislature  of  New  York  has  proceeded  upon  a  different  assumption,  but  that 
is  my  opinion,  that  the  right  to  recover  full  compensation  for  injuries  is  a  prop- 
erty right  and  that  it  cannot  be  cut  off  by  any  legislation.  That,  however,  does 
not  apply  to  cases  resulting  fatally  —  resulting  in  death.  There  is  common  law 
right  to  recover  on  behalf  of  the  beneficiaries  in  case  of  death.  There  is  na 
remedy  at  common  law.  The  only  right  which  we  know  which  any  beneficiary 
has  to  recover  from  death  depends  entirely  upon  the  statutes  of  the  State  in  which 
the  death  occurs,  or  if  a  death  occurs  in  interstate  commerce  it  depends  on  the 
federal  statutes.  Therefore,  a  compensation  law  which  provided  that  it  should  be 
exclusive,  and  that  in  case  of  death,  there  should  be  no  remedy  whatever  save  and 
except  under  the  compensation  act,  would  be  in  my  opinion  entirely  legal.  But 
in  case  of  personal  injury  you  must  leave  it  with  the  injured  man  because  it  rests 
with  him  under  the  common  law,  and  it  is  a  property  right. 

Now,  I  assume  it  to  be  true  that  if  this  compensation  act  which  you  are  seek- 
ing to  enact,  is  to  serve  any  good  purpose  whatever,  it  must  be  generally  acted 
upon,  and  the  more  generally  an  injured  man  accepts  the  compeiisation  awarded 
by  this  act,  the  more  useful  the  act  will  be,  because  if  a  portion  of  the  men  who 
are  injured  elect  to  take  the  compensation  under  the  compensation  act,  and  a  large 
number  of  them  elect  to  pursue  their  common  law  remedy,  then  the  result  will 
be  this:  That  instead  of  decreasing  the  litigation,  the  litigation  will  be  doubled 
and  your  efforts  to  accomplish  something  will  result  in  disaster.  That  is,  you  will 
increase  the  litigation  in  the  courts.     Therefore,  a  compensation  act,  in  order  to 
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be  useful  to  anybody;  useful  to  the  injured  man,  must  be  so  framed  as  to  induce 
the  largest  number  possible  to  avail  themselves  of  that  compensation  afforded  by 
the  act  and  not  to  resort  to  the  common  law  redemy  which,  as  I  say,  will  increase 
the  burden  of  litigation  of  damage  cases  in  our  State. 

How  are  you  going  to  accomplish  it? 

You  cannot  accomplish  it  by  forbidding  that  remedy,  but  it  can  be  done  iu 
this  way,  in  my  opinion,  it  can  be  done  in  this  way;  that  in  order  to  induce  men 
to  accept  this  compensation,  the  Legislature  of  Ohio,  should  wipe  out  every  auxil- 
iary aid  that  is  now  granted  to  an  injured  employe  by  statute.     In  other  words, 
you  should  leave  the  injured  employe  as  the  common  law  leaves  him  and  leave  to 
the  employer  all  the  defenses  that  were  left  by  the  common  law;  the  defenses  of 
fellow  servants,  assumption  of  risk  and  contributory  negligence.    If  you  are  going 
to  aid  the  injured  employe  by  legislation ;  if  you  are  going  to  grant  to  him  an  as- 
sured indemnity  upon  a  fixed  and  definite  amount,  which  will  be  reasonable,  a^ 
•things  considered,  then  you  ought  to  make  it  an  object  to  that  man  to  accept  it 
Therefore  if  you  leave  him  to  his  remedies  at  common  law  and  leave  to  the  mas- 
ter the  defenses  of  co-servant,  assumption  of  risk  and  contributory  negligence,  yo" 
thereby  add  an  increased  incentive  to  the  injured  employe  to  accept  the  benefit 
under  the  compensation  act,  and  make  the  number  of  those  who  will'  resort  to  the 
common  law  remedy  less  and  less,  and,  as  I  say,  if  the  law  is  of  any  effect  at  aU- 
it  is  only  effectual  and  useful  because  it  is  generally  accepted  by  the  men-     " 
you  leave  to  a  man  two  chances,  one  a  gambling  chance  and  the  other- a  certaiiity- 
and  he  may  only  have  one  compensation,  he  will  of  course,  in  the  first  instance, 
pursue  his  gambling  chance,  his  uncertain  remedy  at  the  common  law,  and   i*    ^ 
is  unable  to  collect  at  common  law,  he  will  then  of  course  take  the  certainty- 
seems  to  me  that  we  must  make  this  compensation  law  of  practical  operation,  ^J^. 
that  is  this:  it  should  be  provided  in  that  law  that  if  a  man  elect  to  pursti^ 
common  law  remedy  he  thereby  forfeits  all  compensation  under  the  workmen's  co 

pensation  act  allowed  to  him  by  law ;  otherwise,  of  course,  you  are  going  to  do** 
your  litigation  instead  of  decreasing  it.     A  man  having  the  election  to  proceed* 
common  law,  should  be  allowed  to  do  so,  and  I  do  not  think  you  can  prevent  *^ 
doing  so,  but  if  he  elects  to  do  it,  I  think  he  should   forfeit  all  compensate 
under  this  act,  and  of  course,  as  I  have  said,  it  matters  not  in  case  of  deatht 
Legislature  has  the  power  to  provide  that  under  this  act  the  compensation  can 
a  fixed  indemnity. 

Now  again,  there  is  no  justice  in  such  an  act  as  this,  there  is  no  reason  V\f}}Y 
a  man  who  brings  disaster  upon  himself  solely  and  purely  by  thrusting  his  u     ' 
into  the  lion's  month  should  receive  from  his  employer  a  reward  of  merit  * 
his  recklessness  and  negligence.     It  strikes  the  average  lawyer  of  training,  as     '^ 
absurdity,  to  compensate  a  man  under  such  circumstances.     It  is  not  just,  but  > 
is  necessary.    We  come  to  that  higher  law  of  necessity  which  knows  no  law.     l^y^ 
necessity  of  making  compensation  to  the  injured  man  not  because  he  is  entitled  to 
it,  but  because  he  is  here  and  to  prevent  the  charge  on  the  State.     Throw  the 
burden  on  the  industry,  and  increase  the  cost  of  goods,  if  necessary. 

Now,  it  seems  to  me  the  sacrih^e  in  this  case  is  not  being  made  by  the  em- 
ployers of  labor.    It  seems  to  me  that  the  sacrifice  is  being  made  by  the  employe. 
who  is  hurt,  through  no  fault  of  his  own,  but  through  the  fault  of  some  fellow 
servant  or  his  master.     He  is  the  man  who  is  making  the  sacrifice  on  beha/f  of 
his  erring  brother,  who  is  hurt  through  no  fault  of  his  own,  for  you  cannot  enact 
any  compensation  law  which  will  discriminate  between  the  two  men.     The  only 
basis  of  award  in  any  civilized  country  whose  statutes  I  have  read,  is  upotv  ^ 
schedule  of  injuries  graduated  by  the  extent  of  the  injury,  the  duration  oi  ^y^ 
injury,  and  the   duration  of  the  temporary  or  permanent   disability  withovW  ^t\> 
regard  to  the  manner  in  which  it  was  inflicted. 
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The  engineer,  driving  his  engine  along  in  the  night,  suddenly  runs  into  an 
open  switch  negligently  left  open  by  some  brakeman,  in  disregard  of  his  duty,  and 
in  violation  of  his  master's  rules ;  the  engine  is  ditched  and  the  engineer  is  hope- 
lessly crippled.  The  man  who  inflicted  the  injury,  the  brakeman,  is  also  injured- 
by  the  overturning  of  the  engine.  Under  this  compensation  act  you  cannot  con- 
sider that  the  man,  whose  negligence  brought  the  evil  to  both  of  these  should 
receive  less  compensation  than  the  man  whom  his  recklessness  injured.  They  must 
both  be  compensated,  and  therein  lies  the  abstract  injustice  of  such  a  law  as  this, 
and  therein  lies  my  argument  that  the  worthy  man,  who  at  common  law,  would 
have  been  entitled  to  recover,  or  under  statutes  would  have  been  able  to  recover, 
he  must  suffer  and  be  crippled  and  receive  only  the  same  pro  rata  compensation 
as  a  man  whose  negligence  caused  the  injury.  That  is,  you  must  compensate  him, 
as  I  take  it,  in  accordance  to  the  extent  of  his  injury.  So  much  for  an  arm,  so- 
much  for  a  leg,  so  much  for  an  eye,  depending  upon  the  extent  of  his  injury. 
You  cannot  take  into  consideration  any  other  element.  You  cannot  take  into  con- 
sideration in  case  of  death  the  necessities  of  his  family.  A  man  may  have  a  com- 
petency and  one  wife  and  no  family,  and  a  man  may  have  nothing,  and  a  wife  and 
a  half  dozen  children  dependent  upon  him,  but  you  cannot  take  that  into  consider- 
ation because  there  are  no  scales  fine  enough  to  weigh  and  measure  the  relative 
amount  of  compensation  by  such  considerations  as  that.  I  think  that  will  have 
to  be  left  entirely  out  of  consideration.  You  have  to  measure  it  solely  by  the 
extent  of  the  disability.  Neither  can  you  take  into  consideration  the  age  of  the 
man. 

A  man  is  killed,  you  say ;  when  he  has  reached  the  verge  of  his  wage  earning 
capacity.  One  would  think  that  his  beneficiaries  had  not  been  damaged  as  though 
you  had  taken  away  his  life  at  the  prime  of  life  —  twenty-five  years.  I  do  not 
think  that  you  can  go  into  that  either.  I  do  not  know  of  any  State  on  the  Conti- 
nent or  Great  Britain,  where  they  consider  those  things  at  all.  I  think  the  only 
question  considered  in  th6se  countries  is  the  question  of  the  extent  of  the  injuries, 
regrardless  how  it  happened,  the  sole  question  being,  was  he  injured  while  in  the 
scope  of  his  employment? 

I  had  the  pleasure  of  listening  to  one  or  two  of  those  cases,  tried  in  Liver- 
pool, and  the  compensation  act  works  like  a  charm,  efficient,  speedy  and  satis- 
factory,  and  while  in  England,  the   right  to  sue  at  common  law,   is  not  taken 
away,  the  number  of  men  who  resort  to  it  is  insignificant.    They  nearly  all  take 
their  compensation.    They  go  into  court.     The  court  physician,  appointed  by  the 
court,  examines  them  and  makes  an  official  report  upon  the  extent  of  the  injury. 
accurately  and  in  detail.    The  court  consults  his  schedule  and  from  that  and  the 
report  of  the  court  physician,  determines  the  amount  to  be  awarded,  and  that  ends 
it.     Now,  I  saw  one  case  tried  there  which  went  against  the  plaintiff.     It  was  a 
case  of  a  sailor  brought  against  one  of  the  Atlantic  steamship  companies,  coming 
in  there  from  a  foreign  port,  and  tied  up  along  side  of  the  dock,  and  this  fellow^ 
had  gone  ashore  on  leave ;  not  on  his  employer's  time,  and  he  went  into  the  city 
and   proceeded  to  get  as  drunk  as  a  drunken  sailor,  spending  money  with  both 
hands,   and  at  night  he  came  back,  and  walked  over  the  gang-plank.     Before  he 
got  into  the  vessel  he  fell  off  of  the  gang-plank  and  was  drowned.    The  case  came 
up  in  court  and  the  only  question  —  it  was  not  whether  he  was  careless  or  whether 
his   employer  was  careless.     Those  were  negligible  factors  in  the  case,  and  dirf 
not  enter  into  the  case  at  all.    The  only  question  was  —  was  he  working  for  the 
employer  at  the  time  he  was  hurt.     The  court  held  he  was  not ;  he  was  on  his 
own  time,  taking  a  holiday  and  not  serving  his  employer  and  did  not  come  under 
the  compcnsatiQn  act.     Of  course,  that  is  the  only  case  which  we  could  imagine 
in   which  a  man  would  not  be  entitled  to  compensation.     That  is,   he  must  be 
injured  in  the  course  of  his  employment. 
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Now,  I  do  not  think  that  I  have  any  more  to  offer.  Some  questions  have 
been  propounded  here  which  I  do  not  know  whether  I  can  answer  or  not. 

Mr.  Chairman:  Now,  directing  your  attention,  first,  Mr.  Wilson,  to  acci- 
dents which  did  not  result  fatally,  what  per  cent,  in  your  judgment,  or  in  your 
Jcnowledge  of  accidents,  are  the  injuries  due  solely  to  the  negligence  of  the 
employer  ? 

Mr.  Wilson  :  Well,  now,  that  is  a  question  which  goes  into  statistics,  and 
.the  experience  of  no  one  man  is  of  any  value  at  all.  I  do  not  think  it  is  of 
any  value  whatever,  and  not  only  that,  we  could  not  agree  with  the  other  side 
as  to  whose   fault  it  was. 

Mr.  Chairman  :  Assuming  that  the  German  experience  from  many  mil- 
Jions  of  accidents,  is  correct,  and  that  it  does  not  exceed  20  per  cent,  then  what 
remedy  would  you  have  for  the  other  80  per  cent  who  are  injured  and  for 
which  the  common  law  does  not  offer  a  remedy? 

Mr.  Wilson:  It  would  seem  to  me  that,  as  I  have  said,  the  idea  of  pay- 
ing them  at  all,  has  no  abstract  justice  in  it,  and  we  must  go  back  of  all  that 
question,  and  compensate  these  men  from  motives  of  public  policy.  We  ignore 
the  abstract   injustice   of   rewarding   a   man   for  his  own   negligence. 

Mr.  Chairman:  Speaking  of  the  unconstitutionality,  you  say  it  would 
be  a  violation  of  the  Fifth  Amendment,  except  in  cases  of  death,  would  that 
be  true  of  this  80  per  cent,  that  is,  the  number  where  the  master's  negligence 
is  not  a  factor? 

Mr.  Wilson  :  I  say,  a  law  which  contemplates  depriving  a  man  of  his 
j-ight  to  contest  the  question — 

Mr.  Chairman:  He  would  not  have  the  right  to  contest  at  law  the  ques- 
tion of  the  master's  negligence? 

Mr.  Wilson  :  Yes,  he  would  have  a  right  to  contest  the  question  as  to 
.the  master's  negligence. 

Mr.  Chairman:    He  would  not  have  the  right  to  recover? 

Mr.  Wilson  :  No,  I  think  the  point  is  this :  That  you  might  cut  off  the 
.property  right  which  a  man  has  of  having  the  question  tested  in  the  courts  as 
to  whether  the  master  is  liable  or  not,  and  that  right  of  resorting  to  the  law 
to  redress  an  injury,  real  or  fancied,  to  my  mind  is  a  property  right  which 
this  law  could  not  deprive  the  injured  man  of,  in  the  first  instance.  It  might 
transpire,  if  he  litigated,  that  he  would  be  defeated  or  non-suited,  but  he  has 
had  a  chance.  Now,  in  that  80  per  cent  of  cases,  that  80  per  cent  would  some- 
how or  other  find  out  before  they  actually  litigated  or  elected  that  they  had  no 
case,  unless  they  could  make  a  case  in  some  way,  and  would  probably  be  con- 
strained in  such  case  to  accept  their  compensation.  i 

Mr.  Chairman:  In  order  to  sharpen  the  discussion  in  that  matter,  we 
have  two  sets  of  investigations  in  this  country,  the  one  connected  with  the  New  j 

York  Commission  report,  and  two  other  reports,  one  of  the  Wisconsin  Bureau 
of  Labor,  and  the  other  of  Minnesota;  they  conceded  that  the  per  cent  of  ac- 
cidents which  are  due  to  the  inherent  darters  of  the  industry;  in  other  words, 
those  cases  in  whfch  the  employers'  negligence  would  not  be  a  factor  at  all  is 
at  least  40  to  50  per  cent.  Now,  let  us  add  to  that  another  factor,  the  efficiency 
of  the  operation  of  the  common  law  remedy  in  the  20  per  cent  of  cases  in 
which  the  employers'  negligence  is  a  factor,  that  the  efficiency  of  that  is,  that 
the  workman  gets  perhaps  more  than  20  per  cent  and  less  than  25  per  cent 
of  what  the  employer  has  paid  out  on  account  of  the  injury.  In  other  words, 
it  is  one-fifth;  it  is  not  a  remedy  at  all  after  you  do  try  it.  Now  add  that  factor 
to  the  fact  that  we  have  just  been  discussing,  then  it  is  fair  to  say  that  an  act 
which  would  provide  a  compensation  for  injuries  of  workingmen,  you  might 
say   equitable  compensation,  that  any  court   in  the   face  of   that   situation  would 
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say  that  the  act  was  unconstitutional  on  the  grounds  of  depriving  them  of  the 
right  to  test  the  question  of  the  negligence  of  the  employer? 

Mr.  Wilson  :  Suppose  a  man  comes  in,  in  the  night,  and  bums  down 
your*house.  Suppose  the  State  of  Ohio  enacts  a  law  providing  that  in  such  a 
case  as  that  you  have  no  remedy  against  the  man  who  burns  down  your  house 
unless  you  were  willing  to  accept  a  certain  sum  fixed  by  the  statute  which 
might  be  perhaps  one- fourth  of  the  value  of  the  house. 

Now,  I  would  say  that  would  deprive  the  man  of  his  property  rights.  He 
might  not  know  the  man  that  did  it;  his  remedy  might  be  valueless;  he  might 
have  difficulty  in  finding  the  miscreant,  but  he  has  his  right  at  law  to  recover 
compensation  for  it.  I  want  to  say,  Mr.  Chairman,  that  the  lawyers  who  drew 
this  New  York  statute,  drew  it  unfortunately  upon  that  theory;  they  seemed 
to  think  you  may  deprive  a  man  of  his  rights,  but  I  would  be  afraid  of  it. 

Mr.  Chairman:  Now,  fake  the  German  act;  I  do  not  know  whether  you 
have  read  it  or  not? 

Mr.  Wilson:    I  think  I  know  what  its  general  features  are. 

Mr.  Chairman:  It  provides  within  itself  for  certain  insurance,  but  it  lim- 
its the  application  of  it  to  a  certain  class.  There  are  21,172,000  persons,  men 
and  women,  insured  against  injuries  and  accidents.  It  provides  within  the  act 
itself  the  right  of  appeal  by  the  injured  party  from  the  award  which  goes  to 
the  board  of  arbitration  and  there  the  employer  may  appeal  and  the  employe 
may  appeal  to  the  Insurance  Commission,  which  you  might  say,  is  the  Supreme 
Court  on  that  class  of  actions.  Now,  there  he  has  substantially  every  right  which 
he  had  under  the  common  law. 

Mr.   Wilson:    Is  there  a   fixed  compensation? 

Mr.  Chairman:  It  is  fixed  within  certain  limits;  there  is  a  maximum 
limit,  just  as  there  is  in  the  English  act;  four  years  average  wage.  One  other 
question  in  regard  to  raising  this  fund  for  compensation,  such  as  you  refer  to 
in  your  remarks,  would  you  do  that  by  a  plan  of  insurance  or  by  the  English 
plan  ? 

Mr.  Wilson  :  I  would  recommend  that  an  employer  be  left  at  liberty  to 
insure  against  the  risk  or  against  the  liability  imposed  upon  him  by  the  com- 
pensation  act. 

Mr.  Chairman:    That  would  be  left  voluntary  on  his  part? 

Mr.  Wilson:    Yes,  it  would  be  voluntary  on  the  part  of  the  employer. 

Mr.  Chairman:  Now,  it  is  stated  that  in  the  State  of  Ohio,  25  per  cent 
of  all  the  employers  employ  less  than  ten  men;  would  he  be  able  to  stand  an 
individual  damage  say  of  $1,560  under  the  English  act,  if  he  must  pay  it 
personally  ? 

Mr.  Wilson:    Well,  he  can   insure  against  it. 

Mr.  Chairman:    But  it  is  voluntary  on  his  part. 

Mr.  Wilson:    What  do  you   mean  by   that? 

Mr.  Chairman  :  It  is  voluntary  under  the  English  Act.  But  suppose  he 
does  not  insure,  and  he  only  owns  three  or  four  hundred  dollars  worth  of 
machinery,  and  a  workman  is  injured  and  secures  a  judgment  of  $1,560;  how 
is  the   injured  workman  going  to  collect  it? 

Mr.  Wn.soN:  I  do  not  think  that  any  State  should  undertake  to  guarantee 
to  an    injured   employe  the  payment  of  the  award. 

Mr.  Chairman:    The  German  act  does. 

Mr.  Wilson:  They  have  a  system  of  paternal  government.  You  cannot 
reason   by  analogy  from  the  German  system  to  ours. 

Mr.   Chairman:    Have  you  read  the  Montana  Act? 

Mr.  Wilson:  No,  I  have  not  —  only  the  Oklahoma.  I  do  not  think  that 
any    State   should   guarantee  to   any   employe   that   he   can   collect.     He   has   the 
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same  remedy  as  he  formerly  had.  The  only  object  is  to  make  it  certain  and 
definite  in  amount  and  not  deprive  him  in  the  collection  of  that  amount  by  any 
remedy  which  he  has  had  under  the  statutes  or  at  common  law.  The  ybject 
being  to  minimize  litigation  and  insure  to  the  injured  man  his  full  judgment 
Mr.  Chairman:  Suppose  the  representations  are  correct  —  that  there  are 
500,000  people  wounded  every  year  in  the  industrial  activity  in  this  country,  and 
that  only  20  per  cent  of  them  have  a  remedy  at  common  law. 

Mr.  Wilson  :  Of  course,  under  the  common  law,  they  would  get  no 
money  whatever,  but  under  the  new  proposed  law,  the  80  per  cent  would  re- 
ceive a  fixed  judgment  against  the  employer  for  a  certain  amount  of  money; 
where,  under  the  common  law,  they  would  go  penniless,  they  would  receive 
that  amount  of  money  without  any  attorneys'  fees  or  any  incidental  expenses. 
If  you  will  permit  me  in  that  connection  to  say,  that  I  imderstand  that  statis- 
tics are  no  wanting  to  .show  that  in  England  the  aggregate  amount  of  compen- 
sation, paid  by  the  employers  under  the  Employers'  Liability  Act,  which  com- 
pensates everybody,  worthy  or  unworthy,  is  not  so  large  as  the  aggregate  amount 
formerly  paid  per  thousand  of  casualties  in  England,  although  only  the  worthy 
were  paid. 

Mr.  Chairman  :    Of  course,  there  is  less  waste. 

Mr.   Wilson:    Yes,   sir. 

Mr.  Chairman  :  Now,  then,  speaking  of  this  paternalistic  feature  which 
you  refer  to,  do  you  believe  that  the  method  adopted  in  different  States  of  tax- 
ing to  support  the  paupers,  isn't  that  paternalistic? 

Mr.  Wilson  :  We  have  to  maintain  hospitals,  alms-houses,  and  asylums^ 
which  comes  out  of  the  public  treasury. 

Mr.  Chairman:  Have  you  any  objection  to  that  feature  of  the  govern- 
ment? 

Mr.  Wilson:    No,  I  have  not. 

Mr.  Chairman:  Why  not  step  in  a  little  earlier  —  before  they  become 
paupers  ? 

Mr.  Wilson  :  That  is  what  you  are  doing ;  you  are  making  the  master  pay 
when  he  can,  but  it  all  comes  off  the  public. . 

Mr.  Chairman  :    Yes,  we  appreciate  that  it  comes  off  of  the  public,  anyway. 

Mr.  Wilson:  I  have  no  idea  that  there  could  be  any  security  afforded  for 
the  payment  of  this  judgment,  except  such  security  as  the  good  sense  of  the 
employer  would  in  99  cases  out  of  a  100,  always  insure,  viz. :  That  he  shotild 
himself  be  indemnified,  if  he  can  get  it. 

Mr.  Chairman  :  Thjere  are  twenty-one  countries  where  the  compensation  is 
certain. 

Mr.  Wilson  :  Yes.  if  you  have  a  government  insurance  and  the  employer 
only  pays  the  premium.  That  is  a  different  method,  of  course.  I  did  not  know 
that  that  had  been  contemplated  in  this  country. 

Mr.  Chairman  :  We  already  have  one  act,  in  Montana,  applying,  however, 
to  coal  miners  only,  and  there  the  employer  pays  one  cent  a  ton  on  all  coal  mined. 

Mr.  Wilson  :    To  the  State  ? 

Mr.  Chairman  :  To  the  State  Treasurer,  and  he  is  authorized  to  deduct  from 
the  wages  paid  out  for  the  production  of  the  coal  one  per  cent  to  the  treasury. 
Then,  on  simply  a  certificate  of  a  member  of  the  board  of  health  of  the  State, 
that  A  was  killed  in  John  Smith's  mine,  he  is  authorized  to  issue  a  voucher  for 
$3,000  in  settlement  of  that  death. 

Mr.  Wilson:  I  do  not  believe  in  a  state- wide  act,  going  into  the  hundreds 
of  thousands  of  employes  of  Ohio,  which  would  burden  any  department  which  the 
state  might  create  to  keep  track  of  it.     It  would  seem  to  me  that  the  most  the 
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Legislature  could  do  would  be  to  pass  a  compensation  act  along  such  lines  as  may 
be  suggested  and  leave  the  man  to  his  remedy  to  collect  it. 

Mr.  Ch.mrman  :  The  Montana  Act  goes  along  similar  lines  in  regard  to  the 
total  disability,  loss  of  one  hand,  one  foot,  an  eye. 

Mr.  Wilson  :  Have  you  a  schedule  showing  the  amounts  allowed  in  each  of 
the  civilized  countries  for  the  various  injuries? 

Mr.  Chairman  :  We  have  all  the  literature  on  the  subject  up  to  date.  The 
interesting  feature  of  the  Montana  Act  is  that  it  is  figured  on  a  basis  of  2k  per 
cent  of  the  wages  —  2h  per  cent  of  the  wages  paid  by  the  employer  and  employe, 
as  just  indicated,  takes  care  of  the  death.  Of  course,  the  same  rule  there  is  made 
applicable.  It  is  only  the  dependents  of  the  decedent  who  are  awarded.  In  case 
there  are  no  dependents,  nothing  but  the  funeral  expenses  are  paid.  In  Germany 
it  is  2i  per  cent,  taking  the  sickness,  accident  and  old  age  insurance,  it  averages 
2J  per  cent. 

Mr.  Wilson  :  I  do  not  know  what  the  average  rate  is  paid  in  voluntary 
insurance  jn  Ohio. 

Mr.  Chairman  :  We  haven't  found  that  out  yet,  but  we  expect  to  find  it 
out.     Individual  cases  do  not  amount  to  a  great  deal. 

Mr.  Winans:  I  would  like  to  ask  Mr.  Wilson,  is  it  not  a  fact,  in  your 
handling  the  affairs  of  the  railroad  company  as  an  attorney  or  counsel,  is  it  not 
a  fact  that  you  have  settled  more  cases  during  late  years  without  suit,  than  you 
used  to? 

Mr.  Wilson:  I  do  not  know  what  percentage  of  the  casualties  in  railway 
companie.s  get  into  our  department.  I  understand  that  the  percentage  of  casualties 
which  get  into  the  legal  department  is  small  in  comparison  with  the  great  number 
of  casualties,  that  the  settlements  comprise  a  majority  of  the  cases.  Of  those 
who  come  to  us  for  advice  as  to  settlements,  I  should  say  at  least  one-half  of  them 
result  in  settlements.  Perhaps  the  other  half  results  in  advice  that  does  not  appear 
on  the  face  of  the  report.  So  that  only  a  small  percentage  of  the  casualties  get 
into  the  courts  now. 

Mr.  Winans:  There  are  less  now  than  there  used  to  be  —  since  the  enact- 
ment of  the  liability  law?  I  want  to  ask  you  another  question,  Mr.  Wilson.  Do 
the  companies  you  represent,  carry  liability  insurance? 

Mr.  Wilson  :  No,  they  cannot  get  it.  Some  have  relief  departments,  of 
course. 

Mr.  Winans  :     I  understand  that  you  contend  before  we  fix  a  limit  to  the 
workman's  allowance  or  compensation,  that  we  should  wipe  out  our  liability  laws? 
Mr.  Wilson:    I  think  so. 

Mr.  Winans:  Would  it  suggest  itself  to  you  to  fix  that  allowance  now, 
and  ba.se  it  upon  the  advantage  which  the  employe  has  now,  in  case  of  injury 
or  in  case  of  death. 

Mr-  Wilson:  Well,  because  under  this  act  you  make  the  employer  an  in- 
surer, and  make  him  compensate  the  injured  man  for  the  result  of  his  own  negli- 
gence and  if  you  do  that,  you  must  of  course  very  greatly  reduce  the  amount  from 
a  full  compensation.  In  other  words,  you  cannot  have  both  a  liability  law  and  a 
compensation  law  in  operation  at  the  same  time.  If  you  are  going  to  pay  every- 
body, the  man  who  is  entitled  to  more  must  take  less  in  order  that  his  brother 
who  is  entitled  to  nothing  may  get  something.  In  other  words,  he  would  have  the 
right  to  elect  for  himself  whether  he  would  accept  his  compensation  under  the 
workingman's  act,   or  to   sue   at   common   law. 

Mr.  Winans:    Why  should  you  allow  him  the  right  to  elect? 

Mr.  Wilson:    Because  I  do  not  think  you  can  legally  take  it  away  from  him. 

Mr.   Wtnans  :     Then  why  not  leave  him  the  same  right  for  action? 
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Mr.  Wilson  :  Because  youi  compensation  act  would  amount  to  notbing; 
nobody  would  avail  himself  of  it ;  nobody,  would  take  it  A  man  who  had  a  good 
•cause  against  the  company  under  the  present  liability  statutes  would  of  course 
sue  under  the  statutes,  and  the  man  who  was  at  fault  himself  would  come  in 
and  get  his  compensation  under  the  workman's  liability  law»  and  you  would,  thus 
load  upon  the  employer  a  burden  which  no  employer  could  for  a  minute  stand  and 
compete  with  any  other  system  outside  of  the  State  of  Ohio. 

Mr.  Winans:  If  we  fixed  an  amount  so  that  it  would  be  an  object  for 
him  to  take  it? 

Mr.  Wilson  :  If  there  is  any  obj^ect  in  having  a  compensation  law  at  all, 
it  must  be  because  it  would  be  generally  accepted. 

Mr.  Winans  :  My  question  is  this :  Is  it  possible  for  us  to  pass  a  workr 
man's  compensation  act,  fixing  the  sum  to  be  paid  to  the  employe  at  an  amouM 
that  would  be  an  inducement  for  him  to  take  it? 

Mr.  Wilson  :  1  think  so.  It  has  operated  very  well  where  they  have  tried 
it  for  twenty  or  thirty  years. 

Mr.  Winans  :  The  other  question  is :  Do  you  think  the  employers  of  this 
State  would  prefer  to  take  tbeir  chances  on  our  present  Uability  law  and  com- 
mon law  to  a  workman's  compensation  act  of  that- character? 

lAt^  Wilson  :    That  depends  upon  what  class  of  em^oyers  you  refer,  to. 

Mr.  Winans  :    I  mean  all  of  them  in  general. 

Mr.  Wilson:  Assuming  that  the  present  liability  laws  are  valid  and  not 
open  to  great  constitutionsd  objections,  I  would  venture  the  opinion  that  employers 
of  labor  in  this  State  would  prefer  the  compensation  act  to  the  present  law. 

Mr.  Winai«s:  You  then  think  that  the  allowance  fboed^  should  be  large 
eoongh  to  be  aa  inducement  for  them  to  accept  and  stay  out  of  court? 

Mr.  Wilson:  Provided,  of  cotirse,  that  the  amount. was  fixed  in  such  aa 
amottut  that  would  enable  the  employer  to  do  business,  thrive^  and  pay  wages.  I 
am  simply  giving  you  my  opinion,  I  understand,  from  what  I  can  learn  from  the 
heads  of  these  great  union  organizatioss,  that  they  would  -  prefer,  such  a  law  — 
most  of  them  do. 

Mr.  Winans:  A  fair  and  reasonable  compensation  act  is  all  we  are  insi*> 
ing  upon. 


The  following  paper  was  read  by  B.  Ri  Stewart,  counsel  for  the  Janves  Harvey 
Lodge  No.  21,  B.  of  R.  T. : 

Answers  of  James  Harvey  Lodge  No.  21,  Brotherhood  of  Railway  Trainmen, 
to  questions  submitted  by  the  Employers'  Liability  Conraiission  in  their  circular 
letter  addressed  to  our  Lodge: 

Question  No.  1.  ''What  is  your  opinion  as  to  the  fairness  of  the  law  in 
this  State  with  regard  to  liability  of  employers  for  accidents  to  tbeir  employes? 
What,  if  anvj  are  your  suggestions  as  to  the  amendment  of  the  law?" 

Answer :  The  law  regulating  the  rights  and  liabilities  of  employers  and  em- 
ployes in  the  State  of  Ohio  at  this  time,  as  controlled  by  the  law  commonly 
known  as  the  "Norris  Law,"  is  the  most  just  legislative  enactment  which  has  up 
to  this  time  been  pa^scl  by  the  Legislature  of  the  State  of  Ohio  rehiting  to  the 
rights  and  liabilities  of  master  and  servant. 

The  law  referred  to  lias  been  in  operation  but  a  few  months,  and  we  would 
suggest  tliat  it  be  given  a  fair  trial  so  that  the  results  of  its  operation  may  be 
known  before  an  c^'ort  is  made  to  amend  llie  same.  I-'rom  our  observation  and 
experience  of  the  e fleet  of  the  provisions  of  this  act  during  the  few  months  that 
it  has  been  operative,  we  are  led  to  believe  that  its  provisions  have  and  will  con- 
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Xmac  to  reduce  the  amount  of  litigation  in  this  class  of  cases  and  promote  settle- 
ments  between'  master  and  servant  in  personal  injury  and  death  cases. 

Question  No.  2.  "What  is  your  opinion  of  the  operation  and  adequacy  of  the 
laboi^  law  of  this  State  in  relation  to  the  prevention  of  accidents,  anxl  what,  if  any, 
are  your  suggestions  for  its  amendment  in  that  regard?" 

Answer:  We  think  the  provisions  of  the  "Norris  Law",  taken  in  conn<ection 
with  the  other  stntntory  provisions  relating  to  this  subject,  are  sufficient  and  your 
attention  is  invited  to  our  answer  in  paragraph  No.  1  whkh  fully  explains  our 
position. 

Question  No.  3.     "Is  the  court  and  jury  syst-em  for  fixing  the  responsibility 
for  industrial  accidents,  now  existing  in  the  State,  satisfactory  in  its  operation? 
If  you  answer  no,  state  why." 
Answer :     Yes. 

Question :  "Are  you  in  favor  of  a  system  under  which  all  accidents  to 
employes  shall  be  compensated  for  without  regard  to  negligence  but  under 
which  the  compensation  paid  shall  be  limited  in  amount?  Please  state  reasons 
for  your  answer." 

Answer:  If  it  is  the  purpose  to  substitute  a  general  compensation  act 
for  the  present  employers*  liability  laws  then  we  are  unalterably  opposed  to  the 
sub45t^tioni 

Our   reasons   are   as   follows:      (a)    The   doubtftal    constilnitionality   of  such 
an   act;    (b)    the   impossibility   of   a   legislative   enactment   to   provide   in   general 
(erms  for  as  just  compensation  in  each  case  as  can  be  done  under  the  present 
rul«s  and   regulations  governing  the  trial  of  cases  by  court  and  jury.     For  in- 
stance, a   servant  who  is  inj-nred-  by   reason-  af   his   own   negligence   is  not   and 
should  not  be-  entitled  to  the  same  consideration  as  one  who  is  injured  entirely 
through   the  negligence   of   the   master;    (c)    under   the   provisions   of   the   pro- 
posed general  compensation*  act  the  employe  would  be  liimited  to  but  one  avenue 
from    which   recovery    could   be   had    for   the    injuTy    sustained    by    him.     This 
would  be  a  limitation  of  his  present  rights.     Under  the  present  conditions  regu- 
latsng^   th«  relations  of  master  and   servant  the   servant  has   the   right    in   cases 
wjiere  the  so-called  voluntary  relief  associatiions  are  operative   (which  are  being 
adapted  by  the  raihvays  and  industrial  plants- generally),  to-  elect  as  to  whether 
he  will  accept  the  amount  to-  which  he  is  entitled  under  the  rules  of  the  asso- 
ciation  or  will  rely  upon  the  legal   liability  of  his  employer  to  respond  to  him 
in    damages    i(Sr  -the   injuries    sustained    by    him.      Under    the    proposed    general 
compensation  act  no  award   for   injuries  sustained  by   an   employe  could,   in  the 
natnre-  of    the   case,   be   sufficiently   large   to  be   an    adequate   substitute    for   the 
present    rights. 

Question   No.   6.     "What   is  your  experience  as  to  the  value  of  relief  asso- 
ciations   to  employes?" 

Answer:  Suclr  aSs€)ciations  arc  disadvantageous  to  the  employes.  They 
require  the  employe  to  become  a  member  of  the  association  in  order  to  obtain 
employment.  He  is  charged  a  rate  of  insurance  three  or  four  tim<?s  as  bitjh 
as  charged  by  regular  old  line  insurance  companies.  He  must  continue  in  the 
employ  of  the  company,  having  charge  of  the  relief  associations,  to  ever  hope 
to  be  benefited  thereby;  if  discharged,  bis  relief  or  insurance  ceases  and  he  has 
lost  all  of  the  premiums  paid  by  him  or  deducted  from  liis  waives.  In  the 
event  of  injury  or  death,  the  terms  offered  by  tb.e  relief  associaticni  or  the  in- 
surance paid  for  by  the  injured  or  deceased  emj)I(>ye  is  retained  by  the  reb'ef 
association  and  utterly  lost  to  the  employe  who  paid  for  it  or  to  bis  family 
who  should  be  benefited  by  it  in  the  event  an  action  is  commenced  against  the 
entplo3rer  to  recover  on  account  of  negligence,  no  diiTerence  how  great,  com- 
mitted   by    the    employer.      The    "voluntary"    relief    associations    as    administered 
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by  the  railroads  fail  to  inform  members  as  to  the  amount  of  the  accumulated 
fund  paid  by  the  members  and  the  company,  if  the  latter  pays  anything.  The 
various  railway  orders  composed  of  employes  carry  insurance  on  their  mem- 
bers for  the  same  risk,  on  substantially  half  the  amount  charged  by  the  relief 
associations,  which  indicates  an  expensive  administration  of  their  affairs  in 
respect  to  the  voluntary  relief  associations  upon  the  part  Qi  the  railroad  com- 
panies administering  them.  In  the  absence  of  the  compulsory  joining  of  such 
benefit  associations,  so  maintained  by  the  employer,  the  employe  could  devote 
the  same  amount  of  money,  by  way  of  premiums,  to  insure  in  any  independent 
insurance  company,  and,  in  the  event  of  injury  or  death  a  larger  amount 
of  benefits  for  the  amount  of  premiums  so  paid  by  him  than  from  the  relief 
associations  and  at  the  same  time  have  his  right  of  action  against  his  employer. 

Mr.  Chairman  :    We  will  now  be  pleased  to  hear  from  Mr.  W.  R.  Stewart. 

Mr.  Stewart:  Mr.  Chairman  and  Gentlemen  of  this  Commission,  1  am 
here  representing  what  is  known  as  James  Harvey  Lodge,  No.  21,  B.  of  R.  T. 

My  attention  has  been  attracted  by  certain  questions  you  have  asked,  and. 
I  will  undertake  if  I  can,  to  give  you  their  ideas,  but  before  I  go  into  that  I 
would  like  to  have  a  little  information  from  the  Commission  because  of  state- 
ments having  been  made  by  your  Chairman  and  commented  upon  aften^'ards 
by  those  who  heard  them.  As  I  understand,  it  is  the  claim  of  the  Chairman 
of  the  Commission  that  statistics  show  that  about  20  or  22  per  cent  or  less 
than  one-fourth  of  the  amount  paid  on  account  of  accidents,  actually  reached 
the  beneficiary. 

Mr.  Chairman  :  The  investigation  in  New  York  shows  that  the  actual 
figures  are  that  ten  liability  insurance  companies  doing  business  in  New  York 
State  received  $23,500,000  in  round  numbers  in  1906-7-8,  in  the  form  of  premiums 
from  employers  to  insure  them  against  liability  arising  from  possibility  of  in- 
juries to  their  workmen,  and  during  those  three  years  they  pad  out  $8,500,000 
in  round  numbers  in  the  settlement  of  suits  and  claims  for  the  employers  who 
were  insured  by  them.  The  exact  figures  are  36.34  per  cent,  and  the  same 
investigation  by  the  New  York  Commission  shows  that  even  where  the  average 
recovery  was  more  than  $1,500  —  the  best  evidence  which  this  Commission 
could  produce,  which  spent  a  great  many  thousands  of  dollars  in  the  investiga- 
tion of  the  matter,  —  that  the  attorney  got  at  least  26.3  per  cent  of  what  was 
paid  in  settlement  to  the  employers,  and  that  is  further  verified  by  investi- 
gations by  attorneys  as  set  out  in  that  report  that  the  testimony  on  the  whole 
shows,  taking  into  consideration  the  New  York  report  and  the  Pittsburg  Survey 
and  the  experience  of  attorneys  in  New  York  City  that  something,  perhaps  more 
than  20  per  cent  and  surely  less  than  25  per  cent  of  this  money  paid  by  the 
employers  for  the  purpose  of  settling  liability  for  the  injuries  of  workingmen, 
lay  between  those  limits,  greater  than  20  and  less  than  25  per  cent. 

Mr.  Stewart:  Your  explanation  will  perhaps  end  the  controversy  that 
has  been  going  on  because  of  the  fact  that  it  was  supposed  and  generally  under- 
stood at  the  time  the  statement  made  by  you,  that  the  injured  party  or  the 
beneficiary  lost  this  80  per  cent  in  payment  of  attorney  and  administration  fees. 
The  impressi(»n  made  by  the  statement  was  this,  that  the  injured  party,  or  the 
beneficiary,  in  his  struggle  to  have  his  rights  preserved  and  enforced,  lost  be- 
tween 70  and  80  per  cent  of  the  amount  recovered.  As  I  now  understand  your 
statement,  it  was  made  for  the  purpose  of  letting  the  public  know  how  much 
money  is  spent  by  the  employer  in  protecting  himself  from  the  result  of  his 
own  ncglif^ence.  How  little  he  actually  pays  the  employe.  We  understand  it 
nf)\v   and   feci   the   public   should  so  understand   it 

Mr.  Chairman  :  He  gets  a  little  more  than  20  per  cent  and  less  than 
25   per  cent,  and   as   I   stated  in   my   opening  statement,  that  out  of  $100  paid. 


employers'  liability  commission.  ioi 

something  less  than  $37  was  paid  to  the  employe  and  $63  went  to  the  payment 
of  getting  the  business,  the  claim  agents,  attorneys  and  court  costs  and  all  those 
expenses  necessary  for  the  employers'  liability  business  to  get  rid  of  that  set- 
tlement. Let  us  get  it  fixed  in  our  minds  that  of  that  36.34  per  cent,  he  has 
to  pay  his  attorneys.  That  is  26.3  per  cent  of  what  the  employe  gets,  even 
where  the  average  allowance  was  more  than  $1,500,  —  and  we  all  know  that 
the  great  majority  of  the  claims  there  are  only  a  few  hundred  dollars,  and  in 
that  case  there  is  more  than  26.3  per  cent  goes  to  the  attorneys. 

Mr.  Stewart:  We  want  that  understood  because  there  is  a  great  deal  of 
misinformation  on  the  subject  and  a  great  deal  of  discussion  about  it.  It  all 
came  about  from  the  fact  that  it  was  not  generally  known  that  the  greater 
amount  of  this  money  was  expended  voluntarily  upon  the  part  of  the  employers 
to  resist  the  payment  of  lawful  claims  instead  of  the  actual  payment  of  the 
claims,  and  not  that  somebody  mulcted  the  beneficiaries  after  they  got  the  money. 

Now  if  the  Commission,  please,  we  will  reply  to  your  first  question:  "What 
is  your  opinion  as  to  the  fairness  of  the  law  in  this  State  with  regard  to  the 
liability  of  employers  for  accident  to' their  employes?  What,  if  any,  are  your 
suggestions  as  to  the  amendment  of  the  law?" 

As  I  understand  it,  the  railroad  employes  represented  by  the  Order  of  Train- 
men, feel  that  the  law  as  it  now  stands,  is  satisfactory  to  them,  that  the  Norris 
bill  is  but  a  few  months  old  and  nobody  has  had  an  opportunity  to  know  much 
about  its  workings.  Their  observation  in  common  with  Mr.  Wilson,  who  repre- 
sented in  his  address  the  railroads,  and  all  of  us,  has  been  this,  that  the  passage 
of  that  law  which  they  considered  the  best  legislation  yet  enacted  for  the  benefit 
of  workingmen  and  their  families,  should  remain  on  our  statute  books,  and  they 
are  unalterably  opposed  to  the  wiping  out  of  that  law.  They  are  opposed  to  it, 
because,  first,  they  believe  and  as  has  been  conceded  here  by  corporation  attorneys, 
that  instead  of  multiplying  litigation  it  is  decreasing  litigation ;  that  since  its  enact- 
ment a  greater  proportion  of  negligence  cases  have  been  settled  amicably  between 
the  employer  and  the  employe  than  ever  before.  We  believe  that  this  is  the  history 
of  this  bill  without  any  dispute  and  not  one-half  of  the  cases  now  are  coming  into 
the  hands  of  attorneys  or  reaching  the  courts  so  that  no  desire  is  felt  upon  their 
part  to  jeopardize  this  law.  They  desire  it  to  remain  on  the  statute  books,  to- 
gether with  all  kindred  laws  which  they  have  fought  for  all  these  years  to  pass, 
and  they  are  very  much  opposed  to  their  amendment.  If  anything  may  be  done, 
they  desire  those  laws  to  be  supplemented  so  as  to  make  them  more  effective 
and  to  prevent  their  enforcement  from  being  throttled.  It  is  a  notorious  fact 
that  many  employers  :are  resorting  to  every  possible  means  to  evade  and  escape 
the  liability  placed  upon  them  by  the  law,  hence  we  welcome  legislation  that  will 
aid  in  preventing  this. 

Let  me  give  an  example  of  how  some  employers  operate.  A  man  is  injured 
on  a  railroad  or  in  an  industrial  plant  which  is  surrounded  by  a  high  fence.  Im- 
mediately the  management  undertakes  to  cover  up  and  conceal  all  evidence  of  its 
obligation  to  the  injured  man  or  his  widow  and  children.  Their  first  object  is 
to  defeat  the  law  which  good  citizenship  would  uphold.  The  information  relating 
to  the  injury  is  suppressed.  For  instance,  a  man  is  injured  in  one  of  the  plants 
here.  They  have  their  claim  agent,  and  very  properly  too,  I  have  no  fault  to  find, 
if  they  have  a  claim  agent,  to  make  an  honest  investigation  and  to  make  an 
honest  report,  but  this  claim  agent  gets  his  information  from  the  witnesses  who 
arc  employes  while  within  the  enclosure  and  then  warns  them  to  keep  quiet.  The 
superior  of  the  employes  commands  them  to  keep  quiet  and  to  suppress  this  in- 
formation. Now  that  may  not  appeal  to  us  as  being  quite  so  unfair  or  dishonest 
as  it  would  be  on  the  part  of  a  banker,  if  he  sho'.ild  conceal  evidence  oi  a  deposit 


I02  PUBLIC  HJLVRINaS  OF  YOUiS'GSTOWN. 

in  his  baiik  fcom  the  ^  widow  of  the  depositor.  We  niAiiitaiin  that  the  saaic  prin- 
ciple is  involved.  The  same  rule  of  common  decency,  morality  and  honesty  shoahl 
be  demanded  of  one  as  of  the  other.  T:here£ore  >we  saggcst  that  this  studied 
effort  at  suppression  ought  to  be  overcome  so  that  the  people  may  get  their  just 
<lue  under  the  law.  If  a  man  is  injured  or  kHIed,  the  company  by  whom  he  is 
employed,  either  ow«s  Jnm  something' or  does  not.  The  facts. will  determise.  If 
it  owes  him  something,  isn't  it  dishonest  to  permit  it  to  suppress  the  tnoth  la 
the  disadvantage  of  those  who  have  a  legal  and  positive  right?  We  therefore 
suggest  that  this  law  should  be  supplemented  by  requiring  publicity.  That  a 
statement,  showing  all  circumstances  of  the  accident,  should  be  filed  with  some 
proper  officer,  say  the  clerk  of  the  court.  The  railroads  represented  by  Mr.  Wilseii, 
by  their  published  rules  furnished  employes,  expressly  fi^rbid  employes  from  giving 
in'formation  concerning  accidents,  even  to  au  injured  fellow  workman,  on  his  widaw, 
unless  legally  required  —  I  call  your  attention  to  page  80  of  the  Lake  Shore 
Railway's  book  of  rules  —  I  am  informed  that  the  rule  is  enforced  on  all  the 
railroads. 

Now,  I  know  that  this  is  open  to  some  criticism,  because  the  man  who  is 
always  opposed  to  paying  his  workman  what  is  due,  is  always  afraid  his  employe 
v^\  not  get  it  all,  and  while  he  is  resisting  the  just  claim  of  the  workman,  he 
gives  as  his  reason  for  doing  so,  that  tlie  workman  will  not  get  it  all.  That  is 
his  sole  argument.  What  is  it  worth?  This  suggestion  of  having  a  bureau  «f 
publicity,  of  filing  reports  «of  injuries  in  some  public  place,  is  :met'WiAh  the  sole 
cpiticism  that  it  wotild  be  feeding  the  lawyers,  but  that  is  begging  the  question. 
What  right  has  the  employer  to  suppress  this  information  and  say,  "my  reason 
for  suppressing  information  is,  if' I  give  it  out,  I  am  fee<iing  the  lawyers  and  the 
ambulance  chasers,"  when  we  know  he  is  more  interested  in  cheating  or  starving 
the  willow  than  feeding  anybody.  If  the  laws  are  to  be  enforced  and  the  people 
are  to  be  given  the  benefit  of  the  laws  as  intended  to  be  given,  these  laws,  if 
touched  at  all,  slionld  be  supplenoented  in  such  a  way  so  that  an  honest  report, 
giving  the  names  of  the  \vitnesses  who  are  present  at  the  time  of  the  injury  and 
all  circumstances  attending  the  same,  would  be  filed  with  the  proper  officer,  and 
it  should  be  unlawful  to  intimidate  any  wtness  or  stop  him  from  telling  the  truth. 

Mr.  Wilson:     Haven't  corporations  a  right  to  protect  their  interests? 

Mr.  Stewart:  Mr.  Wilson's  question,  coming  as  it  does,  reminds  me  of  a 
little  experience  which  I  had  with  one  of  his  railroad  clients,  which  would  not 
have  been  recalled  had  not  his  question  directed  my  attention  to  it,  showing  the 
curse  of  the  practice  as  now  carried  on  by  certain  corporations  to  avoid  the  pay- 
ment of  honest  debts.  There  was  a  man  injured  on  a  railroad,  and  I  want  to  sa>* 
I  have  the  proper  proof  for  all  I  shall  relate  concerning  this  disgraceful  iucidcnt, 
and  if  any  one  doubts  it,  I  shall  be  very  glad  to  show  it.  I  have  proof  in  the 
shape  of  depositions  of  the  witnesses :  This  man  was  injured  and  his  injury  was 
of  such  a  character  as  to  destroy  his  reason  and  he  became  an  imbecile,  it  was 
an  injury  to  tlie  brain  caused  by  a  compound  fracture  to  his  skull.  Fortunately 
or  unfortunately  he  failed  to  die.  A  number  of  men  were  present  and  saw  the 
accident,  and  knew  all  about  it,  and  knew  something  about  a  hand  car  which  this 
unfortunate  man  had  rode  upon  before  the  accident  happened.  I  took  the  de- 
positions of  six  men.  These  six  men  were  present  in  the  gang  at  the  happening 
of  the  accident.  All  of  these  six  men  testified  that  the  hand  car  was  defective  «at 
the  time  of  the  accident.  After  the  depositions  were  taken,  the  railroad  compano' 
served  notice  on  me  to  take  depositions  in  a  distant  town.  I  went  to  take  the 
depositions,  but  sent  some  one  aliead  to  look  around  a  little,  and  we  found  their 
witnesses  housed  in  a  hotel  and  a  basket  of  whiskey  and  beer  was  furnished  by 
the  conipsny's  claim  aj?ent  to  keep  them  in  good  shape  until  the  time  came  to  take 
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the  depositions.    Every  one  of  the  witnesses,  whose  depositions  I  had  taken,  had 
been  '"capped"  by  their  six  witnesses  who  were  present  at  the  time  and  familiar 
with  the  circumstances,  and  who  testified  that  the  hand  car  was  all  right  and  that 
there  was  no  defect  about  the  car.     There  were  six  against  six.    The  men  all 
testified  that  they  bought  their  own  whiskey  and  that  nobody  bought  it  for  them. 
Of  course  a  thing  of  this  kind  would  cause  a  man  to  stop,  think  and  investigate. 
It  might  be  complained  that  I  charged  this  client  a  fair  fee,  and  this  I  admits 
but  I  left  a  man  there  to  investigate,  and  this  remarkable  thing  happened.    Their 
witnesses   who  testified  so   positively  about  the  good  condition   of  this  car,  and 
that  all  the  thi^lgs  which  my  six  witnesses  testified  to  were  false,  after,  spending 
a  night  there,  free  from  the  claim  agent's  influence  were  willing  to  talk.     One  of 
them  volunteered  the  information  that  he  had  not  been  able  to  sleep  that  nighty 
that  his  conscience  troubled  him.     It  was  an  easy  matter  after  the  opening  wedge 
to  gain  iiis  conlidence  and  find  out  what  caused  the  sleepless  night.     I  then  served 
notice  to  take  depositions,  and  tlie  depositions  of  their-  witnesses  were  taken  again, 
and  all  of  them  testified  tliat  when  the  claim  agent  first  interviewed  them,  they 
told  him  that. the  car  was  in  bad  shape,  defective  and  unsafe.     The  cfaim  agent 
stamped  Iiis  foot  an  the  floor  and  said,  "it  is  a  lie,  boys,  the  car  was  all  right, 
come  on  and  bave.a  drink."    The  foreman,  the  claim  agent  and  the  workmen  went 
to  a  saloon  and  the  claim  agent  gave  them  a  few  drinks.    I  think  he  bought  them 
two  glasses  of  beer  and  some  whiskey.    The  claim  agent  did  not  drink  anytbiag, 
understand,  and  then  after  getting  tbem  enough  under  the  influence  of  drink  to 
be  reckless,  they  then  signed  a  written  statement,  such  as  was  wanted  by  the  com- 
pany and  ^epared  by  the  claim  agent,  but  when  they  came  to  take  the  depositions, 
for  fear  they  wot»Id  ^o  back  on  their  statements,  the  claim  agent  said,  "we  are 
Soiflg  to  pay  John,  the  injured  man,  .three  or   four  thousand  dollars,   but  that 
lawyer  didn't  get  hurt,  why  shomld  we  pay  him  anything?     Now  if  you  will  staiid 
by  us,*'  (taking  out  a  roll  of  bills),  "I  will  divide  this  with  you  and  I  will  take 
you  down  to  Pittsburg;  you  are  only  making  $1.50,  and  I  will  give  you  a  job  that 
will  pay  $3.00  a  day."    This  scMinded  like,  a  weird  story,  but  it  is  in  the  depositions^ 
.jxrvd  thereupon  those  men  perjured  thfsmselves  to  help  the  company  beat  a  lawyer,, 
hut  when  it  came  to  the  trial,  they  found  they  were  helping  to  beat  "John".     I 
have  mentioned  this,  but  I  laiow  it- is  an  extreme <  case.    I.  hope  it  is  not  the  peliesr 
of  many  corporations  to  encourage  such  a  dishonorable  thisng  as  I  have  here  ce- 
lated,  hut  w^e  know  sofloeof  them  treat,  their  injured  helpers  dishonorably  and  dis- 
honestly.    We  gladly  grant  that  most  of  the  men  at  the  head  of  our  f^reat  con- 
cerns are  men  of  integrity  and  good  repute  aaid  are  entitled  to  consideration  and 
respect.     But  it  is  these  dishonest  cases  to  which  I  refer  that  require  the  law  a£ 
publicity  '  to   protect  -  all.     The  honest '  man   will  not  •  complain  against  them,   the 
honest  niafi  has  no  oompiaiut  to  make,  but  it  is  the  dishonest  man,  who  is  tryias 
to  beat  his  workmen  vfho  is  opposed  to  legislation  such  as  I  have  su^^gested. 

The  second  4;««stion  is :  "What  is  yoitr  opinion  of  the  operation  and  adoqnacy 
of  the  labor  law,  of  the  State  in  relation  to  the  prevention  of  accidents,  and  wiBat» 
if  any,  arc  your  suggestions  for  its  amendment  in  that  regard?" 

Mr.  Chairman,  I  leel  that  the  second  question  has  been  answered  pretty  fully 
in  what  I  have  said  coveri-ng  my  answer  to  the  first  question.  Perhaps  my  answer 
to  the  first  question  covered  more  ground  than  it  should. 

The  third  question  is :  "Is  the  court  aitd  jury  system  for  fixing  the  re- 
sponsibility for  industrial  accidents  now  existing  in  the  State,  satisfactory  in 
its  operation?     If  you  answer  no,  state  why." 

Without  going  into  detail  in  answer  to  that  question,  I  want  to  say  that 
we  have  no  complaint  to  make  of  the  courts  or  the  administration  of  the  law 
by  our  present  jury  system.     While  some  complaint  is  offered  because  it  is  air 
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leged  that  the  courts  sometimes  assume  the  function  of  the  jury,  but  in  our 
experience  with  our  courts  here,  we  have  been  blessed  with  very  able  and 
honest  courts  in  this  district,  and  our  local  information  on  the  subject  is  of  the 
kind  that  leads  us  to  say  that  our  confidences  in  our  courts  and  jury  system  is 
unshaken,  and  we  offer  no  suggestions  or  change  as  to  the  present  system. 

The  fourth  question  is :  "Are  you  in  favor  of  a  system  under  which  all 
accidents  to  employes  shall  be  compensated  for  without  regard  to  negligence, 
but  under  which  the  compensation  paid,  shall  be  limited  in  amount?  Please 
state  reasons   for  your  answer." 

Our  answer  to  your  first  question  fairly  answers  that  question.  The  story 
handed  down  to  us  by  our  mothers  of  the  greatest  example  of  unselfishness  and 
self  sacrifice  known  to  the  ages,  the  story  and  the  moral  which  comes  from  it, 
and  which  has  been  cherished  through  all  these  years,  the  life  and  death  of 
the  Savior  of  mankind,  would  not  have  been  half  so  beautiful  had  His  sacri- 
fice been  other  than  free  and  voluntary.  Hence,  this  doctrine  of  vicarious 
atonement  was  wonderfully  impressed  upon  mankind  for  all  time.  H  it  ap- 
peared from  that  story  that  the  Savior  was  reluctant,  or  was  forced  to  become 
a  sacrifice,  the  story  would  be  robbed  of  all  its  beauty,  and  the  Christian  reli- 
gion would  be  robbed  of  the  most  beautiful  example  of  unselfishness  and  self- 
sacrifice  than  man  has  ever  known.  We,  however,  are  opposed  to  the  principle 
of  vicarious  atonement  as  applied  to  the  relations  of  one  workman  to  another. 
American  jurisprudence  does  not  recognize  such  a  doctrine.  We  believe  it  is 
enough  for  a  workman  to  sacrifice  his  life  and  limb  for  his  own  family,  but 
draw  the  line  at  compelling  him  to  make  such  sacrifies  for  the  benefit  of  the 
wife  of  another.  We  believe,  as  Mr.  Wilson  claims,  that  there  is  no  justice 
in  it;  that  no  such  law  could  be  passed  in  this  State  that  would  be  constitutional, 
and  because  of  that  fact,  you  can  see  the  reason  for  our  unalterable  opposi- 
tion to  the  wiping  out  of  the  present  laws,  for  the  purpose  of  substituting  an 
act  the  constitutionality  of  which  is  in  grave  doubt.  And  then,  if  the  proposed 
law  is  declared  unconstitutional  the  workman,  about  whom  all  the  hub-bub 
has  been  made,  and  concerning  whom  this  Commission  has  been  appointed, 
would  have  all  his  remedies  wiped  out.  We  are  therefore,  opposed  to  any 
compensation  law  which  does  not  permit  the  workman  to  choose  between  its 
provisions  and  the  protection  now  afforded  by  the  law,  or  laws  hereafter  en- 
acted. We  are  not  opposed  to  a  purely  voluntary  compensation  act,  which  does 
not  disturb  present  laws. 

Question  No.  6  reads  as  follows:  "What  is  your  experience  as  to  the 
value  of  relief  associations  of  employes?" 

Very  little  is  known  here  of  their  value  outside  of  their  operations  with 
two  railroads  running  through  this  city.  As  I  understand  it,  the  employes  of  the 
other  roads  are  not  involved  in  such  associations.  Our  clients  in  answer  to  this, 
desire  to  say  that  if  these  associations  were  in  fact  voluntary,  no  one  could 
complain  about  them.  Who  wants  to  say  that  he  cannot  carry  this  insurance 
or  that;  but  the  fact  is  they  are  not  voluntary,  and  therefore  the  men  are  op- 
posed to  them;  they  are  "involuntary"  relief  associations.  They  are  involun- 
tary in  this  way.  Take  for  instance,  the  B.  &  O.  Railway  Co.  If  a  man  wants 
a  job  on  that  railroad,  if  his  employment  is  of  such  a  character  that  he  would 
be  eligible  to  membership  in  their  relief  associations,  one  of  the  first  things  the 
company  would  do,  would  be  to  send  him  to  the  doctor  with  an  application: 
they  do  not  ask  him  whether  he  wants  to  join  or  not,  and  it  is  worked  in 
such  a  way,  if  he  does  not  join  the  relief  association,  he  does  not  join  the 
ranks  of  the  B.  &  O.  employes.  I  feel  that  I  am  stating  this  advisedly,  after 
talking  with  the  employes  of  the  B.  &  O.,  who  tell  me  that  it  is  a  fact,  and  if 
a   man   wants   to   work   for  the   B.   &   O.,   he   joins  the   relief   association   at  the 
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lime  of  taking  the  job  or  soon  thereafter,  or  he  loses  his  job.  We  are  opposed 
to  the  involuntary  relief  association,  which  compels  him  to  carry  this  expensive 
insurance  and  have  it  deducted  from  his  wages,  if  he  does  not  care  to  do  it. 
I  will  give  an  example:  There  was  a  little  Austrian  boy  who  arrived  in  this 
country  in  June.  He  went  to  work  on  the  B.  &  O.  in  July.  He  worked  a  day 
when  the  doctor  came  along  and  examined  him.  He  was  undersized  and  he 
supposed  the  doctor  had  come  to  examine  him  and  see  if  he  was  large  enough 
for  the  work.  The  doctor  felt  his  muscles  and  looked  at  him,  ajid  before  he 
knew  it,  he  was  a  member  of  the  relief  association,  and  when  his  lirst  pay 
came,  he  found  that  he  did  not  draw  as  much  as  his  time  figured  up,  and  he 
did  not  understand  it.  He  inquired  of  another  man  who  came  along  with  him 
and  his  pay  was  short,  too,  and  the  other  fellow  who  thought  he  was  informed 
and  knew,  said  the  amount  was  deducted  to  pay  for  that  examination,  and  they 
were  satisfied  until  the  next  day  came  along,  and  they  found  that  they  were 
members  of  this  voluntary  relief  association.  That  is  the  objection  which  we 
have  to  this  so-called  relief  association.  Then  another  objection  to  the  volun- 
tary relief  association  is  this:  A  man  starts  in  the  employ  of  the  B.  &  O. 
Railroad  Company  and  becomes  a  member  of  this  association  from  the  fact 
that  he  is  working  for  that  company.  They  charge  him  a  verj^  high  rate  of 
insurance. 

Mr.   Chairman:     What  is  that? 

Mr.  Stewart  :     $2  a  thousand  per  month. 

Mr.  Rohr:     Does  that  include  all  dues  and  expenses? 

Mr.  Stewart:  That  is  for  the  voluntary  relief,  that  comes  out  of  his 
wages.  The  gentleman  who  informed  me,  was  Mr.  Butler.  Mr.  Butler  was 
yardmaster  in  the   B.   &   O.  yards   for   many  years. 

Mr.   Chairman  :    That   answers  the  question,   $2   per   month   per   thousand. 

Mr.   Stewart:     H  he  carries  $2,000,  that  is  $48  per  year. 

Mr,   Chairman:     All   right,  go   ahead. 

Mr.  Stewart:  This  insurance  paid  is  much  larger  in  proportion  than 
that  charged  by  the  old  line  insurance  companies  —  is  a  rate  unheard  of  by 
thetn  —  but  it  may  be  claimed  that  these  companies  won't  take  railroaders  be- 
cause their  employment  is  extra  hazardous,  but  the  railroad  employe  can  carry 
insurance  that  is  cheaper  by  far  than  the  insurance  he  is  compelled  to  pay  to 
hold  his  job  and  support  his  family.  This  insurance  he  pays  as  long  as  he 
works  for  the  company.  When  he  ceases  to  work  for  the  company,  all  he 
has  paid  lapses  and  he  loses  his  money  and  protection  and  he  is  not  entitled 
to  membership,  but  this  is  not  the  worst  of  it.  After  he  has  paid  for  this  in- 
surance, and  at  a  rate  far  in  excess  what  it  costs  to  carry  it,  in  case  he  is 
killed  or  injured  through  the  negligence  of  his  employer,  and  he  desires  to 
collect  from  the  company,  or  his  widow  desires  to  secure  her  rights,  when  the 
accident  is  due  to  gross  neglect  and  recovery  of  damages  is  absolutely  certain; 
if  he  or  his  widow  resorts  to  the  law,  she  loses  all  the  insurance  which  the  hus- 
band has  paid  for.  Whereas,  if  he  had  been  permitted  to  carry  that  insurance 
in  his  lodge  or  any  other  association  that  would  carry  him,  he  would  get,  or 
she  would  get,  the  insurance  which  has  been  honestly  paid  for,  and  she  would 
also  have  remedy  for  the  wrongful  death  of  her  husband,  provided  by  law. 
That  is  the  outrage  of  this  "involuntary  relief  association"  against  which  we 
speak.  The  Brotherhood  of  Trainmen  have  insurance  just  like  other  orders 
of  this  kind.  Their  rate  of  insurance  is  $2  per  month  for  $1,350,  and  they 
have  a  surplus  of  over  $2,000,000  in  the  Treasury,  showing  that  even  $2  per 
month  is  more  than  is  necessary. 

Mr.   Chairman:    Two  dollars  per  month    for  $1,3.50? 

Mr.   Stewart:    They  get  $1,350,  350   more   for  the   same   money  and   have 
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accumulated  an  immense  surplus  of  over  $2,000,000,  and  so  far  as  I  have  been 
able  to  learn,  the  men  who  belong  to  the  orders  and  carry  insurance  in  them, 
are  always  able  to  ascertain  how  much  money  they  have  in  the  treasury,  and  so 
far  as  I  have  been  able  to  learn,  the  men  w^ho  .belong  to  these  "involuntary 
relief  associations"  know  nothing  of  the  surplus,  know  nothing  of  the  amount 
paid  in  or  the  amount  paid  out,  and  know  nothing  of  the  proportion  of  the 
amount  paid  by  them  to  the  proportion  paid  by  the  company,  and  the  company 
controls  it  and  says,  "If  you  dare  sue  us,  we  will  take  it  all  away  from  you." 
Furthermore,  in  their  own  iusurance,  if  they  quit  the  railroad  service  after  they 
have  carried  it  for  years,  they  can  keep  up  their  insurance  until  they  die,  and 
then  it  is  paid.  It  is  also  paid  in  case  of  disablement  and  if  a  man  loses  a 
hand  or  foot  or  his  life,  or  is  permanently  disabled,  $1,350  is  paid. 

Mr.    Chairman:    $1,350    for   what    injuries? 

Mr.  Stewart:  He  gets  it  for  an  injury  which  is  equivalent  to  a  total 
disability  —  the  loss  of  a  hand  or  foot  t- for  these  specified  injuries  he  will 
get  $1,350. 

Mr.  Chairman  :     At  his  death  he  gets  what  ? 

Mr.    Stewart:    $1,350,  which   is  paid   to   his   beneficiaries. 

Mr.  Chairman:     Suppose  there  are  no  dependents? 

Mr.  Stewart:  The  insurance  laws  of  our  State  covers  these  cases.  You 
know  we  are  expected  under  the  laws,  to  have  insurance  paid  to  those  related 
by  blood  of  persons  having  insurable  interests.  This  gentleman  here,  Mr. 
Winans,  will  have  to  answer  questions  7.  and  8.  He  is  a  member  of  the  Rail- 
way  Trainmen   and   of   this   Commission. 

Mr.  Winans:    You  are  talking  about  our  organization? 

Mr.  Stewart:  I  do  not  know  what  your  methods  are  for  providing  for 
your  injured  members,  other  than  what  I  have  just  stated.  If  a  man  is  totally 
disabled,  I  understand  he  gets  the  whole  amount. 

Mr.  Chairman  :  Xow,  Mr.  Stewart,  what  compensation  do  you  recommend 
for  those  persons  injured  who  cannot  recover  under  the  common  law  or  statutory 
law? 

Mr.  Stewart:  Concerning  those  who  are  now  unable. to  recover,  the  posi- 
tion wJiich  I  take,  compels  me  to  state  tliat  we  are  dealing  with  cases  which  have 
merit  in  them  under  the  law.  We  are  not  opposed  to  a  voluntary  compensation 
act,  however,  in  any  sense. 

Mr.  Chairman  :  The  statute,  which  authorizes  this  Commission  says :  "To 
inquire  into  tlie  employers'  liability  or  compensation  of  persons  injured  in  indus- 
trial accidents." 

Mr.  Stewart:  .As  I  understand  the  answers  you  call  for  by. those  questions, 
are  to  be  the  opinions  of  the  people  over  the  State,  generally,  toascertain  whether 
or  not  such  a  law  shall  be  passed,  and  1  do  not  take  it  for  granted  that  you  men 
are  appointed  for  tlie  purpose  of  recommending  the  present  laws  and  substitextiag 
something  else.  With  that  in  view,  I  answer  your  q|iestians  giving:  you  tbc 
opinion  and  wishes  of  these  railroad  men,  taking  it  for  granted  that  you  come 
here  without  any  preconceived  ideas,  and  that  you  are  not  appointed  for  any 
particular  purpose  other  than  that  specified  in  the  statute. 

Mr.  Chairman  :  That  is  not  worthy  of  discussion.  Of  course  3'ou  are  right 
have  you  any  plan  for  men  injured  where  the  common  law  or  statutory  law  does 

not  funiish  any  remedy? 

^Ir.  Stkvvart:  I  have  not,  but  I  would  suggest  this  as  being  the  opinion 
of  some  men  with  whom  I  have  talked,  but  I  am  not  authorized  to  bind  the  Order 
of  Railroad  Trainmen  witli  this  statement.  Some  favor  an  act  such  as  you  de- 
scribe, which  could  be  optional  upon  the  part  of  the  injured  person  or   his  bene- 


ticiaries,  so  that  he  may  k»ve  bis  choice  aud  elect. to  choose  under  the  laws  .as 
we  understand  it,  and  under  the  constitution  .as  it  is  understood,  or  under  the 
proposed  conipeBsation '  act.  It  should  be  voluntary  and  we  are  apposed  to  any 
plan  wbich  would  wipe  out  the  present  iaws,  and  say  to  the  woskman,  "we  will 
compel  you  to  accept  the  compensation  plan  or  nothing."  We  are  opposed  to 
compelling  a  man  to  accept  a  proposition  which  is  hai^ded  out  for  .his  benefit. 
He  must  be  the  judge  of  what  is  best  for  him.  He  needs  no  guardian  if  he  is 
aUe  to  operate  railroads. 

Mr.  Chmrman  :  Are  you  in  favor  of  taxing  A  to  support  B,  who  is  a 
pauper  ? 

Mr.  Sio&wart  :  I  am .  not  opposed  to  that,  for  this  reason,  the  law  imposes 
upon  every  community  the  duty  of  taking  care  of  its  paupers,  and  there  is  no 
.question  about  its  constitutionality. 

Mr.  Chairman:  Why  not?  That. is  the  question.  A  thing  is  not  unoon- 
stitutional  just  because  it  is  unconstitutional. 

Mr.  Stewart:    True. 

Mr.  Chairman:    Why? 

Mr.  Stewart:  I  agree  with  your  statement,  and  I  trust  you  do  not  feel  it 
necessary  to  say  that  to  me.  My  reason  is  this :  Ever  since  the  Christian  era 
the  communities  were  bound,  by  a  feeling  which  probal;>ly  sprang  up  through  this 
great  sacrifice  which  I  talked  about  a  while  ago,  to  take  care  of  those  unfortunate 
people,  we  are  our  brother's  keeper,  and  we  cannot  .get  away  from  that.  Our 
laws  were  made  with  that  view  when  touching  that  subject,  and  ttie  tax  has  been 
levied. for  the  support  of  this  uafoFtunate  class. 

Mr.  Chairman  :    We  understand  how  it  is  operated. 

Mr.  Stewart:  It  is  constitutional  because  there  is  nothing  in  the  consti- 
tution to  prevent  it.  While  the  constitution  limits  your  power,  you  will  find  it 
does  not  limit  your  power  to  legislate  to  provide  for  the  poor. 

Mr.  Chairman  :  Let  us  take  the  compulsory  educational  law.  That  children 
betw^een  the  ages  of  six  and  fourteen  must  go  to  school;  do  you  believe  that  is 
constitutional  ? 

Mr.  Stewart:  I  think  it  is,  no  court  to  my  knowledge  has  held  to  the  con- 
trary. Yon  will  find  that  our  constitution  does  not  limit  our  power  to  legislate 
.along  such  -lines.  Again  our  police  powers  are  so  broad  that  we  are  thereby  en- 
abled to  do  much  for  the  public  weal. 

Mr.  Chairman  :  Well,  suppose  that  the  statement  is  correct,  that  we  have 
500,000, people*  in jfii red  every  year,  and  as  our  population  goes  on,  we  will  have 
2aO;(JO0,0O0,  and  we  will  have  a  great  many  more,  Mr.  Hill  says.  Now,  what  are 
you  arc  going  to  do  with  the  85  per  cent  which  get  no  compensation  at  all? 

Mr.  Stewart:  I  tiiink  that  you  will  find  that  your  statement,  that  5  per 
cent  of  the  number  who  receive  compensation, .  is  without  backing.  I  make  this 
statement  for  this  reason :  Here  is  a  law  that  has  not  been  enforced  but  a  few 
nK)Oths ;  you  do  not  know  what  the  compensation  will  be  under  this  law.  Yxiu 
ivill  not  kuoivv.  any  tiling  about  it  until  it  has  been  tested. 

Mr.  GHA'iR^iAN :  If  under  this  Jaw  you  cannot  recover  against  the  defendant 
unless  he  is  negligent,  there  would  be  80  per  cent  of  the  accidents  wbich  could 
not  be  reached  according  to  the  statistics. 

Mr.  Stewart:  Where  do  you  get  your  statistics?  We  discover  you  can- 
not secure  them  from  tasurance  companies. 

Mr.  Cjua4rman  :  They  are  all  based  upon  investigation,  as  I  stated  in  nxy 
opening  address,  in  New  York  and  other  states.  There  is  nothing  stated  in  this 
Commission  except  what  is  based  upon  investigations. and  facts,  and  not  opinions. 
The  New  Y^ork  Commissioner's  Report  shows  that  even  •  the  short  time  that  the 
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Bureau  of  Statistics  of  Wisconsin  and  Minnesota  were  working,  that  between  40 
■and  50  per  cent  of  the  injuries  are  due  neither  to  the  negligence  of  the  plaintiff 
■or  defendant,  but  all  are  due  to  the  inherent  dangers  of  the  industry.  Now  tlieu, 
add  to  that  those  due  to  the  negligence  of  the  plaintiff  and  there  are  certainly 
some. 

Mr.  Stewart:     No  doubt. 

Mr.  Chairman  :  And  that  increases  that.  Germany  has  had  experience  for 
27  years  and  there  are  21,600,000  people  insured  against  accident,  sickness  and  old 
age,  and  there  we  learn  that  the  per  cent  of  the  employers  who  are  negligent  is 
19.16  per  cent  and  the  injured  employe  is  24.5  per  cent  in  which  he  is  negligent, 
but  your  common  law  defense  presumes  to  furnish  no  remedy  at  all,  unless  the 
defendant  is  negligent.  What  does  the  Norris  law  do?  It  simply  modifies  this 
barbaric  common  law  defenses  as  people  are  wont  to  say  in  this,  you  have  no 
■defense  until  the  defendant  is  negligent.     Why? 

The  common  law  presumes  that  if  I  owed  you  a  note  and  I  did  not  pay  it 
for  a  term  of  years,  it  would  be  considered  paid,  although  in  reality,  I  had  not 
paid  you  a  cent.  You  mean  to  say  that  we  are  only  to  take  up  those  cases  in 
which  the  plaintiff  has  a  cause  of  action,  which  is  a  very  small  per  cent  of  this 
500,000,  and  then  say  you  can  tax  B  to  pay  A,  a  pauper?  Why  not  step  in 
l^efore  A  becomes  a  pauper?  We  have  in  Lucas  county  6,300  families  receiving 
aid  last  year  in  a  population  of  180,000,  people,  with  arms  off,  with  feet  off,  with 
both  feet  off,  with  an  eye  out,  both  eyes  out;  don't  you  think  it  would  be  a  good 
thing  to  step  in  a  little  bit  before  they  become  paupers? 

Mr.  Stewart:  I  believe  you  do  not  quite  understand  my  position.  We  arc 
not  hostile  to  a  voluntary  compensation  law  —  understand.  We  are  opposed  to 
the  wiping  out  of  the  present  laws,  and  as  we  say  this,  we  have  not  the  slightest 
objections  to  your  passing  any  voluntary  compensation  act  that  you  want  that  is 
agreeable  to  the  people. 

Mr.  Chairman  :  What  would  you  do  with  the  man  who  has  no  cause  of 
action  ? 

Mr.  Stew.vrt:    You  ask  my  private  opinion? 

Mr.  Chairman  :     Certainly. 

Mr.  Stewart:    In  giving  my  private  opinion,  I  want  to  give  it  without  bind- 
ing those  whom  I  represent,  as  I  do  not  know  as  I  am  fully  advised  as  to  what 
they  think  about  proposed  compensation  laws,  except,  I  know  they  are  unqualifiedly 
in  opposition  to  wiping  out  the  statutory  laws.    I  do  not  know,  gentlemen,  I  have 
not  studied  the  European  laws  enough  to  know  what  would  be  the  proper  and 
right  thing.     It  sounds  good  to  say  that  we  ought  to  prevent  men   from  being 
paupers  if  we  can  do  it,  and  it  is  not  an  answer  to  your  question  to  say  that 
-paupers  there  always  have  been  and  will  be,  but  nevertheless  that  is  the  fact.    I 
desire  to  say  that  the  paupers,  whom  you  speak  of  and  who  receive  alms,  arc 
not  the  people  who  are  injured  in  industrial  plants  and  on  railroads,  but  they 
come  from  a  class  of  paupers  who  have  been  paupers  for  years,  and  will  be  for 
all  time  to  come.    The  man  who  works  for  a  living,  if  he  loses  a  limb,  he  docs 
not  become  a  pauper,  and  your  question,  following  the  statement  which  you  make, 
-would  have  a  tendency  to  mislead  me  and  others  when  you  intimate  that  because 
•of  no  compensation  act,  you  have  in  Toledo  a  great  number  of  paupers,  who 
never  did  work.     Now,  I  venture  to  say  that  you  cannot  go  into  your  institu- 
tions in  Toledo  and  find  five  per  cent  of  the  paupers  there  because  of  injurj' 
incurred  while  in  any  employment  in  your  city.     I  would  suggest  that  your  Com- 
mission  look  up  the  statistics. 

Mr,  Chairman  :    I  know  what  the  statistics  are. 

Mr.  Stewart:     Of  all  the  men  T  know  who  have  been  injured,  I  only  know 
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of  one  man,  who  lost  both  eyes  after  coming  to  this  country,  who  is  now  in  the 
poorhouse. 

Mr.  Chairman  :    The  statistics  are,  as  you  say,  4.7  per  cent. 

Mr.  Stewart:  I  knew  it  was  somewhere  under  five  per  cent,  so  that  the 
number  is  so  slight  it  answers  your  question.  The  workmen  to  be  saved  from 
the  poorhouse  are  so  few  that  it  is  scarcely  worthy  of  mention.  You  cannot  pass 
a  law  which  will  justly  protect  every  person  and  keep  every  person  living  in. 
plenty. 

Mr.  Rohr:  If  1  understand  Mr.  Stewart  correctly  in  answering  question* 
three,  which  pertains  to  the  court  and  jury  system;  if  I  understand  Mr.  Stewart 
correctly,  he  said  he  had  no  fault  to  find  with  the  present  system  of  court  and 
jury. 

Mr.  Stewart:  That  is  the  position  which  I  desire  to  take,  provided  each, 
performs   its   separate    function. 

Mr.  Rohr:  To  continue,  Mr.  Stewart,  when  in  a  trial  court,  a  judge 
takes  the  case  away  from  a  jury,  it  is  carried  to  the  higher  court  and  the 
plaintiff  recovers  the  amounts  sued  for.  Do  you  approve  of  the  court  taking 
the  case  away   from  the  jury   under  the  present  system? 

Mr.  Stewart:  I  will  not  take  the  position  of  questioning  the  right  of  a 
court  to  use  its  judgment  as  to  whether  a  case  should  go  to  a  jury,  for  this 
reason,  there  are  many  cases  filed  that  really  state  no  cause  of  action.  Your 
Chairman  and  you,  no  doubt,  will  understand  exactly  what  I  mean,  and  when 
a  case  states  no  cause  of  action,  what  is  the  use  of  carying  it  through  all 
the  courts  and  making  a  lot  of  expense,  when  on  its  face  it  states  no  cause 
of  action.  Take  another  case:  When  a  man  has  on  paper,  a  cause  of  action,, 
but  fails  in  his  proof  to  make  out  a  cause  of  action,  what  is  the  use  of  wasting 
time  and  money  and  going  through  the  farce  and  formality  of  completing  the 
defense,  when  there  is  nothing  to  defend.  The  court  must  have  some  discre- 
tion. 

Mr.  Rohr:  To  continue,  Mr.  Chairman,  in  case  I  came  to  court,  the  circuit 
court,  for  instance,  claiming  $15,000  damages  for  the  loss  of  both  eyes,  and  on* 
the  assumption  of  the  court,  on  the  evidence  offered  the  court  would  take  it  away 
from  the  jury  and  non-suit  the  plaintiff  to  the  extent  of  throwing  it  out  of 
the  court — the  common  pleas  court.  The  attorney  representing  myself  would  carry 
it  to  the  supreme  court  of  Ohio  and  the  supreme  court  in  reviewing  the  case,, 
rendered  a  judgment  of  $12,500;  do  you  think  in  that  case  the  lower  court  was 
justified  in  taking  the  case  from  the  jury? 

Mr.  Stewart:  It  would  appear  not,  if  that  happened,  because  we  always- 
respect  the  opinions  of  the  higher  courts,  but  courts  are  human  instruments 
and  it  is  human  to  err,  and  you  will  never  find  —  you  will  never  live  long 
enough  to  see  men  and  laws  that  are  perfect,  and  when  we  go  to  court,  we 
have  simply  to  keep  going  until  we  get  what  we  think  we  ought  to  have,  or 
get  licked,  but  you  will  never  find  so  long  as  men  live,  courts  that  do  not  trrl 

Mr,  Rohr:  Do  you  not  think  that  a  jury  of  twelve  men  are  better  able 
to  weigh  this  evidence  than   a  man  who  was   entirely  judicial? 

Mr.  Stewart:  We  feel  that  a  man  has  a  right  to  be  tried  by  his  peers. 
You  know  that  often  this  question  comes  up  before  the  court  and  the  plaintiff 
is  non-suited  because  he  has*  no  suit.  Who  is  to  determine  it?  Are  the  courts 
to  have  no  discretion  at  all?  Are  you  to  deny  them  of  all  their  discre- 
tion in  determining  whether  or  not  the  party  has  a  suit.  You  file  a  suit  in 
court  and  it  does  not  state  a  cause  of  action.  Who  is  to  determine  —  a  jury 
not  skilled  in  the  law  and  which  does  not  know  what  constitutes  a  cause  of 
action?  I  would  not  take  that  position,  not  if  I  represented  all  the  labor 
organizations  in  the  State,  because  I  think  the  court  should  be  vested  with  some 


no  ini'm^ic  hearingsof  youngstoww. 

discretioir.  When  it  cotttcs  to  a  matter  of  fact,  howerer,  I  am  strongly  in- 
clined to  think  that  that  should  be  determined  by  the  jury,  but  I  do  not  beKcr« 
in  robbing  the  court  entirely  of  all  discretion,  and  to  say  that  every  case  which 
comes  into  court  most  go  to  the  jury  so  that  they  cannot  determme  whether  or 
not  there  is  a  cause  o4  action.  I  do  not  believe  that  our  tribunals  would  be 
thus  improved  and   I  would  be  sorry  to  see  it  undertaken. 

Mr.-  Rohr:  The  reason,  Mr.  Chairman,  that  I  asked  the-  question;  he  an- 
swered question  number  three,  and  in  confirmation,  I  want  to  know  w^hether  h« 
would   qualify  a  positive   statement. 

Mr.  Stewart:  Yes,  I  qualify  in  this  way,  I  think,  sir,  that  questions  of 
fact  are  the  domain  of  the  jury  and  questions  of  law  are  the  domain  of  the 
court,  and  I  am  not  favorable  to  either  one  usurping  the  functions  of  the  other. 

MR.  Wilson  :     I  do  not  know  that  I  have  any  categorical  list  of  questions 
to   ask,  but  I   would   like  very  briefly  to  say   in   reply  to   one   or  two   positions 
taken   by   Mr,   Stewart.     I    must   assume,   because   Mr.    Stewart   has-  assured  us, 
that  he  is  representing  the  James  Harvey  Lodge  of  Trainmen.     I   listened  yes- 
terday to  a  very  able  paper  delivered  by  the  National   President  of  the  Train- 
men's Union  of  America,   in  which   he  unqaulifiedly  and  without  reserve  stated 
that    it  was    the   vast    concensus    of    opinion    of    the   trainmen    of    America,   the 
condu^ors   and   brakemen>   that   there   should   be   a    National    Compensation  Aet 
for  workmen,  so  that  I  cannot  but  think  that  the  position  taken  by  the  Harvey 
Lodge  here,  is  the  mere  eddy  in  the  vast  current  of  the  imperative  demand  by 
the    Nation'   and   State    for   the    enactment    of    a    workman's    compensation   act. 
Now,  if  it  be  true,  that  the  injured  laborer's  remedy  is  obstructed  in  the  man- 
ner pointed,  out  by  Brother  Stewart,  by  the  building  of  huge  barricadeB  around 
factories,  shutting  off  the  place  ol  accident,  cutting  off  his  access  to-  the-  witnesses 
and  he  to  be  hampered  by  too  active  claim  agfents,  making  it  difficult   for  him 
to  assert  his  rights  at  common  law;  if  it  is  that  condition  which  confronts  us 
in  America,  it  seems  to  me  that  the  upshot  of  that  argument  is,  not  to  serfe 
the  client  which  he  reppesents,  as  the  upshot  of  that  argument  is  in   favor  of 
such  a  compensation  act,  is  to  make  it  unnecessary  to  procure  evidence  to  csttb-* 
lish  his    claim    and   entitle   him   to    his    pay   without   evidence.    .  It    seems   to  me 
that   that    is    the    very   conditions    urged    by    the    gentlenFwm,    as    well    known    in 
America   as   in   England,   who  has   raised   his   voice  on   behalf   of  thC'  people,  on 
behalf    of   the    laborers    in    direct    opposition    to  the    position    taken    by   Brother 
Stewart  today.     I   do   not   suppose-  that  this   workman's   compensation  mo\'efnent 
and   the   agitation    for  the   compensation   act,   was   a  movement   in    favoi-   of   the 
erapioyer,  but  I   suppose  it  was  in  response  to  the  imperative  demand  sweeping 
tha  coimtry  on  behalf  of  united  labor  and  such  compensation  act  should  be  en- 
acted.    That   is   aJl   I   have  to   say   in   that   regard.     In   reference   to   relief   asso- 
ciations, I  am  not  sufficiently  versed  in  the  details  to  succesfully  controvert  Mr 
Stewart*};  arguments,  but  I  want  to  say  that  one  railroad  company  which  I  have 
the-  honor   to   represent,    has   a    voluntary   relief    association ;    that    the    member- 
ship  in   it   is  purely  voluntary. 

Mr.   Chairman-:     What   road   is   it? 

Mu.  Wilson  :  The  Peimsylvania,  and  there  are  a  vast  number  of  em- 
ployes who  do  not  belong  to  it  at  all  and  draw  thfeir  pay  regularly,  and  it  has 
paid,  if  I  do  not  err,  $173,000,000  in  relief  benefits  to  men,  a  vast  majority  of 
whom  would  have  gone  penniless  at  the  common  law,  and  who  received '  their 
money  only  because  of  their  membership  in  this  relief  benefit  association.  Of 
course,  that  must  be  true  —  and  that  without  deprivmg  them  of  their  rights, 
if  they  had  any,  to  recover  full  compensation  for  their  injuries,  and  the  fact 
that  they  received  it,  is  positive  proof  that  they  had  no  right  at  common  law 
or  they  would  not  have  accepted  it     In  reference  to  rate  of  $2  per  month  per 
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thousand,  I  do  not  know,  that  that  is  correctly  stated;  I  had  supposed  that  it 
was  less,  and  I  still  think  it  is  less,  but  what  are  the  compensatory  advantages 
of  it? 

Mr.  Stewakt:  I  do  not  know  what  it  is  on  the  Pennsylvania,  but  I  was 
speaking  of  the  B.  &  O. 

Mr.  Wilson  :  These  relief  benefits  granted  by  these  relief  associations  are 
not  comparable  to  the  benefits  of  the  old  line  or  straight  insurance,  or  Train- 
men's Union.  The  benefits  are  granted,  not  only  against  loss  by  death,  but  insure 
them  against  accidents,  whether  temporary  or  pcr.nanent,  sick  benefits,  and  you 
insure  them  against  loss  of  time,  fron  sick.iess  or  accident,  however  trivial,  and 
during  all  the  time  they  arc  laid  up,  so  that  what  they  get  from  the  relief  benefit 
association,  is  vastly  more  than  insurance  companies  could  possibly  grant  them, 
at  least  double  or  treble. 

Mr.  STEW.^RT:  I  want  to  say  this  in  answer  to  Mr.  Wilson.  Mr.  Wilson 
does  not  seem  to  have  been  informed  that  the  compensation  act  referred  to  by 
the  railroad  men  was  of  the  voluntary  character,  and  that  being  the  case,  there 
is  nothing  which  I  have  said  as  representing  the  local  men,  which  in  any  way 
conflicts  with  any  honest  voluntary  relief  association  program.' 
Mr.  Chairman  :     I  think  your  position  is  clear. 

Mr.  Stewart:  That  is  as  to  the  relief  association.  In  referring  fo  the 
National  Compensation  Act,  desired  by  organized  railroad  men,  there  is  no  conflict 
of  opinion  amongst  tlie  lodges,  and  they  would  welcome,  if  such  a  thing  were 
practical,  and  my  brother,  representing  the  united  labor  organizations,  is  heartily 
in  favor  of  it,  but  it  should  not  be  compulsory.  I  am  making  that  as  strongly 
as  I' can  in  opposition  to  the  position  taken  by  Mr.  Wilson,  that  you  should"  wipe 
out  all  of  those  statutory  provisions  which  have  been  the  effort  of  years,  to  get 
some,  protection  for  workmen  and  their  families.  So  far  as  the  Pennsylvania 
Railroad  is  concerned,  I  know  nothing  of  the  workings  of  their  relief  associa- 
tions, but  I  speak  of  the  B.'  &  O.  There  is  no  conflict  between  the  local  lodge 
here  and  the  gra»ul  lod^fc,  as  one  of  the  members  of  your  Commission  is  well 
aware. 

W.  J.  Williams:  You  are  speaking  with  special  reference  to  the  laws  in 
connection  with  the.  protection  of  railroad  employes? 

Mr.  Stewart:  No,  Mr.  Williams,  I  am  not  only  speaking  of  them,  but  of 
all  the  statutory  laws  that  are  now  enforced  in  this  State.  There  are  certain 
ones  that  were  passed  by  the  Legislature  some  time  ago  in  reference  to  the  rail- 
road men,  but  the  Norris  law  applies  to  all  employes. 

Mr.  Williams  :  What  I  wanted  to  ask  you,  was,  in  answer  to  the  Chair- 
man's question,  that  for  the  protection  of  that  class  of  employes  which  now  have 
no.  protection,  is  this :  That  an  amendment  to  the  constitution  which  would 
authorize  the  Legislature  to  classify  employments,  whether  hazardous  or  other- 
wise, and  to  authorize  employes  engaged  in  hazardous  employments,  to  recover 
for  injuries  sustained  by  them,  unless  the  injury  was  the  direct  result  of  their 
own  negligence;  in  other  words,  to  abolish  the  doctrine  of  the  defense  of  fellow- 
servant  and  assumed  risk  and  contributory  negligence,  and  authorize  the  employe 
to  recover  for  all  accidents  incident  to  the  business  —  that  is,  to  authorize  any 
injured  employe  engaged  in  hazardous  employment  to  recover  for  his  injuries,  if 
he  himself  was  not  negligent.  Would  that  not  cover  practically  all  of  that  class 
of  cases,  to  which  the  Chairman  referred;  that  class  of  injured  employes  which 
now  have  no  cause  of  action  under  the  common  law. 

Mr.  Stewart:  Your  Honor,  that  question  covers  so  much  territory  and  in- 
volves new  thoughts,  and  I  would  suggest  that  Mr.  Williams  appear  before  you 
and   explain  his  ideas.     That  would  be  better  than  to  ask  the  question.     There  is 
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another  phase  of  the  question  to  which  I  desire  to  call  your  attention,  which 
perhaps,  by  supplementing  the  law,  would  be  provided  for.  Very  often  a  man  is 
injured  or  killed  and  there  is  no  one  left  to  tell  the  story. 

It  is  not  an  uncommon  happening  amongst  railroad  men.  We  hear  of  a 
man  being  sent  to  the  rear  of  the  train  and  he  is  never  again  seen  alive.  No  one 
is  present  when  the  fatal  accident  happens.  When  the  man  is  found  he  is  speech- 
less, and  there  is  no  one  left  to  tell  the  story.  In  this  case  where  there  is  noth- 
ing to  show  on  either  side,  I  think  it  would  be  no  more  than  fair  for  both  to 
bear  the  burden  of  loss.  As  it  is  now,  the  employe  bears  the  burden  entirely; 
whereas,  the  employer  might  have  been  at  fault.  So  that  in  cases  of  that  kind, 
where  mysterious  accidents  happen,  where  no  evidence  follows  as  to  the  negli- 
gence or  contributory  negligence  on  either  side,  some  relief  ought  to  be  fur- 
nished in  the  families  of  such  unfortunates,  and  the  burden  should  be  borne 
equally  by  the  parties. 

Mr.  Chairman  :     The  man  i?  killed  ? 

Mr.  Stewart:  When  he  is  killed  and  his  family  has  lost  $10,000  and  they 
settle  for  |S,000,  they  both  bear  equally  the  loss.  So  that  in  case  where  they  are 
unable  to  show,  or  where  they  are  unable  to  prove,  and  where  the  death  has 
been  under  such  circumstances  where  it  is  impossible  to  prove  the  cause,  then 
I  say,,  both  should  bear  the  burden  and  the  law  should  provide  that  the  jury 
should  give  one-half  of  the  amount  that  would  be  given  in  case  the  defendant 
were  liable.  That,  of  course,  touches  the  doctrine  of  negligence,  and  it  is  as 
fair  to  presume  one  way  as  the  other,  and  they  should  both  share  the  burden 
alike.  Before  closing,  I  desire  to  again  refer  to  the  address  of  Mr.  Wilson, 
who  preceded  me.  He  tells  you  that  he  has  grave  doubts  as  to  the  constitu- 
tionality of  a  workman's  compensation  act;  yet,  with  that  grave  doubt,  he  un- 
hesitatingly urges  you  to  recommend  such  a  compensation  act  and  to  further 
recommend  the  repeal  of  all  our  humane  statutory  laws  in  order  to  compel  the 
workman  to  accept  the  bounty  offered  by  the  compensation  act.  May  I  ask, 
Mr.  Wilson,  what  protection  the  workman  would  have,  if  the  proposed  act  should 
be  declared  unconstitutional,  as  he  evidently  thinks  it  would  be,  with  all  statutory 
relief  wiped  off  our  law  books.  One  of  the  trainmen  who  listened  to  his  argu- 
ment very  pertinently  replies :  "Mr.  Wilson,  is  willing  to  take  from  us,  all  we 
have  got  and  hand  us  a  lemon  in  return."  This  trainman's  observation  indicates 
that  the  men  are  alive  to  the  dangers  which  confront  them.  But,  Mr.  Wilson, 
doubting  the  constitutionality  of  a  compensation  act,  urges  your  recommendation 
of  it,  because  as  he  says,  "It  is  a  public  necessity,  and  necessity  knows  no  law." 
He  thus  assumes  the  position  taken  by  a  certain  Supreme  Court  judge  in  a  dis- 
senting opinion,  when  he  said :  "The  maxim  sallus  popuH,  suprenta  lex,  is  the 
foundation  of  all  police  law,  and  to  it,  even  rights  of  property  and  liberty  which 
are  protected  by  the  constitution  must  give  way.  When  dangers  threaten  the 
commonwealth,  there  arises  that  overruling  necessity  which  knows  no  law/' 

This  remarkably  strange  position  taken  by  a  judge,  was  properly  and 
severely  condemned  by  a  leading  law  journal  in  the  following  language:  "It 
seems  strange  that  the  above  should  be  an  utterance  from  the  bench  of  a 
Supreme  Court  judge  who  has  sworn  to  support  the  constitution,  rather  than 
that  of  a  political  orator  or  the  leader  of  a  mob,  who  was  trj'ing  to  secure  his 
followers'  consent  to  a  lynching."  But  such  is  the  fact,  although,  fortunately, 
it  appeared  in  a  dissenting  opinion.  The  maxim,  which  is  the  foundation  of  the 
utterance,  is  a  relic  of  barbarism,  formulated  before  the  principles  of  Christianitj' 
were  generally  diffused,  and  before  the  discoveries  of  science  had  made  it  pos- 
sil)1c  to  slmw  the  foolishness  of  the  fears  and  superstition  of  men. 

The   history   of   the   world    is    replete   with   instances   where   the    blind  and 
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ignorant  populace,  inflamed  by  passion,  or  desperate  from  fear,  ruthlessly  sacri- 
ficed the  individual  to  some  fancied  good  of  its  own,  and  justified  its  act  by  the 
idea  that  the  public  welfare  demanded  it.  The  modern  constitution  was  in- 
tended to  protect  the  individual  from  such  assaults  and  a  judge,  who  is  com- 
missioned upon  the  express  condition  that  he  uphold  the  constitution,  has  a  very 
inadequate  conception  of  the  obligations  of  his  ofHce,  when  he  permits  himself 
to  be  carried  away  by  the  popular  clamor,  for  some  fancied  public  good,  to* 
such  an  extent  that  he  can  say  that  even  rights  of  property  and  liberty,  whix:h-' 
are  protected  by  the  constitution,  must  give  way  before  it. 

It  is  almost  impossible  to  conceive  of  a  case  where,  under  modern  condi- 
tions, it  would  be  necessary  to  apply  such  a  maxim  in  such  a  manner  as  to 
destroy  the  constitutional  rights  of  the  citizen.  The  facts  calling  forth  the  utter- 
ance are  a  fair  illustration  of  the  extreme  to  which  the  popular  interpretation  of 
the  maxim  may  permit  the  public  to  go. 

Mr.  Chairman  :    We  will  now  hear  from  Mr.  H.   N.  Raisse. 

Mic   Raiss.e:    Before   I   begin,   I   think  it  would   be  right   to  state,  that  I 
represent  the  Labor  Organizations,  being  a  member  of  the  Central  Body  of  the- 
Mahoning  Valley,  and  also  a  delegate  to  the  State  Federation  of  Labor,  and  I 
bdieve  I  voice  the  sentiments  of  what  I  understand  to  be  the  labor  people  of 
Ohio.     These  are  the  answers  to  the  questions  as  we  see  them. 

1.  "What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  State  with 
r^giard  to  liability  of  employers  for  accidents  to  their  employes?  What,  if  any, 
are  your  suggestions  as  to  the  amendment  of  the  law?" 

Answer:  Very  good  as  far  as  it  goes.  No  one  can  question  the  abso- 
lute fairness  of  the  Employers'  Liability  law  in  Ohio  as  it  applies  to  railroad 
employes,  because  it  seeks  to  place  the  burden  for  the  loss  of  human  life  and 
limb  upon  those  who  receive  profit  from  the  railroad  industry.  If  any  changes 
are  contemplated  in  the  Norris  bill,  they  should  be  to  strengthen  and  broaden 
it,  so  that  employes  in  the  hazardous  trades  will  have  the  same  rights  as  rail- 
road employes,  and  this  can  only  be  done  by  entirely  removing  the  burden  of 
the  fellow-servant,  assumed  risk  and  contributory  negligence  rules.  No  em- 
ployers* liability  law  will  ever  be  fair  and  just  until  it  takes  the  burden  from 
the  backs  of  the  widows,  the  cripples  and  the  orphans,  and  places  it  upon  the 
industry,   where  it  belongs. 

2.  "What  is  your  opinion  of  the  operation  and  adequacy  of  the  labor  law  of 
this  State  in  relation  to  the  prevention  of  accidents,  and  what,  if  any,  are  your: 
suggestions  for  its  amendment  in  that  regard?" 

Answer:  Totally  inadequate,  because  much  of  the  legislation  now  on  the 
books  is  not  in  force  and  never  will  be  until  both  a  fine  and  a  workhouse  sen- 
tence are  added  after  the  first  offense.  Any  employer  who  deliberately  violates 
the  laws  made  to  protect  human  life,  is  the  kind  of  a  lawbreaker  who  should 
be  put  in  jail,  and  that  is  the  only  way  to  compel  respect  for  life-saving  laws. 

3.  "Is  the  court  and  jury  system  for  fixing  the  responsibility  for  industrial 
aoccidents  now  existing  in  the  State,  satisfactory  in  its  operation?  If  you  answer 
no,  state  why." 

Answer:  Yes,  as  to  the  jury  system,  but  the  court  system  is  not  satisfac- 
tory, in  that  the  present  law  permits  judges  to  usurp  the  functions  of  the  jury, 
in  taking  cases  from  their  consideration  and  entering  a  judgment  for  the  de- 
fendant We  demand  that  the  degree  to  which  the  injured  may  have  been 
responsible,  be  left  to  the  judgment  of  his  peers,  and  not  to  the  determination  of 
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r.  judge,  who,  in  many  instances,  is  prejudiced,  technical  and  inclined  too  much 
to  precedent. 

4.  "Are  you  in  favor  of  a  system  under  which  all  accidents  to  employes 
shall  be  compensated  for  without  regard  to  negligence,  but  under  which  the  com- 
pensation paid  shall  be  limited  in  amount?    Please  state  reasons  for  your  answer." 

Answer:  Yes,  we  are  thoroughly  in  favor  of  a  just  system  of  working- 
men's  compensation  that  will  result  in  placing  in  the  hands  of  the  widow  and 
the  cripple  one  hundred  cents  on  the  dollar,  and  not  one-half  or  less  than  one- 
half,  as  is  the  case  now  under  the  lawsuit  system.  But  we  are  unqualifiedly 
opposed  to  any  plan  that  does  not  give  the  widow  or  cripple  the  right  to  elect 
whether  to  accept  a  compensation  provided  by  a  Workingman's  Compensation 
Act  or  rely  upon  the  rights  extended  under  the  Employers'  Liability  Act  now 
on  the  statute  books. 

Reasons:  First — No  sane  person  intentionally  gets  injured  or  killed,  and 
in  999  cases  out  of  1,000,  the  injuries  or  death  can  be  directly  charged  to 
commercial  and  corporation  greed,  and  the  killing  pace  at  which  modem  day 
industry  is  carried  on. 

Second  —  Because  every  civilized  country  in  the  world  except  the  United 
States,  has  a  Workingmen's  Compensation  law,  by  which  the  cost  of  accidents 
in  industry  is  paid  in  full  to  the  injured  man,  and  is  not  frittered  away  by  ex- 
pensive litigation.  New  York  State  has  just  adopted  this  system.  A  recent 
journal  of  national  repute,  says  that  while  New  York  is  now  in  advance  of  any 
other  State,  it  is  only  about  as  humane  as  Turkey. 


5.  "If  you  are  in  favor  of  such  a  plan,  are  you  of  opinion  that  the  ex- 
pense should  be  borne  by  the  employer  or  shared  by  employer,  emploj'e  and  State?" 

Answer:  In  the  practical  operation  of  a  Workingmen's  Compensation  law, 
the  expense  is  never  borne  by  the  employe.  It  is  borne  by  the  industry.  There- 
fore, the  industry  should  bear  this  burden,  and  no  part  of  it  should  be  placed 
upon  the  employe  or  the  State.  , 

6.  "What  is  your  experience  as  to  the  value  of  relief  associations  of  em- 
ployes ?" 

Answer:  Relief  associations  conducted  by  employes  are  generally  satis- 
factory. But  when  conducted  by  the  employers  they  are  invariably  mere  schemes 
for  securing  cheap  releases  from  widows  and  orphans,  and  thus  defrauding  them 
out  of  their  legal  rights.  It  is  safe  to  say  that  the  operation  of  relief  associa- 
tions by  employers  in  the  State  of  Ohio  in  the  last  ten  years,  has  resulted  in 
cheating  widows  and  cripples  out  of  hundreds  of  thousands  of  dollars,  that  they 
are  legally  entitled  to. 

7.  "What  are  the  methods  and  provisions  of  your  local  union,  if  any,  ior 
the  care  of  its  injured  members?" 

I  here  state  that  I  think  it  is  a  well  known  fact,  that  all  unions  base 
their  income  and  their  relief  on  the  lowest  percentage  they  can  possibly  get 
from  the  wage  earner.  The  idea  is  to  just  pay  the  running  expenses  so  that  the 
relief  amounts  to  very  little  so  far  as  the  labor  unions  are  concerned,  unless 
they  have  some  insurance  fund  or  association  in  connection  with  the  union,  but 
speaking  from  the  union  standpoint,  that  amounts  to  practically  nothing. 

8.  "How  large  a  percentage  of  the  expenses  of  your  local  union,  if  any, 
per  annum,  are  paid  for  relief  of  injured  members?" 
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That  would  be  pretty  hard  to  demonstrate,  for  in  some  cases  of  injury  the 
relief  given  by  the  union  comes  from  the  attention  of  the  treasurer  being  called 
—  some  member  of  the  union  having  a  man  injured,  will  take  it  up  before  the 
union,  and  they  are  usually  given  aid,  but  in  some  cases  they  are  denied.  In 
reference  to  furnishing  statistics,  I  wish  to  say  to  this  Commission,  that  we 
have  not  had  time  to  gather  any  in  regard  to  our  people  in  the  Mahoning  Valley. 
This  is  a  large  place  and  we  have  large  industries  here,  and  I  believe  that  our 
injury  cases  are  far  greater  than  in  any  other  like  area  in  the  State  of  Ohio. 
Mr.  Chairman  :  Would  you  have  time  to  send  these  statistics  to  us  between 
now  and  our  Cleveland  meeting,  which  is  on  October  31st? 

Mr.  Raisse:  I  will  try  and  see  what  I  can  get  together  for  you  by  the 
first  of  November. 

Mr.  Raisse:  I  want  to  say  in  conclusion,  that  my  idea  of  the  labor  stand- 
point in  reference  to  compensation,  is  entirely  outside  of  the  law.  I  do  not  claim 
to  have  any  knowledge  of  the  law,  but  look  at  it  from  this  standpoint.  Any 
compensation  act  that  would  legalize  what  you  might  call  criminal  negligence, 
is  not  desired  by  the  laboring  people.  I  think  that  is  as  well  as  I  could  pos- 
sibly put  it.  As  the  Chairman  has  stated,  there  are  80  per  cent  of  the  people 
which  we  have  got  to  take  care  of,  who  get  nothing.  What  are  we  going  to 
do?  Arc  we  going  to  sacrifice  this  80  per  cent  of  the  people  so  that  20  per  cent 
may  get  something? 

I  have  a  little  thing  here  from  the  Illinois  Liability  Commission,  which 
states  that  out  of  100  industrial  accidents,  15  get  into  court,  seven  are  lost  and 
eight  are  won;  92  injuries  out  of  every  100  receive  no  compensation.  This  in- 
cludes fatal  as  well  as  non-fatal  accidents. 

I  do  not  desire  to  take  up  any  more  of  the  Commission's  time. 
Mr.   Chairman  :  .  Have  you  any  idea  of  how  many  accidents  occurred  in 
this  county  in  1909,  say? 

Mr.  Raisse:  I  possibly  could  find  out. 
Mr.  Chairman  :  We  would  be  glad  to  have  you  do  so. 
Mr.  Geo.  Edwards:  I  have  no  disposition  to  take  up  very  much  time  after 
this  long  discussion,  and  I  do  not  know  that  I  could  add  very  much  that  would 
be  enlightening.  I  am  disposed  rather  to  take  a  bird's  eye  view  of  this  question, 
and  discuss  the  ancient  rights  of  the  citizens  which  have  been  talked  about  so 
much  here.  That  is  the  right  of  trial  by  jury,  and  the  right  of  the  plaintiff  and 
defendant  before  the  jury.  It  seems  to  me  that  the  common  law  is  the  out- 
growth, not  of  judicial  opinion;  it  may  be  the  outgrowth  of  judicial  opinion,  but 
that  opinion  was  never  expressed  until  the  Legislature  had  spoken.  Even  in 
England  the  courts  were  always  on  the  side  of  privilege ;  in  every  instance  they 
stood  in  favor  of  privilege,  in  favor  of  the  landlord  and  in  favor  of  the  monop- 
olies at  all  times.  Now  then,  this  network  of  opinion  which  we  call  the  common 
law,  was  forced  from  the  judges.  That  is  our  own  experience.  They  would 
deprive  the  citizens  of  liberty;  all  the  time  that  has  been  the  disposition  of  our 
courts,  as  much  as  I  regret  to  say  it,  until  the  Legislature  speaks,  and  then  if 
by  any  hook  or  crook,  they  can  deny  the  right  provided  by  the  law,  they  will 
do  it.  They  will  say  the  statutes  do  not  apply  for  this  reason,  or  do  not  apply 
for  that  reason,  or  the  statutes  are  unconstitutional.  Now  in  England,  as  I 
understand,  it,  they  have  no  such  right.  The  courts  have  nothing  to  do  but 
obey  the  law.  Here  it  seems  to  be  their  business  to  violate  and  nullify  it.  It  is 
all  right  to  talk  here  about  this  being  the  general  clamor  on  the  part  of  the 
workers  for  this  law.  There  is  no  such  thing.  It  may  be  a  general  clamor 
manufactured  by  the  fellows  that  want  it.  We  see  or  hear  of  a  general  clamor 
in  the  United  States  right  now,  on  the  part  of  the  railway  employes,  for  a  law 
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giving  the  railroads  the  right  to  increase  their  tariff  rates  to  any  extent.  Why? 
For  the  very  specious  reason,  that  therefore,  the  employes  are  going  to  receive 
increased  wages.  Js  it  true?  Is  any  one  so  innocent  as  to  believe  that?  1 
should  say  not,  and  1  take  it  that  the  same  sort  of  manufacture  has  been  going 
on  in  this  clamor  for  the  compensation  act.  But  just  think  of  what  they  ask. 
They  want  to  do  away  with  what  little  protection  has  been  enacted  by  the 
Legislature. 

Mr.  Chairman  :  I  want  to  say  in  these  two  hearings,  in  Dayton  or  Gn- 
cinnati,  there  was  not  a  man  there  who  referred  to  it. 

Mr.  Edwards  :     It  is  in  the  questions. 

Mr.  Chairman  :    Yes,  but  up  to  this  time  no  one  has  mentioned  it 

Mr.  Edwards  :  It  seems  to  me  we  ought  to  direct  our  attention  to  bring- 
ing more  speedy  justice  to  the  one  injured,  and  permit  the  jury  to  say  what 
compensation  there  should  be.  We  know  the  tendency  —  and  here  is  where  1 
would  like  to  spend  a  little  time  —  we  "know  the  tendency  of  privilege  all  the 
time  is  to  press  down  and  to  make  that  compensation  as  little  as  possible  iu 
every  instance;  don't  we?  Yes,  we  do.  Even  in  my  own  short  recollection, 
verdicts  of  twenty  and  thirty  thousand  dollars  were  quite  a  common  thing.  You 
cannot  get  a  verdict  like  that  now,  but  if  you  did,  you  couldn't  hold  it.  Vou 
would  have  to  be  mangled  until  you  could  not  be  recognized  before  you  could 
hold  it,  and  that  is  a  "cinch".  And  now,  when  dollars  are  only  buying  lialf  as 
much,  we  are  getting  verdicts  only  half  as  large.  Why?  Simply  because  too 
many  opinions  have  been  dictated  in  the  back  offices  of  large  interests. 

Mr.  Chairman:  I  want  to  apologize  to  you;  I  was  desirous  of  bearing 
all  you  have  to  say,  but  I  have  to  speak  in  Toledo  tomorrow  noon,  and  in  order 
to  make  connections  I  will  have  to  leave  now.  Mr.  Perks,  the  Vice-Chairman, 
will  preside. 

Vice-Chairman  Perks,  takes  the  chair. 

Mr.   Edwari;s  :     Now,  it  seems  to  mc  that  Legislators,  interested  in   'be\\a,U 
of  the  employes,  should,  as  I  have  already  stated,  direct  their  attention  to  p;etting 
more  speedy  justice  for  the  plaintiff,  if  he  is  injured  by  any  means,  except  "by  "** 
own  contributory  ncRlisence.     These  ancient  ri^^hts  which  we  rave  so  much     about, 
are  nearly  done  away  with  by  the  statutes  that  have  been  placed  upon  the    1>ookS- 
Why  do  I  say  that?     Tlic  jury  was  supposed  to  be  anciently  the  judge  ^^^  *"^ 
laws  and  the  facts  where  there  was  an  issue  joined  between  the  plaintiff  at^d  tne 
defendant,   but   now   every   contrivance   is  used   to   take   away   the   power  C^f  ^"^ 
jury   to   decide   even   the    fact  —  one   of   them    is   a   list  of  questions   so   th^t  tnc 
upper  courts  may  have  an   excuse  of  reversing  a  verdict  rendered  by  th^^i* 
think  we   are  guilty   of  too   fetish   worship  of  judicial   opinion.     These  st^t^^^^* 
which    are   proposed   here,    I    have    not   given    sufficient   attention   to   be  at>'^ 
answer  each   of  them   separately.     It  seems   to   me  to  give   to  the   emplo>''C  ^ 
same  protection  that  the  wolf  gives  to  the  lamb. 

Mr.  VrcE-CHAiRMAX  :     Whom  do  you  represent? 

Mr.  Edwards  :     The  Henry  George  Association. 

Mr.   Vice-Chairman:     We   will   now   hear   from   Mr.   R.   A.   Wilkinso^^'  •'." 

Mr.  Wilkinson:     I  come  here  rei)re?enting  no  one  but  myself,  and  mV  P^ 

tion    is    Superintendent    of    The    Struthers    Furnace    Company.      From    the      ^^^ 

tions   wliich    have    been    asked    by    the    Commission,    I    will    state    that    ouf     ".. 

TPnis 
nacc   Company  has   put  in   operation   since  July    1st,   a   compensation   plan.  w. 

is    taken    with    The   Travelers'    Insurance    Company,    at   a   cost    of   $4.62    p^^     , 

of  the  payroll.     I   couldn't  go   into  the   provisions  and  details.     One-half   ^^^      r 

waives    are    paid    in    case    of    accident,    during    permanent   disability.      In    cs*^^ 

deatli.  tl  e  same  amount  for  three  years.     I    simply  state  this  to  give  an   ^'^^^ 
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to  the  questions  on  the  attitude  of  the  employer  on  this  question,  as  a  concrete 
example.  Of  course,  you  are  familiar  with  the  attitude  of  the  Carnegie  Steel 
Corporation.  They  put  into  operation  at  their  plant  recently  a  voluntary  plan; 
also  the  fact  that  the  Youngstown  Sheet  &  Tube  Co.  has  recently  put  a  volun- 
tary compensation  plan  in  operation;  they  are  not  insuring  with  an  insurance 
company  but  handling  the  insurance  themselves,  being  a  large  company,  and  so 
on.  We  do  not  mind  carrying  the  insurance  ourselves,  but  under  the  present 
laws  of  Ohio,  we  might  carry  that  insurance  and  still  be  liable  in  addition. 
For  that  reason  we  must  carry  —  yuu  see  our  company  employs  150  men  in  a 
furnace  business,  which  is  dangerous  insurance,  and  we  must  carry  our  com- 
pensation plan  in  an  insurance  company.  Now,  one  point  that  impresses  me 
in  regard  to  a  compensation  law  is  this:  That  you  should  endeavor  to  frame 
such  a  law  as  will  cover  all  cases  of  accident  in  such  a  way  that  the  man 
injured  will  not  have  to  go  to  court.  In  my  mind,  the  ideal  law  is  the  auto- 
matic law  and  the  ruling  out  of  the  courts  entirely,  and  one  thing  in  addition 
to  my  opinion,  which  confirms  me  is  this,  from  the  investigation  of  the  State 
of  Minnesota,  Bureau  of  Labor  and  Commerce,  there  is  a  very  significant  state- 
ment  in  that  investigation,  giving  the  results  in   New  York: 

"An  attorney  in  New  York,  who  has  handled  six  thousand  cases  in  damage 
suits,  states  that  the  master  and  servant  cases  *  *  *  average  compensation  in 
these  cases  either  in  settlements  or  indemnities  awarded,  amounted  to  three  hun- 
dred dollars  That  makes  a  total  of  $1,800,000  which  was  paid,  half  of  which  went 
to  the  workincjman.  the  other  going  to  the  lawyers.  In  other  words,  in  these  6,000 
cases,  there  was  an  expenditure  of  about  $000,000  which  went  to  the  workingman. 
Now,  what  did  it  cost  the  State  of  New  York  in  the  way  of  expense,  if  not  New 
York  City?  This  same  lawyer  gives  it  as  his  estimate  that  the  courrts  in  New 
York  State  and  the  judicial  system  in  Greater  New  York,  cost  $6,000,000  a  year, 
and  that  60  per  cent  of  the  work  of  that  system  is  represented  by  accident  and  lia- 
bility cases.  In  other  words,  the  State  of  New  York  paid  out  $3,600,000  as  expense 
of  procedure  assessed  upon  the  public  as  taxes  in  order  to  get  into  the  working- 
man's  Hand,  $000,000  worth  of  compensation." 

Now,  if  it  be  true,  as  stated  on  page  45,.  that  $300  is  the  average  compen- 
sation of  those  who  do  receive  for  all  these  other  expenses,  six  times  that,  or 
$1,800,  might  be  the  average  amount  received,  and  it  is  for  that  reason  I  believe 
that  the  work  of  this  Commission  should  be  directed  along  the  lines  of  working 
out  an  automatic  compensation  system  as  will,  if  possible,  entirely  —  if  not  en- 
tirely, approach  it  as  nearly  as  you  can  —  to  entirely  eliminate  the  legal  expense 
and  the  adjudication  in  the  adjustment  of  these  suits. 

One  .word  further :  To  my  mind  the  principle  of  the  system  which  I  ad- 
vocate in  general,  is  held  in  the  European  countries,  having  been  in  operation 
in  various  forms  for  a  number  of  years.  Now,  we  have  another  system  here. 
Under  this  system  the  amount  given  in  a  small  percentage  of  the  cases,  is  very 
much  in  excess  of  the  amount  given  under  a  compensation  system  which  you 
might  plan.  Now,  it  seems  to  me,  that  if  we  are  to  pay  to  a  general  compen- 
sation plan  to  those  who  are  injured,  both  because  of  their  negligence  and  be- 
cause of  the  risks  of  the  trade,  then  we  certainly  must  give  up  the  opportunity 
of  taking  something  away  above  the  average,  a  very  large  judgment,  and  accept 
the  medium  compensation.  In  other  words,  that  compensation  which  will  mean 
tbe  greatest  good  to  the  greatest  number  of  workmen  of  this  country.  I  repeat, 
that  such  a  compensation  —  it  seems  to  me  that  in  enacting  a  compensation  law 
that  would  be  just  and  equitable  —  not  a  large  judgment  to  eight  per  cent  of 
the   injured,  but  the  greatest  good  to  the  greatest  number. 

Mfi.  WiNANS :  Do  I  understand  you  to  say  that  this  insurance  as  carried 
by  this   firm  costs  $4.62   on   the  payroll  of  the  employes   on   the   $100? 

Mr.  WiLKiNsox:    Yes,  sir. 
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Mr.   Winans:    Is   that   paid   by  the   company? 

Mr.   Wilkinson  :    Yes,  sir ;  paid  entirely  by  the  company. 

Mr.  Winans:    What  does  the  employe  receive? 

Mr.  Wilkinson  :  I  cannot  answer  that  question  now,  but  if  you  wish  a 
copy  of  the  policy,  I  will  send  it  to  you. 

Mr.  Winans:    What  do  the  employes  get  in  case  of  permanent  disability? 

Mr.   W^ilkinson:    Half  pay   for  three  years. 

Mr.  Winans:    In  case  of  death? 

Mr.  Wilkinson:  One-half  wages  for  three  years.  I  do  not  maintain  that 
this  is  an  ideal  plan,  but  it  is  the  best  that  we  could  arrive  at  under  existing 
law. 

Mr.  Winans  :  I  think  you  are  getting  the  worst  of  it  by  the  insurance 
company. 

Mr.  Wilkinson:  Let  me  state  further.  This  $4.62,  per  $100,  a  little  less 
than  25  per  cent  of  it  goes  to  the  insurance  company  to  take  care  of  our  lia- 
bility, to  insure  us  against  suits,  but  more  than  75  per  cent  of  the  $J.(»2  per 
$100  on  the  payroll  is  for  the  compensation,  where  last  year  we  paid  only  one 
per  cent  for  liability.  It  shows  that  the  insurance  company  realizes  if  it  can 
pay  a  just  compensation,  the  liability  risk  is  almost  eliminated.  That  is  what  it 
shows  to  the  insurance  company. 

Mr.  Winans  :  You  do  not  need  to  answer  this  question  unless  you  want 
to.  Do  you  believe  your  company  would  be  willing  to  pay  four  and  one-half 
per  cent  on  the  $100  into  a  State  fund,  the  same  as  you  are  doing  in  this 
company,  to  take  care  of  your  employes? 

Mr.  Wilkinson  :    The  best  answer  I  can  give  to  that,  is  what  we  are  doing. 

Mr.  Winans:    Would  you  be  willing  to  pay  it  into  a  State  fund? 

Mr.  Wilkinson  :  I  believe  that  they  would,  if  the  insurance  was  auto- 
matic, and  there  was  no  question  of  the  cases  being  carried  further,  and  having 
no  further  legal  expense  in  the  way  of  litigation. 

Mr.  Winans:  It  is  our  desire  to  adopt  a  plan  of  compensating  the  em- 
ploye to  the  extent  that  he  will  accept  it  rather  than  to  sue,  but  I  do  not  be- 
lieve we  ought,  until  we  have  an  ideal  system,  well  tried  out,  interfere  with 
the  common  law  or  statutory  doctrine  of  our  State. 

Mr.  Wilkinson  :  The  gravamen  of  my  remark  is,  unless  you  can  arrive 
at  such  a  plan,  you  are  going  to  increase  the  cost  to  the  employer  and  you  are 
not  going  to  help  or  benefit  the  laboring  man  very  much. 

Mr.  Rohr:  Mr.  Wilkinson,  are  you  of  the  opinion  that  if  all  the  employers 
of  labor  of  the  State  were  payitig  into  a  common  fund,  controlled  by  the  State, 
or  in  other  words,  it  might  perhaps  go  to  the  State  Bureau  of  Labor  Statistics 
—  all  the  employers  contributing  to  that  fund,  would  it  not  have  a  tendency  to 
reduce  the  cost  to  the  employers  who  today  are  trying  to  be  fair? 

Mr.  Wilkinson  :     In  my  judgment,  it  would,  very  decidedly. 

A  MrMBER  OF  THE  AuDiENCE :  Mr.  Chairman,  I  think  any  further  discussion 
on  this  matter  is  practically  useless  at  the  present  time.  Mr.  Raisse  has  voiced 
my  sentiments  entirely.  That  is  the  understanding  that  we  have  come  to  about 
the  answers  to  the  questions,  although  if  it  were  not  so  late,  there  are  a  few 
things  I  would  have  liked  to  have  discussed,  but  I  believe  we  have  had  a  fair 
discussion  of  the  matter,  and  the  only  thing  I  can  say,  that  I  am  entirely  in 
accord  with  Mr.  Raisse's  statement  and  agree  with  him  entirely. 

Mr.  Perks:  Mr.  Raisse  said  that  it  was  his  idea  to  charge  the  burden  of 
industrial  accidents  to  the  industry.  Have  you  any  scheme  by  which  that  should 
be  done? 

Mr.  Granev  :     In  my  opinion,  the  industry  ought  to  pay  its  share  of  it. 
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Mr.  Perks  :    Mr.  Raisse  said  it  ought  to  be  all  charged  to  the  employer. 

Mr.  Graney  :  I  mean  that  the  small  industry  should  not  pay  as  much  as 
the  larger  industry,  but  I  believe  that  the  industries  generally  should  pay  it. 

Mr.  Raisse:  When  I  stated  that  the  industry  that  is  being  taxed  for  this 
fund,  I  mean  that  the  industry  is  entirely  at  fault  for  all  injuries,  whether  they 
were  due  to  contributory  negligence  or  criminal  negligence  on  the  part  of  the 
employe.  The  very  fact  that  the  injury  took  place  in  any  industry,  makes  those 
people  to  blame.  All  these  divi<leiids  are  paid  by  the  selling  price  of  the  goods, 
all  the  insurance  that  must  be  paid,  all  overhead  charges,  everything,  is  gauged 
by  the  selling  price.  Therefore,  the  consumer  eventually  pays.  While  the  in- 
dustry pays,  yet  the  society  at  large  must  m.'c^t  it,  but  it  should  be  paid  by  the 
industry. 

Mr,  Perks:  You  realize,  do  you,  that  that  might  work  a  hardship  on  a 
manufacturer  in  Ohio,  provided  he  had  to  pay  this  amount  that  you  speak  of, 
while  his  competitor  in  Indiana  would  not  have  to  do  it,  because  of  the  differ- 
ence in  laws? 

Mk.  Graney:     I  believe  that  point  is  well  taken. 

Mr.  Smith  :  Mr.  Rainey,  do  you  believe  that  when  a  man  enters  into  any 
certain  line  of  business  or  into  any  certain  factory,  that  he  belongs  to  the  in- 
dustry when  he  is  seeking  to  earn  his  living  in  that  industry? 

Mr.  Graney':    To  a  certain  extent  he  may  be. 

Mr.  Smith  :  Do  you  believe  that  he  derives  his  proBt  the  same  as  a  man 
iwho  owns  the  industry? 

Mr.  Rainey:    I  would  like  to  hear  that  again. 

Mr.  Smith  :  Do  you  believe  that  the  man  who  works  in  a  certain  plant  or 
derives  his  living  from  that  plant  the  sam^  as  the  man  who  owns  the  plant? 

Mr.  Graney:    No,  not  by  any  means. 

Mr.  Smfth:    Not  in  proportion? 

Mr.  Graney:  You  cannot  place  it  that  way.  He  is  practically  paid  for  his 
labor,  and  that  is  as  far  as  his  interests  are  concerned.  ' 

Mr.  Smith:     Is  he  a  part  of  the  industry  while  he  is  working  there? 

Mr.  Graney:     No,  in  my  opinion  he  is  not  a  part  of  the  industry. 


CLEVELAND,  OHIO. 

October  31  and  November  1-2,  1910. 

The  Commission  was  called  to  order  by  Jas.  Harrington  Boyd,  chairman, 
in  the  Chamber  of  Commerce,  at  2  o'clock  p.  m.,  and  delivered  the  ioUowiag 
address : 

Gentlemen  of  Cleveland:  We  take  great  pleasure  in  saying  that  wc  are 
delighted  to  have  so  many  business,  men  and  laboring  men  to  appear  at  this 
hearing. 

The  ■  Employers'  Liability  Commission  of  Ohio  was  appointed  by  the  Gov- 
ernor on  or  about  July  1,  1910,  "to  inquire  into  the  question  of  employers'  liability 
and  other  matters." 

The  Commission  organized,  August  5,  1910.  The  individual  members  of 
the  Commission  from  August  5  to  September  2d  and  3d  spent  their  time  in  in- 
vestigating the  history  and  operation  of  the  acts  for  the  compensation  of  employes 
injured  in  industrial  accidents,  which  have  been  in  operation  in  European  countries 
from  three  to  twenty-seven  years.  We  have  investigated  also  the  results  of  the 
investigation  of  the  Employers'  Liability  Commissions  of  other  states,  to-wit: 
New  York,  Massachusetts,  Wisconsin,  Minnesota  and  Illinois.  We  have  also  in- 
vestigated the  results  of  the  Pittsburg  Survey,  made  through  the  Russell  Sage 
Foundation  Fund,  of  all  the  industrial  accidents  of  Allegheny  County,  Pa.,  from 
June  30,  1907,  to  July  1,  1908. 

We  have  also  reviewed  the  history  of  industrial  insurance  by  professional 
scholars  and  economists.  These  investigations  were  reported  by  individual  mem- 
bers of  the  Commission  at  our  meeting  in  Columbus,  on  September  3,  1910,  and 
plans  were  then  made  for  putting  into  operation  a  scheme  for  our  investigation 
at  our  next  meeting  at  Columbus  on  September  22-23,  1910.  This  plan  for  secur- 
ing information  and  the  holding  of  public  meetings  is  now  being  carried  out 

Now,  what  follows,  is  the  most  important  part  of  this  sjrstem:  These  in- 
vestigatipns  show,  for  example,  that  the  liability  insurance  companies  doing  busi- 
ness in  New  York  State  collected  in  premiums  during  1906-7-8,  $25,523,585;  and 
they  paid  out  in  settlement  of  suits,  $8,560,000. 

From  these  figures  it  follows  that  on  an  average  only  36.34  per  cent  of 
what  employers  pay  in  premiums  for  liability  insurance,  is  paid  in  the  settle- 
ment of  claims  and  suits.  In  other  words,  for  every  $100  which  the  employers 
pay  out  for  protection  against  liability  to  their  injured  workmen,  less  than  $37 
is  paid  to  these  workmen ;  $63  goes  to  pay  the  salaries  of  attorneys  and  claim 
agents,  to  the  cost  of  soliciting  business,  the  court  costs  and  to  the  costs  of 
administration   and   profit. 

It  is  further  shown  that  the  injured  workmen  must  on  the  average,  pay  out 
of  this  30.34  per  cent  which  he  gets,  26.3  per  cent  to  his  attorney.  And  this,  too, 
where  recoveries  are  quite  large.  The  following  statement  is  a  most  important 
one:  The  best  evidence  shows  that  only  at  most,  less  than  25  per  cent  of  what 
the  employers  pay  out  on  account  of  the  liability  of  claims  of  workmen  injured 
in  industrial  accidents,  ever  reaches  the  hands  of  the  injured  workmen.  During 
the  year  1887,  under  the  operation  of  the  German  Insurance  Law,  there  were 
106,101  accidents,  among  3,861,560  workmen ;  15,970  of  these  injured  persons  were 
incapacitated  for  work  for  more  than  thirteen  weeks.  The  next  is  the  funda- 
mental point :  16.78  per  cent  of  these  15,970  injured  persons,  or  3,156,  were  due 
•.to  the   fault   of   the  employer;   25.54  per  cent  of  these   15,970,   or  4,094    injured 
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workmen,  were  due  to  the  fault  of  the  injured  employes;  54.60  per  cent,  or  8,720 
were  due  to  the  inherent  dangers  of  the  industry.  The  Austrian  tables,  on  the 
Average,  attributes  70  per  cent  of  all  the  industrial  accidents  due  to  nobody's 
negligence  but  to  the  trade  risks.  The  tables  of  Wisconsin  and  Minnesota  Labor 
Departments,  go  to  show  that  40  to  50  per  cent  of  all  industrial  accidents,  on 
the  average,  are  due  to  nobody's  negligence,  but  to  trade  risks. 

During  the  years  1906-7-8,  nine  liability  insurance  companies  doing  business 
in  New  York  State,  insuring  employes  against  accident,  received  notice  of  414,084 
accidents  and  made  payments  in  52,427  cases  of  injured  employes.  That  is,  there 
was  one  payment  for  every  eight  accidents. 

1st.  That  only  a  small  per  cent  of  workmen  injured  by  accidents  of 
employment  receive  substantial  compensation,  and  therefore,  as  a  rule,  they  and 
those  dependent  upon  them,  are  forced  to  a  lower  standard  of  living  and  are 
often  compelled  to  depend  for  support  upon  public  and  private  charity. 

2nd.  That  the  present  system  is  wasteful,  being  costly  both  to  the  State 
and  the  employers,  the  compensation  to  the  victims  of  accidents  being  inade- 
quately small. 

3rd.  That  the  present  system  is  slow  in  operation  and  necessarily  causes 
great  delay  in  the  litigation  and  sttlement  of  claims. 

4th.  That  the  operation  of  the  present  laws  fosters  antagonism  and  strife 
between  employes  and  employers. 

Now,  in  looking  towards  remedies.  The  German  plan  of  insurance  against 
sickness,  accidents  and  invalidism  and  old  age  in  industrial  accidents,  has  paid 
out  during  the  last  twenty  years,  ending  in  1905,  $802,000,000.  Of  this  total  sum; 
$555,750,000  was  paid  on  account  of  sick  insurance;  $232,750,000  was  paid  on 
account  of  accidents,  and  $13,500,000  paid  on  account  of  invalidism  and  old  age. 
To  the  fund  necessary  to  make  these  payments,  the  employer  contributed 
^24,500,000.  The  employes  contributed  $377,000,000  and  the  Imperial  Government 
paid  the  entire  cost  of  administration  and  a  small  portion  of  the  funds  necessary 
to  take  care  of  invalidism  and  old  age. 

The  general  rules  are  in  respect  to  the  raising  of  the  insurance  fund,  that 
the  employed  shall  pay  two-thirds  of  the  fund  necessary  to  take  care  of  sick 
insurance  which  lasts  for  thirteen  weeks,  and  the  employers  pay  one-third.  In 
the  case  of  accident  insurance  the  employers  pay  it  all.  In  the  case  of  invalidism 
and  old  age  insurance,  the  Imperial  Government  pays  $12.50  for  each  person 
injured  and  the  remainder  of  the  fund  is  paid  half  and  half  by  the  employers 
and  employes. 

While  all  other  European  countries,  except  Turkey  and  England,  have  a 
modified  form  of  the  insurance  plan,  England  has  an  entirely  different  plan, 
which,   very  briefly,  is  the  following: 

Tlie  German  plan  in  1907,  had  27,172,000  workmen  insured  against  sickness, 
accidents  and  old  age,  out  of  a  population  of  60,000,000  people. 

Now,  briefly,  the  English  plan  which  has  13,000,000  workmen  insured  is 
the  following:  In  ca&e  of  death,  the  compensation  paid  is  at  most,  three  years' 
wages  at  £300,  or  ^1,460  with  a  minimum  payment  of  three  years'  wages  at  £150, 
or  $730. 

In  case  of  disability  which  lasts  longer  than  one  week,  the  compensation 
paid  is  one-half  week's  average  wage,  not  to  exceed  $4.87,  as  long  as  the  dis- 
ability lasts.  Responsibility  for  the  payment  of  the  compensation  rests  solely 
on  the  employers  and  they  are  not  required  to  insure.  In  both  the  German  and 
English  plan,  the  rules  of  contributory  negligence,  assumption  of  risk,  and  the 
fellow  .servant  rules  are  abolished,  and  the  only  kind  of  negligence  recognized  is 
that   of    malicious  negligence  on  the  part  of  the  employer  or  the  employe. 
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The  fundamental  point  which  seems  to  be  overlooked  in  most  every  in- 
stance is  the  following:  Even  the  statistics  of  the  United  States,  insofar  as 
they  are  available,  show  that  over  50  per  cent  of  all  industrial  accidents  are  due 
to  the  inherent  dangers  and  risks  of  the  industrial  business,  that  not  to  exceed 
20  per  cent  of  all  these  accidents  are  due  or  attributable  entirely  to  the  negli- 
gence of  the  employer,  and  at  most  25J  per  cent  are  attributable  solely  to  the 
negligence  of  the  employe. 

Now  the  common  law  does  not  presume  to  furnish  a  plan  of  relief  except 
where  it  can  be  proven  that  the  defendant  is  at  fault.  Therefore,  the  common 
law  does  not  presume  to  furnish  any  relief  for  something  like  from  60  per  cent 
to  80  per  cent  of  all  persons  injured  in  the  United  States,  and  the  best  estimate 
of  the  number  of  persons  injured  and  killed  in  industrial  accidents  in  1909,  is 
536,000  people.  In  order  to  impress  that  upon  your  minds,  I  have  figured  up  the 
following  proposition : 

In  the  battle  of  Gettysburg,  which  lasted  three  days  in  actual  fighting,  there 
were  killed  and  wounded  and  missing,  43,500  soldiers,  and  if  therefore,  you  were 
to  have  a  battle  of  Gettysburg  in  one  of  each  of  twelve  divisions  of  the  United 
States,  one  in  one  month,  say  in  the  neighborhood  of  Boston,  and  the  next  month 
in  the  neighborhood  of  New  York  City,  and  the  third  month  in  the  neighborhood 
of  New  Orleans,  then  one  in  St.  Louis,  and  one  in  Minneapolis,  and  put  one  in 
Pittsburg  and  one  at  Denver  and  one  at  Portland,  and  wind  up  the  end  of  the 
Pittsburg  and  at  Chicago,  and  one  at  Denver  and  one  at  Portland,  and  wind  up 
the  end  of  the  year  at  San  Francisco,  you  would  not  create  quite  the  damage 
and  destruction  which  takes  place  in  the  industrial  activity  of  the  United  States 
in  one  year,  and  for  all  that  destruction  the  common  law  remedy  does  not  pre- 
tend to  furnish  any  remedy  or  relief,  only  in  those  cases  in  which  the  employer 
is  negligent,  and  the  best  figures  indicate  that  it  does  not  exceed  20  per  cent  of 
all  injuries,  and  even  the  part  of  that  relief  which  reaches  the  employe  is  less 
than  one-fifth  of  what  the  employer  pays  out. 

And  so  the  purpose  of  the  Commission  is  to  gather  as  much  information 
as  possible  by  public  hearings  and  otherwise,  by  historical  investigation  of  plans 
and  operations  in  foreign  countries,  and  the  investigations  of  the  Commissions 
already  at  work  in  this  country,  and  try  to  formulate  some  new  plan  of  com- 
pensation of  workmen  injured  in  industrial  accidents,  and  perhaps  we  should 
say,  without  regard  to  negligence,  unless  it  should  be  for  malicious  negligence 
on  the  part  of  the  employer  or  employe. 

The  compensation  should  be  at  hand  and  should  be  paid  direct  to  the 
employe  without  any  waste,  if  possible. 


Mr.  Chairman  :  We  would  now  be  pleased  to  hear  from  Mr.  Stephen 
Tener. 

Mr.  Stephen  W.  Tener:  Mr.  Chairman  and  Gentlemen  —  I  did  not  know 
just  what  form  this  discussion  would  take,  so  I  simply  answered  these  questions 
the  committee  has  asked.  I  found,  however,  in  looking  up  some  ancient  history 
last  evening,  this  question  of  compensation  for  injury  is  quite  ancient.  I  found 
back  in  the  beginning  of  the  sixth  century,  the  then  emperor  of  the  Roman 
Empire,  Justinian,  enforced  this  law,  that  if  any  one  exercised  a  profession  or 
trade  for  which  he  was  not  qualified,  he  was  liable  for  all  damages  which  his 
want  of  skill  or  knowledge  might  occasion.  Of  course  that  is  good  law,  logically 
thought  out;  but  the  only  weak  point  in  it  lies  in  the  fact  that  this  artisan  who 
caused  the  damage  to  his  workman,  might  not  have  any  money  to  pay  him,  and 
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the   injured  man   was  thrown   on   society.     We   have   the   same   question    today, 
exactly. 

Question  1.  "What  is  your  opinion  as  to  the  fairness  of  the  laws  of  this 
State  with  regard  to  the  liability  of  employers  for  accidents  to  their  employes?" 
Specifically  with  respect  to  the  Act  of  May  12,  1910,  I  think  it  is  decidedly 
unfair  to  class  as  superiors  anyone  whose  duty  it  is  simply  to  give  a  signal  or 
warning.  An  analysis  of  this  feature  of  the  la^,  will  lead  to  conclusions  not 
entirely   relieved   of   absurdity. 

Also  I  consider  as  being  unfair  the  exemption  of  <he  employe  from  all 
blame  for  injurious  results  of  using  tools  and  appliances  known  to  him  to  be 
defective.  In  many  cases  the  servant  has  better  opportunity  than  the  master  for 
determining  the  condition  of  tools,  appliances,  etc.  True,  the  employer  may 
protect  himself  by  making  it  the  bounden  duty  of  the  employe  to  report  all 
defective  and  unsafe  conditions,  but  .the  carrying  out  of  this  protective  feature 
will  be  found  impracticable,  I  might  say  impossible,  particularly  in  industries 
employing  men  of  mixed  nationalities,  the  majority  of  them  wholly  unable  to 
speak   or   understand   the   English    language. 

Kut  these  are  minor  matters  in  comparison  with  the  unfairness  of  the  laws 
to  all  persons  concerned,  with  respect  to  uncertainty  as  to  liability  and  right  of 
recovery  and  amount  to  be  paid,  together  with  the  terrific  waste  of  time  and 
money  in  thftir  application,  with  the  final  result  always  in  doubt  up  to  the  last 
moment. 

Question  2.  "What  is  your  opinion  of  the  operation  and  adequacy  of  the 
labor  law  of  this  State  in  relation  to  the  prevention  of  accidents,  and  what, 
if  any,   are  your  suggestions  for  its  amendment  in  that  regard?" 

In  my  opinion,  the  labor  law  is  inadequate,  in  that  in  the  matter  of  State 
inspection,  it  does  not  go  far  enough.  I  refer  to  the  fact  that  eleven  inspectors 
are  expected  to  cover  the  entire  eighty-eight  counties,  and  I  claim  that  such  a 
small  corps  of  inspectors  cannot  possibly  cover  so  much  ground  and  do  justice 
to  the   matter. 

These  inspectors  should,  of  course,  be  divorced  from  politics;  they  should 
all  be  competent  men  and  appointed  for  their  intimate  knowledge  of  manufactur- 
ing conditions.  I  believe  that  through  thorough  and  frequent  inspections  the 
State  authorities  will  learn  far  more  about  the  causes  of  accidents,  and  what 
can  be  done  to  prevent  them,  than  can  possibly  be  ascertained  in  long  distance 
fashion  from  any  reports  of  accidents  that  may  be  lodged  with  the  head  of  the 
department  at  Columbus. 

The  State  of  Pennsylvania  has  thirty-nine  inspectors,  five  of  them  women, 
and  more  than  one  of  these  Pennsylvania  inspectors  has  complained  to  me  that 
their  assigned  territory  was  too  large  to  be  covered  properly  and  thoroughly 
by  SL  single  individual.  My  company,  with  about  7,^00  employes  in  this  State, 
supports,  in  addition  to  a  chief  safety  inspector  located  in  Pittsburg,  a  district 
inspector    located  in   Cleveland,  with  several   deputy  inspectors  at   each   plant. 

In  the  matter  of  employment  of  minors,  I  think  that  the  employers  should 
have  some  protection  against  the  minor  giving  false  or  misleading  information 
relative  to  his  age.  My  company  will  not  knowingly,  under  any  circumstances, 
employ  a  minor  in  any  manufacturing  department  under  the  age  of  sixteen,  but 
we  have  trouble  continually  with  young  men  between  that  age  and  the  age  of 
twenty-one,  who  deliberately  misrepresent  their  age  in  order,  no  doubt,  to  ob- 
tain  positions  somewhat  in  advance  of  their  years. 

Question   3.     "Is    the    court   and    jury    system    for    fixing    the    responsibility 
for   industrial  accidents,  now  existing  in  the  State,  satisfatory   in   its  operation?'* 
I    respectfully   submit   that   no   person    familiar    with    conditions,   could    pos- 
sibly   answer    this  question    in   the  affirmative. 
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It  will  probably  not  be  disputed,  that  many  verdicts  arc  affected  by  a  sym- 
pathetic attachment  between  the  jurors  and  the  plaintiff,  by  reason  of  the  latter's 
injury  and  his  poverty,  as  against  the  more  fortunate  defendant  This  is  all 
natural  and  hun^an,  but  it  is  not  exactly  justice.  In  preparing  a  case  for  trial, 
the  all  important  question  seems  to  be.  Is  there  evidence  of  a  character  that  will 
take  it  to  the  jury? 

However,  my  personal  experience  during  the  past  five  years  with  the  court 
and  jury  system  of  this  State,  has  been  limited  to  two  cases,  as  that  represents 
the  total  number  of  lawsuits  against  my  company  that  came  to  trial  during  the 
period  named. 

Question  4.  "Are  you  in  favor  of  a  system  under  which  all  accidents  to 
employes  shall  be  compensated  for  without  regard  to  negligence,  but  under 
which  the  compensation  paid  shall  be  limited   in  amount?" 

Decidedly  I  am  in  favor  of  such  a  system,  and  I  would  have  it  include 
occupational    diseases. 

If  I  am  correctly  informed,  the  first  suit  brought  by  a  servant  against  his 
master  for  damage  for  injuries  sustained,  dates  back  no  more  than  sixty-five 
years,  and  such  suits  cut  no  great  figure  in  the  courts  of  the  country  until 
about  twenty  years  ago.  At  present  it  is  well  known  to  all,  that  the  courts 
are  simply  clogged  with  actions  of  this  nature  awaiting  adjudication.  This 
condition  of  affairs  is  intolerable.  Such  a  system,  or  compensation  act,  should 
be  the  sole  rule  for  determining  the  responsibility  of  employers  to  employes 
in  case  of  accidental  injuries  and  occupational  diseases,  and  it  should,  to  the 
utmost  limits  practicable,  prescribe  fixed  sums  as  compensation  for  as  many 
classes  of  injuries  as  can  readily  be  enumerated,  leaving  to  the  determination 
of  arbitrators  or  other  deciding  tribunals,  jUst  as  few  questions  as  possible. 

It  has  been  asserted  that  by  the  enactment  of  harsh  liability  laws,  the 
financial  burden  on  employers  will  become  so  heavy,  they  will  be  compelled  to 
adopt  such  measures  as  will  effectually  put  a  stop  to  industrial  accidents.  This 
is  a  fallacy.  So  long  as  we  have  the  human  element  to  deal  with,  accidents 
will  occur.  The  New  York  State  Act  of  June  26,  1910,  refers  to  accidents 
that  are  inherent  necessities  or  substantially  unavoidable.  A  well  balanced  Work- 
men's Compensation  Act  will  do  more  than  anything  else  of  which  I  can  con- 
ceive, to  compel  employers  to  exercise  that  eternal  vigilance  which  is  the  price 
of  keeping  the  number  of  accidents  down  to  a  minimum,  and  also  it  is  in  my 
opinion  the  only  logical  way  of  caring  for  the  unfortunate  victims  of  indus- 
trial activity.  No  less  than  22  foreign  countries  have  found  this  out,  then  why 
should  we  hesitate? 

The  idea  that  the  shock  of  industrial  accidents  should  fall  on  the  victim 
is  repellant.  Society  should  bear  the  burden  of  it,  and  having  reached  this  con- 
clusion, why  not  make  the  payment  of  compensation  compulsory  and  immediate 
Relief  to  be  effective  should  be  prompt.  I  have  long  been  of  the  opinion  that 
the  settlement  of  personal  injury  claims  should  be  lifted  out  of  the  category 
of  cases  requiring  recourse  to  the  courts.  I  believe  that  a  comprehensive  Work- 
men's Compensation  Act  will  solve  the  most  vexed  question  now  existing  be- 
tween employer  and  employe.  Litigation  with  all  its  attending  evils  and  ex- 
pense will  cease,  and  to  use  an  illuminating,  though  ungrammatical  expression, 
both  employers  and  employes  will  know  where  they  are  at,  instead  of  as  now 
both  parties  employing  attorneys  at  great  expense  to  guide  them  through  the 
labyrinth   of  the   laws. 

The  American  Steel  &  Wire  Company  carries  no  liability  insurance,  and 
since  its  incorporation  ten  years  ago,  it  has  been  dealing  with  the  injured  em- 
ployes on  the  broad  ground  that  all  such  are  entitled  to  some  compensation 
irrespective   of  questions  of   liability,   and  the  result  has   proven    the    wisdom  of 
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this  course.  The  suits  lodged  against  the  company  have  been  comparatively 
few  during  the  past  five  years,  only  two  coming  to  trial,  and  the  court  records 
of  this  State  will  not  show  a  single  judgment  against  the  company  since  its 
incorporation,  always  excepting  settlements  with  minors,  which  must  be  made  a 
matter  of  court  record.  Pri6r  to  May  1st  of  the  present  year,  each  case  was 
considered  on  its  merits  and  settlements  made  accordingly,  but  no  attempt  was 
made  to  fix  compensation  in  advance  or  to  apply  the  payment  in  automatic  form. 
From  May  1st,  however,  there  was  put  in  effect  a  voluntary  accident  relief  plan, 
which  was  nothing  more  or  less  than  a  voluntary  Workmen's  Compensation 
Act.  By  this  plan  the  former  method  of  distributing  accident  relief  was 
broadened  and  made  wider  in  scope  and  simpler  in  application,  particularly  in 
that  the  sums  to  be  paid  are  fixed  as  far  as  it  is  possible  to  do  so  in  advance, 
and  the   payments   rendered  automatic. 

Question  5.  "If  you  are  in  favor  of  such  a  plan  are  you  of  opinion  that 
tlie  expense  should  be  borne  by  the  employer  or  shared  by  the  employe  and 
State  r 

When  I  first  applied  myself  to  this  qucstioi,  I  instinctively  felt  that  as 
the  benefits  would  be  mutual,  the  expense  should  be  mutually  borne,  but  a 
closer  analysis  of  the  question  convinces  me  that  the  employe  should  not  be 
asked  to  share  in  the  expense,  and  that  the  State  should  not  be  expected  to 
pay  anything  more  than  the  cost  of  administration,  the  employer  to  pay  all  of 
the  cash  compensation,  as  well  as  supplying  gratuitously  reasonable  surgical  and 
hospital  attendance. 

If  sharing  the  expense  would  cause  workmen  to  exercise  greater  care  to 
prevent  accidents,  then  I  would  favor  taxing  them  with  a  portion  of  the  expense. 

Should  the  expense  be  shared  in  part  by  the  employe,  he  might  claim  with 
reason  that  the  tax  was  burdensome,  and  that  wages  would  have  to  be  advanced 
in  order  to  enable  him  to  meet  it,  and  to  hand  him  any  money  to  be  paid  back 
again  would  simply  be  traveling  round  a  circle.  Again  an  employe  might  meet 
with  a  serious  injury  by  coming  in  contact  with  a  piece  of  dangerous  machinery, 
which  should  have  been  guarded,  and  it  certainly  would  not  be  just  to  ask  that 
employe  to  contribute  to  the  amount  to  which  he  would  be  entitled.  The  em- 
plojer  can  recoup  by  adding  the  expense  to  his  cost  of  production  and  fix  his 
selling  price  accordingly.     The  employe  has  no  such  recourse. 

Qtiestion  6.  "What  is  your  experience  as  to  relief  associations  of  em- 
ployes ?" 

I  have  no  experience  with  relief  associations. 

Mr.  Chairman:  In  considering  a  plan  of  compensation  of  employes  for 
injuries,  would  you  limit  it  to  a  class,  say  a  class  earning  a  thousand  dollars  a 
year,  as  they  do  in  Germany? 

Mr.   Tener:     No,  I  do  not  think  that  I  would  limit  it. 

Mr.  Chairman:     Now,  you  say  you  had  two  lawsuits  during  the  year  1909? 

Mr.  Tener:     During  the  last  five  years,  I  said. 

Mr.  Chairman  :  Do  you  know  how  many  settlements  you  made  during  that 
time? 

Mr.   Tener:     No,  but  I  can  bring  that  in,  if  you  desire. 

Mr.  Chairman  :  I  wish  you  would.  You  can  give  it  in  one  year  or  five 
years;  also  the  number  of  accidents  during  the  same  period. 

Mr.  Tener:    When  you  speak  of  accidents,  would  you  include  any  — 

Mr.  Chairman:  Accidents  where  they  lose  more  than  five  days  —  three  or 
fire  days  —  you  can  specify. 

Mr.  Tener:  I  will  specify.  I  would  not  include  accidents  where  they  went 
back  to  work  in  an  hour  or  two. 
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Mr.  Chairman:  Three  or  five  days,  as  you  choose.  Would  you  advocate 
the  insurance  plan,  as  they  have  in  Germany  —  insurance  for  accidents,  old  age 
and  invalidism? 

Mr.  Tener:  No,  I  think  for  the  time  being,  only  accidents  should  be  con- 
sidered; old  age  pensions  might  come  in  later. 

Mr.  Chairman:     For  the  time  being? 

Mr.  Tener:     Our  con\pany  has  old  age  pensions. 

Mr.  Chairman  :  Would  you  contemplate  in  the  future  taking  in  agricultural 
^employes  in  your  scheme? 

Mr.  Tener:     No,  I  do  not  think  they  should  come  in. 

Mr.   Chairman  :     Do  you  know  whether  as  a  matter  of   fact,  agricultural 

•  employment  is  a  dangerous  occupation? 

Mr.  Tener:  No,  I  am  hardly  competent  to  say  whether  it  is  dangerous  or 
not. 

Mr.  Chair.m ax  :  According  to  historical  figures,  it  is  considered  a  very 
dangerous  occupation;  and  if  that  is  so,  would  you  contemplate  taking  it  in? 

Mr.  Tener:     No,  I  do  not  think  I  would. 

Mr.  Chairman:  There  are  6,000,000  employes  in  Germany  carrying  insur- 
ance. 

Mr.  Tener  :  I  think  under  the  English  plan  they  take  under  the  amend- 
ment. 

Mr.  Chairman:     As  in  England  they  take  them  in  and  it  amounts  to  Jive 

•  or  six  millions  or  something  like  that. 

Mr.  Tener:  My  idea  is  that  the  farm  laborer  is  almost  a  member  of  the 
family.     He  lives  at  the  house  and  enjoys  many  privileges. 

Mr.  Chairman  :  Suppose  he  loses  his  leg  at  the  age  of  21  and  has  no 
property,  what  recourse  has  he? 

Mr.  Tener:  I  know  that,  but  I  cannot  place  him  in  the  same  category  as 
one  working  in  a  manufacturing  industry.  I  am  not  very  strong  either  way  on 
this  proposition. 

Mr.  Chairman:  The  English  act  is  not  compulsory  and  the  compensation 
is  a  charge  or  obligation  on  the  employer  direct.  The  German  act  is  a  liability 
against  the  fund  and  that  fund  is  raised  by  an  insurance  plan,  the  same  as  fire 
insurance  plan.     Which  of  those  plans  would  you  recommend? 

Mr.  Tener:  I  would  recommend  a  plan  which  was  compulsory  to  begin 
with. 

Mr.  Chairman  :  Now,  in  regard  to  raising  the  fund,  how  are  you  going 
to  do  it?  Here  are  two  distinct  plans.  Under  the  English  plan  it  is  an  obliga- 
tion of  the  employer  personally;  but  under  the  German  scheme  it  is  a  liability 
against  the  fund,  and  that  fund  is  raised  the  same  as  fire  insurance. 

Mr.  Tener  :     I  would  recommend  the  English  plan. 

Mr.  Chairman  :  Do  you  know  what  per  cent  of  Ohio  employers,  employ 
less  than  ten  men? 

Mr.  Tenilr:     No. 

Mr.  Chairman:  Suppose  it  is  25  per  cent,  and  that  50  per  cent  cmplo>' 
less  than  20  men?  If  he  was  to  shoulder  a  liability  of  $2,000  tqfnorrow,  it 
would  put  him  out  of  business? 

Mr.  Tener:     I  could  not  answer  that. 

Mr.  Chairman  :  Now,  the  question  is  whether  the  English  plan  is  the  best 
plan  or  not.  In  the  German  plan  everybody  gets  what  compensation  is  awarded. 
Under  the  English  plan  he  gets  what  is  awarded  if  the  employer  can  pay,  and 
the  employer  is  not  compelled  to  insure. 

Mr.  WiNANs:     What  industry  do  you  represent? 
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Mk  Tener:     The  American  Steel  &  Wire  Company,  being  Manager  of  the 
Accident  Department. 

Mr.  Winans:    You  say  your  company  employs  about  7,500  men? 
Mr.  Tener:    Seven  thousand  five  hundred. 

Mr.  Winans:  If  I  understand  you  correctly,  you  would  recommend  or  sug- 
gest a  system  in  Ohio,  by  creating  a  fund  out  of^  which  certain  injured  employes 
and  the  dependents  of  those  who  arc  killed  would  be  taken  care  of.  You  would 
first  take  into  consideration  permanent  disability ;  second,  total  disability ;  and 
third,  death,  do  you  not?  These  are  the  important  ones. 
Mr.  Tener:     Yes,  sir. 

Mr.  Winans:     Would  you  suggest  that  we  create  a  State  department,  or 
State  fund,  to  which  the  employer  would  be  required  to  contribute,  to  take  care 
of  these  accidents  in  the  State  of  Ohio;  is  that  your  idea? 
Mr.  Tener:    Yes,  sir. 

Mr.  W^inans  :  Then  we  will  base  the  premium  to  be  paid  by  the  employer 
upon  the  earnings  of  the  employe.  You  say  that  your  firm  has  7,500  employes. 
You  would  pay  your  per  capita  tax  upon  the  earnings  of  7,500  men,  propor- 
tionate to  the  men  who  had  ten  employes.  Therefore,  the  burden  would  be 
equally  placed  upon  the  two  employers,  because  the  7,500  employes  are  liable  to 
have  the  same  per  cent  killed  as  there  would  be  in  the  company  of  ten  men ; 
is    that  your  position   in  the   matter? 

Mr.  Tener:    I  think  so,  if  I  understand  you  correctly. 
Mr.  Winans:    Take  ten  employes  in  the  same  industry,  where  the  hazard 
is   just  as  great  as  among  the  7,500;   in  other  words,  you  would   say  the   small 
employer  should  pay  equally  with   the  large   employer   who   has  7,500   men,   who 
has   a  larger  per  cent  of  employes  to  take  care  of? 

Mr.   Tener:     I   think   so.     I    do   not   see   why    each   pers(»n    cnr.ld   njt   take 
care  of  their  own  risks. 

Mr.  Winans:  Now,  you  take  a  man  employing  ten  men  and  an  employer 
employing  7,500  men,  in  the  same  industry,  the  per  cent  of  accidents  would 
be  about  equal,  but  of  course  the  larger  industry  would  have  a  larger  number 
of  accidents  and  would  have  to  pay  a  larger  sum  in  proportion  to  the  earnings 
of  the  employes;  that  would  protect  the  little  fellow  along  with  the  large  ^ne. 
But  those  three  classes  of  accidents  —  I  am  very  much  interested  in  them.  This 
other  is  a  minor  matter.  If  I  understand  you  correctly  in  your  argument,  a 
system  of  that  kind  would  meet  with  your  approval? 
Mr,   Tener:    As   I  have  outlined. 

Mr.  Winans  :  With  reference  to  having  employers  contributing  to  a  fund 
for    a   specified  sum. 

Mr.  Tener:    Yes,  sir. 

Mr.  Winans*  Do  you  believe  that  the  employers  of  Ohio  would  be  willing 
to  contribute  to  that  fund  in  the  same  manner  as  they  do  now  to  the  insurance 
company? 

Mr.  Tener:    They  would  be  foolish  if  they  did  not. 

Mr.   Winans:     Classified .  according   to   the   hazardousness    of   the    industry 
and   amount  fixed  by  State  authority. 
Mr.  Tener:    Yes,  sir. 

Mr.  Winans:  Have  you  given  it  any  thought  in  reference  to  what  you 
think  or  would  advise  us  to  fix  as  a  fair  allowance  to  an  injured  employe  in 
case  of  permanent  disability,  as  the  loss  of  a  hand  or  foot  —  that  is  not  total 
disability  —  or  in  case  of  death,  and  a  man  leaves  a  widow  and  three  or  four 
little  children,  or  a  man  who  loses  both  legs  —  that  is  total  disability.  There 
should    be  three   classes   of   insurance,   total   disability,    permanent    disability   and 
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death  —  have  you   given   it  any  thcrught  as  to  what  you  think  wotdd  be  a  fair 
allowance? 

Mr.  Tener:  Our  little  book  covers  that.  It  is  a  trial  I  see  some 
loopholes  already.  It  has  only  been  in  operation  a  short  time  and  it  is  pro- 
posed to  amend  it.  You  will  see  injuries  and  death  taken  care  of,  except  such 
catastrophes  as  both  hands,  both  legs,  both  eyes,  and  these  are  too  great  to  put 
down  at  a  fixed  amount.  Circumstances  would  have  to  be  taken  into  consider- 
ation. These  are  so  dreadful  we  could  not  begin  to  get  our  minds  down  on 
what  should  be  paid. 

Mr.  Win  an  s  :  Understand,  I  do  not  include  in  this  any  person  who  is 
injured  or  killed  through  his  own  wilful  negligence  with  the  intention  of  get- 
ting money.  You,  understand  my  position,  that  1  do  not  intend  to  include  in  this 
allowance  the  money  that  may  be  fixed  in  the  act  to  anyone  that  may  be  guilty 
of  wilful  misconduct  or  wilful  intent  to  cause  his  injury  for  the  purpose  of 
getting   the   money. 

Mr.  Tener:  I  agree  with  you;  or  wilful  disobedience  of  orders.  Those 
should  be  exempt. 

Mr.  Winans:  You  understand  those  should  be  exempt.  Are  you  able  to 
specify,  in  your  own  judgment,  what  would  be  a  reasonable  amount  to  be  fixed 
for   these  three  —  permanent   disability,   total   disability  and   death? 

Mr.  Tener:  To  answer  that  I  can  read  a  paragraph  out  of  this  little 
book:  "Under  the  terms,  a  fatal  injury  shall  be  entitled  to  the  following:  In 
the  case  of  married  men  living  with  their  families'* — I  will  come  back  to  that 
bye  and  bye — "who  have  been  in  the  service  five  years  or  less,  and  leave  a  widow 
or  children  under  sixteen  years  of  age.  For  each  additional  year  of  service 
above  five  years,  three  per  cent  shall  be  added  to  this  relief,  but  in  no  case 
shall   the  death  benefit  exceed  $3,000." 

We  attempt  to  exclude  foreigners  who  have  come  to  this  country  and  left 
their  wives  and  families  in  the  old  country.  We  do  not  think  that  we  should 
be  obliged  to  send  to  any  foreign  country  any  large  amount  of  money.  I  am 
saying  incidentally,  that  I  talked  to  a  Polish  churchman  who  preached  out  at 
Newburg,  and  he  said :  "That  is  a  splendid  idea.  I  am  preaching  to  my  people 
all  the  time  to  bring  their  families  here."  We  made  no  prorision  for  the 
death  of   a  single   man  —  nothing  whatever." 

Mr.  Winans:     They  do  not  get  anything,  then? 

Mr.  TfeNER:  They  do  not  get  anything,  because  we  could  not  determine 
what  a  single  man  should  get  or  his  heirs,  because  in  some  cases  there  arc  no 
heirs.  We  failed  to  find  the  —  sometimes  there  are  a  great  many  dependents. 
I  have  one  in  mind  now.  A  young  man  who  was  left  to  take  care  of  his 
mother  and  six  or  seven  brothers  and  sisters.  He  will  be  treated  with  generosityi 
the  same  as  a  married  man.  At  the  same  time,  another  young  man  lost  his  life 
and  we  have  been  unable  to  find  any  heirs.  So  we  could  not  put  down  a  fixed 
rule  for  single  men.  although,  possibly,  that  can  be  worked  out,  but  it  does  not 
mean  that  they  will  not  get  anything. 

Mr.  Wrx.xNs:  Mr.  Tener,  will  that  not  encourage  the  employment  of 
single  men  as  against  married  men  having  families — ^Will  that  rrot  discriminate 
against    them    as   a   class? 

Mr.  Tener:  I  think  not.  I  know,  as  a  general  rule,  all  employers  of 
labor  prefer  to  have  married  men  as  they  are  settled  in  their  habits. 

Mr.  Winaxs:  Under  the  present  system  there  arc  no  discriminations.  I 
understand  that  the  single  man  has  got  as  much  right  in  court  as  a  married 
man,  except  in  the  sympathy  of  the  jury.     There  is  no  discrimination  in  the  \x^- 

Mr.  Tener  :     Absolutely  none.     There  ought  not  to  be. 

Mr.  Winans  :     You  say  that  you  have  a  limitation  of  $3,009  in  this.  Dc^ 
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you  think  is  exceedingly  small?  Take  a  man  who  has  lost  both  limbs  or  his 
life,  and  leaves  a  family  of  children  to  be  taken  care  of.  Take  a  young  man, 
say  at  the  age  of  30,  right  in  the  prime  of  life,  who  has  worked  himself  up 
to  a  nice  position  of  engineer  or  conductor,  earning  something  like  $120  or 
$150  a  month,  and  it  happens,  through  no  fault  of  his  own  whatever,  he  is 
killed  or  loses  both  limbs,  don't  you  think  that  $3,000  would  be  a  very  small 
stun  to  pay  to  that  widow,  in  case  of  his  death,  especially  if  there  are  any 
children  ? 

Mr.   Tener:     I   notice   that   New   York   State   has   fixed   $3,000. 
Mr.  Winans:    You  would   not  suggest  that  we  would   follow   New   York 
State  if  she  has  gone  wrong? 

Mr.  Tener:    No,  no;  not  at  all. 

Mr.  Winans:    Don't  you  think  that  a  $3,000  limit  is  rather  small? 
Mr.  Tener:    In  some  case  it  may.    Of  course  we  have  to  lay  down  a  gen- 
eral rule,  and  I  do  not  think  it  is  bad  for  a  quick  settlement  without  any  expense 
at  all,  no  attorney  fees  or  trouble,  and  it  goes  direct  into  the  hands  of  the  widow 
or  the  guardian  of  small  children,  as  the  case  may  be. 

Mr.  Chairman  :    We  will  now  hear  from  Mr.  J.  H.  Van  Dorn. 
Mr.  Van  Dorn  :    For  your  information  I  will  say  that  I  represent  the  Van 
Dorn  Iron  Works  Company  and  the  Van  Dorn  Electric  Company,  and  it  would 
not  be  fair  to  say  that  I  represent  anybody  else. 

Mr.  Chairman:  You  can  say  anything  you  please,  Mr.  Van  Dorn. 
Mr.  Van  Dorn:  I  would  not  be  here  to  make  a  speech  because  I  am  not 
a  speechmaker,  but  I  am  here  because  our  company  is  a  ward  of  the  State  of 
Ohio,  by  reason  of  special  taxation,  and  we  ask  the  State  of  Ohio  absolute 
fairness  and  squareness  in  this  deal.  I  will  read  you  a  short  opinion  of  what 
I  think  the  points  are,  and  it  was  hastily  written. 

Mr.  Chairman:    We  wish  you  would  face  the  audience,  Mr.  Van  Dorn. 
Mr.  Van  Dorn  :    I  am  not  so  anxious  to  face  the  audience,  as  I  am  to  face 
you  gentlemen.    I  won't  take  up  any  time  in  apologizing.    Will  you  be  ready  in 
a  half  hour  to  go  to  our  works?    I  would  like  to  take  you  out  there. 

Mr.  Chairman:  That  is  all  right,  Mr.  Van  Dorn.  We  expect  to  visit 
your  plant  while  here. 

Mr.  Van  Dorn  :  Now,  gentlemen,  these  remarks  are  perhaps  called  out  by 
a  paper  which  you  sent  out  which  I  took  up  this  morning  and  made  a  hasty 
answer  to  your  inquiries.  Now,  I  am  not  going  to  be  as  gentle,  as  fine  and  as 
nice  as  the  gentleman  who  preceded  me.  It  is  not  in  me.  I  shall  not  under- 
take to  borrow  anybody  else's  ways,  or  any  educated  gentleman  or  attorney,  or 
borrow  from  the  gentleman  who  preceded  me,  because  I  have  not  his  advantages, 
and   I   have  got  to  go  right  straight  to  the  mark. 

First.  The  reduction  of  accidents  is  the  first  and  greatest  consideration, 
and  the  Norris  law  offers  the  greatest  premium  and  inducement  to  the  maiming 
of  employes,  if  not  actual  suicide.  As  it  presents  almost  a  certain  case  of  large 
reward  in  either  case,  it  is  entirely  evil,  both  to  the  employer  and  to  the  employe, 
as  the  employer  cannot  successfully  manufacture  without  the  co-operation  of  the 
employe  in  connection  with  the  defects  of  machinery.  This  law,  in  fact  pro- 
tecting: him  fully  for  withholding  said  knowledge  which  he  has  as  an  operator, 
more  familiar  with,  than  anyone  else  in  connection  with  a  manufacturing  plant. 
Second.  It  is  entirely  clear  that  the  object  of  a  proper  liability  law  is  to 
protect  the  employe  and  his  dependents.  This  law  is  entirely  evil  because  it 
protects  an  administrator,  or  distant  relative,  or  foreign  governments,  of  whom 
the  defendant  may  be  a  citizen  who,  through  their  consuls,  can  prosecute  suit. 
Third.    It  is  entirely  evil,  as  it  leaves  the  interests  of  employers  entirely  in 
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the  hands  of  the  jury  without  supervision,  which  is  not  nor  never  has  been  per- 
mitted in  any  civil  or  even  criminal  case  in  this  country,  the  excessive  judgments 
that  may  be  rendered,  can  be  used  for  tampering  purposes  as  the  law  provides 
for  no  repeal,  but  especially  provides  that  the  damages  are  entirely  within  the 
jurisdiction,  the  jury  not  being  bound  in  any  way  by  the  court.  This  feature 
alone  is  so  dangerous  as  to  render  the  enforcement  of  this  statute  as  a  crime 
against  industry,  alike  both  to  the  employer  and  employe. 

FourtJi.     We  ask  that  this  law  be  entirely  repealed  as  unworthy  of  the  in- 
dustries or  labor  employes  of  the  State  and  recommend,  first,  a  closer  inspection 
of  plants  and  equipment  by  the  State;  second,  by  the  classification  of  hazardous 
industries  and  operations  on  a  proper  basis,  so  that  the  inherent  risks  of  opera- 
tion  may    be  properly   adjusted;   third,   the   Norris   law   renders   the   agricultural 
interests  of  the  State  immune,  which  is  unfair,  and  we  believe  is  therefore  special 
legislation,  the  true   facts  being  that  80  per  cent  at   least  of  the  manufacturing 
plants  in  Ohio  are  safer  to  life  and  limb  than  agricultural  pursuits.     We  recom- 
mend that  the   State  license  the  operation  of  a  factory  with  its  equipment  and 
its  acceptance  of  same  receive  proper  consideration  in  the  settlement  of  claims. 
The  Norris  law  as  drawn  is  clearly  in  the  interests  of  attorneys  and  will  greatly 
increase  litigation  to  the  great  expense  of  employers  and  damage  to  the  employe, 
and  we  therefore  recommend  that  your  Commission  consider  a  proper  basis  of 
claims  under  the  different  risks,  and  that  you  recommend  that  they  be  arbitrated 
by  the   employer  and  employe,  each  being  represented  by   an   arbitrator,  and  if 
they  cannot  settle,  they  to  call  in  one,  two  or  three  uninterested  arbitrators,  who 
shall  act  under  the  advice  and  supervision  of  a  referee  appointed  by  the  probate 
court,  who  shall  have  jurisdiction  over  the   fees,  not  otherwise  agreed  upon,  as 
well  as  jurisdiction  over  the  estate  of  minors,  widows  and   orphans,  the  object 
being    to    preserve   to   the    employe    the    fullest    possible    equities   and    judgments 
obtained,  the  law  being  so  drawn  as  to  give  no  premium  on  the  negligence  on 
the  part  of  either  employe  or  employer. 

Referring  to  the  public  feature  of  personal  damages  for  accidents,  the  sym- 
pathy of  the  public  has  been  largely  caused  by  misrepresentation.  There  is  no 
suggestion  or  push  on  the  part  of  the  public  at  large  for  the  protection  of  the 
agricultural  interests  for  the  reason  that  they  are  supposed  to  be  immune  from 
serious  accidents,  but  the  manufacturing  plants  have  suffered,  simply  because  a 
few  hazardous  occupations  have  been  prolific  in  fatal  as  well  as  partially  fatal 
accidents,  which  in  many  cases  are  caused  by  unfit  equipment  and  operation  and 
many  times  by  conditions  over  which  no  one  had  any  control. 

The  ordinary  machine  shop  and  manufacturing  plant  as  now  existing  under 
the  supervision  of  the  State,  which  is  now  as  efficient  as  it  should  be,  is  not 
prolific  in  said  accidents  and  is  far  ahead  of  the  agricultural  interests,  taking 
into  account  the  number  of  employes  and  the  actual  accidents  in  each  case. 

Referring  to  the  Van  Dorn  Electric  and  the  Van  Dorn  &  Button  Company, 
which  has  carried  accidental  insurance  for  ten  years  and  have  protected  300,000 
days'  work,  their  occupation  being  the  manufacturing  of  shop  gears  and  pinions 
and  electrical  appliances.  During  this  period  no  suit  has  been  started  by  an 
employe,  no  death  has  occurred,  no  damages  have  been  claimed.  Approximately 
the  total  payments  during  the  period  was  a  sort  of  donation,  one-half  given  by 
the  company  and  the  other  contributed  by  the  insurance  company  as  a  matter 
of  charity,  which  was  part  pay  during  a  period  of  idleness  which  was  caused 
by  an  accident  wholly  due  to  negligence.  The  approximate  other  expenses  were 
first  aid,  which  during  the  term  of  ten  years,  has  not  cost  $200.  Since  the 
Norris  law  has  taken  effect  the  rate  of  renewed  policies  is  approximately  120 
per   cent.     The   Van    Dorn    Iron    Works    Company,   a    different   corporation,   has 
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been  insured  most  of  the  time  for  twenty  years,  and  has  employed  during  that 
time  approximately  1,500,000  days'  work,  during  which  time  one  man  has  been 
killed  outright,  the  cause  of  the  death  not  being  the  fault  of  the  company  and 
which  the  company  would  have  advised  they  could  not  be  held.  One  thousand 
dollars  was  paid  to  the  family.  One  leg  has  been  broken  through  the  gross 
carelessness  of  the  employe  and  contributions  were  made  by  the  insurance  com- 
pany and  the  company,  amounting  *to  several  hundred  dollars.  One  minor  ap- 
prentice lost  an  arm  through  his  own  fault  and  the  carelessness  of  a  fellow  work- 
man. He  happened  to  be  a  few  days  under  16  years  of  age  at  the  time  of 
accident.  This  was  settled  by  the  payment  of  $3,300,  the  insurance  company 
claiming  that  they  were  not  held,  but  contributed  one-half  and  the  company  the 
other  half.  This  has  done  away  entirely  with  minors  and  apprentices  in  the 
factory.  The  total  amount  of  damages  for  the  period  has  been  so  meager  as  to 
be  almost  unbelievable,  not  costing  $8,000.  There  have  been  four  cases  of  litiga- 
tion, two  by  the  jury  and  two  not  getting  to  the  jury,  none  of  which  obtained 
judgment  for  the  reason  that  there  was  no  cause  of  action.  There  have  been 
several  cases  filed.  Two  for  $75,000  each,  which  were  settled  for  $75  each,  as 
they  were  purely  bluff  propositions.  Actual  figures  show  that  the  safest  place 
in  the  world  to  life  and  limb  is  a  modern  up-to-date  manufacturing  plant  that 
does  ordinary  work  by  machinery  that  is  not  especially  hazardous.  We  have 
knowledge  of  an  accident  during  a  twenty  year  term,  of  a  farmer  near  Cleve- 
land, in  which  during  that  term  one  man  was  killed,  two  legs  were  broken,  one 
arm  broken,  one  hand  chewed  up  in  a  corn  sheller,  one  boy  being  damaged  by 
being  kicked  by  a  horse,  and  one  boy  injured  by  being  run  away  with  on  account 
of  a  defect  in  a  vehicle.  The  total  accidents  being  practically  one-half  as  large 
as  has  occurred  in  the  Van  Dorn  Iron  Works  Company's  plant.  The  amount 
of  labor  on  this  farm  reached  about  600  days'  work  a  year  which  makes  12,000 
days'  work  as  against  1,500,000  by  the  Van  Dorn  Iron  Works  Company  and  300,000 
by  the  Van  Dorn  &  Dutton  Company. 

We  ask  the  Commission  to  visit  these  companies*  works  and  notice  care- 
fully the  equipment,  talk  with  the  men  if  they  wish,  the  object  being  to  correct 
the  general  statement,  that  all  manufacturing  establishments  are  guillotines  and 
are  hazardous  to  employes. 

Below  we  give  you  condensed  facts  regarding  accidents  at  our  plant  occur- 
ring in  fifteen  months,  from  July  1,  1909,  covered  by  Aetna  Life  Insurance 
Company's   policies : 

Number  663.  Press  Hand.  Second  finger  right  hand  cut  off,  first  joint.  He 
ivas  running  a  small  press  and  stopped  press  to  remove  some  shavings.  Was 
sitting  on  stool  in  front  of  press  with  one  foot  on  the  treadle  when  he  pushed 
forward  to  take  the  shavings  out  he  pushed  the  lever  down  and  started  the 
machine.  No  defect  in  machine.  No  claim  for  damages,  the  work  being 
simple.  He  claimed  to  understand  running  presses  and  was  fully  instructed. 
Worked  for  us  only  one  week.     Hurt  February  3,  1910. 

Number  34.  Punch  Hand.  Hurt  March  18,  1910.  Was  moving  I  beams 
^vhen  the  flanges  damaged  two  fingers  of  one  hand.  No  negligence  charged. 
No    improper  machines.     Disability   estimated,   four   weeks. 

Number  445,  was  putting  up  some  structural  work  and  fell  approximately 
twenty-three  feet.  Was  badly  shaken  up.  Disabled  three  weeks.  Hurt  May  21, 
1910. 

Number  254,  unloading  light  steel  plates  from  iron  truck  with  electric 
hoist.  Sheets  being  lifted  seven  or  eight  at  a  time.  By  improper  hitching,  two 
slipped  out.     Disabled  three  weeks.     Back  at  work.     Hurt  June  25,   1910. 
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Number  381,  was  injured  by  4x4  stick  of  wood  slipping  out  of  its  posi- 
tion in  connection  with  moving  a  car.     Laid  up  one  week.     Hurt  June  30,  1910. 

Number  42,  hurt  in  handling  I  beams.  Probable  disability,  one  week. 
Hurt  July  12,   1910. 

Number  359.  Scrap  Wheeler.  In  running  his  wheelbarrow  he  knocked 
down  a  door  which  knocked  him  down.  Disability  three  weeks.  Hurt  May  i, 
1910. 

Number  384,  was  hitcher  on  yard  locomotive  crane.  Had  been  employed 
at  this  work  eight  years.  For  the  purpose  of  saving  a  couple  of  hundred  feet 
walk  he  jumped  on  the  rear  end  of  the  truck  when  the  boom  swung.  He  got 
pinched,  breaking  a  couple  of  ribs.  Has  been  idle  four  or  five  weeks.  Insur* 
ance  company  paid  him  $75.  Will  be  back  at  work  very  soon.  Claims  no  dam- 
ages.    Admits  that  it  was  his  own  fault. 

Note  particularly  that  we  had  one  death  not  reported,  because  same  was 
case  of  apoplexy,  man  falling  in  yard.  Also  note  that  out  of  the  number,  six 
are  or  will  return  to  their  work. 

Referring  to  the  enclosures,  please  note  the  effects  of  the  Norris  law  re- 
garding insurance,  together  with  the  reports  of  accidents  which  are  verified  by 
our  reports  to  the  insurance  company,  attached. 

Note  particularly  that  the  Aetna  Company  took  our  insurance  July  1,  1909, 
shop  rate  being  forty  cents  based  on  a  payroll  of  $150,000,  which  payroll  was  some- 
what exceeded.  We  are  informed  by  said  insurance  company  that  this  rate, 
under  the  Norris  bill,  would  increase  300  per  cent,  in  other  words,  in  place  of 
40  per  cent,  it  would  be  120  per  cent. 

Second.  In  line  with  our  contention  that  the  practical  interests  of  the 
State,  employer  and  employe  is  in  the  reduction  of  accidents,  we  present  the 
notices  to  the  insurance  company  showing  nine  accidents  in  fifteen  months  and 
one  of  which,  John  Murray,  you  will  note,  died  of  apoplexy.  Number  384  will 
return  to  work  and  has  been  paid  $75,  the  only  payment  on  the  entire  list  being 
on  this  number,  the  other  accidents  being  so  trivial  that  in  no  case  has  any 
demand  been  made  upon  the  part  of  the  workmen.  This  condition  refers  to 
The  Van  Dorn  Iron  Works  Company,  the  accidents  as  per  this  term  are  so  in- 
significant that  the  old  rate,  forty  cents,  could  well  be  reduced  if  it  were  not 
for  the  unreasonable  requirements  of  the  Norris  bill,  which  appears  to  have 
alarmed  the  insurance  companies  as  well  as  the  employers. 

In  reference  to  The  Van  Dorn  &  Dutton  Company  who  had  carried  insur- 
ance ten  years  at  a  rate  approximately  twenty-nine  cents,  and  whose  policies 
will  soon  expire,  the  renewal  of  which  will  be  increased  at  least  150  per  cent, 
this  is  not  caused  by  accidents,  as  to  the  total  accidents  in  ten  years  have  re- 
sulted in  no  lawsuits,  no  contentions  and  no  claims.  One  workman  was  given 
$100,  one-half  by  the  company  and  the  other  half  by  the  insurance  company,  as 
a  matter  of  charity. 

Note  particularly  that  in  the  case  of  the  Van  Dorn  Iron  Works  Company 
and  the  Van  Dorn  &  Dutton  Company,  the  books,  notices,  insurance  companies, 
insurance  rates  and  settlements,  etc.,  are  open  to  your  Commission  or  any  expert 
whom  you  may  wish  to  employ  for  the  purpose,  only  for  showing  that  in  these 
two  shops,  the  contention  is  the  Norris  bill  makes  a  reasonable  insurance  workshop, 
should  not  be  classed  with  hazardous  enterprises,  which  is  causing  the  trouble, 
and  in  any  bill  that  is  recommended,  the  classification  of  the  hazardous  industries 
and  the   rate  thereof,  should  be  taken   into  consideration. 

Now  in  addition  to  what  I  have  just  read  in  answer  to  your  second  ques- 
tion, I  want  to  say,  that  if  some  foreigner  was  killed  out  at  my  shop  by  almost 
any  old  way,  that  an  attorney  getting  his  case  through  the  employment  of  the 
consul,  Italian  or  other  consul,  in  the  city  of  Cleveland,  that  that  attorney  might 
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get  $1(),(K)0  from  me,  and  transport  to  that  government  to  be  used  by  that  govern- 
ment itself.  I  may  be  wrong,  but  1  do  not  think  that  1  am.  1  will  qualify  that 
—  that  has  not  been  given  me  by  a  lawyer,  but  I  do  know  that  has  been  done 
in  New  York  but  such  collections  may  not  have  been  made  in  this  city. 

Now,  it  is  my  experience  that  three-fourths  of  the  accidents  to  minors 
end  in  no  benefit  to  minors.  I  think  his  dad  gets  hold  of  it  and  as  quickly  as 
possible  spends  it  and  the  poor  devil  of  a  minor  is  a  cripple,  and  I  do  not 
think  this  is  right  at  all.  I  believe  that  the  minor,  if  he  has  a  father  and  is 
under  age,  and  his  father  has  chucked  him  into  a  shop  to  get  three  or  four 
dollars  a  week,  or  any  other  sum,  that  this  money  should  not  go  to  the  dad  but 
it  should  go  to  the  boy.  Of  course  this  has  nothing  to  do  with  the  questions 
before  you,  but  I  have  put  it  in  here  because  I  think  it  is  right. 

Now,  gentlemen,  somebody  is  to  blame.  Now,  gentlemen,  this  Norris  law 
is  on  the  books.  I  do  not  blame  you  for  it  and  I  do  not  believe  that  I  blame 
the  Legislature  for  it,  but  I  do  blame  these  gentlemen  right  around  here.  It  is 
your  own  "messing;"  you  ought  to  have  taken  care  of  it;  you  have  been  too 
slow. 

Now,  then,  the  question  of  prevention  of  accidents  is  the  main  thing  and  it 
is  the  important  thing,  I  want  to  say  to  you. 

Mr.  Chairman  :    We  all  agree  with  you. 

Mr.  Van  Dorn  :  I  want  to  say  here,  that  I  was  born  of  a  wise  mother 
and  an  energetic  father  and  they  kept  me  busy  ever  since  I  was  six  years  old. 
My  first  duty  was  to  take  care  of  the  jug  and  be  boss  of  the  dog  on  the  farm, 
and  the  second  duty,  which  was  a  couple  years  later  when  I  was  eight  years 
old,  was  to  see  that  each  of  the  hands  had  the  proper  allowance  of  whiskey, 
and  the  dog  and  I  carried  the  jug  on  a  stick,  he  at  one  end  and  I  at  the  other, 
and  we  had  no  fights.  I  was  fed  whiskey  from  the  time  I  was  two  weeks  old, 
and  I  do  not  know  —  when  he  took  whiskey  he  gave  it  to  the  whole  family, 
and  there  were  no  drunkards  in  the  family,  but  we  never  cared  anything  for 
the  whiskey  except  for  the  sugar,  and  now  1  take  the  sugar  minus  the  whiskey. 
My  father  made  me  boss  of  the  dog  when  I  was  six  years  old,  and  I  have  been 
boss  ever  since.  Later  he  made  me  boss  over  the  barn  and  later  some  other 
things,  and  then  I  was  an  apprentice,  and  then  for  a  time  I  was  not  boss.  I 
was  one-tenth  apprentice  in  a  shop  out  here  in  Elyria,  where  they  had  five  journey- 
men. Just  think  of  that  once.  That  is  an  important  thing  for  you  gentlemen 
to  think  about,  and  for  these  gentlemen  here  to  think  about,  for  I  want  to  tell 
you  something,  that  the  first  crime  of  this  age  is  the  crime  against  the  youth 
of  this  country,  but  the  effect  of  my  apprenitceship  and  the  effect  of  the  other  ten 
apprentices  in  the  machine  shop  that  was  very  valuable  to  the  boy.  Now,  on 
account  of  the  laws,  it  places  the  boy  to  a  disadvantage.  The  last  boy  who  was 
in  our  shops,  through  his  own  fault,  got  his  hand  cut  off  and  it  took  out  of  my 
own  pocket  personally,  $1,700,  and  out  of  the  insurance  company  $1,700,  and  no 
more  boys  can  get  in  there  on  this  account,  and  the  sooner  that  is  fixed  in  this 
new  law  so  that  the  boys  can  get  back  into  the  workshops,  the  sooner  the  re- 
habilitation will  take  place.  Now  under  the  present  conditions  no  boys,  hardly 
any  apprentices  are  employed  for  fear  of  the  troubles  growing  out  of  any  acci- 
dents which  happen  to  them  as  minors.  Some  time  ago  an  accident  happened 
to  a  boy  who  was  less  than  sixteen  years  old,  and  the  payment  was  made  through 
the  recommendation  of  the  attorneys  to  his  father,  and  his  father  got  the  money, 
and  I  understand,  used  it.     It  was  a  fine  boy. 

To  get  the  boy  into  the  shop  and  make  him  valuable  is  the  thing  to  do. 
In  my  own  case  my  judgment  is,  and  I  know  that  the  actual  immediate  results 
of  my  apprenticeship  was  interest  at  6  per  cent  on  $10,000,  which  means  $600  a 
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year.  Now  then,  can  you  afford  to  let  the  boys  run  in  the  streets  here  when 
by  proper  employment  in  the  shops,  they  will  become  mechanics  and  skilled  and 
by  the  time  they  are  twenty-one  years  of  age,  they  will  be  able  to  earn  $3.00  a 
day.  I  am  a  jail  and  prison  builder  in  this  country,  and  I  want  to  tell  you 
that  they  are  being  filled  with  men  that  have  been  made  from  the  boys  on  the 
street.  You  can  ask  Mr.  Collins,  who  is  superintendent  of  one  of  the  State  in- 
stitutions, and  he  will  tell  you  that  the  idle  boy  on  the  street,  is  filling  the  jails, 
and  there  are  ten  of  them  coming  in  to  one  woman.  If  the  American  people  do 
not  have  something  to  answer  for  before  St.  Peter,  then  I  am  mistaken.  If  I 
had  my  way,  the  laws  would  be  changed,  and  the  boys  would  be  educated  in  the 
shops;  because  one  boy  happens  to  get  hurt  I  would  not  condemn  the  other  99, 
I  would  give  them  a  chance. 

I  am  going  to  give  you  a  little  history  now.  As  I  said  before,  I  represent 
the  Van  Dorn  Electric  Company,  and  the  Van  Dorn  Iron  Company,  which  has 
carried  accident  insurance  for  ten  years  and  have  protected  300,000  days'  work, 
the  occupation  being  the  manufacture  of  shop  gears,  pinions  and  electrical  appli- 
ances. During  this  period  no  suit  has  been  filed  by  an  employe,  no  death  has 
occurred,  no  damages  have  been  claimed.  Approximately  the  total  payments 
during  the  period  was  a  sort  of  donation,  one-half  given  by  the  company  and 
the  other  contributed  by  the  insurance  company  as  a  matter  of  charity,  which 
was  part  pay  during  a  period  of  idleness  which  was  caused  by  an  accident  wholly 
due  to  negligence. 

I  wish  to  say  this  that  I  do  not  believe  that  my  plant  is  better  than  hun- 
dreds of  others  in  the  State,  but  I  believe  that  there  are  others  which  are  not 
so  good,  but  I  believe  the  State  ought  to  know  who  they  are,  and  the  public 
ought  to  know  and  has  a  right  to  know.  I  believe  that  by  a  generous  expenditure 
on  the  part  of  the  State  and  by  a  co-operation  on  the  part  of  the  employers, 
and  I  absolutely  believe  that  you  have  not  many  employers  who  are  not  glad 
to  co-operate  for  the  safety  of  their  plants.  I  believe  that  you  can  cut  these 
accidents  in  two  in  the  middle  and  by  doing  so  you  will  have  done  the  state  the 
greatest  service  you  can  possibly  do.  Now  there  are  two  or  three  things  more 
that  I  want  to  say.  I  believe  that  all  this  "flub-dubery"  that  is  going  on  which 
makes  the  overhead  expense  of  factories,  the  overhead  expense  of  railroads,  the 
everhcad  expense  of  anythinia:  else.  I  say,  I  believe  that  the  ultimate  expense 
goes  upon  the  shoulders  of  labor  —  that  labor  bears  it.  You  ain't  going  to 
hurt  tne  in  any  particular,  whatever  you  do,  but  if  that  shop  moves  out  of  the 
State  and  can't  make  any  money,  yon  are  striking  600  men,  400  in  the  Van  Dorn 
Iron  Works  and  200  in  the  other  factory.  I  want  to  say  that  we  manufacture 
several  tilings,  one  of  which  is  structural  iron.  We  have  withdrawn  from  the 
State  of  Xew  York.  We  make  no  more  bids  upon  structural  iron  in  that  State, 
because  the  insurance  has  gone  up  more  than  300  per  cent  on  structural  iron 
in  New  York.  I  do  not  believe  that  we  ought  to  do  that  in  Ohio.  I  do  not 
think  that  we  ought  to  do  it,  I  think  we  ought  to  do  the  best  thing  we  can  for 
the  poor,  unfortunate  devil;  let's  treat  him  fair  and  square. 

I  trust  that  you  gentlemen  will  be  able  to  agree  upon  someahing.  As  far 
as  I  am  concerned,  I  am  not  so  blamed  particular  on  small  things,  but  on  the 
big  things,  I  am  particular;  that  is  to  give  the  manufacturer  absolutely  the  same 
square  deal  which  you  give  labor.  I  find  that  in  dealing  with  labor  squarely, 
giving  them  what  they  ought  to  have,  and  refusing  them  what  they  ought  not  to 
have,  is  the  way  to  run  a  factory.  I  worked  twelve  years  in  one  of  the  largest 
factories,  and  all  I  wanted  them  to  do  was  to  let  me  alone  and  pay  me  my 
wages,  and  they  did,  and  I  will  say  further,  that  my  sympathies  are  absolutely 
and  entirely  with  labor,  which  I  believe  is  now  more  necessary  than  ever  before. 
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I  know  what  it  is  to  work  in  a  shop,  and  take  a  chunk  of  bread  and  a 
piece  of  pork  and  slide  out  under  the  stairs  and  eat  it  by  myself.     Not  that  I 
did   not  like  my  pork  and  bread,  it  was  good  enough,  but  I  hated  to  see  the 
other  men  who  had  better  things  look  at  me  and  laugh.     I  have  seen   in  our 
factory  at  the  noon  hour,  at  least  25  lunches  brought  in   there   by   wives  and 
daughters,  with  napkins,  with  chicken  wings,  canned  peaches,  with  lunches  that 
you  could  not  buy  right  here  for  a  dollar.     You   have  been  raising  labor  and 
every  raise  has  been  a  reduction.     It  is  too  bad,  but  it  is  so,  because  before  a 
raise  is  very  old,  you  raise  the  cost  of  manufacturing  of  what  the  laborer  eats 
and  what  he  drinks  enough  to  overlap  what  he  gets.     Now,  I  am  talking  direct, 
and   I  do  not  think  that  some  of  these   fellows  like   it,  but  I  am  giving  it  to 
you  anyway.     I  would  raise  the  employes  of  the  Van  Dorn  companies  $1.00  a 
day  if  I  could,  but  I  can't.     Why?     Because  I  have  competition.     I  have  got  to 
fix  the   price  of  my  product  so  that  my  men  can  sell.     I  have  got  to  fix  my 
prices  so  that  1  can  go  to  New  York  and  get  a  prison  job.    I  can't  do  it  at  my 
own  prices,  because  I  have  competition.     I  pay  my  men  all  that  I  can.     I  would 
work  for  labor  and  do  what  I  ought  to  do,  and  I  would  not  let  you  do  an  unfair 
thing,  if  I  could  help  it,  to  the  Union.     I  would  not  let  you  do  it.     Why?     Be- 
cause the  good   feeling  between  the   employer  and  employe  is  one  of  the  finest 
things  on  earth.     We  have  preserved  that  feeling  in  our  shops  and  the  success 
is   not  mine;   I  do  not  claim  it;  it  belongs  to  labor.     We  have   had   intelligent 
labor,  and  we  have  had  faithful  labor,  and  we  do  not  want  that  demoralized  by 
throwing  in  a  chance  of  securing  large  amounts  of  money  through  the  medium 
of  judgments,  rendered  by  a  jury  that  has  no  surveillance  and  probably  knows 
nothing  about  the  conditions. 

Now  there  is  a  gear   (showing  it  to  the  Commission)    made  by  The  Van 

Dorn  Company,  and  that  gear  happens  to  be  used  on  automobiles,  and  they  are 

making  gears  from  that  size  up  to  ten  feet  high.     I  would  like  to  show  them 

to  you.     That  gear  is  made  of  steel  in  rolled  bars.    You  look  at  it  and  it  looks 

all   right.     You  see  nothing  wrong.     In  the  operation  of  that  gear  —  underneath 

one  of  those  teeth  there  may  be  a  flaw.    Now,  under  this  law  that  flaw  would  be 

evidence  to  the  jury  that  might  cause  a  verdict  unfair  to  everybody.     This  gear 

is  used  generally  throughout  the  country.    This  same  gear  is  used  by  the  farmer. 

He  has  it  on  his  mowing  machine,  com  cutter  and  a  whole  lot  of  things.     Now, 

Mr.    Farmer   can  get  that  gear   from  the   same  place  that   I   can,   and   he  may 

have  an  accident  but  he  would  be  immune  under  the  Norris  law,  and  if  there  is 

one   principle  of  law,  one  principle  of  justice  that  will  make  one  thing  out  of 

3-ou   and  one  thing  out  of  me,   I  do  not  know  it.     The  farmer  with  his  stock, 

with    his  machinery,  is  immune,  and  he  has  no  right  to  be  immune.     I  believe 

this  truly  that  the  farmer  can  pay  as  large  amounts  as  the  manufacturer.     My 

opinion   is  absolutely  this,  that  he  can  and  that  he  ought  to,  and  that  the  ability 

of  manufacturers  to  pay  these  large  things  is  overestimated.     I  believe  there  are 

people    who  know  a  lot  more  about  the  conditions   of   the   manufacturers   than 

the  public.    The  public  thinks  that  because  there  has  been  a  large  increase  in  the 

cost   of    manufactured  goods,  the  manufacturer  shall  stand  all  these  things,  but 

in    fact    they  know  very  little  about  it.     If  you  have  any  doubt   about  it,  it  is 

not   necessary  for  me  to  go  with  you,  but  you  can  go  to  the  banks  yourself  in 

this  city,  and  ask  them  what  are  conditions  of  the  manufacturers  here,  and  they 

will  tell  you  that  they  are  unable  to  pay  unjust  sums,  and  I  want  to  say  to  you, 

that   I    cannot  pay  them  and  neither  can  anybody  else. 

Mr.  WiNANs:    Did  you  ever  read  the  Norris  law? 

Mr.  Van  Dorn:    Yes,  sir,  I  have. 
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Mr.  Winans:  Would  you  be  perfectly  satisfied  if  the  Commission  did 
nothing  more  than  to  repeal  the  Norris  law? 

Mr.  Van  Dorn  :  I  think  you  should  repeal  the  Norris  law.  You  had 
better  repeal  the  law.     The  other  law  is  better  than  the  Norris  law,  anyway. 

Mr.  Winans:  I  understand  that  you  labored  twelve  years  as  a  common 
laborer.  Suppose  during  that  time  you  had  a  family  of  children  and  you,  through 
no.  fault  of  your  own,  lost  both  limbs,  would  you  then  suggest  the  repeal  of 
the    Norris   law? 

Mr.  Van  Dorn:  I  will  answer  that  this  way.  If  I  were  living  a  thousand 
times,  1  would  rather  do  away  with  the  Norris  law  and  have  the  opportunity 
to  make  money  as  was  made  when  I  worked  at  the  trade,  which  was  approx- 
imately between  1865  and  1875.  I  say  this,  that  at  that  time  in  that  shop,  a 
man  that  was  well  known  to  me,  was  killed  by  an  emery  wheel.  Nothing  was 
done.  He  was  laid  on  the  floor  until  the  coroner  saw  him,  then  he  was  taken 
away  and  no  suit  at  all  was  brought  or  anything.  But  the  condition  of  the 
other  500  men  at  that  time  under  all  conditions  prevailing  was  sufficient  to 
discount  any  right  of  the  single  individual.  That  is  what  I  say.  I  say  right 
now,  I  would  rather  take  all  my  chances,  I  would  rather  have  almost  any- 
thing and  have  the  opportunity  that  I  had  during  that  time  than  to  take  the 
present  time  under  the  present  opportunity,  for  all  that.  I  say,  that  the  man 
with  both  legs  cut  off  should  be  protected,  but  I  do  not  say  that  he  should 
be  protected  four  or  five  times.. 

Mr.  Winans  :     You   think  then   that   the   provisions   under  the   Norris  law, 
which  gives  a  man  the  right  of  action  to  protect  his  family,  is  unfair? 

Mr.  Van  Dorn  :    The  provisions  under  the  Norris  law  are  evil. 

Mr.   Winans:     1   do  not  think   it  is  good   enough. 

Mr.  Van  Dorn  :     There  is  nothing  good  about  it.     It  is  all  wrong. 

Mr.    Winans:     From   the    employers'    standpoint? 

Mr.   Van   Dorn  :     No,   from   any   standpoint. 

Mr.  Winans:    It  was  the  best  we  could  get. 

Mr.  Van   Dorn  :    There  was  nobody  here  who  knew   what  was  going  on, 
and     they     don't     attend     to     anything     only    their     business,     anyhow  —  manu- 
facturers don't,   do   they?     I   say,  that  we   ought   to   have  laws,   but  we  should 
not   have   excessive  laws  because   they   lead   to   more  or   less   demoralization.     I 
want  to  say,   that  when  I   first  took  out  insurance   I   was   in   doubt   about  that; 
I  said  to  the  insurance  company,  I  will  give  you  this  insurance,  but  you  are  not 
to    settle   any   case   without    first    referring    it   to    me.     Why?     Because    I    want 
to  know  what  the  facts  are,  and  if  you  ought  to  pay,  I   am  going  to  see  that 
you   do,   and   if   not,  I   am  going  to  see  that  you   don't.     To  pay  excessive  for 
accidents,    demoralizes    and    ruins    labor;    the    first    ruination    there.      You    point 
out   one   man.     I   say  a   thousand   men   are   worth   more   than   one   man,   but  the 
one   ought   to   be    protected,   but   not   excessively.      I    think    I    have   made   myself 
plain,   but  if   not   ask  me   any  questions  you  wish.     I   would   take  care   of  that 
fellow,   but    not    excessively.     Everybody   who   works   takes   chances.     The   baby 
that  starts  to  walk  from  this  chair  to  that  chair,  takes  a  chance,  and  every  man 
takes  chances,  we  all  take  chances.     If  I  had  not  taken  chances.  I  do  not  know 
where  I  would  have  been.     Every   single  man  and  every   single  woman   takes  a 
chance,  and  it  is  better  that  they  should  take  them.     That  should  be   considered 
when   a  man  comes   into  my  shop  and  gets  extra  compensation   for   es^tra   risks, 
and  he  knows  that  machinery  is  defective,  I  ask  him  in  the  name  of   the  Lord 
if  it  should  not  be  considered  in  the  judgment.     The  Norris  law  does   not  give 
you  any  chance  to  consider.     It  should  be  considered  in  the  judgment. 

Mr.   Chairman  :     We  will  now  hear  from   Mr.  C.  R   Adams, 
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M*.  Adams:  I  did  not  know  until  Saturday  night  that  I  was  going  to 
be  heard.  I  am  quite  taken  off  my  feet  by  these  elaborate  papers  by  Mr.  Tener 
and  Mr.  Van  Dorn.  If  you  want  specific  answers  to  these  questions  which  you 
have  sent  out,  you  must  excuse  me,  but  if  you  would  like  to  have  me  speak 
from   the   standpoint   of   my   company  — 

Mr.  Chairman  :  We  would  be  glad  to  hear  from  you  in  any  shape  you 
please. 

Mr.  Adams  :  1  can  tell  my  story  in  a  minute  or  two.  I  am  speaking  for 
the  Cleveland  Hardware  Company  and  not  for  any  other  gentleman  in  this 
room,  because  I  do  not  know  what  their  conditions  are.  I  feel  reasonably  sure 
I  know  something  about  my  own  conditions  in  our  own  factory.  I  want  to 
say,  so  far  as  a  reasonable  compensation  act  is  conerned,  we  have  no  objections 
to  it.  So  far  as  we  are  concerned,  we  believe  we  owe  some  responsibility  to 
our  employes.  We  do  not  care  how  ignorant  they  are,  how  feeble  they  are, 
or  how  hard  it  is  for  them  to  get  along,  or  how  small  the  pay  they  receive, 
or  how  much  we  pay  them,  but  I  think  there  is  somewhere,  some  place  that 
is  fair  to  both  employer  and  employe,  and  speaking  for  our  own  company, 
tliat  is  the  basis  which  we  stand  on.  We  are  perfectly  willing  to  pay  for  any 
negligence  of  our  own.  I  heartily  agree  with  what  the  gentleman  said  to  you 
about  thorough  inspection  of  the  factories.  I  do  not  believe  that  you  can  do 
anything  in  any  bill  which  you  get  up  in  the  legislature,  or  anywhere  else,  that 
would  do  as  much  good  for  the  workingman,  as  a  more  thorough  shop  inspec- 
tion and  insist  upon  it  being  carried  out.  So  far  as  we  are  concerned,  we  are 
in  favor  of  the  most  rigid  shop  inspection  and  welcome  inspection,  both  State 
and  city,  and  would  be  glad  to  have  you  put  a  man  in  our  factory  and  keep 
him  there  if  you  would  relieve  us  of  all  responsibility.  I  am  an  employe  of 
our  company,  just  the  same  as  the  humblest  employe  we  have  got.  1  perhaps 
take  some  of  the  chances  that  he  does,  and  I  feel  that  the  company  owes  me 
the  same  protection  and  no  more  protection  than  it  does  the  humblest  employe 
in  our  plant.  I  do  not  consider  that  there  is  any  middle  ground  on  that  point, 
but  there  is  one  thing,  gentlemen,  which  1  think  you  ought  to  do  and  you  ought 
to  consider  .seriously,  and  that  is,  that  there  must  be  something  whereby  the 
manufacturer  knows  to  some  extent  what  his  responsibility  is.  So  far  as  we 
have  been  able  to  get  that  from  the  insurance  company.  We  have  certain 
premiums  to  pay  on  our  part  and  they  protect  us  from  liability  caused  through 
accidents,  and  we  have  paid  that  premium  year  after  year  the  same  as  we  do 
our  fire  insurance  policies  and  every  other  kind  of  insurance  which  we  carry. 
But  we  have  got  to  know  in  some  way,  every  manufacturer  in  this  State  must 
know,  what  it  is  going  to  cost  him.  We  do  not  put  a  price  on  our  goods  after 
they  are  delivered.  We  sell  our  goods  six  months  and  a  year  in  advance  and 
we  have  got  to  know  in  some  way  what  our  liability  is.  I  come  to  you  asking 
for  our  company  only  the  same  justice  which  you  give  to  the  laboring  man. 
We  do  not  think  that  we  ought  to  run  a  hospital  out  there;  we  do  not  think 
that  we  ought  to  be  the  guardian  of  1,500  or  1,600  men  which  are  working  for 
us,  but  we  do  believe  that  we  owe  a  responsibility  to  them  to  have  our  ma- 
chinery in  our  plant  in  such  shape,  at  all  times,  so  far  as  we  have  knowledge, 
that  it  is  absolutely  safe,  for  those  men  to  work  with,  but  I  like  to  know  how 
you  would  compensate  an  accident  like  this :  A  man  who  runs  our  mill  engine, 
and  has  been  working  in  that  capacity  for  twelve  years,  on  the  night  turn,  went 
home  the  other  day  and  dreamed  in  the  daytime  that  he  had  put  his  hand  under 
the  cross-head  of  the  engine  and  cut  it  off,  and  that  night  that  dream  made  such 
an  impression  that  he  deliberately  did  that  thing,  put  his  hand  under  the 
cross-head  and  cut  it  off.  He  is  now  working  today  as  engineman.  Were  wc 
to    blame    for   that?     I    say   we   are    responsible   if    we   are   negligent,    no   matter 
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how  ignorant  the  workman,  whether  Polish,  Bohemian,  or  what,  we  are  absolutely 
responsible. 

Mr.  Chairman:  I  think  that  the  German  law,' after  which  some  twenty 
other  foreign  countries  have  modeled  their  liability  law,  has  one  feature  which 
has  been  overlooked  in  almost  all  historical  discussions,  so  far  as  I  have  been 
able  to  observe.  It  is  raised  by  the  remark  of  Mr.  Thomas,  "What  liability 
must  each  manufacturer  be  charged  with?"  Now,  the  German  arrangement  is 
this:  The  employers  are  required  to  form  themselves  into  an  association  and 
insure  themselves  against  accidents  in  their  respective  industries,  and  risk  tables 
are  made  for  every  industry  and  for  every  man  in  the  industry,  so  that  at  the 
end  of  every  year  if  the  accidents  in  the  operation,  according  to  the  wages  paid 
and  the  number  of  employes,  are  greater  than  they  were  last  year,  his  rate  is 
raised,  so  that  within  the  scheme  they  have  an  automatic  arrangement  for  the 
prevention  of  accidents,  which  is  as  scientific  and  as  accurate  as  human  intelli- 
gence can  make  it.  These  are  the  figures  in  1907,  where  there  were  21,172,000 
persons  insured  against  sickness,  accidents  and  old  age.  The  employers  all  to- 
gether paid  195,000,000  marks.  Now,  the  cost  to  raise  that  fund  and  distribute 
it,  provide  for  protection  against  accidents;  in  other  words,  all  this  inspection 
of  the  shops  talked  about,  was  16.4  per  cent  of  195,000,000  marks.  Now,  take 
the  New  York  State  investigation,  where  in  three  years  ten  companies  were 
paid  $23,500,000  in  premiums,  and  they  paid  out  $8,500,000,  and  it  cost  $15,000,- 

000  to  conduct  that  business.  Within  the  scheme  of  itself  it  provides  for  the 
distribution  of  the  expense  on  a  scientific  basis  and  at  a  minimum  cost. 

Mr.  Winans:     Mr.   Adams,  you  carry  liability  insurance? 

Mr.  Adams  :    Yes,  sir. 

Mr.  Winans:     What  is  the  rate  you  pay? 

Mr.  Adams:     I  do  not  know;  if  Mr.  Robinson  was  here  he  could  tell  you. 

Mr.  Chairman  :    Will    you    have    Mr.    Robinson    give    us    that    tomorrow, 

and  give  us  the  total  wages,  and  give  us  your  rate  for  any  year,  as  you  see  fit? 

Mr.  Adams  :     Yes,  sir. 

Mr.  Chairman:     We  will  now  be  glad  to  hear  from  Mr.  R.  B.  Newcomb. 

Mr.   Newcomr:     Mr.  Chairman  and  Gentlemen,  1  did  not  know   until  this 
morning  that  I  was  to  appear  before  you  and  speak,  but  Mr.  Thomas  said  that 

1  was  asked  to  attend.  Mr.  Adams,  wjio  has  just  left  the  floor,  is  a  modest 
gentleman.  I  will  say  this,  that  in  twelve  years  of  law  practice  I  handled  noth- 
ing but  injury  cases,  —  six  for  the  corporations  and  six  years  handling  cases 
for  the  injured  workmen,  and  I  have  gotten  some  ideas  on  this  subject.  Speak- 
ing of  The  Cleveland  Hardware  Company,  I  happen  to  know  Mr.  Adams  and 
Mr.  Robinson,  and  I  have  sat  down  with  them  a  good  many  times  and  threshed 
out  cases  for  the  Cleveland  Hardware  Company,  and  I  happen  to  know  that  in 
some  cases  they  paid  four  times  the  insurance  company's  regular  rates  because 
they  wanted  every  case  jf  injury  to  so  through  their  hands,  and  there  was 
not  a  settlement  that  was  m:idc  in  The  Cleveland  Hardware  Company,  that  did 
not  go  through  the  hands  of  Mr.  Adams  or  Mr.  Robinson,  and  when  the  year 
was  up  they  knew  the  men  had  been  paid  a  fair  compensation.  The  insurance 
companies  could  not  begin  to  carry  the  risk  at  their  regular  rates,  but  the  Hard- 
ware Company  believe  in  the  old  policy  of  "live  and  let  live,"  and  I  know  the 
Cleveland  Hardware  Company,  paid  liabilities  four  times  as  much  as  they  could 
have  settled  them  for.  I  merely  mention  this  because  there  are  a  lot  of  things 
which  Mr.  Adams  might  have  told  and  which  lie  did  not.  If  all  companies  would 
deal  with  their  employes  that  way  —  I  have  used  that  argument  a  hundred  times 
—  without  hardship  to  tlie  company  —  if  they  would  use  their  employes  that  way 
there  would  not  be  many  cases  in  court,  but   I  said,  the  minute  an  employe  is 
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injured  you  begin  to  dig  up  defenses  to  beat  him  in  a  lawsuit.  That  is  the 
most  customary  way  of  doing  it.  As  I  look  over  these  faces  here,  there  are  a 
good  many  that  I  know,  and  you  take  the  most  of  these  raten  and  present  the 
bare  facts  of  an  injured  employe,  the  suffering  he  must  endure,  the  expense  he 
is  to,  and  the  whole  thing,  and  I  dare  say  that  there  are  very  few  business  men 
in  Cleveland  who  would  not  open  their  hearts  and  be  absolutely  square,  but  the 
trouble  is,  these  cases  do  not  get  to  them.  They  are  handled  by  the  claim  agent 
oi  the  insurance  company,  who,  unfortunately  on  account  of  competition,  must 
settle  as  cheaply  as  possible  or  go  out  of  business. 

I  want  to  be  brief  as  1  understand  that  there  will  be  a  good  representation 
of  employes  heard  from. 

There  has  been  a  question  raised  about  the  farmers  not  being  included  under 
the  Norris  bill.  Now,  I  might  say  right  here  that  during  my  twelve  years'  law 
practice  in  this  county,  I  have  not  found  one  single  injury  case  filed  against  a 
farmer,  and  I  have  never  heard  of  one.  Of  the  three  or  four  personal  injury 
cases,  I  do  not  know  of  one  single  case  being  filed  against  the  farmer. 
A  Member  in  the  Audience:  This  is  not  a  farming  district. 
Mr.  Webster:  The  whole  trouble  of  your  side  of  the  argument  is,  you 
were  afraid  if  you  would  get  that  farmers'  accident  liability  into  it,  you  would 
not  get  the  bill  through. 

Mr.  Newcomb:     1  think,  Mr.  Webster  —  I  do  not  think  that  bill  would  have 
gone  through  if  they  had  put  the  farmer  in.    I  do  not  believe  that  the  bill  would 
have  gone  through.     That  is  an  expediency  of  the  politicians,  but  there  is  this 
about  it:     We  never  can  agree,   Labor  and  Capital  can  never  agree  unless  we 
recognize  some  principle,  but  we  have  got  to  agree  that  the  industry  must  bear 
the  burden.    A  few  years  ago  there  might  have  been  some  controversy  over  that, 
but  we  are  coming  to  it  today.     We  must,  because  every  civilized  country  has 
a  system    where   industry   does   bear   the   loss.     England,    after  whom   we   have 
principally  modeled  all  legislation,  has  had  that  system  in  force  since  1897.     In 
1897  England  passed  the  Workman's  Compensation  Act.     They  amended  in  1900, 
a  very  simple  amendment,  and  then  again  in  1906  they  amended,  and  they  are 
operating  today  under  the  laws  of   1906  Workman's   Compensation   Act.     There 
have  been   so  very   few   amendents   to  the   laws   since   it   was   originally   passed 
that  it  seems  to  give  universal  satisfaction  there  today.     So  I  expect  if  we  have 
a  workman's  compensation  law  it  must  necessarily  be  modeled  after  the  English 
law.     I  base  that  wholly  upon  statements  made  by  v^riters  on  that  subject  who 
know  a  great  deal  more  than  I  do  about  this  matter.     We  have  got  to  concede 
that  the  industry  must  bear  the  loss.     There  are  some  statements  made,  and  I 
hear  it  once  in  awhile,  that  the  employer  has  to  bear  that  loss.     It  seems  that 
you    have   all   got   the   idea   that   this    workmen's   compensation    act    is   going   to 
take  money  out  of  your  pockets.     I   think  in   some  instances  that  may  be  true, 
but  in   the  great  majority  of  cases,  it  is   charged   to  the  ultimate   consumer.     I 
know  in   Mr.  W^ehster's  plant,  that  the  consumer  would  ultimately   pay  it. 
Mr.  Webster:     How  about  competition  in  other  states? 
Mr.   Newcomb:     It  is  recognized  that  in  the  State  of   Pennsylvania  an  in- 
jured man  has  absolutely  no  chance  of  recovery.    When  a  man  is  killed  all  they 
do  is   to  dig  the  hole  and  shove  him  in.     The  State  is  corporation  hide-bound. 
Have  you  ever  known  a  man  moving  to   Pennsylvania  because  they  had  better 
liability  laws  there  than  they  have  in  this  State?     I   never  did.     If   Ohio  gets 
that  law  it  will  not  be  long  until  every  other  State  will  get  it.     Ten  years  ago 
there  was  not  a  liability  law,  outside  of  Alabama,  in  the  United  States,  and  to- 
day we  have  got  them  in  nearly  every  State  in  the  Union.     I  want  to  use  this 
illustration,    that   the  employer   does    not   pay   the   expense.     I    know   when    Mr. 
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Kengan  bid  on  the  Williamson  Building,  he  called  up  the  insurance  agent  and 
asked  for  figures  to  insure  him  against  personal  injury  cases,  and  they  were 
given  to  him — I  do  not  now  recall  what  they  were,  but  they  were  added  to  his  bid. 
and  the  tenants  in  the  Williamson  Building,  are  paying  back  to  the  Williamson 
Building  the  cost  of  that  insurance.  They  put  the  insurance  in  as  a  part  of  the 
cost  just  as  they  did  the  damage  to  the  machinery  and  other  expenses,  to  be 
ultimately  paid  by  the  consumer.     So  industry  is  bearing  the  burden. 

The  next  proposition  is  this :  There  is  a  limit  as  to  what  industry  can  bear. 
I  want  to  go  on  record  right  here,  that  I  am  absolutely  for  a  workman's  com- 
pensation act,  and  I  do  not'  think  that  there  is  any  intelligent  laboring  man 
against  it.     There  is  a  limit  to  what  industry  can  bear. 

The  next  proposition  is  the  meat  of  the  whole  case  —  the  question  to  be 
solved  right  here  is,  how  are  you  going  to  get  the  money  which  industry  can 
bear  right  straight  to  the  fellow  which  is  hurt,  cutting  out  attorney  fees,  high 
priced  lawyers,  high  priced  damage  experts,  juries,  court  costs,  all  that.  No 
use  discussing  that,  for  generally  only  about  one-half  the  money  paid  by  the 
employers  to  the  employes  injured  in  his  industry  ever  reaches  the  injured  man. 
If  this  Commission  can  solve  that  problem,  that  is  the  meat  of  the  whole  ques- 
tion. How  are  you  going  to  get  that  money  that  industry  can  bear  right  straight 
to  the  fellow  who  is  hurt?  It  ought  not  to  go  to  the  lawyers.  We  have  no 
right  to  it.  That  may  sound  strange,  for  that  is  my  profession,  but  there  is  no 
use  standing  up  and  arguing  the  question,  for  every  dollar  a  lawyer  takes  out 
of  a  damage  case,  and  every  dollar  that  you  men  pay  to  fight  the  case,  ought 
to  go  to  the  man  who  is  hurt  and  to  the  widows  and  cripples.  We  can  all 
agree  on  that. 

The  next  question  is,  how  are  you  going  to  work  out  this  solution?  The 
English  plan  has  been  in  operation  for  several  years.  I  have  heard  some  com- 
plaint about  this  Norris  bill  and  I  should  be  glad  to  have  any  one  ask  any 
questions  which  they  wish  to  in  regard  to  it.  The  biggest  argument  which  1 
have  heard  against  the  Norris  bill,  is  this :  That  it  gives  to  the  injured  man 
where  he  is  at  fault  a  right  to  get  something.  They  say  that  is  bad.  They  »>* 
if  a  man  is  to  blame  for  his  own  injury  he  ought  not  to  receive  anything.  The 
answer  to  that  was  made  by  the  Supreme  Court  over  seventy  years  ago  in  an 
admiralty  case.  If  a  man  is  hurt  on  the  high  seas  and  he  is  at  fault  he  gets  one- 
half  of  his  damages.  Judge  Taylor  fixed  that  rule  in  a  very  recent  case,  dam- 
ages at  $5,000,  and  said :  ''because  tliis  man  was  to  blame  for  this  accident,  1 
will  cut  his  damages  to  $2,500."  But  under  the  Norris  law,  before  the  man  can 
get  even  one-half,  he  has  to  show  that  the  employer  was  negligent.  You  cant 
get  it  until  you  show  that.  Is  there  any  justice  in  a  measure  which  says  that 
when  both  the  employer  and  employe  are  to  blame  that  the  employer  shall  go 
"scott  free"  and  the  employe  bear  all  the  burden.  Is  it  not  fair  to  .say  that  the 
man  who  is  partly  to  blame  should  share  the  burden? 

Mr.  Van  Dorn  lias  mentioned  some  cases  of  accidents.  I  know  all  about 
them.  In  the  ca^c  of  the  man  who  fell  60  feet.  The  plank  had  a  knot  in  it. 
and  if  it  had  been  properly  inspected  this  accident  would  not  have  happened. 

I  know  all  about  that  Meyers'  boy  case.  The  next  time  I  see  him  I  will 
send  him  up  to  see  you.  He  is  a  Sophomore  at  Case,  and  he  is  one  of  the  nicest 
boys  you  ever  saw. 

Mr.  Van  Dorn  :  What  I  want  to  say  is  this :  That  the  employe  could 
withhold  evidence  of  deficiency  in  the  machinery  or  in  the  equipment  and  with- 
hold evidence  that  it  was  deficient. 

Mr.  NEWcoMn:  I  can  answer  that.  That  was  the  w^ay  the  original  bill 
stood  but  it  was  aniciuled.     The  employer  can  demand  of  his  employes  that  they 
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report  to  him  any  defects  in  the  machinery,  and  if  they  fail  to  make  such  report 
and  are  injured,  they  cannot  recover  a  dollar.  Look  at  the  law.  You  can  find 
it.  This  is  in  the  bill.  If  you  have  a  man  working  for  you  and  you  give  notice 
to  him  in  writing  to  make  report  of  any  defect,  it  is  his  duty  to  do  so,  and  he 
fails  to  make  such  report  he  will  have  no  cause  of  action  in  case  of  accident. 

Now  there  is  another  criticism  made  against  this  workman's  compensa- 
tion law.  Of  course,  when  we  get  to  that  question:  How  are  you  going  to  get 
one  hundred  cents  on  the  dollar  to  the  man  who  is  hurt  and  save  this  big 
economic  loss  resulting  out  of  the  industrial  accidents?  The  English  system  is 
a  very  good  system.  I  have  read  it.  When  a  man  is  hurt,  immediately  the  em- 
ployer is  notified.  The  employer  has  some  one  to  represent  him,  and  the  em- 
ploye has  somebody  to  represent  him,  and  they  unite  on  some  third  party,  and 
there  is  a  doctor  on  each  side.  The  doctor  can  examine  him  any  reasonable 
number  of  times  so  that  there  can  be  no  soldiering  on  the  part  of  the  injured. 
They  have  it  worked  out  there  so  that  there  is  a  minimum  of  litigation,  and  yet 
they  still  have  all  their  liability  laws.  They  did  not  knock  out  those  laws  when 
they  enacted  the  workman's  compensation  act.  They  have  had  two  chances  sinie 
to  knock  them  out,  but  they  are  in  force  today.  There  is  no  question  but  what 
this  liability  law  helps  to  put  the  burden  on  the  industry  where  it  belongs.  If 
we  can  agree  on  the  proposition,  and  we  ought,  and  shift  the  burden  to  the  in- 
dustry, it  will  be  a  step  in  the  right  direction.  The  widows  and  cripples  have 
been  bearing  this  burden  for  years  and  if  we  can  enact  a  law  that  will  place  it 
on  the  industry,  we  will  have  accomplished  something.  In  the  main  the  Norris 
bill  is  fair. 

Mr.  Van  Dorn  :    Do  you  approve  of  the  New  York  law  ? 

Mr.  Newcomb:  No,  because  the  compensation  for  the  injured  man  is  not 
adequate,  but  I  want  to  see  it  in  operation  first.  It  is  a  sort  of  garbled  extract 
of  the  English  law.  It  is  just  a  lot  of  expediencies  there,  and  unsatisfactory 
to  even  Sherman  and  the  other  men  who  helped  to  draft  it,  but  they  said  that 
it  was  the  best  thing  they  could  get   for  the  time  being. 

One  thing  more  about  litigation :  My  friend  Boone  will  bear  me  out  in 
this,  and  so  will  Mr.  Tener  and  any  one  of  these  other  fellows,  who  always 
manage  to  sit  down  and  get  together  on  the  case.  The  class  of  cases  which 
generally  get  into  court,  are  the  cases  where  there  is  a  dispute  about  the  lia- 
bility. Now,  you  take  a  case  where  the  liability  is  absolutely  fixed.  There  is 
no  trouble  to  get  reasonable  men  to  agree  on  the  amount  of  damages.  But 
the  class  that  gets  into  court  today  is  where  one  side  says  there  is  liability  and 
the  other  side  says  there  is  not.  Now,  directly,  a  law  is  passed  like  the  Norris 
law,  and  it  says  to  the  master :  Where  you  are  negligent  you  are  liable,  and 
that  is  the  first  step  to  take  the  case  out  of  court,  because  any  employer  who 
has  even  a  little  sense  will  want  to  settle  where  he  knows  he  is  liable.  In  a 
collision  that  occurred  on  the  Pennsylvania,  where  two  trains  came  together,  a 
lot  of  people  were  hurt  in  this  State,  and  some  of  them  were  killed ;  there 
were  260  cases  in  that  wreck,  injured  and  killed.  Out  of  that  number  there 
were  but  two  lawsuits,  all  the  balance  were  settled.  In  this  city  there  were 
3,000  lawsuits  filed,  out  of  which  only  twelve  of  them  were  cases  of  absolute 
liability,  passenger  cases.  There  were  very  few,  because  directly  an  accident  hap- 
pens where  the  master  knows  that  he  is  liable,  and  says :  "I  have  got  to  keep  this 
case  out  of  court,"  and  he  settles.  If  the  Norris  bill  says  to  the  employer,  when 
you  do  so  and  so,  you  are  liable,  and  he  will  say,  there  is  a  case  I  have  got  to  set- 
tle, and  in  that  respect  the  Norris  bill  is  a  mighty  good  law,  and  it  is  a  step  in  the 
right  direction.  If  you  did  not  have  the  Norris  bill  you  would  not  be  here  today 
and    you   arc    only   here    to    discuss    the    workman's    compensation.      What    for? 
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Because  every  civilized  country  in  the  world  is  coming  to  it.  We  have  got  two 
or  three  hundred  thousand  cripples  and  you  have  got  to  deal  with  them  on  the 
square.  When  a  man  is  crippled  for  life  you  can't  beat  him  down  and  send 
him  on  the  community.  You  have  got  to  meet  the  situation  fairly;  you  have 
got  to  pay  him  what  is  right,  let  the  industry  bear  the  burden.  Many  employcn 
would  not  see  one  single  crippled  man  pushed  out  into  the  world  without  a 
fair  compensation  for  his  injury,  but  unfortunately  they  throw  this  liability  oflF 
on  the  insurance  companies,  and  in  order  to  make  both  ends  meet  they  have 
got  to  beat  the  cripple  down  or  they  can't  do  business. 

A  Voice:  Assuming  that  a  reasonable  satisfactory  workman's  compensa- 
tion law  were  enacted,  would  you  favor  the  repeal  of  the  Norris  law? 

Mr.  New  comb:  Absolutely  not.  You  cannot  get  a  workman's  compensa- 
tion bill  through  that  will  meet  every  situation  that  arises,  and  if  you  set  aside 
the  employers'  liability  laws,  which  we  already  have  on  the  books,  you  arc 
going  to  work  a  hardship  unless  you  put  the  amounts  high  enough.  I  would 
be  in   favor  of  that  if  you  could  get  the  limit  up  to  where  it  ought  to  be. 

You  cannot  get  a  workman's  compensation  law  that  is  not  modeled  very 
largely  on  the  English  plan. 

Mr.  Chairman:     Why? 

Mr.   Newcomb:     Because  this  whole  government  rests  on  the  English  law. 

Mr.  Chairman:  Would  you  advocate  copying  some  weak  feature?  Would 
you  advocate  the  Priestly  v.  Fowler  case  here? 

Mr.   Newcomb:     The   Priestly  case  has  been  set  aside  long  ago. 

Mr.  Chairman  :  Now,  let  us  take  the  Montana  Act,  is  that  copied  after 
the   English   Act? 

Mr.  Newcomb:     I  can't  tell  you  that. 

Mr.  Chairman  :  It  is  a  slice  out  of  the  German  act,  and  if  you  have  not 
read   it,  we   recommend  that  you   read  it. 

Mr.  Newcomb:     I  have  not  read  it. 

Mr.  Chairman  :  They  have  an  act  there  affecting  coal  miners  only.  In 
Montana  the  employer  pays  one  cent  a  ton  for  all  coal  mined.  He  is  author- 
ized to  deduct  one  cent  of  the  wages —  deduct  one  per  cent  of  the  wages  thai 
was  paid  in  the  production  of  the  tonnage.  Now,  roughly  speaking,  the  com- 
pensation is  this:  In  case  of  death,  all  there  is  to  it,  a  doctor  from  the  board 
of  health  investigates  the  matter,  and  makes  an  affidavit  that  so  and  so  is  killed 
in  coal  mining,  and  presents  it  to  the  state  treasurer,  and  the  auditor  issues  the 
warrant  for  $3,000  as  soon  as  the  heirs  or  dependents  have  qualified  or  proven 
that  they  are  the  heirs  or  dependents  of  the  party  killed.  In  case  of  total  dis- 
ability, $1  per  day;  loss  of  eye,  $1,000  more;  loss  of  foot,  $1,000  more,  and  there  arc 
other  details  to  it.  That  is  not  out  of  the  English  compensation  act,  and  it  is 
regarded  as  constitutional  in  Montana. 

Mr.  Newcomb:  When  I  say,  modeled  after  the  English  bill  —  if  there 
are  any  good   provisions  in  the  German   bill  or  the  English  bill,  take   them. 

Mr.  Chairman  :  The  German  system  is  the  most  perfect  in  the  civilized 
world.  In  1907  they  paid  195,000,000  marks  and  21,172,000  people  were  insured. 
Twice  as  many  as  were  insured  under  the  English  Act.  How  much  did  it  cost 
to  administer  that  vast  sum?  Sixteen  and  one-half  per  cent  of  the  195,000,00*3 
marks.  Not  only  to  administer  it  but  to  pay  its  proportion  of  the  expense 
in   the   whole   Empire.     What   do  you   think   about   that? 

I  want  to  refresh  your  memory  again.  Take  the  New  York  report.  They 
collected  $23,500,000  in  premiums,  paid  in  cash  by  employers.  What  did  they 
pay  out?  $8,500,000;  $15,000,000  were  used  in  getting  the  business  and  hiring 
lawyers,  settling  suits,  then  the  poor  man  had  to  divide  half  what  he    got  with 
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his  attorneys,  according  to  your  own  statement.     That  is  the  comparison  and  I 
think  you  ought  to  read  that   German   act. 

Mr.   Newcomb:     I  condemn  that,  Mr.  Cliairman,  as  strongly  as  you  do. 
Mr,   Chairman  :    Is  your  information  positive  as  to  the  general   satisfac- 
tion which  the  English  law  has  given? 

Mr.  Newcomb:  I  got  that  from  the  secretary  of  the  National  Commission, 
who  was  appointed  by  President  Roosevelt,  and  who  went  abroad  for  six 
months.  He  stopped  with  me  last  Monday  night  and  I  spent  the  most  of  the 
night  with  him.  He  was  abroad  this  summer  and  he  says  that  the  law  is  work- 
ing ver>'  satisfactory  there.  He  is  now  in  Washington.  Of  course,  there  are 
some  complaints.  There  are  bound  to  be  a  good  many.  The  workman's  com- 
pensation law  was  passed  there  thirteen  years  ago,  in  1907;  it  was  amended  in 
1900  and  again  in  1906.  You  will  find  that  those  amendments  do  not  affect 
the  material  principles  of  the  Workman's  Compensation  Act.  There  are  some 
differences  there  as  to  the  amounts  paid  and  how  to  get  them.  It  was  taken 
up  with  Secretary  Knox  and  Secretary  Bonaparte,  and  while  they  favored  the 
principle  of  it,  they  said  it  looked  hopeless  to  get  it  through  at  this  time,  be- 
cause the  people  had  to  be  educated  up  to  it. 

Mr.  Chairman:  I  have  got  it  and  if  any  gentleman  wants  to  see  it,  they 
can  find  out  all  about  it.     It  was  published  by  the  Bureau  of  Labor. 

A  Voice:  I  have  talked  with  quite  a  number  of  men  affected  by  the  law 
who  have  visited  here  from  time  to  time,  and  the  information  which  I  have 
so  far  as  their  e^^perience  is  concerned,  it  was  a  very  great  handicap,  amounting 
to  almost  a  confiscation  of  the  small  employer.  That  it  gave  the  advantage  to 
the  big  man  to  the  disadvantage  of  the  small  man,  and  the  only  reason  it  is  on 
those  statute  books  today  is  because  of  the  conflict  of  the  parties,  that  one  did 
not  dare  to  act  against  the  other  for  fear  of  their  own  re-election.  I  want  to 
ask  that  question  as  to  your  positive  knowledge  of  the  workings  of  that  English 
law. 

Mr.  Chairman:  Now  the  objection  to  the  English  law  is  this.  I  tried  to 
make  that  clear  in  my  opening  remarks;  25  per  cent  of  the  employers  in  Ohio 
employ  less  than  ten  men  ;  50  per  cent  less  than  20  men.  Everybody  knows  who 
knows  anything  about  manufacturing,  and  who  has  traveled  any,  that  the  em- 
ployer who  employs  ten  men,  has  every  dollar  he  has  in  machinery  and  equip- 
ment, and  every  dollar  he  can  borrow  besides.  Now,  in  regard  to  the  German 
plan,  there  is  not  so  much  State  management  about  this  as  you  think  there  is. 
I  want  to  call  your  attention  to  the  fact,  that  all  of  this  vast  sum  is  paid  out 
b3\  the  employers  themselves.  It  is  not  paid  into  the  government  at  all.  They 
are  required  to  insure  against  the  liability  and  the  government  guarantees  the 
solvency  of  every  employer.  It  is  like  a  man  who  has  his  house  insured,  he  pays 
his  premium,  and  if  his  house  burns  tomorrow,  he  will  be  paid  for  the  loss  out 
of  a  common  fund,  and  if  a  manufacturer  pays  his  liability  insurance  and  an 
accident  happens,  he  will  get  his  compensation  out  of  the  fund  just  the  same  as 
in  dre  insurance.  The  main  point  about  it  is,  if  you  are  going  to  make  any- 
thing successful  in  the  manufacturing  business  or  in  railroading,  it  has  got  to 
be  operated  on  a  certain  efficiency.  I  pointed  that  out ;  it  beats  the  English  and 
New  York  model  of  it,  three  to  one.  Now  let  me  point  out  another  point  right 
there.  The  employe  is  required  to  insure  against  two-thirds  of  his  sickness  for 
thirteen  weeks.  Why?  He  is  the  man  who  controls  his  condition,  his  degree 
of  sickness.  If  he  wants  to  go  out  on  a  spree,  he  is  responsible.  He  is  respon- 
sible for  not  being  able  to  work,  perhaps  meeting  with  an  accident,  and  he  is 
the  only  man  you  can  charge  with  the  responsibility  of  sickness,  excepting  those 
conditions   that   are   taken   up   by   occupational    diseases,    which    my    friend    Pro- 
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fessor  Henderson  has  made  a  study  of  in  the  State  of  IlHnois.  The  man's 
family  and  himself  are  largely  responsible  in  the  factories  and  everywhere  else, 
excepting  a  few  dangerous  occupations,  such  as  the  manufacture  of  white  lead. 

Mr.  Newcomb  :  There  are  good  things  in  all  the  laws ;  there  is  a  good  pro- 
vision in  the  Russian  law  —  it  gives  ten  years'  compensation  if  a  man  is  injured 
and  ten  years  if  killed.  The  English  law  only  gives  compensation  for  three 
years.  Now,  in  that  respect  I  would  say  that  the  Russian  law  was  better.  There 
is  another  provision  in  the  German  law  that  is  far  ahead  of  the  English  law. 
The  German  government  guarantees,  it  stands  surety  and  security  for  the  bank- 
rupt employer,  but  the  English  law  does  not.  I  would  say  that  the  German 
system  is  better  in  that  respect.  I  say  take  the  best  of  all  these  laws.  Even 
Spain  and  Portugal  have  such  laws.  Every  civilized  country  has.  I  do  not 
think  that  you  will  find  anybody  quarreling  with  you  about  workman's  com- 
pensation. It  has  absolutely  got  to  come.  It  is  only  a  matter  of  time  when 
we  will  take  out  of  the  courts  all  this  useless  litigation. 

Mr.  Bates:  The  object  of  the  compensation  law,  as  I  understand  it,  is  to 
do  away  as  far  as  possible  with  litigation.    Am  I  correct? 

Mr.  Newcomb:    Absolutely. 

Mr.  Bates  :  With  the  present  Norris  act  on  our  books,  do  you  believe  that 
we  can  pass  a  compensation  act,  which  in  serious  cases,  will  do  away  with  litiga- 
tion? 

Mr.  Newcomb:  The  railroads  have  done  away  with  it.  The  railroads  have 
voluntary  relief  and  many  and  many  a  man  takes  his  voluntary  relief  instead  of 
going  to  law,  and  it  is  absolutely  satisfactory.  We  can  only  say  this,  that  Eng- 
land has  had  it  for  thirteen  years  and  it  is  there  today. 

Mr.  Bates:  England  has  no  such  act  as  the  Norris  act.  The  Norris  act 
takes  away  the  defenses. 

Mr.  Newcomb:  There  was  a  suggestion  made  in  the  House  of  Lords  to 
do  that  very  thing,  but  let  me  show  you  how  pernicious  that  law  is.  The  pres- 
ent English  law  not  only  says  a  man  can  elect  which  course  to  pursue,  but  he 
can  go  ahead  and  sue  his  employer  under  the  liability  act,  and  if  he  gets  licked, 
he  can  come  in  under  the  compensation  act.  The  contention  was,  whether  he 
should  elect.  They  gave  him  a  "heads  I  win,  tails  you  loose."  I  will  say  in  that 
respect  the  English  law  is  pernicious.  So  when  the  question  came  up  in  the 
House  of  Lords  in  1906,  there  were  some  who  wanted  them  repealed,  and  this 
suggestion  was  made,  and  I  think  it  was  a  good  one,  although  it  was  not  adopted 
by  the  House  of  Lords.  It  was  that  if  a  man  should  undertake  to  sue  under 
the  liability  laws,  or  even  threatened,  or  just  said,  "I  am  going  to  sue  you,  Mr. 
Van  Dorn,"  Mr.  Van  Dorn  could  say,  "This  man  is  threatening  to  sue  and  I 
want  a  stay."  And  the  court  decided  whether  or  not  he  would  have  substantial 
justice  under  the  workman's  compensation  act,  and  if  the  judge  thought  he 
would  get  justice  under  the  compensation  act  he  was  obliged  to  take  it. 

Mr.  Bates  :  Under  the  English  Act  there  is  a  chance  for  the  defendant 
Under  the  Norris  law  in  08  per  cent  of  the  cases,  as  far  as  my  information 
goes,  there  is  no  chance  for  the  defendant.  If  that  be  true,  he  will  elect  to  take 
under  the  Norris  law,  and  the  compensation  act  will  have  very  little  application 
if  the  Norris  act  remains  on  the  books. 

Mr.  Newcomb:  Where  the  negligence  is  that  of  the  master,  as  a  per- 
sonal negligence,  he  will  have  a  right  to  elect. 

Mr.  Bates:  He  ought  to  have  a  chance  to  elect.  It  is  simply  the  funda- 
mental principles  that  I  do  think  we  ought  to  get  together  on. 

Mr.  Tener:     Didn't  you  say  a  few  minutes  ago  if  there  was  a  reasonable 
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and   faif  workman's  compensation  law  enacted   tha:   you  would  approve  of  the* 
repeal  of  the  Norris  bill? 

Mr.  Newcomb:  I  would  if  there  was  a  guarantee  that  the  injured  maiii 
would  be  able  to  collect  his  compensation.  Suppose  some  employe  working  for- 
a  contractor,  is  crippled  for  life,  and  then  that  contractor  goes  out  of  business;. 
who  is  going  to  pay  that  crippled  man?  I  will  favor  any  law  that  will  give  to- 
the  crippled  workman  or  his  family  a  just  and  fair  compensation.  The  presents 
system  is  wrong.    There  has  got  to  be  litigation  every  time  anyone  is  hurt. 

Mr.  Webster:  The  employers  generally  want  to  be  fair,  but  at  the  same- 
time  he  wants  to  be- just,  not  only  to  the  man  but  to  his  own  stockholders. 

Mr.  Perks:  You  say  you  are  ready  to  defend  the  Norris  bill;  what  is: 
your  opinion  of  the  $12,500  which  the  Norris  bill  allows  in  case  of  accidental' 
death  ? 

Mr.  Newcomb:     I  do  not  think  it  is  high  enough. 

Mr.  Perks:     What  do  you  base  your  judgment  ori? 

Mr.  Newcomb:  Because  conditions  have  changed.  Forty  years  ago  $1<V)'^^ 
was  a  very  big  fortune,  but  today  the  cost  of  living  has  increased  probably  40O 
per  cent. 

Mr.  Perks:  Do  you  know  what  per  cent  of  the  employers  in  the  State 
employ  less  than  ten  men? 

Mr.  Newcomb:     I  cannot  answer  that. 

Mr.  Perks  :  You  would  not  say  that  $12,500  was  the  right  amount  unless 
you  knew  whereof  you  spoke?  You  have  got  so:ne  data  or  statistics  to  prove 
that  amount,  and  did  not  guess  at  it? 

Mr.  Newcomb:  It  is  not  $12,500  to  start  with  —  it  is  $12,000,  and  that  is 
only  an  increase  of  less  than  20  per  cent — 16^  per  lent  over  what  is  was  at 
first. 

Mr.  Perks:     Was  it  right  before? 

Mr.  Newcomb:  I  would  not  say  that  it  \va?  right  before.  In  New  York 
it  was  as  high  as  $75,000,  and  I  have  not  heard  of  anyone  moving  out  of  New 
York  to  Ohio  on  account  of  it. 

Mr.  Perks:  As  a  matter  of  fact  you  have  r.c  'igiires  with  which  to  arrive 
at  that  amount? 

Mr.  Newcomb:  Except  the  trial  court  can  c::  tlown  the  amount.  It  costs 
more  to  live  today  than  it  did  formerly. 


AFTERNOON  SESSION 

Cleveland^   November   1,   1910. 

Mr.  Ch.\irman  :  I  want  to  make, one  remark  in  order  to  keep  our  records 
straight,  if  possible.  We  prefer  not  to  have  any  speaker  interrupted  by  any  one 
until  the  speaker  has  finished,  then  any  member  of  the  Commission  \ias  the 
right  to  ask  any  questions  which  he  may  desire,  and  then  any  mer\ber  of  the 
audience  may  ask  any  questions  which  he  wishes. 

,  Now,  all  those  desiring  to  submit  papers  or   sjicak   before  the  Commissiot> 
will   come   forward   and  give   their   names   to   the   Clerk   hero. 

We  will  now  have  the  pleasure  of  hearing   from  Mr.  A.  E.   King. 

Mr.  King:  On  behalf  of  the  Brotherhood  of  Railroad  Trainmen,  whose 
membership  is  made  up  of  men  behind  the  engine,  I  wish  to  present  to  you 
certain   facts  in   regard  to  accidental   cases,   both   death   and  total   disability,  and 
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I  am  in  hopes  that  this  information  may  be  of  some  value  to  you  in  your  con- 
sideration of  the  questions  which  you  have  before  you. 

The  Brotherhood  of  Railroad  Trainmen  today  has  a  membership  of  ap- 
proximately 113,000  members;  they  have  been  in  existence  for  twenty-six  years, 
'during  which  time  they  have  paid  approximately  16,720  claims.  All  these  claims 
are  total,  and  permanent  disability,  or  death.  A  man  receives  his  insurance 
•if  he  is  totally  or  permanently  disabled,  or  in  case  of  death,  his  beneficiaries 
receive  it. 

The   following  paper  was  read  by  Mr.  A.  E.  King: 

For  the  twenty-six  years  ending  December  31,  1.009,  the  Brotherhood  of 
Railroad  Trainmen  has  paid  16,720  claims,  of  which  26  per  cent  were  from  nat- 
ural causes  and  74  from  accidental  causes.  In  1900  the  percentage  was  27  from 
natural  causes  and  73  per  cent  from  accidental.  In  1909,  38  per  cent  from 
natural  and  62  per  cent  from  accidental.  During  this  ten-year  period  there  has 
l)een   a  decrease  in  the  accidental  causes  of   11   per  ent. 

During  the  twenty-six  years  there  have  been  paid,  from  accidental  causes, 
4,229  disability  claims,  amounting  to  $4,867,579;  7,597  death  claims,  amounting 
to  $8,744,147;  a  total  of  $13,611,726;  from  natural  causes,  1,149  disability  claims. 
amounting  to  $1,322,499;  3,745  death  claims,  amounting  to  $4,310,495;  a  total 
of  $5,632,994;  16,720  claims  in  all,  with  a  total  of  $19,244,720. 

In  the  State  of  Ohio  during  the  past  ten  years,  our  organization  has  paid 
752  deaths  and  total  and  permanent  disability  claims  amounting  to  $864,750;  566 
were  from  accidental  causes,  amounting  to  $640,000  and  196  from  natural  causes, 
amounting  to  $224,750. 

The  contributions  of  our  membership  for  the  payment  of  death  and  dis- 
ability claims  are  approximately  $18  per  thousand  each  year,  and  this  contri- 
bution is  used  exclusively  in  the  payment  of  death  and  disability  claims;  for 
the  conducting  of  the  affairs  of  the  organization,  each  member  contributes  $2 
per  year. 

The    Brotherhood    of    Railroad    Trainmen,    during    its    twenty-six   years  of 
existence,  has  realized  the  great  danger  that  confronts  its  membership,  and  has 
worked  unceasingly    for   the   enactment  of   laws,   both    State   and    National,  that 
would   better   protect  the   lives   and   limbs   of   the   railroad   employes.     Our  first 
achievement    was    the    Safety    Appliance   Act.      This    law    alone    has   contributed 
much  towards  the  safety  of  the  employes,  and  I  am  of  the  opinion  that  if  the 
employer   would    carefully    inspect    and    keep    in    repair    these    safety    appliances, 
the   result   would  be  the   further  lessening  of   casualties.     I   am   further  of  the 
opinion  that  a  proper  employers'  liability  bill,  honestly  applied,  would  prompt  the 
employer  to   keep   close  watch   of   his  equipment  and   at   all   times   know    it  was 
in  good  repair.     The  maiming  and  killing  of  a  large  percentage  of  the  n«anhood 
of   our   country,   is   the   concern   of   all   the   people   of  this  great    United    States, 
and  it  would  appear  to  me,  if  the  employer  would   realize  this  fact  and  do  all 
within    his   power   to    protect   the   employe,    he   would    receive    more    satisfactory 
service,   and   I   am   confident   when   his   books  were   balanced   a    favorable  result 
would    have   been   o])tained. 

The  Brotherhood  of  Railroad  Trainmen  is  of  course  vitally  interested  '"  ' 
any  subject  touching  the  Employers'  Liability  Bill  or  a  Workman's  Compensa- 
tion Act.  It  is  not  my  purpose  to  cover  these  questions  but  to  give  to  this  Com- 
mission any  information  that  may  enable  them  to  arrive  at  some  conclusion  as 
to  the  number  of  accidents,  and  also  the  amount  of  compensation  that  should 
be  paid.  Now,  our  oflfices  are  convenient  here  in  Cleveland  and  your  statistician, 
if  he  desires  any  additional  information,  we  will  be  pleased  to  secure  it  for  him, 
as  our  files  are  kept  in   such  condition,   it  can  be  readily  gotten.     I   believe  the 
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Brotherhood  has  here  today  a  gentleman  who  represents  the  State  of  Ohio.     Of 
course,  I  am  not  speaking  for  the  State  but  for  the  entire  organization. 

Mr.  Chairman  :  Mr.  King,  would  you  explain  to  the  Commission  and 
gentlemen  present  what  you  mean  by  natural  causes.  I  think  I  know,  but  I 
want  to  be  sure  of  it. 

Mr.  King:  Natural  causes  is  from  sickness,  Mr.  Chairman;  accidental  is 
where  men  are  injured  in  following  their  occupation;  from  the  loss  of  hands, 
foot,  etc. 

Mr.  Chairman  :  Have  you  the  matter  of  the  figures  analyzed  with  refer* 
ence  to  the  technical  legal  phases  in  regard  to  the  negligence  of  the  employer  or 
employe  ? 

Mr.  King:    I  haven't  them  with  me. 

Mr.   Chairman:    Have  you  got  them  at  your  office? 

Mr.  King:  I  have  my  doubts  whether  the  claim  files  would  give  you  all 
that   information. 

Mr.  Chairman  :     We  will  now  be  glad  to  hear  from  Mr.  Dille. 

Mr.  Dille:  Mr.  Chairman,  Gentlemen  of  the  Conxmission,  Employers  and 
Friends:  I  appear  here  today  in  an  offi«:ial  capacity  on  behalf  of  the  Brother- 
hood of  Railroad  Trainmen,  of  which  Mr.  King,  who  has  just  preceded  me,  is 
an  International  officer,  and  I  appear  as  :i  member  of  the  Legislative  Board  for 
this  State.  A  word  of  explanation  perhaps  given  you  as  to  what  the  Legis- 
lative Board  is,  will  assist  you  better  to  understand  the  situation.  The  railroad 
labor  organizations,  particularly  the  trainmen,  have  in  nearly  all  of  the  States, 
a  subdivision  of  the  organization  called  Ihe  Legislative  Board,  each  subordinate 
lodge,  of  which  there  are  some  fjfty-twD  or  fifty-three  in  this  State,  has  one 
member.  We  convene  at  the  call  of  the  International  President,  preceding  each 
l^eneral  session  of  a  legislative  body,  whtther  it  be  in  the  Provinces  of  Canada 
or  in  the  United  States.  However,  the  Dominion  of  Canada  is  run  somewhat 
diflFerent.  Each  subordinate  lodge  has  a  legislative  member  which  meets  with 
the  whole  body,  not  provisionally,  but  with  the  Dominion,  and  they  elect  a 
Dominion  Board,  which  sits  at  Ottawa.  In  the  United  States,  each  State  that  is 
organized,  has  a  Legislative  Board  which  meets  at  the  State  capital,  and  the 
members  of  the  subordinate  lodges,  send  an  individual  legislative  member  who 
votes  to  elect  a  chairman,  vice-chairman  and  secretary;  they  compose  that 
official  board.  The  International  organization  looks  after  the  laws,  in  con- 
junction with  the  other  railroad  organizations  at  Washington,  D.   C. 

The  function  of  the  legislative  boards  is  to  look  after  the  State  and  National 
officials  that  have  anything  to  do  with  the  making  or  enforcing  or  administering 
of  the  laws  peculiar  to  our  craft,  so  to  speak.  That  includes  the  legislative 
department  of  the  government,  the  executive  and  judicial;  and  as  the  judicial 
is  considered  under  our  peculiar  form  of  government,  the  referendum  depart- 
ment of  government,  so  to  speak,  our  bodies  have  to  look  more  to  the  judicial 
department  of  government  than  the  legislative,  as  the  legislative  is  simply  the 
initial  part  of  the  government,  while  the  laws  as  far  as  legislation  is  concerned, 
arc  initiative,  and  have  to  run  the  gauntlet  of  the  judiciary  before  we  know 
whether  they  are  fully  and  thoroughly  effective.  This  is  the  introductory  state- 
ment. 

Now,  Mr.  Chairman,  I  wish  to  be  sure  that  I  understood  the  particular 
functions  of  your  body  and  I  will  ask  so  that  I  may  be  sure  before  proceeding 
further.  It  is  our  understanding  that  you  are  appointed  to  look  into  the  ques- 
tion of  the  subject  of  employers*  liability  and  workingmen's  compensation,  em- 
ployers' liability  statutes,  etc.,  which  will  enable  you   to  formulate  or  assist  in 
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formulating  either  changes  in  the  employers'  liability  statutes  or  acts  or  a  work- 
ingmen's  compensation  act.     Do  I  understand  you  correctly? 

Mr.  Chairman:  I  have  not  a  copy  of  the  statutes  here.  The  statute  speaks 
for  itself.  I  am  not  prepared  to  interpret  the  statute  now.  In  general,  I  think 
the  gentleman  has  stated  the  purpose  correctly,  but  the  statute  speaks  for  itself > 
and  he  can  read  as  well  as  I  can. 

Mr.  Dille:  I  have  not  read  the  statute  since  about  a  week  after  it  be- 
came a  law.  Now,  Mr.  Chairman  and  Gentlemen  of  the  Commission,  I  would 
like  to  say  further,  that  it  is  not  my  purpose  here  today,  to  take  any  more  time 
owing  to  the  vast  number  which  may  want  to  be  heard  from;  but  I  feel  that 
it  is  the  duty  of  the  railroad  organizations,  and  particularly  the  trainmen,  to 
advise  you  of  the  duty  of  the  organization  towards  a  workmen's  compensation 
act  and  legislation  of  that  character,  and  employers'  liability  acts,  safety  appli- 
ances, statutes  and  the  like,  and  I  will  say  primarily,  that  our  organizations  are 
in  favor  of  a  workingmen's  compensation  act,  provided  one  can  be  formulated 
which  is  satisfactory  to  our  form  of  government  and  to  our  conditions  of 
economics  and  society,  and  we  insist  that  it  should  be  compensatory  and  not  nom- 
inal. It  probably  could  be  formulated  somewhat  after  the  order  of  the  several 
workingman's  compensation  acts  of  the  civilized  countries  of  Europe,  taking  the 
better  parts  and  more  practical  parts  out  of  the  English,  German,  and  Russian 
—  although  we  may  not  have  much  respect  for  thei  political  economics  of  Russia, 
they  seem  to  have  a  law  covering  the  economical  works  in  Russia  which  would- 
be  rather  surprising  to  us  —  that  is,  some  of  us  would  be  surprised. 

Now,  as  to  the  subject  of  workingmen's  compensation  act;  I  do  not  feel 
myself  at  this  time  in  a  position  to  critically  analyze  any  detail,  having  only 
recently  given  any  particular  amount  of  study  to  that  particular  subdivision  of 
the  law  pertaining  to  the  regulation  of  master  and  servant.  With  all  due  modesty 
I  think  I  can  say  that  I  have  given  the  subject  of  employers'  liability  acts, 
statutes,  safety  appliances,  etc.,  sufficient  study  for  a  period  of  a  good  many 
years  to  enable  me  to  speak  intelligently  upon  that  subject   matter. 

Now  our  organization,  together  with  our  brother  or  sister  organizations, 
was  called  by  labor,  in  conjunction  also  with  the  American  Federation  of  Labor, 
and  its  allied  State  departments  in  this  State,  for  instance,  the  Ohio  Federation 
of  Labor,  have  for  a  period  of  twenty  or  twenty-five  years  been  spending  a 
tremendous  amount  of  money  and  labor  to  secure  the  passage  of  both  National 
and  State  —  of  the  several  States  —  of  safety  appliance  acts,  employer  liability 
statutes,  and  of  recent  years,  particularly  within  the  past  three  or  four  years, 
employers'  liability  acts.  We  began  some  twenty  odd  years  ago  —  there  are  of 
course  some  few  exceptions  going  back  further  than  that  —  these  statutes  and 
acts  have  changed  the  common  law  liability  favorably  to  the  employe,  and  within 
the  past  three  or  four  years,  as  far  as  railroads  are  concerned,  the  National 
government  has  passed  an  act  which  eliminates  the  fellow  servant  or  co-employe 
defense,  and  which  materially  qualifies  the  defense  of  assumed  risk  and  entirely 
abrogating  it  in  certain  classes  of  case ;  that  is  under  certain  facts ;  and  has 
changed  the  rule  which  we  commonly  call  contributory  negligence,  to  that  of 
restrictive  comparative  negligence,  similar  to  the  federal  rule  part  aiming  to 
admiralty,  and  as  a  result  of  this  legislation,  we  are  now  in  a  position  where 
our  railroad  craft  are  'quite  largely  protected  in  the  right  of  damages,  in  accord- 
ance to  the  common  figuring  or  common  law  rule  of  figuritig  damages— or  com- 
mon law  rule,  figuring  damages  under  the  subdivision  of  tort,  which  my  legal 
brethren  will  all  understand,  and  these  recent  statutes  that  have  entirely  abro- 
gated the  fellow-servant  defense  have  not  been  in  force  quite  long  enough  so 
that  we  can  tell  f;xactly  what  proportion  of  decrease  in  accidents  it  will  force. 
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but  as  the  responsibility,  as  the  result  of  this  class  of  legislation,  has  so  materially 
increased  the  liability  of  the  employer,  as  a  law  of  self-preservation,  the  employer 
has  to  exercise  a  much  higher  degree  of  care  in  the  selection  of  his  machinery 
and  appliances,  and  has  to  exercise  that  same  degree  of  care  in  applying  rules 
and  regulations  for  the  protection  of  his  employes,  and  that  as  some  statistics 
which  1  will  read  in  a  few  minutes,  will  show,  tends  to  materially  decrease  the 
number  of  non- fatal  and  fatal  accidents. 

Now,  under  the  rules  of  damages  in  existence  today  and  that  have  been 
for  years,  in  cases  of  wrongful  death,  as  per  the  wrongful  death  statutes  of  the 
several  States,  some  of  which  are  unlimited  in  amount,  and  some  of  which  pro- 
vide a  limit  of  $10,000,  and  some  of  $12,000,  and  some  $7,500,  and  some  $5,000. 
There  arc  but  few  left,  however,  that  provide  a  limit  as  low  as  $5,000,  all  of 
which  have  to  be  governed  by  a  rule  of  damages,  to-wit:  the  amount  of  dam- 
ages which  can  be  proven  as  the  reasonable,  pecuniary  value  of  the  life  of  the 
decedent,  toward  those  whg  are  in  law  entitled  to  support  or  compensation  as 
the  result  of  his  death.  For  instance,  a  bachelor  who  might  be  earning  $5,000 
per  month,  not  having  any  one  dependent  on  him  for  support,  being  killed  where 
the  rules  of  negligence  would  provide  that  the  liability  was  absolute,  leaving  next 
of  kin  so  remote,  that  they  would  not  be  entitled  to  depend  upon  him  for  sup- 
port, would  leave  a  situation  where  the  wrongful  death  compensation  would  not 
be  worth  practically  fifty  cents,  whether  we  were  under  a  liability  of  a  $5,000 
limit  or  under  the  rules  the  same  as  New  York,  Pennsylvania,  Michigan  or 
Ontario,  for  an  unlimited  amount.  It  depends  upon  the  amount  of  income  of 
the  one  killed  together  with  those  dependent  on  the  one  killed  for  support  and 
his  age,  or  her  age,  and  their  health,  habits,  industry,  etc.  Now  taking  those 
things  into  consideration,  we  feel  that  so  far  as  our  craft  is  concerned  today, 
with  few  exceptions,  we  are  fairly  well  provided  for.  There  are  other  trades 
and  employments  that  are  not  so  well  provided  for,  and  while  our  craft,  that 
is  the  railroad  trainmen,  and  also  the  enginemen,  are  largely  subjected  to  the 
regulations  of  the  federal  government  under  the  interstate  commerce  clause  of 
the  constitution.  When  the  federal  government  sees  fit  to  legislate  on  that  matter 
—  and  it  so  sees  fit  by  the  passage  of  an  employers'  liability  act  covering  such 
matters,  and  has  provided  a  commission  similar  to  our  own  in  this  State,  to 
investigate  into  the  subject  matter  the  same  as  yourself,  which  will  probably  be 
from  85  per  cent  to  95  per  cent  of  our  craft,  as  the  courts  of  the  United  States, 
particularly  the  Supreme  Court,  has  gone  so  far  in  its  interpretation  of  who 
is  in  interstate  commerce,  to  hold  under  the  safety  appliance  decision,  that  if 
there  is  one  package  of  freight  in  a  train,  no  matter  what  the  length  of  that 
train  may  be,  it  is  interstate  commerce  and  it  puts  the  whole  crew  subject  to 
the    regulation  of   the   federal  government. 

That  is  the  position,  gentlemen,  that  we  are  now  in  regarding  the  federal 
government,  but  we  appreciate  that  it  will  take  some  years  under  our  form  of 
passing  and  administering  laws  before  we  know  whether  a  workmen's  compen- 
sation act  is  practicable  and  can  be  enforced  and  reasonably  administered,  so 
that  we  are  unalterably  opposed  at  the  present  time  to  a  repeal  or  material 
modification  of  any  of  the  laws  which  are  now  upon  the  statute  books  favorable 
to  labor  —  organized  labor  —  in  consideration  of  the  passage  of  a  workmen's 
compensation  act.  We  are  unalterably  opposed  at  the  present  time  to  a  work- 
men's compensation  act  that  would  compel  the  laboring  man  to  contribute  any 
portion  of  the  fund  that  would  have  to  be  paid  in  case  of  injury  or  death ;  but 
insist  that  an  act  should  be  so  compiled  that  the  industry  must  take  care  of  the 
wreckage. 

Now,    Gentlemen    of   the   Commission,   and   brothers    and    employers,   we   do 
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not  mean  by  that  that  we  wish  to  be  unduly  arbitrary,  and  for  a  moment  want 
this  compensation  to  come  out  of  your  profits,  or  reasonable  or  legitimate  or 
practical  profits,  but  that  it  should  come  out  of  the  industry  the  same  as  the 
breaking  of  a  car  or  machinery,  or  any  part  of  the  equipment,  which  has  to  be 
paid  for  out  of  the  industry  before  you  know  what  is  left  for  profits.  It  is  neces- 
sary operating  expense  which  will  have  to  be  taken  care  of  as  we  insist,  by  the 
increasing  of  the  price  of  the  commodity  or  of  the  rates,  if  necesary,  in  order 
to  meet  such  obligation.  Now,  one  more  word  before  resorting  to  any  statistics. 
We  feel  that  the  amounts  paid  by  the  compensation  acts  of  the  European  coun- 
tries are  wholly  inadequate  to  the  conditions  here  under  which  we  labor  in  the 
United  States.  The  most  paid  for  death  by  any  of  the  foreign  countries  for 
accidents  is  slightly  under  $2,000,  as  I  understand  it,  the  maximum  amount; 
and  the  minimum  amount  varies  from  $750  to,  I  believe,  slightly  less.  Of  course, 
such  amounts  as  that  would  be  wholly  inadequate  as  an  inducement  for  us  to 
relinquish  any  right  under  the  rules  of  law  which  now  protect  us,  and  I  may 
say  further,  could  we  have  a  proper  and  practical  compensation  act  placed  upon 
the  books  of  the  several  States  and  the  federal  government  that  would  be  a 
compensation  act  of  sufficient  amount  to  compensate  the  injured  and  for  the 
killed,  the  act  would  largely  solve  the  problem  —  would  be  largely  self-solved. 
There  would  be  so  few  who  would  desire  to  enter  into  litigation  that  the  laws  — 
that  is,  the  liability  laws,  would  eventually  become  dead  letters  and  then  they 
could  be  easily  eliminated  if  thought  practical. 

Now,  regarding  the  effect  of  the  present  liability  laws,  the  data  here  is 
largely  in  shape  so  that  I  can  submit  it  to  the  stenographers,  but  merely  for 
the  information  and  interest  of  the  employers  and  visitors,  I  will  read  some  of 
this  so  you  can  see  what  the  figures  really  are  and  draw  your  own  conclusions 
as  to  the  cause  and  effect.  You  will  remember  by  refreshing  your  recollection, 
it  has  only  been  several  years  since  in  this  State  we  have  had  railroad  employes* 
statutes  that  were  thoroughly  effective.  The  Metzger  law  of  1908,  abolished 
the  fellow-servant  defense,  and  for  the  doctrine  of  contributory  negligence  sub- 
stituted that  of  comparative  negligence,  and  that  applies  to  all  men  engaged  in 
railroad  train  service,  in  the  locomotive  department,  the  switching  of  cars,  etc., 
and  somewhat  broader.  That  became  a  law  in  February,  1908.  There  were 
some  other  statutes  of  a  similar  order  which  became  a  law  prior  thereto.  The 
Federal  Act  of  1908,  supplemented  last  May  or  June,  is  even  more  drastic  from 
the  standpoint  of  the  employer  than  the  Metzger  Liability  Act,  so-called. 

Now,  this  part  of  the  annual  report  of  the  Railroad  Commission  of  Ohio 
for  1909,  shows  the  number  of  employes  killed  in  1907,  that  were  reported  to 
the  Commission.     I  will  read  a   few  statistics   from  this  report: 

The  annual  report  of  the  Railroad  Commission  of  Ohio,  for  1909,  shows  a 
decrease  in  all  classes  of  accidents. 

The  total  number  of  employes:  1909,  97,509,  increase  in  1909  of  7,099; 
1908,  90,410,  decrease  in  1908  of  18,666;  1907,  109,076,  increase  in  1907  of  10,766; 

Assigned  on  a  mileage  basis,  there  were  employed  in  the  State  for  year 
1009,  1,044  to  each  mile  of  main  line,  increase  in  1909  of  52;  1908,  992  to  each 
100  miles  of  main  line,  decrease  in  1908  of  203;  1907,  1,195  to  each  100  miles 
of  main   line,   decrease   in   1907   of  742. 

Injuries  and  Fatal  Accidents  —  Total  number  of  persons  injured:  1909,. 
7,878,  decrease  in  1909  of  989;  1908,  8,867,  decrease  in  1908  of  1,468;  1907,  10,33.!h 
decrease  in   1907   of  873. 

Of  the  above  accidents  the   distribution   was  as   follows: 

Passengers  — 1909,  killed  8,  injured  356;  1908,  killed  23,  injured  444;  1907, 
killed  20,  injured  622. 
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Employes  — 1900,  killed  140,  injured  6,121;  1908,  killed  259,  injured  6,984; 
1907,  killed  324,  injured   7,999. 

Travelers  on  highway  — 1909,  killed  76,  injured  243;  1908,  killed  98,  injured 
191;  1907.  killed  121,  injured  336. 

Trespassers  — 1909,  killed  415,  injured  431;  1908,  killed  422,  injured  446; 
1907,  killed  419,   injured  495. 

Miscellaneous  — 1909,  killed  11,  injured  77. 

Total  — lli09,  killed  550,  injured  7,228;  1908,  killed  802,  injured  8,065;  1907,. 
killed  884,  injured  9,451. 

Liability  to  Fatal  or  Injurious  Accidents  to  Employes  —  The  number  of 
employes  in  the  State  in  1909  was  97,509;  number  injured  resulting  in  deaths 
140,  or  one  in  every  696  employed. 

In  1908  the  number  of  employes  was  90,410;  number  injured  resulting  in 
death,  259,  or  one  in  every  349  employed. 

In  1907  the  number  of  employes  was  109,075;  number  injured  resulting  in 
death  was  324,  or  one  in  every  339  employed. 

The  number  of  employes  injured  not  resulting  in  death  in  1909  was  6,121» 
or  one  in  every  fifteen  employed;  in  1908,  was  6,984,  or  one  in  every  13  era- 
ployed;   in   1907  was  7,998  or  one  in  every   13  employed. 

Liability  to  Fatal  or  Injurious  Accidents  to  Passengers  —  To  number  of 
passengers  carried  in  1909,  was  37,385,316;  number  of  deaths,  8,  or  one  in  every 
4,673,164  carried.  In  1908,  number  carried,  37,622,766;  number  of  deaths  23,  or 
one  in  every  1,635,772  carried.  In  1907,  number  carried,  37,069,582;  number  of 
deaths,  20,  or  one  in  every  1,853,479  carried. 

Number  of  passengers  injured  not  resulting  in  death  in  1909  was  356,  or 
one  in  every  84,736  carried.     In  1907  was  622,  or  one  in  every  59,597  carried. 

The  foregoing  shows  that  from  year  to  year  almost  fifty  per  cent  less  em- 
ployes are  being  killed   in   our  railroads  in   Ohio. 

This  is  a  subject  which  I  have  given  a  great  deal  of  attention  to.  I  have 
followed  these  dangerous  occupations  a  great  many  years,  and  if  there  are 
any  questions  you  desire  to  ask  pertaining  to  this  peculiar  craft,  I  would  be 
glad  to  answer  them.  There  is  one  communication,  however,  which  without  any 
breach  of  confidence  or  exposing  names  (it  is  an  official  railroad  communication) 
I  will  read  to  you  and  leave  it  as  a  part  of  the  records  here: 

June  27,  1910. 

All  Concerned:  The  last  legislature  of  Ohio  enacted  into  a  law  what  is 
known  as  the  Norris  Liability  Act.  This  law  repeals  a  number  of  former  laws 
upon  the  question  of  a  railroad  company's  liability  to  its  employes  injured  or 
killed  while  in  actual  service.  This  new  law  makes  the  officers,  their  assistants,^ 
yardnriasters,  assistant  yardmasters,  agents,  conductors,  foremen  in  any  depart- 
ment, and  those  who  have  the  direction  of  employes  in  their  work,  or  any 
authority  over  them,  in  any  branch  of  its  service,  a  superior  in  authority  and 
responsible  for  seeing  that  tools,  appliances,  machinery,  etc.,  with  which  em- 
ployes have  to  work,  are  in  proper  condition,  repair,  and  safe  for  the  persons. 
who  have  to  use  thetp ;  also  any  employe  who  gives  or  transmits  any  signal^ 
instructions  or  w^arning,  shall  be  held  to  be  a  superior.  When  an  employe  is 
killed  or  injured  in  the  performance  of  his  duty  under  the  direction  of  one 
superior  in  authority,  as  above  mentioned,  or  defective  machinery,  appliances,. 
tools,  etc.,  the  company  will  be  held  liable.  It  therefore,  becomes  absolutely 
necessary  for  those  in  official  authority  and  those  who  exercise  supervision  and 
control  over  others  in  their  work  or  do  signaling,  to  exercise  the  greatest  care 
in   personal    inspection   of   conditions   of   which   the   law   assumes   they   have   had 
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foreknowledge  to  prevent  accidents  and  personal  injuries,  and  protect  the  com- 
pany against   damage   claims. 

(Signed)     Superintendent. 

I  would  say,  gentlemen,  that  it  seems  funny  to  us  that  a  general  com- 
munication of  that  character  was  not  sent  out  after  the  passage  of  the  Metzger's 
Employers'  Liability  Act  of  1908,  instead  of  waiting  until  this  act  had  been 
passed  as  the  Metzger  act  entirely  abolishes  the  fellow-servant  defense,  while 
the  Norris  law  does  not  abolish  the  fellow-servant  act. 

That  simply  goes  to  show  what  I  asserted  a  few  minutes  ago,  that  the 
officials  and  employes  in  charge  of  railroads  have  been  exercising  a  much  higher 
degree  of  care  since  the  passage  of  this  act.  I  appreciate,  gentlemen  of  the 
Commission,  employers  an«l  listeners,  that  railroad  work  is  more  dangerous  by 
far  than  the  work  of  the  trades,  unless  it  be  those  who  have  to  work  around 
powder  mills,  dynamite  factories  and  large  chemical  retorts  and  blast  furnaces. 
The  railroad  man  has  no  time  to  inspect  when  taking  his. train,  absolutely  none. 
He  is  moving  over  the  ground  at  a  rate  of  25  to  90  miles  an  hour,  and  the  strain 
upon  the  machinery  is  something  tremendous.  He  has  to  think  rapidly  regarding 
the  various  duties  he  has  to  perform  and  he  has  no  time  to  inspect  anything, 
unless  he  may  possibly  have  slight  time  at  terminals,  before  taking  his  train. 
As  a  matter  of  self  preservation,  if  he  sees  something  going  wrong  he  has  got 
to  inspect  in  a  way  that  you  gentlemen,  employers,  might  say  that  he  was  guilty 
of  the  grossest  of  negligence,  but  to  his  co-employes  who  are  familiar  with  that 
kind  of  work,  he  would  be  guilty  of  the  highest  degree  of  care  under  the  cir- 
■cumstances.  A  train  man  must  descend  the  side  of  a  car  when  it  is  running  at 
a  high  rate  of  speed  to  make  an  examination  of  a  hot  box,  of  a  dragging  brake- 
^eam,  or  anything  of  that  kind  that  becomes  loose,  to  see  whether  or  not  it  is 
"safe  to  proceed  with  the  train;  if  safe,  proceed;  if  not,  then  proceed  to  stop  the 
train.  I  might  stand  here  for  an  hour  and  enumerate  the  requirements  of  rail- 
road employes,  both  enginomen  and  trainmen,  to  perform  such  acts  in  a  way 
which  you  would  say  was  the  height  of  carelessness,  which  railroad  men  say 
that  it  is  an  indisputable  fact  is  a  necessity  peculiar  to  that  line  of  work. 

Now  there  are  some  natural  dangers  which  are  peculiar  to  the  trades  that 
are  like  that  which  statisticians  say  are  acts  of  the  grossest  negligence  on  the 
part  of  the  employes  which  are  killed  or  injured,  when  as  a  matter  of  fact  it 
is  a  necessity  for  these  employes  to  perform  the  duties  in  the  way  that  they  do 
in  order  to  get  the  work  done.  It  is  an  incident  of  the  work  and  an  accident 
resulting  from  work  of  that  kind  cannot  be  legitimately  classed  as  a  pure  acci- 
<lent.  It  is  true  tliat  there  are  many  pure  accidents  that  were  not  caused  by 
negligence  under  any  rule  of  negligence  with  which  we  are  familiar,  and  it  is 
for  that  peculiar  class  that  a  workman's  compensation  act  only  can  take  care 
of,  and  it  is  because  of  that  peculiar  class,  gentlemen,  that  we  arc  anxious  to 
liave  some  sort  of  a  practical  compensation  act  that  is  compensatory.  I  thank 
you,  gentlemen. 

Mr.  Ch.mrman:  Mr.  Dille.  can  you  state  from  your  knowledge  whether 
or  not  the  railroad  companies,  including  the  electric  companies,  have  insurance 
with   liability   companies  against   their  liability? 

Mr.  Dille:  The  larger  railroad  companies  do  not.  Some  traction  com- 
panies, as  my  information  aoes,  insure ;  many  do  not,  and  some  of  the  small 
railroad  companies,  steam  railroad  companies,  insure,  but  the  majority  stand  their 
own  expense  or  loss   for  personal  injury  or  wrongful  death. 

^Ir.  Chairm.\n  :  Dof^s  >our  organization  have  to  deal  with  the  motormen 
and  conductors  of  electric  cars? 
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Mk.  Dille:  No,  that  is  regarding  traction  companies,  we  do  not,  but  there 
are  some  of  the  large  steam  roads  that  are  equipped  with  motor  locomotives, 
like  the  New  York  Central  Lines,  running  into  the  Grand  Central  Station  in  New 
York  and  they  are  prepared  to  equip  other  parts  of  the  lines,  and  of  course  they 
are  merely  changing  their  employes  which  were  operating  steam  instrumentalities 
there  to  those  operating  electrical  apparatus,  and  we  doubtless  will  have  to  enlarge 
and  take  them  all  in  a  little  later. 

Mr.  Ch.mrman:  Now,  in  the  New  York  report,  on  page  25,  the  first  re- 
port, nine  liability  companies  during  the  period  of  1909-7-8,  were  required  to  take 
care  of  414,681  injuries.  They  made  payments  in  52,427,  or  12.64  per  cent.  That 
is  to  say,  they  made  payments  for  one  injury  for  every  eight  that  occurred.  Now 
can  \ou  give  us  statistics  showing  how  many  accidents  on  steam  railroads  during 
any  given  period  in  Ohio,  and  in  how  many  cases  payments  were  made? 
Mr.  Dille:    No,  I  cannot. 

Mr.  Chairman  :  The  statistics  of  your  organization  and  those  of  the  State, 
are  not  in  such  shape  as  to  furnish  this  information? 

Mr.  Dille:  No,  our  organization,  supplementing  what  Mr.  King  said,  re- 
garding fatal  accidents,  that  is,  death  and  disability,  our  organization  takes  care 
of  the  injured  and  sick  alike,  by  paying  them  so  much,  a  week  for  a  certain 
number  of  weeks ;  that  is,  the  subordinate  lodges,  and  there  is  no  particular 
record  kept  as  to  jtist  what  is  the  cause  of  the  disability. 

Mr.  Chairman:  Of  course,  in  the  cases  that  your  organization  takes  care 
of,  there  is  no  attention  paid  there,  as  to  how  the  accident  occurs.  They  are 
simply,  insured  against  such  disability. 

Mr.  Dille:  Not  as  far  as  the  organization  is  concerned.  Of  course,  one 
of  the  advantages  of  the  Order  of  Railroad  Trainmen,  is  the  large  insurance  de- 
partment, as  described  by  Mr.  King.  The  accident  cases  pertaining  to  railroads 
with  our  craft,  that  our  craft  is  subjected  to,  are  largely  settled  out  of  court. 
Jn  all  cases  of  liability,  as  Brothers  Robinson  and  Boone  of  the  Pennsylvania 
and  Lake  Shore  will  tell  you,  where  there  is  a  liability  and  even  where  there  is 
some  doubt  about  the  liability,  in  representing  large  companies,  that  they  do  not 
like  to  have  cases  fought  through  the  courts,  and  they  can  generally  agree  upon 
terms  satisfactory  under  the  rules  of  damages  to  employes,  so  that  but  few 
of  that  class  of  cases  ever  reach  trial.  Those  that  do,  are  those  cases  which  are 
stubbornly  fought  on  questions  of  liability. 

Mr.  Chairman  :  I  think  that  it  would  be  of  some  interest  to  you  for  me 
to  give  some  figures  from  the  Interstate  Commerce  Report.  In  1893  there  were 
engaged  in  the  United  States  in  the  act  of  coupling  and  uncoupling,  and  I  do 
not  want  you  to  miss  that,  in  the  act  of  coupling  and  uncoupling,  179,600  em- 
ployes, and  there  were  319  killed  and  8,700,  in  round  numbers,  injured;  in  1907, 
there  were  318,000  occupied  at  some  time  or  other,  as  part  of  their  duty,  at 
coupling  or  uncoupling  cars,  and  there  were  272  killed  and  4,000  injured.  That 
is  to  say,  that  although  the  number  of  employes  had  not  quite  doubled  the 
number  of  fatal  accidents  was  much  less,  and  the  number  of  non-fatal  accidents 
was  cut  in  two.     I  have  no  further  questions. 

Mr.   Winans:     I   would   like  to  ask,   Mr.   Dille  —  you   have   been   handling 
quite    frequently,  personal   injury  cases,   haven't  you? 
Mr.  Dille:    Yes. 

Mr.  Winans:  What  has  been  your  experience  since  the  passage  of  the 
Mctzger  bill,  with  reference  to  making  settlements  without  suits;  have  you  been 
able  to  settle  more  frequently  without  litigation? 

Mr.  Dille  :  Yes,  it  has  materially  increased  —  the  Metzger  bill,  coupled  with 
the  Federal  bill,  are  materially  increasing  the  liability,  as  I  said  a  few  minutes 
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ago,  most  all  of  the  claims  of  that  character  are  settled  and  but  few  litigated. 
Every  once  in  a  while  there  may  be  a  litigant  who  is  anxious  to  get  heavy 
damages  and  insist  that  he  would  rather  take  his  chances  with  an  allowance  of 
a  jury  than  to  settle  quickly,  particularly,  where  you  might  get  up  to  thousands 
of  dollars.  If  a  claim  gets  up  to  something  like  three  or  four  or  five  thousand 
dollars,  out  of  an  offer  to  settle  without  suit,  with  a  possibility  of  getting  as 
high  as  ten,  twelve  or  fifteen  thousand  dollar  judgment  in  the  courts  after  two 
or  three  years,  the  majority  seem  to  prefer  to  settle,  particularly  if  it  is  a  per- 
sonal injury.  It  has  been  my  long  experience  that  in  cases  of  wrongful  death, 
it  differs  somewhat.  Where  a  widow  and  children  are  left,  they  feel  that  there 
is  no  further  employment  under  consideration,  and  they  are  fortified  to  live  for 
a  few  years,  they  prefer  to  take  their  chances  with  the  decision  of  a  jury,  but 
that  is  not  the  rule  generally  in  personal  injury  cases.  They  generally  prefer, 
where  you  get  up  around  five  thousand  dollars  or  more,  and  sometimes  quite  a 
litt4e  less,  they  prefer  to  settle. 

Mr.  WiNANs :  Is  it  not  a  fact  that  you  believe,  according  to  your  best 
judgment,  that  after  the  manner  which  these  cases  are  now  handled  and  settled, 
since  the  passage  of  the  Norris  and  Metzger  bills,  tliat  it  is  cheaper  for  the 
employer  to  settle  than  to  go  to  court. 

Mr.  Dille:     Oh,  yes;   far  cheaper. 

Mr.  C.  E.  Maurer:  Mr.  Chairman  and  Gentlemen  of  the  Commission:  I 
represent  the  coal  operators  of  Eastern  Ohio.  The  majority  of  those  coal 
operators  have  their  principal  place  of  business  in  the  city  of  Cleveland,  although 
their  mines  and  property  are  in  Jefferson,  Harrison  and  Belmont  counties  of  this 
State.  We  have  been  asked  to  come  before  this  Commission  to  give  our  ideas 
on  an  employers'  liability  act  or  a  compensation  act,  if  you  please.  We  do  not 
come  here  in  a  legal  aspect;  but  we  come  here  as  one  of  the  employers  en- 
gaged in  the  business,  to  give  you  what  we  believe  —  to  give  you  our  ideas  of 
what  we  believe  to  be  a  fair  and  equitable  basis  upon  which  a  compensation 
should  be  based. 

I  believe  it  is  fair  to  say  that  the  coal  operators  which  I  represent  and  of 
which  I  am  one,  are  in  favor  of  a  compensation  act.  And  when  we  attempt  a 
compensation  act  we  realize  that  we  are  attempting  to  do  something  that  a  great 
many  other  people  have  tried  to  do  and  a  great  many  have  failed.  Take  the 
New  York  act  —  it  is  a  very  serious  question  whether  it  is  a  sucess  or  a  failure; 
that  is  practically  true  of  every  act  passed  by  any  State  in  this  Union. 

The  first  proposition  I  want  to  put  before  this  Commission  is  this:  Now^ 
to  the  ordinary  layman  —  I  want  to  say  to  a  great  many  of  the  employes  —  they 
believe,  and  believe  honestly,  that  the  public  does  pay  and  should  pay  for  all 
injuries  to  workmen,  and  that  the  industry  alone,  by  charging  an  extra  price 
for  its  product,  can  recover.  That  is  true  in  certain  industries;  but  I  want  to 
say  to  you  it  is  only  true  to  the  extent  of  about  25  per  cent  of  the  industries 
of  the  State  of  Ohio.  I  agree  with  you  that  a  great  corporation  that  control^ 
any  one  product  in  this  State,  or  any  other  State,  can  favor  a  measure  of  this 
kind,  and  add  to  the  price  of  their  commodity  in  order  to  protect  the  industry, 
but  I  want  to  tell  you  that  75  per  cent  of  the  industries  of  the  State  of  Ohio^ 
have  to  meet  in  competition  with  the  industries  of  the  other  States. 

The  question  was  asked  here  yesterday  —  I  have  not  heard  of  any  industry 
going  over  into  the  State  of  Pennsylvania  or  any  other  State;  but  gentlemen,, 
your  liability  has  been  increased  through  legislation  from  year  to  year,  until  the 
final  touch  was  the  passage  of  the  Norris  bill  last  year.  There  is  a  limit  be- 
yond which  you  cannot  go.  But  remember,  I  agree  with  you  on  one  proposi- 
tion, and   that   is,  that  the  public   should  pay  the   bill.     It   is   a   social   problem, 
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and  a  problem  on  which  the  laboring  man  and  the  employer  should   meet   side 
by  side,   and   not  as   against  each   other.     We   are   both   aiming   at   and   to    the 
same  end.     The  greatest  benefit  to  the  greatest  number.     Take  the  history  that 
has  been   reviewed  here  of  liability  insurance,  the  vast  amount  paid   in   by   em- 
ployers and  the  small  amount  which  reaches  the  employe  on  account  of  litiga- 
tion.    Take  in  New  York  State  alone.     Had  that  money  gone  direct  to  the  in- 
jured   employes,  instead   of   $6,400,000,   he   would   have   received   practically   $25,- 
000,000.     It   is   wrong.     Every   dollar  that  is   paid   in   should  go   to   the   injured 
employe,  under  almost  every  ordinary  circumstance.  Why  ?   Because  it  builds  up  the 
social    institution,   and   I   want  to   tell   you   that   you   cannot   base  your    liability 
laws  or  your  compensation  act  on  the  laws  of  foreign  countries  like  Germany, 
England,   and   other  places  of   that   kind.     Why?     Because   the   workingmen   of 
the   United    States   stand   on    a    plane    away    above    them.      You    cannot    base    a 
compensation  act  on   that   basis   at   all.     The  workinmen    of   the    United    States 
and  the  State  of  Ohio  resent  the  idea  that  they  are  paupers;  because  they  are 
not.     And  they  are   recognized   as  your   equal    and    my   equal,   and   always   will 
be  and  should  be,  and  they  are  entitled  to  just  as  much  to  eat  or  just  as  much 
to  wear  as  either  you  or  I  or  any  other  man;  and  if  you  would  succeed  in  an 
act   of    this   kind  you   must    deal    with    absolute    fairness.     And    now,   my    legal 
friends    may    say   any    proposition   of   that   kind    by    which   you   tax    the    public 
in  general,  is  unconstitutional.     I  am  not  here  to  discuss  it  from  a  legal  basis. 
J  am  going  to  give  you  our  ideas,  and  if  they  can  be  put  in  legal   form,  then 
they  will  be  put  in   legal   form   if  they  are  the   correct  ones. 

Now,  I  say  that  the  employer  should  pay  his  share  of  that  tax,  and  should 
bear  his  share  of  that  burden,  the  employe  should  pay  his  share  of  that  tax  and 
should   bear  his   share   of   that   burden,   and   the    State   at   large   should    pay    its 
share  of  that  burden.     Now  what  is  the  method?     I  do  not  know  what  method 
this  Commission  has  in  mind;  but  I  want  to  say  that  if  the  employers  of  this 
State    should   put   into  a   general    fund   the   money   they   have   put    into    liability 
insurance,  and  then  add  some  to  it,  and  they  can   afford  to  do   it,  and   if  the 
employes  should  pay  in  a  like   fund  and  the  great  State  of  Ohio  should  pay  in 
some   more,  you  would  have  a   fund  there  that  would  meet  every  accident  that 
happens   in   the   State  of  Ohio.   .  There  would   be   no   litigation,   and    I   want  to 
state  were  it  done,  it  should  not  be  in  politics,  absolutely  non-partisan,  with  the 
fund  controlled  so  that  every  injured  man  would  file  his  claim,  and  if  it  were 
a  valid    claim,   it  would  be  paid.     And  I   want  to   say  to  you  that   fund   should 
be   surrounded  by   such  safeguards   that   the   injured  workingman,   or  the    family 
of  the   injured  workingman,  should  receive  whatever  the  amount  might  be  in  an 
annuity,    unless  it  was  probably  proven  that  they  were  entitled  to  it  in  a  lump 
sum,  so  it  would  not  be  dissipated  like  dew  in  the  morning  sun.     We  are  work- 
ing  for  the  common  good,  we  are  working  for  the  sociological  benefit  and  the 
uplifting^   of  every  man  in  Ohio,  and  every  man  to  bear  his  share  of  the  bur- 
den.    They  say,  "let  the   farmer  out."     Does  not  the   farmer  depend   upon   these 
great    industries?      Does   not    every   man?     Let    out    the    storekeeper?      Does    he 
not   depend   on   these  great   institutions   that   depend    on   labor?      It    is    so   inter- 
woven   that   you   cannot   leave  anybody   out,    and    if    you    are   going   to   be    just, 
equitable  and  fair  to  the  capital  that  is  invested  and  the  labor  that  is  employed, 
and  to  the  citizens  of  the  State  of  Ohio,  in  general,  do  not  place  upon  any  par- 
ticular   industry   all   the  burden   of   industrial   accidents.     I   believe   those   are   my 
ideas,   and  I  believe  those  are  the  ideas  of  every  man  which   I   represent,  and  I 
believe    it    is   fair,   it   is  just  and   equitable.     I   am   not   saying   what   the   amount 
should  be,  but  I  am  satisfied  that  it  can  be  worked  out  on  the  line  of  accident 
insurance.      They  grade. the   risks.     Why  should   not   the   State   grade   the   risks, 
and  say   what  this  risk  should  pay  and  what  that  risk  should  pay? 
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I   want  to  call   your   attention   to   something  else,   and   that   is  one  of  the 
reasons  the  workmen  should  be  interested  in  this  fund.    From  the  laborer's  stand- 
point the  principal  thing  should   be  the  preservation  of  life,  limb  and  property. 
I  believe  there  should  be  a  maximum  and   minimum.     Whenever  this  maximum 
fund  reaches  a  certain   point,  this   insurance   should   fall.     When  it  goes  to  the 
minimum,  if  it  is  eaten  up  by  accidents  and  deaths,  then  the  premiums  should 
rise  automatically.     What  is  the  result?     John  Brown  works  next  to  Bill  Jones. 
Bill  Jones  is  a  careless,  reckless  fellow.    They  are  both  assessed  the  same  amount 
on  what  they  receive.     John  Brown  knows  that  Bill  Jones  is  a  reckless,  careless 
fellow,  and   when   Bill  Jones   does  something  that  John    Brown  knows  is  liable 
to   injure    someone,   what   is   the    first   thing  he    does?     John    Brown   will  say: 
"Don't  do  that ;  I  can't  stand  for  such  carelessness ;  it  raises  my  premium.    I  will 
look  after  Bill  Jones;   I   will  see  that  he  is  a  careful  man."     You  are  gaining 
the  end  you  are  trying  to  arrive  at.    Carefulness  and  the  attention  of  one  work- 
man to  another,  because  it  is  to  his  benefit  to  have  skilled,  careful  men  working 
-alongside   of  him.     I   want  to  repeat  again,  that  I   do  n6t  believe  the  compen- 
sation which   is   paid   in    Germany   or    in    England   is   adequate   in   this  countn'. 
But  you  cannot  put  it  upon  the  employer  alone,  when  I  say  that  I  mean  75  per 
cent  of  the  industries  of  the  State  of  Ohio.     If  you  add  to  the  workmen's  com- 
pensation, you  must  put  the  tax  where  I  say  it  belongs,  and  not  leave  it  to  the 
■employer  to  wiggle  out  his  remedy  the  best  way  he  can  and  meet  the  compe- 
tition from  eveo'  other  State  where  they  do  not  have  such  a  law.     I  say  it  is 
fair  and  equitable.     If  it  is  not  constitutional,  work  it  out  on  lines  that  will  make 
it   constitutional.     It  is   something  that   everybody   says  the  public  should  bear, 
Tiow  make  the  public  bear  it.    We  are  in  favor  of  a  compensation  act 

Mr.  Chairman:  Can  you  give  the  tonnage  of  coal  mined  in  Ohio  in 
1908  and  1909? 

Mr.  Maurer:  Approximately;  probably  in  round  numbers  it  would  amount 
to   30,000,000  tons. 

Mr.  Chairman  :  What  does  the  coal  sell  for  on  an  average  at  the  mouth 
of  the  mine? 

Mr.  Maurer:  It  sells  from  78  to  80  to  85  cents,  mine  run.  This  year  it 
is  10  cents  above  that. 

Mr.  Chairman:  Can  you  state  to  the  Commission  and  the  gentlemen 
present,  about  what  proportion  of  the  fund  you  think  the  State  ought  to  con- 
tribute, what  proportion  the  employer  and  what  proportion  the  employe? 

Mr.  Maurer:  My  idea  was  to  divide  it  equally,  one-third  each,  based  on 
the  payroll. 

Mr.  Chairman  :  Do  you  think  the  State  should  pay  one-third  in  addition 
to   the   cost  of  administration? 

Mr.  Maurer:  No,  I  think  the  cost  of  administration  should  come  out  of 
the  fund. 

Mr.   Chairman:    Now,  let  us  take  the  Montana  act. 

Mr.  Maurer;     Yes,  I  glanced  over  it.    That  applies  to  coal  mines  alone. 

Mr.  Chairman:  What  do  you  think  of  the  equity  of  that  act?  One  cent 
a  ton  mined  from  the  employer,  and  one  per  cent  of  the  wages  from  the  em- 
ploye, and  the  State  bearing  the  cost   of  administration? 

Mr.  Maurer  :  I  think  we  are  trying  to  enact  a  law  applicable  to  all  indus- 
tries, as  I  understand  it,  and  I  would  hate  to  pass  upon  an  act  or  give  an 
opinion  to  what  would  only  apply  to  one  industry. 

Mr.  Chairman  :  The  principle  would  be  the  same.  As  far  as  these  figures 
are  concerned,  they  are  all  carefully  worked  out. 

Mr.  Maurer:     There  is  certainly  no  question  about  that.     The  risk  under 
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my  plan  would  be  increased  —  the  liability  would  be  increased  under  my  plan. 
There  would  not  be  the  defenses.     That  is  what  we  are  trying  to  get  at. 

Mr.  Chairman  :  Can  you  give  us  the  opinion  of  the  operators,  what  they 
would  regard  as  maximum  amount  in  case  of  death? 

Mr.  Maurer:     I  have  not  given  the  question  any  consideration. 
Mr.  Chairman:    Can  you  give  an  opinion? 

Mr.  Maurer:  I  can  later  on,  I  would  hate  to  now.  I  can  later  on  give  a 
written  statement  of  the  accidents. 

Mr.  Chairman:  The  English  act  is  $1,560,  the  German  act  is  $750,  the 
New  York  act  is  $3,000,  the  Montana  act  is  $3,000,  and  the  International  Har- 
vester Company  act,  or  arrangement,  is  from  $1,500  to  $4,000.  Now,  keeping 
those  in  mind,  give  us  your  opinion. 

Mr.  Maurer:  I  will  be  glad  to.  Would  like  to  furnish  a  sort  of  extract 
of  the  injuries  at  the  various  mines  in  our  districts,  the  proportion  that  were 
absolutely  unavoidable  and  the  proportion  that  were  due  to  the  carelessness  of 
the  employe.    We  keep  a  complete  list. 

Mr.  Chairman:    How  about  the  carelessness  of  the  employer? 
Mr.  Maurer:    I  will  give  the  whole  thing. 

Mr.  Chairman  :  Give  us,  please,  also,  the  number  of  payments  made  and 
the  total  number  of  accidents.    Can  you  do  that? 

Mr.  Maurer:  I  presume  that  would  be  pretty  difficult.  I  will  do  the  best 
I  can,  but  the  insurance  companies  handle  the  most  of  them. 

Mr.  Chairman  :  We  have  one  great  difficulty  in  Ohio,  as  the  State  In- 
surance Commissioner  wrote  me  that  he  could  not  gather  that  fact  from  the 
statistics  in  the  insurance  department.  If  they  cannot  they  should  get  busy  and 
arrange  it  so  we  can.  They  have  no  trouble  about  that  in  New  York  and 
other  States. 

Mr.  Winans  :     I  agree  with  your  argument  largely,  but  I   cannot  under- 
stand  why   you   should   so   strongly  advocate   shifting   the   burden    of    accidents 
upon  the  industry,  and  thereby  transfer  it  to  all  the  people  —  is  that  your  position? 
Mr.  Maurer:     Yes,  sir. 

Mr.  Winans:  What  I  want  to  get  at,  why  should  you  single  out  the  em- 
ploye and  say  that  he  shall  bear  one-third,  which  would  double  his  burden? 

Mr.  Maurer:  That  is  a  matter  that  I  would  not  want  to  put  as  a  definite 
proposition.  I  am  simply  giving  you  my  idea  without  first  giving  it  the  study 
which  it  should  have. 

Mr.   Winans:     Let  me  understand,  first  you  say  the  employer  should  bear 
one-third  and  transfer  that  to  society? 
Mr.   Maurer:    Yes,  sir. 

Mr.  Winans  :  Then  the  State  should  bear  another  one-third,  which  would 
include  all  the  people.  Then  you  come  back  and  say  the  working  people  should 
come  in  and  pay  one-third,  which  would  double  the  burden  for  them? 

Mr.  Maurer:  Yes,  because  they  owe  to  the  industry  their  employment  the 
same  as  the  man  who  invests  his  money,  owes  his  income. 

Mr.  Winans:  Why  not  add  a  little  more  of  this  burden  on  society,  a  little 
more  burden  upon  the  luxuries  of  wealth? 

Mr.  Maurer:  If  you  will  come  down  and  go  over  the  books  and  see  the 
competition  from  other  States,  you  will  easily  understand  the  impossibility  of 
doing:  something  of  that  kind. 

Mr.  Winans:  Is  that  your  only  opposition  to  shifting  the  burden  on  society 
in  general? 

Mr.  Maurer:  That  is  the  reason  the  employer  cannot  stand  all  of  the 
burden.     When  we  get  a  Federal  law  it  will  be  a  different  matter. 
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Mr.  Winans:  You  will  not  contend  that  the  employer  shall  bear  any  of 
the  burden? 

Mr.  Maurer:    You  put  it  on  a  different  basis. 

Mr.  Winans:  Then  you  would  change  your  attitude  on  the  employe  bear- 
ing the  general  burden? 

Mr.  Maurer:  I  think  I  would  when  you  get  a  general  statute  —  like  a 
Federal  statute,  but  with  the  present  situation  in  Ohio,  you  cannot  add  an  addi- 
tional burden. 

Mr.  Winans  :  I  believe  the  employer  in  general  in  Ohio,  ought  to  be.  and 
I  think  the  majority  are,  willing  to  pay  into  this  fund  as  much  as  it  is  costing 
them  today  to  maintain  liability  insurance.  We  have  before  us  quite  a  waste  of 
money,  probably  80  per  cent  of  the  money  paid  out  by  the  employer  is  wasted 
in  settling  these  questions. 

Mr.  Maurer:     I  think  65  per  cent  is  a  fair  basis. 

Mr.  Winans  :  Say  65  per  cent  —  isn't  it  possible  that  wc  could  pay  65  per 
cent  without  adding  an  additional  burden? 

Mr.  Maurer:     I  made  the  statement,  it  was  a  crime. 

Mr.  Winans:  You  come  back  and  I  said  you  would  have  to  increase  the 
liability  and  increase  the  amount  the  workmen  would  receive,  a  great  deal  more 
than  he  does  now.  I  do  not  mean  that  you  should  run  on  the  basis  of  the  pres- 
ent liability  law,  but  I  mean  you.  should  increase  that  fund  so  that  every  laborer 
who  is  injured  would  have  ample  to  protect  him,  and  by  following  my  scheme 
I  believe  you  would  be  able  to  accomplish  that.  That  is  the  reason  I  say  shift 
the  burden  and  increase  the  compensation  to  what  he  is  entitled  and  make  him 
independent.    That  is  what  we  are  trying  to  get  for  him. 

Mr.  Maurer:  I  believe  we  would  agree  provided  we  take  into  considera- 
tion that  Indiana  and  every  other  State  is  going  to  follow  Ohio.  The  Ilinois 
Commission  disagreed  and  the  law  of  New  York  is  a  failure  and  I  believe  you 
think  so,  too. 

Mr.  Winans:     I  am  fully  satisfied  that  it  is. 

Mr.  Maurer:  You  place  the  employer  of  New  York  where  he  does  not 
know  where  he  is  getting  off  at.  An  accident  occurs.  The  right  of  action  to 
the  employe  is  subsequent  to  the  injury.  He  can  sue  under  the  statute  or  he 
can  sue  under  the  compensation  act.  Either  one.  The  employer  does  not  know 
what  is  going  to  happen.  I  say,  let  us  get  away  from  that.  Fix  the  amount  that 
is  adequate,  and  only  in  cases  of  where  there  is  wilful  negligence  where  he 
should  not  recover.  I  do  not  believe  that  a  man  who  is  wilfully  negligent 
should  recover. 

Mr.  Winans:     I  agree  with  you. 

Mr.  Maurer:  I  want  to  say  to  you  that  you  are  a  man  that  has  gone 
through  the  mill.  The  laboring  man  in  the  State  of  Ohio  has  as  much  pride 
as  any  other  business  man  in  Ohio.  He  is  interested;  it  belongs  to  him  and  I 
believe  he  is  willing  to  contribute  his  mite.  They  have  always  been  willing  to 
do  it. 

Mr.  Winans:  I  belong  to  a  class  of  employes,  where,  on  an  average,  in 
the  United  States,  there  are  nine  die  every  day,  and  on  an  average  of  one  man 
injured  every  six  minutes.  Now,  then,  you  raise  the  question  that  you  want  to 
make  this  employe  in  Ohio  interested  in  this  matter  by  adding  a  little  financial 
hurden  upon  him? 

Mr.  Maurer  :    Yes,  and  don't  you  suppose  he  will  get  it  back? 
Mr.  Winans  :    We  do  not  care  whether  he  gets  it  back  or  not    How  nradi 
stronger  incentive  can  you  put  on  a  man  than  the  possibility  that  he  is  going  to 
lose  his  life?    But  you  have  the  careless  man.    Acknowledge  my  point? 
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Mr.  Maurer:    That  is  all  very  true. 

Mr.  WiNANS:  Here  is  a  careful,  steady,  honest,  hardworking  laboring  man, 
and  right  here,  his  next  neighbor,  is  a  careless  man  who  pays  no  attention  to 
orders.  This  man  is  likely  to  be  injure  I  by  the  carelessness  of  his  neighbors. 
.  Mr.  Maurer:  But  they  are  interest.'d  in  this  common  fund  and  the  assess- 
ment increases  as  accidents  increase,  or  decrease  automatically  as  accidents 
diminish.  This  man  has  an  interest  in  the  fund  and  if  John  Brown  is  hurt 
through  his  own  carelessness  it  increases  his  share  of  that  risk,  and  it  will  there- 
fore be  an  incentive  for  him  to  -be  careful. 

Mr.  Winans  :  As  an  employer  of  labor,  I  will  go  further,  I  will  cite  you 
another  fellow.  Here  is  a  careless  workman  —  an  American  workman  and  on 
the  other  hand  we  have  got  the  other  fellow  who  is  a  foreigner,  over  which  the 
employe  who  is  careful  has  no  control.  I  want  to  say  to  you  that  90  per  cent 
of  the  employers  today  in  the  State  of  Ohio,  if  you  were  to  object  to  working 
with  these  foreigners,  who  know  little  of  the  English  language,  would  say,  "I 
will  take  care  of  myself,  you  look  after  yourself." 

Mr.  Maurer:  I  think  that  is  hardly  fair.  The  foreign  workman  is  a 
necessity  in  this  country.  We  cannot  get  rid  of  the  fact  that  the  foreign  work- 
man is  a  necessity.  The  foreign  labor  is  necessary  for  certain  class  of  labor. 
Why?  Because  the  American  workmen  stand  above  that  class  of  labor.  We  have 
got  to  have  them,  and  we  have  got  to  handle  them  like  children  and  take  care 
of  them  like  children. 

Mr.  Winans:  Then  they  are  a  burden  resting  upon  society  in  general,  not 
to  the  employe. 

Mr.  Rohr:  Mr.  Chairman,  I  would  like  to  ask  Mr.  Maurer,  whether  the 
figures  of  Illinois,  pertaining  to  fifty  nominally  fatal  accidents,  that  is  in  the 
regular  run  of  business,  the  fifty  in  Illinois  collected  $175  in  each  instance.  In 
iifty  —  the  Cherry  Mines  —  there  were  $1,800  paid  to  each  accident;  that  is  for 
fifty.    Does  society  bear  that  or  docs  the  coal  operator  bear  that? 

Mr.  Maurer:    Upon  the  coal  operators. 

Mr.  Rohr:     He  doesn't  figure  on  getting  back  that  $1,800? 

Mr.  Maurer:  I  don't  see  how  he  does,  because  he  has  to  meet  competi- 
tion all  over  the  State,  and  I  can't  see  how  he  can  increase  his  price  of  coal 
beyond  the  price  of  his  neighbors,  who  will  sell  as  cheap  as  they  did  before. 

Mr.  Rohr:  Now,  another  question.  Is  $1,800  too  much  to  pay  to  a  coal 
miner  in  case  of  death? 

Mr.  Maurfr:  I  have  never  said  that."  It  is  certain  that  $175  is  totally 
inadequate. 

Mr.  Rohr:    You  think  then  that  $175  is  inadequate? 

Mr.  Maurer:  Without  question.  I  would  hate  to  think  a  workingman's 
life  would  not  be  worth  more  than  that. 

Mr.  Thomas  :  Is  it  not  a  fact  that  the  one-third  you  say  the  employer 
vrould  pay  will  be  charged  by  him  to  the  cost  of  the  operation  of  the  plant? 

Mr.  Maurer:  And  probably  by  the  workman's  increased  pay.  I  have  given 
the  reason  why  competitive  industries  cannot  put  that  into  the  price  of  their 
commodity. 

Mr.  Thomas  :  But  there  are  different  wages  paid  in  different  States  and 
they  still  compete? 

Mr.  Maurer:    Yes. 

Mr.  Thomas  :  The  one-third  which  the  employer  will  pay  into  this  fund 
-will  be  charged  to  the  consumer.  The  public  is  the  consumer,  so  the  public 
pays  two-thirds,  and  the  employe  also  is  a  consumer  and  he  is  required  to  pay 
one-third  but  he  lias  no  place  to  which  his  amount  can  be  charged  to. 
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Mr.  Maurer:  Don't  you  think  he  would  put  it  in  his  labor  the  same  ai 
the  other.  He  stands  a  much  better  show  of  getting  his  money  back  in  his 
labor  than  the  competitive  industry  of  this  land  stands  in  getting  their  extra 
cost  back. 

Mr.   Thomas:    That  is  not  our  experience. 

Mr.  Maurer:  That  may  be,  but  it  has  been  my  experience  and  I  have 
been  through  the  mill. 

Mr.  M.  B.  Excel:     You  state  you  would  make  the  industry  pay  one-third? 

Mr.  Maurer:     No,  I  would  make  the  public  pay  it  all  in  the  way  suggested. 

Mr.   Excel:    You  say  you  would  make  the  industry  pay  its  one-third? 

Mr.  Maurer:    I  say  the  public  owes  it  to  the  industry. 

Mr.  Excel:  You  say  you  would  make  the  employer  pay  one-third;  would 
that  be  one-third  of  his  own  accidents,  or  would  you  have  all  the  employers 
together  pay  one-third  in  all? 

Mr.  Maurer:    One-third  of  all. 

Mr.  Excel:     It  would  go  into  a  common   fund? 

Mr.  Maurer:    Yes,  sir.     A  kind  of   insurance  plan. 

Mr.  Excel:  Then  there  would  be  no  particular  incentive  on  the  part  of 
the  employer  to  be  more  careful  than  his  neighbors? 

Mr.  Maurer:  He  would  have  the  same  incentive  he  has  always  had;  his 
risk  is  increased  by  the  number  of  accidents  which  he  has. 

Mr.  Excel:  Would  it  not  be  more  of  an  incentive  if  he  paid  one-third  of 
his  own  accidents  instead  of  paying  one-third  into  a  common   fund? 

Mr.  Maurer:  Let  us  assume  that  to  be  true.  I  believe  in  a  more  careful 
supervision  of  your  public  and  private  institutions  by  the  government  of  the 
States.  You  have  considered  it  in  the  right  direction.  The  State  would  say 
to  every  manufacturing  establishment:  you  have  got  to  comply  with  certain 
requisitions.  If  you  don't,  then  the  safeguards  this  law  would  throw  around 
you  will  be  taken  away  from  you. 

Mr.  Excel:  You  are  trying  to  create  an  incentive  for  careless  laboring 
men  to  be  careful,  but  you  are  not  oflFering  much  of  an  incentive  to  the  em- 
ployer who  has  the  authority  to  discharge  careless  workmen. 

Mr.  Maurer:  Your  authority  to  discharge  men  depends  upon  whether  you 
are  employing  union  or  non-union  labor. 

Mr.  Excel:  That  would  be  a  better  point  from  somebody  other  than  a 
miner. 

Mr.  Maurer:    I  am  not  a  miner.     I  am  an  employer  of  this  class. 

Mr.  Excel:  Still,  if  you  have  a  careless  man,  you  have  no  trouble  in  get- 
ting rid  of  him. 

Mr.  Maurer:  I  would  hate  to  say  what  our  experience  has  been.  If  he 
were  interested  he  might  want  to  help  remove  him,  because  he  is  a  member  of 
the  organization  that  helps  to  keep  us  from  removing  him. 

Mr.  Excel:  There  is  one  point  which  I  want  to  ask,  whether  or  not  the 
freight  rates  are  not  such  as  to  put  the  producers  in  other  States  practically 
out  of  competition  with  you? 

Mr.  Maurer:  Freight  rates — I  have  been  fighting  freight  rates.  Our  rates 
are  putting  us  out  with  other  States.  These  are  the  facts.  The  railroads  of 
the  State  of  Ohio  charge  us  85  cents  for  hauling  coal  140  miles,  and  the  coal 
miners  of  West  Virginia  pay  97  cents  for  hauling  340  miles,  a  diflFerencc  of 
12  cents.  They  haul  coal  from  West  Virginia,  an  additional  distance  of  200 
miles,  for  12  cents. 

Mr.  Excel:    You  had  better  stop  voting  with  the  railroads. 

Mr.  Chairman:    We  will  now  hear  from  Mr.  U.  B.  Stewart. 

Mr.    Stewart:     Gentlemen   of   the   Commission,   I   desire  to   say,   first,  that 
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the  Cleveland    Chamber   of    Commerce,   about   which    all    of    our    citizens    know^ 
and  perhaps  some  of  you  gentlemen  know,  have  had  this  matter  under  discus- 
sion for  a  time,  and  that  it  has  appointed  a  committee,  of  which  I   happen  to- 
be  a  member,  to  investigate  this  general  subject.     However,  the  subject  is  large,.. 
and  all  of  us  are  in  various  ways  otherwise  engaged,  and  we  have  not  come  to 
any  definite  conclusion  respecting  the  details  of  such   a  plan  or  system,  but  we 
have  come  to  a  definite  conclusion  that  a  workman's  compensation  act,  fair  and 
legal,  and  with   due   regard  to  the   rights   of   employer'-,  employes   and   patrons^ 
should  be  adopted  by  our  State. 

I  cannot  say  anything  further  on  behalf  of  the  Chamber,  other  than  that 
it  is  delightful  to  have  you  gentlemen  here.  While  you  come  from  various 
cities,  Cleveland  rather  feels,  perhaps  because  of  its  size,  it  can  give  you  infor- 
mation, equal  perhaps  to  the  quality  of  the  information.  I  think  that  will  be 
done,  however,  through  other  speakers  and  not  through  myself,  leaving  that 
phase  of  the  situation  for  a  moment,  I  desire  to  say  just  a  few  things  upon  the 
general  subject  of  workman's  compensation. 

Before  we  get  to  paying  for  an  injured  man's  limb  or  his  life,  it  seems  to 
me  it  is  highly  important  to  see  if  we  cannot  protect  that  man's  life  or  his  limb 
and  prevent  the  necessity  of  that  man  being  either  a  charge  upon  the  community 
or  the  public  at  large.     Therefore,  the  prevention  of   accidents,   it  would   seem 
to  me,  is  of  the  utmost  consideration  and  perhaps  we  can  well  discuss  that   for 
just  a  moment.    The  factory  act,  in  this  State,  as  you  know,  has  been  on  record 
for  some  time.     There  are  certain  various  criticisms  of  that  act  that  ought  to 
be  entered  into  here.     Now,  the  first  is  that  there  are  not  inspectors  enough.     If 
does  not  do  the  job  for  which  it  w*as  intended.     The  second  is,  that  it  is  under 
the  control  usually,  and  without  regard  to  the  kind  of  administration.  Democratic 
or  Republican,  of  politics   from  whose  control   it   ought  to   be  eliminated.     The 
inspectors  again,   ought  not   to   be   politicians,   but   they   ought  to   be  mechanical 
experts,  and  there  ought  to  be  enough  of  them  so  that  their  work  could  be  done 
frequently  enough  around  the  various  plants  in  this  State  to  be  of  some  worthy 
The  purpose  of  the  inspection,  it  would  seem  to  me,  is  to  require  employers  ta 
put  their  machinery  in  good  shape;  to  see  that  the  rules  and  regulations  are  in 
such    a    system   and   condition   that   employes   will    meet   with   the   least   possible 
hazard  and  risk  from  machinery,  and  bad  conditions  of  labor.     In  order  to  com-- 
pel    the    workman  —  the   employer,    rather  —  to    obey    such    rules,    it    would    seem. 
to  me  to  be  advisable  to  put  some  sort  of  an  inducement  by  way  of  a  penalty 
upon  him  to  do  this  as  recommended  by  the  expert  inspector,  or  otherwise  fail- 
ing to   do  it,  to  suffer  certain  known  penalties,  and  to  protect  against  arbitrary 
and   capricious  recommendations,  there  ought  to  be  sonu   kind  of  a  board,  either 
of  arbitration  or  appeal,  from  such  recommendations. 

I  happen  to  know  of  a  system  of  inspection  that  has  been  put  into  effect 
by  various  companies  in  Ohio,  the  American  Steel  Wire  Company,  represented 
by  Mr.  Tener;  the  Carnegie  Steel  Company,  and  other  companies  which  provide 
at  their  own  expense,  a  corps  of  inspectors,  who  shall  go  all  through  the  plants 
of  these  institutions,  and  as  many  times  a  year  as  possible,  and  make  recom- 
mendations to  the  manufacturer  that  he  do  this  or  that,  in  keeping  his  niachiiRry 
more  safe.  Those  recommendations  are  well  passed  upon  by  the  operator  and 
reported,  and  if  the  operator  thinks  that  they  are  nnneccssary,  then  there  is  a 
regular  hearing  upon  that  question  by  the  officers  of  the  institution,  all  to  the 
end,  that  they  will  get  the  greatest  possible  protection  against  their  injuries.  So 
much    by   way  of   prevention   of   accidents. 

I    feel   sure  that  the  matter  of  employe's  compensation  is  just  as  necessary 
for   the    general  welfare   of   the  people  of  this   country,  its  workingmen   and   its. 
manufacturers,  for  I   feel .  that  there  is  a  benefit  to  it  today.     The  reavSons  why 
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such  an  employers'  compensation  act  ought  to  be  enacted,  I  think  are  not  neces- 
sary to  discuss  at  length.    For  in  order  to  know  what  kind  of  an  act  you  ought 
to  adopt,  some  of  those  results  and  causes  for  putting  it  into  effect,  ought  to  be 
•considered.     Perhaps  the  first  thing  is  the  great  waste  that  is  now  being  had  in 
the  present  method  of  taking  care  of  personal  injuries  and  those  who  are  injured. 
The   figures   which  your   Chairman   here  has  presented,   respecting  the  payments 
by  employers  to  insurance   companies,  show   about  30  to  34  per  cent  of  money 
paid  by  employers  to  casualty  companies,  which  34  per  cent  goes  to  the  employe. 
It  has  been  suggested  to  me  by  a  casualty  man  that  casualty  companies  are  not 
paid  for  the  purpose  of  paying  money  to  employes;   they  are  paid   for  the  pur- 
pose of  keeping  money  from  employes.     That  is  a  wrong  system.     I  do  not  con- 
demn the  employer  or  employe  because  of  the  system,  but  condemn  the  public  at 
large,  because  it  has  so  long  been  allowed  to  continue  to  exist.     However,  assum- 
ing that  out  of  that  tremendous  amount  30  per  cent  finally  gets  to  the  employe, 
there  are  60  per  cent  or  more,  that  is  almost  all  waste.     That  amount  of  money 
the   industry   paid   for;    that   amount   of   money   the   consumer   paid   for.     That 
amount  of  money  we  all  paid   for.     We  then  have  to  pay  an  equal  amount,  per- 
haps a  little  more,  in  order  to  take  care  of  the  men  who  are  injured.     Another 
thing.     There  ought  to  be  a   certainty  in   the   amount   that  an   injured  man  is 
to  get  rather  than  a  possibility  of  getting  a   very   large  amount  on  account  of 
some  peculiar  liability  act  that  an  influential  band  of  employes  have  been  able 
to  have  the  Legislature  pass.     You  have  heard  from  one  of  the  gentlemen  pre- 
ceding me,  that  one  class  of  employes  of  the  State  is  quite  well  satisfied  with 
the  present  liability  laws.    Another  class  of  employes  of  this  State,  furnace  men, 
for  instance,  have  no  particular  legislation,  and  yet  the  gentleman  next  preceding 
me,  said  that  excepting  certain  industries  and  classes  of  employes,  viz:     Furnace 
men  and  others,  that  railroading  was  the  most   hazardous  in   the   State.     If  it 
were  necessary  to  have  as  strenuous  laws  as  the  Norris  and  Metzger  laws  arc  — 
that  they  are  of  such  prime  importance  to  the  railroad  man,  then  why  not  such 
laws  for  the  furnace  men?     No  reason  in  logic.     The  defense  arises  because  oi 
the  unions.    There  is  another  thing.     Stop  for  a  moment  right  there.     It  occurs 
to  me  that  the  reason  why  this  compensation  ought  to  be  put  into  effect,  is  be- 
cause of  its  uniformity.     Because  the  employes  know  what  they  are  going  to  get 
when  they  are  hurt.     They  do  not  have  to  go  to  a  high-priced  damage  lawyer, 
and  make  a  contract  for  from  30  to  50  per  cent  of  the  amount  that  they  might 
get  for  them,  in  order  to  get  for  them  the  amount  which  finally  gets  into  their 
pockets.     The  employer  ought  to  know  how   much   it   is  going  to  cost   him,  so 
that  he  can  charge  it  up  to  his  business.     He  ought  to  know  so  that  he  will  not 
have  to  pay  it  out  of  his  private  purse.    He,  as  a  me  nber  of  the  public,  ought  to 
pay  it.    The  result  is  this,  when  the  employe  knows  how  much  he  is  going  to  get, 
and  knows  that  he  can  get  it  as  soon  as  he  is  hurt,  it  will  prevent  him  from 
going  around  and  spending  a  large  amount  of  money  in  getting  assistance.     In 
other  words,  he  will  get  it  all.     Just   for  a  moment,   let  us  consider   the  large 
amounts  which  are  paid  in  some  of  our  trade  accidents.     Those  large   amounts 
will  necessarily  have  to  be  reduced,  and  the  man  you  were  talking  about,  with 
two  legs  off,  will  not  get  as  much  under  the  compensation  law  as  he  does  under 
the  present  system.     Now,  that  sounds  bad  and  unfair,  but  we  are  talking  about 
a  compensation  act  being  for  the  benefit  of  all  the  public  —  of  all  labor;   for  the 
benefit  of  all  the  public;   for  the  benefit  of  the  employe  who  is  injured.     Some 
men  have  to  give  up  a  little  here  and  others  a  little  there,  and  all  to   the  end 
that  the  great  mass  of  the  people  shall  be  treated  equitably  and  fairly. 

The  consumer  has  to  pay  all  of  this.     The  employer  is   not  going  to  pay 
it:     He  can't  be  asked   to  pay   it.     The  employe   is  not  going  to  pay    otherwise 
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tLan  as  he  is  a  member  of  the  community,  so  that  when  these  payments  are 
known,  definite  and  certain,  and  can  be  got  at  instantly  and  quickly,  we  will  get 
rid  of  all  this  unrest,  of  all  this  appearance  before  the  legislators,  trying  either 
to  pass  an  act,  or  trying  to  prevent  it  being  passed.  We  will  get  rid  of  another 
thing  that  is  embarrassing,  that  is  the  tendency  to  perjury  in  the  personal  injury 
litigation,  and  I  might  say,  we  will  get  rid  of  it  on  both  sides  of  the  table,  be- 
cause unfortunately  that  is  human  and  ncft  necessarily  denominated  by  plaintiff 
or  defendant.  These  things  are  not  logical  by  any  means.  I  will  refer  to  them 
as  they  suggest  themselves  to  me. 

There  is  another  thing.  It  seems  to  me  that  these  payments  ought  to  be 
made  in  partial  payments,  that  is,  from  time  to  tiftie.  You,  gentlemen,  here  — 
all  of  you  are  practical,  and  I  presume  every  one  of  you  know  what  to  do  with 
1100,  $300,  $500  or  $1,000.  Every  one  of  you  know  what  it  is  worth.  But  let 
us  assume  that  one  of  the  coal  miners  down  in  Mr.  Maurer's  coal  mine,  a  for- 
eigner, loses  his  arm,  and  has  a  certain  compensation  coming  to  him,  it  may  be  a 
matter  of  several  hundred  dollars,  I  do  not  know  how  much,  does  it  not  seem 
the  height  of  economical  folly  to  pay  that  money  in  a  lump  sum  into  his  hands 
for  when  you  do,  he  is  the  prey  of  other  persons,  who  want  it,  or  he  is  a 
victim  of  his  unfortunate  habits,  perhaps;  or  at  all  events  he  is  not  qualified  to 
handle  it  as  you  gentlemen  would  be.  Carrying  it  one  step  further,  does  it  not 
seem  that  that  fund  ought  to  be  paid  to  him  as  his  wages  are  paid.  In  the  first 
place,  he  is  not  a  charge  upon  the  community,  and  in  the  second  place,  so  that 
he  can  use  some  of  that  money  to  educate  himself,  if  he  is  a  boy,  or  otherwise 
to  help  him  along,  rather  than  to  let  him  dissipate  it  instantly.  It  would  seem 
to  me  that  the  partial  payment  of  it  is  being  overlooked,  and  the  great  benefit 
of  it  is  not  being  considered. 

Now,  Mr.  Chairman,  respecting  the  raising  of  this  fund,  I  am  frank  to 
say  that  what  I  know  of  this  general  subject,  I  cannot  give  you  what  I  would 
like  to  give  you  in  the  way  of  recommendations,  and  I  rather  think  that  prob- 
ably none  of  us  here,  excepting  one  or  two  others  than  myself,  are  qualified  on 
that  subject  —  in  fact,  I  think  the  great  benefit  of  this  meeting  is  an  open,  free, 
frank  and  fair  discussion  of  the  details  of  this  kind  of  a  movement,  but  I  do 
have  some  notion  that  we  are  in  this  country  bound  by  constitutions.  Under  the 
German  Act  they  can  put  through  their  system,  they  can  make  it  effective,  like- 
wise under  the  English  Act.  I  do  not  know  whether  the  Montana  Act  is  con- 
stitutional or  not,  as  I  understand  it,  the  employer  pays  one  cent  on  each  ton 
of  coal  mined,  and  the  employe  pays  1  per  cent  of  his  wages  into  a  fund  to  be 
administered  by  the  State.  I  do  not  believe  that  that  precludes  suit  under  the 
common  law  or  under  the  statutory  law. 

Mr.  Chairman  :     No,  he  is  not  compelled  to  accept  under  the  compensation 
act. 

Mr,  Stewart:  Furthermore,  I  fear  that  would  put  all  of  these  manufac- 
turers in  together  in  one  common  pool,  and  the  careful  man  would  be  subjected 
to  the  careless  man's  losses.  That  is  to  say,  a  careful  man  to  try  as  hard  as  he 
might  to  get  his  plant  into  good  shape,  would  not  be  protected  from  the  losses 
of  the  careless  man.  In  other  words,  he  would  say  that  it  is  cheaper  for  me  to 
pay  one  cent  a  ton  into  a  common  fund  than  it  is  to  pay  a  certain  man  all  that 
would  be  due  him,  if  he  got  injured  in  his  shop.  He  would  be  less  careful  than 
he  w^ould  if  the  whole  amount  came  out  of  his  pocket. 

There  is  one  other  question  which  was  suggested  yesterday.    That  is,  should 
the  present  Norris  Act,  or  any  employers*  liability  act,  such  as  railroad  acts  in 
general,  or  any  other  specified  act,  should  they  be  continued  in  force  with  a  gen- 
eral compensation  act.    I  say  not.     Now,  my  reasons  for  it  are  these:    That,  as 
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I  said,  this  act  is  for  the  benefit  of  all.  It  is  to  prevent  waste.  It  is  to  prevent 
our  lawyers  on  both  sides  of  the  table,  from  getting  any  money  which  belongs 
to  these  men.  That  is  what  the  waste  is.  We  get  too  much  of  it,  and  you  know 
that.  The  insurance  companies  get  too  much  of  it,  and  you  know  that,  too.  Let 
us  cut  all  that  waste  out. 

If,  however,  you  are  going  to  leave  the  liability  acts,  such  as  the  Norris 
act,  on  the  statute  books,  you  are  going  to  prevent  the  proper  application  of  a 
compensation  act.  Why?  Because,  if  you  spread  out  here  on  a  table  the  figures 
which  you  would  get  under  a  compensation  act  and  the  figures  you  could 
probably  collect  under  the  common  or  stautory  laws,  and  the  injured  party  would 
probably  say,  *T  can  get  this  amount  right  away  and  without  expense,  and  can 
pay  my  bills;  I  will  accept  under  the  compensation  act."  But  here  comes  along 
a  sort  of  quasi  friend  or  lawyer,  who  ought  to  be  his  friend,  and  he  says,  "I 
would  not  take  that.  I  believe  my  opinion  of  the  law  is  right  and  under  the 
Norris  act  you  will  get  ten  times  that  amount.  Don't  take  that,  but  take  under 
the  Norris  liability  law,  what  it  gives  you.  Stand  by  your  legal  rights."  Now. 
the  employe  naturally  wants  all  the  money  he  can  get.  It  is  not  because  he  is 
an  employe  but  because  he  is  human,  and  furthermore,  the  instance  which  I  am 
about  to  mention,  is  not  applicable  alone  to  employes,  but  to  manufacturers  as 
well  —  there  is  a  certain  gambling  instinct  which  men  do  have  and  do  exercise, 
and  when  they  can  see  a  chance  of  getting  a  larger  amount  of  money  than  tl:e 
compensation  act  provides,  he  is  almost  bound  to  want  to  take  the  chance. 

Therefore,  the  employe  has  his  chances  magnified  to  him,  and  he  does  not 
think  of  the  immediate  benefits  of  that  amount  of  money  in  hand,  free  from 
any  charges,  claims  or  allowances,  of  anybody.  Then  he  starts  a  lawsuit  to  get 
this  larger  amount  of  money  and  then  we  have  the  same  system  which  we  have 
now.  Mr.  Newcomb  and  Mr.  Dille  are  employed  to  prosecute  a  case,  and  Mr. 
Hogsett  and  Mr.  Siddell,  over  there,  are  employed  to  defend  it.  The  first  thing 
they  do  is  to  send  out  their  man  to  get  facts,  and  oftentimes  in  cases  of  this 
kind,  there  are  two  sets  of  facts.  They  go  out  and  get  the  facts  for  their  re- 
spective sides  of  the  case,  and  now  the  employe  takes  a  back  seat,  and  we  try 
the  case  to  the  court  and  twelve  men.  The  employe,  sometimes  he  is  not  in  court 
at  all.  He  may  come  in  occasionally,  but  most  usually  he  is  not  there  at  all. 
We  commence  to  talk  about  the  exclusion  of  evidence,  the  admission  of  evidence 
and  the  principles  of  law,  and  everything  else,  and  when. Mr.  Hogsett  and  Mr. 
Siddell  get  licked,  which  is  not  very  often,  there  are  record  fees,  stenographers* 
fees,  court  costs,  etc.,  and  finally  they  get  licked,  and  have  to  pay  a  judgment 
Now,  what  happens? 

The  judgment  which  they  pay  finally  goes  —  is  a  big  one,  but  how  much 
of  it  ever  gets  to  the  man  who  is  hurt?  However  earnest,  Mr.  Newcomb  and 
Mr.  Dille  may  have  been  in  the  prosecution  of  the  case,  they  are  there  claiming 
their  fees.  My  understanding  of  the  figures  show  anywhere  from  20  to  40  per 
cent  of  the  total  amount.  Now,  then,  I  think  40  per  v-ent  is  probably  liberal. 
But  he  does  not  get  that  until  after  long  litigation,  and  his  family  have  been 
robbed  of  its  immediate  use,  and  he  finally  gets  it,  but  the  manufacturer  has  been 
put  to  all  this  expense,  the  employe  has  been  put  to  all  this  expense,  and  the 
conditions  of  the  shop  are  upset,  and  as  Mr.  Van  Dorn  has  said,  the  shop  is 
upset,  because  the  men  will  takes  sides  for  the  employer  or  employe,  and  you  do 
not  need  to  ask  why.  Now,  it  would  seem  to  me  that  in  order  to  make  the 
compensation  act  feasible,  practical  and  workable,  j'^ou  must  necessarily  reduce 
the  Norris  act,  and  remand  those  persons  to  their  action  under  the  common  law. 
Probably  a  compulsory  liability  act,  compelling  a  man  to  take  so  much  for  his 
arm,  or  for  his  leg,  might  not  be  constitutional.  I  am  not  a  great  constitutional 
lawyer,  but  I  have  read  some  on  the  subject.    Therefore,  as  a  means  of  influencing 
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or  inducing  or  compelling  the  employer  and  employe  to  take  this  sum  of  money, 
which  the  State  says  is  reasonable  and  fair,  under  a  general  system,  and  under 
all  circumstances,  instead  of  particular  ones,  it  seems  to  me  that  it  is  neces- 
sary to  repeal  the  Nor r is  act. 

Now,  Mr.  Chairman,  th^re  are  so  many  things  on  this  question  which 
ought  to  be  said,  I  know  I  ought  to  take  no  further  of  your  time,  but  referring 
to  the  amounts  of  money  to  be  paid  for  accidents  in  these  cases,  I  think  that 
question  can  only  be  solved  by  an  investigation  in  insurance  offices,  in  the  offices 
of  large  employers  of  labor,  and  the  State  bureaus,  showing  the  number  of  per- 
sons paid  for  injuries  in  proportion  to  the  number  of  injuries  which  are  received, 
etc.  I  think  these  things  are  largely  a  matter  of  detail,  when  once  you  settle 
on  a  general  scheme  of  employers'  compensation.  It  has  been  said  by  the  Chair- 
man, and  I  have  no  doubt  of  its  truth,  that  about  50  per  cent  of  the  employers 
of  labor  employ  not  to  exceed  twenty  men. 

Mr,  Chaisman:  A  man  read  a  paper  at  Cincinnati,  who  was  an  employer, 
and  he  said  he  had  investigated  the  matter  and  found  that  25  per  cent  of  the 
employers  employed  less  than  ten  men,  and  50  per  cent  less  than  twenty  men. 
I  have  no,  doubt  but  what  it  is  true. 

Mr.  Stewart:  Assuming  that  to  be  true,  it  would  seem  to  me  that  the 
great  per  cent  of  employers  employing  less  than  twenty  men,  must  be  considered, 
when  you  are  considering  the  probability  of  recommending  the  repeal  of  the 
Norris  act,  otherwise  that  small  manufacturer,  who  constitutes  the  great  percent- 
age of  employers  in  this  State,  will  be  required  to  pay  the  small  compensation, 
if  you  will  call  it  such,  as  compared  to  the  other,  in  all  cases  where  there  arc 
certainty  of  right  of  recovery  under  your  act,  also  he  will  be  subjected  to  this 
gambling  chance  of  being  required  to  pay  on  exorbitant  amount  compared  to 
the  other  figure,  under  the  Norris  act.  Perhaps  I  ought  to  add  this  further  word 
and  then  I  will  quit.  I  am  not  sure,  I  have  not  investigated  the  subject  far 
enough  to  say  whether  the  amount  of  money  to  be  raised  ought  to  be  handled 
by  the  State  or  not.  I  think  that  goes  into  the  question  of  economics,  whether 
we  want  to  add  a  new  bureau  to  our  governmental  functions  or  authorities. 
Personally,  I  do  not  think  that  would  be  a  proper  part  of  our  governmental 
powers.  But,  however  that  may  be,  it  seems  to  me  it  ought  to  rest  ultimately 
upon  the  power  of  each  employer  to  pay  and  take  care  of  his  own  risks  —  and 
if  that  is  by  insurance  premiums  and  insurance  companies,  all  right.  I  think  the 
question  of  solvency  could  be  taken  care  of. 

Mr.  Winans:  I  would  like  to  ask  you  now,  inreference  to  what  sugges- 
tions you  would  make  to  organized  labor  of  Ohio,  in  reference  to  what  steps 
they  should  take  in  addition  to  those  which  they  have  taken  in  the  past  in  order 
to  prevent  accidents?  Have  you  any  suggestions  to  make  where  we  could  go 
further? 

Mr.  Stewart:  You  mean  concrete  suggestions  as  to  a  law? 
Mr.  Winans:  Anything  which  we  could  do  more  than  we  have  done? 
Mr.  Stewart:  Yes,  I  think  there  ought  to  be  some  kind  of  a  penalty, 
making  it  a  misdemeanor,  other  than  a  fine,  to  keep  a  machine  unprotected  in 
violation  of  the  law,  for  I  do  not  think  your  fine  will  cut  any  figure.  It  seems 
to  me  that  there  ought  to  be  some  kind  of  a  penalty  that  would  bring  the  em- 
ployer up  standing,  to  repair  these  dangerous  machines  and  remedy  these  dan- 
gerous conditions.  That  is  a  detail  that  can  be  worked  out  I  simply  make  the 
suggestion  and  feel  that  your  Commission  can  work  out  a  proper  plan. 

Mr.  Winans  :.  In  reference  to  that,  Mr.  Stewart,  woyld  you  suggest  that 
we  pass  a  law  going  so  far  as  to  put  an  employer  in  the  penitentiary,  or  for  a 
number  of  years  in  jail  for  being  a  lawbreaker? 

Mr.  Stewart:    I  trust  that  you  did  not  think  I  meant  that? 
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Mr.  Winans  :    I  was  wondering  what  other  penalty  could  be  fixed. 

Mr.  Stewart:  I  think  you  might  make  the  amount  of  damages,  resulting 
from  the  violation  of  such  statute,  larger. 

Mr.  Winans  :  Damages  to  the  employe ;  how  are  you  going  to  get  that 
without  strengthening  the  Norris  liability  law? 

Mr.  Stewar:  You  might  make  it  a  part  of  your  factory  act  Make  it  pro- 
vide that  when  an  inspector,  a  reasonable  inspector,  not  some  capricious  man; 
when  an  inspector  reports  in  due  form,  a  certain  defect,  and  it  is  not  done  in 
a  certain  time,  and  the  man  is  injured,  have  that  employer  pay  the  penalty,  per- 
haps double  the  amount,  or  some  larger  amount.  I  do  not  think  that  our  peniten- 
tiary should  be  filled  up  with  such  cases. 

Mr.  Winans  :  I  notice  that  you  direct  your  remarks  to  me.  You  sug- 
gested there  that  the  employe  would  not  be  burdened  or. will  not  be  burdened 
with  this  expense.  Could  not  we  pass  a  workman's  compensation  act,  whereby 
he  would  be  burdened  with  one-third  the  expense? 

Mr.  Stewart  :  I  think  your  answer  is  here.  I  will  have  to  pay  that  much 
more  in  wages,  and  I  want  to.  I  am  not  satisfied  that  the  employe  should  bear 
this  expense.  It  is  my  idea  that  the  expense  should  be  thrown  on  the  cost  of 
production. 

Mr.  Winans:  There  is  no  use  in  talking  about  getting  it  back.  Put  it 
where  it  belongs  at  the  start. 

Mr.  Stewart:  I  do  not  think  that  it  gets  us  anywhere.  I  think  you  arc 
reasoning  in  a  circle  when  you  say  that  the  employe  bears  it.  He  only  gets  a 
portion  of  his  earning  power,  and  in  addition,  he  has  to  bear  his  pain  and 
suffering. 

Mr.  Winans:  In  regard  to  the  allowance  of  the  employes  that  we  may 
fix,  is  it  not  possible  that  we  could  fix  an  allowance  for  the  employe,  with  the 
present  liability  laws  remaining  on  the  statute  books,  which  would  practically 
eliminate  litigation,  cut  out  the  lawyers  on  both  sides,  by  fixing  the  amount  so  the 
employe  will  accept  it? 

Mr.  Stewart:  I  have  no  doubt  of  your  power  to  fix  it  at  an  amount  where 
he  would  accept  it. 

Mr.  Winans  :  Would  it  be  necessary  for  us  to  go  beyond  that  figure  which 
is  reasonable? 

Mr.  Stewart:  Answering  your  question  concretely,  I  would  say  no.  It  will 
not  work  out  that  way.  The  instant  you  give  an  employe  the  option  of  taking 
a  fixed  compensation,  which  the  Ohio  Legislature  says  is  fair  to  injured  men, 
and  on  the  other  hand  hold  out  the  gambling  chance  to  get  a  greater  sum,  he 
will  go  after  the  larger  amount  and  will  not  accept  the  fixed  amount. 

Mr.  Winans:    What  per  cent  are  settled  without  suits? 

Mr.  Stewart:    The  great  majority. 

Mr.  Winans  :  And  if  you  strengthen  the  liability  laws,  they  will  all  be 
settled? 

Mr.  Stewart:     They  will  when  some  small  employer  is  wiped  out. 

Mr.  Eohr:  I  only  have  one  question.  In  the  remarks  of  Mr.  Stewart,  he 
makes  reference  to  the  manufacturer  who  would  use  his  utmost  endeavors  to 
safeguard  the  life  and  limb  of  his  employes,  and  that  by  paying  a  certain  rate 
or  amount  into  any  kind  of  a  fund,  it  would  do  an  injustice  to  the  one  who  was 
reasonably  careful,  as  compared  to  the  one  who  was  unconcerned  practically,  of 
the  number  of  injuries  occurring  in  his  plant.  Do  you  know  that  the  insurance 
companies  fix  their  rates  of  insurance  by  the  number  of*  accidents  which  occur 
in  a  plant? 

Mr.  Stewart:     My  understanding  was,  Mr.  Rohr,  that  insurance  premiums 
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were  figured  upon  a  certain  risk  almost  regardless  of  the  reputation  of  one  com- 
pany for  carefulness  as  against  another  company  for  carelessness,  and  therefore 
the  careless  employer  in  a  certain  risk  gets  the  same  rate  as  the  careful  employer 
gets  in  the  same  class  of  business. 

Mr.  Excel:  Mr.  Stewart  suggested  that  the  Norris  law,  so-called,  ought 
to  be  repealed  if  such  a  law  as  he  advocates  is  adopted.  Did  I  understand  you 
that  way,  Mr.  Stewart? 

Mr.  Stewart:    I  said  that. 

Mr.  Excel:  Would  you  not  think  it  would  be  a  good  idea  to  hold  off  the 
repeal  until  the  Supreme  Court  held  your  law  to  be  constitutional? 

Mr.  Stewart:  On  general  principles,  I  do  not  think  your  Norris  law  is 
fair. 

Mr.  Excel:    In  what  respect? 

Mr.  Stewart:  I  think  it  puts  too  great  a  hazard  and  risk  upon  the  manu- 
facturer; upon  anybody  employing  labor.  A  man  running  a  blacksmith  shop, 
having  three  men  in  his  employ,  is  liable  to  this  situation.  If  a  blacksmith  with 
a  helper  strikes  a  piece  of  steel  and  a  splinter  goes  into  the  helper's  eye,  he  is 
liable  under  the  Norris  law.     Is  that  fair? 

Mr.  Excel:  It  would  look  to  me  to  be  as  "fair  for  the  employer  as  it  would 
be  for  the  man  to  go  through  life  without  his  eye  and  get  no  compensation. 

Mr.  Stewart:  Is  it  fair  for  the  blacksmith  to  have  to  pay  such  damages, 
when,  perhaps,  he  is  working  at  some  other  anvil  and  had  nothing  to  do  towards 
injuring  this  man? 

Mr.  Excel:  I  would  answer  that  I  think  it  would  be  a  great  deal  more 
fair  on  the  man  who  got  the  profits  than  the  man  who  received  the  injury. 

Mr.  Stewart:  That  case  of  the  blacksmith  in  Wisconsin,  having  to  pay 
$1,350  for  the  loss  of  an  eye  of  his  helper.  Do  you  think  that  is  fair  among 
men? 

Mr.  Excel:  I  think  it  would  be  more  fair  for  the  blacksmith  to  pay  than 
for  the  man  to  go  blind  and  become  a  charge  on  the  public. 

Mr.  Stewart:     Whose  fault  was  it?     Was  it  the  blacksmith's? 

Mr.  Excel:  Not  his  own.  It  was  the  fault  of  a  person  from  whom  you 
cannot  collect,  and  whom  the  injured  party  had  nothing  to  do  with  the  selection 
—  he  was  selected  by  his  employer  and  not  by  him. 

Mr.  Stewart:    I  think  we  understand  this  pretty  thoroughly. 

Mr.  Excel:  Would  you  favor  the  repeal  of  the  Norris  law  before  your 
compensation  law  had  been  declared  constitutional,  or  do  you  favor  the  repeal 
of  the  Norris  law  anyway? 

Mr.  Stewart:  I  think  there  ought  to  be  a  fair  compensation  law  passed. 
and  then  we  ought  to  repeal  the  Norris  law. 

Mr.  Winans:  Don't  you  think,  Mr.  Stewart,  that  those  who  are  opposed 
to  the  Norris  law,  want  to  get  a  compensation  law  of  some  kind  passed  ior  the 
purpose  of  repealing  the  Norris  law  when  nobody  is  looking? 

Mr.  Stewart:  If  you  are  going  to  descend  to  that  sort  of  argument,  I  do 
not  think  that  it  will  be  worth  while  to  listen  to  it. 

Mr.  R.  B.  Newcomb:  I  understood,  Mr.  Stewart,  that  you  have  some  grave 
doubts  about  the  constitutionality  of  the  workman's  compensation  act.  I  would 
like  to  ask  whether  or  not /it  would  not  be  possible  that  the  constitutional  con- 
vention, which  doubtless  will  be  held,  will  so  shape  the  constitution  of  Ohio, 
that  it  will  be  fertile  for  a  compensation  act.  Could  not  the  constitution  of  Ohio, 
if  there  are  impediments  in  the  way,  be  so  changed  that  the  workman's  compensa- 
tion act  could  be  drafted  so  that  it  would  be  constitutional? 

Mr.    Stewart:     We   also    have    to    remember    that    there    is    another   story 
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above  us,  and  that  is  the  Federal  constitution,  and  I  apologize  again  for  not  be- 
ing a  constitutional  lawyer,  and  cannot  answer  that  question  fully. 

I\Tr.  Newcomb:  If  the  constitutionality  is  an  obstacle  in  the  passing  of  a 
workman's  compensation  act,  would  it  not  be  .possible  to  so  amend  the  Ohio 
constitution,  so  that  we  could  have  a  constitutional  act? 

Mr.  Stewart:  I  presume  it  could  be  possible,  holding  in  view  at  all  times 
the  Federal  constitution,  which  says  you  cannot  take  a  man's  property  without 
due  process  of  law. 

Mr.  Newcomb  :  Perhaps  it  is  possible  to  change  the  constitution  of  Ohio  so 
that  we  could  pass  a  constitutional  compensation  act. 

Mr.  Stewart:  I  am  in  favor  of  a  compensation  act  for  the  State  of  Ohio, 
and  if  it  is  necessary  to  amend  the  constitution  of  Ohio  to  that  effect,  amend  it 

Mr.-  Thomas:  Mr.  Tener,  representing  the  American  Steel  &  Wire  Com- 
pany, read  an  opening  paper  on  this  matter  yesterday,  and  made  the  statement 
that  the  American  Steel  &  Wire  Company  had  only  two  lawsuits  for  the  past 
four  or  five  years,  or  since  the  adoption  of  this  compensation  law.  Has  the 
Norris  law  increased  the  lawsuits  any? 

Mr.  Stewart:     It  has  increased  their  liability. 

Mr.  Thomas:     Has  it  increased  their  lawsuits  any? 

Mr.  Stewart:  That  does  not  necessarily  follow.  But  he  has  had  to  in- 
crease his  payments  occasioned  by  the  Norris  act.  No  question  about  that,  but 
lie  does  not  like  to  go  into  court.  He  is  a  charitable  gentleman,  I  know,  and 
their  payments  keep  on  mounting  up,  step  by  step,  and  they  keep  on  paying. 

Mr.  Thomas:  Then  you  keep  out  of  the  courts  all  together  and  the  work- 
man gets  all  that  is  coming  to  him? 

Mr.  Stewart:  All  the  men  working  for  the  American  Steel  &  Wire  Com- 
pany, I  think,  get  all  that  is  coming  to  them,  more  than  the  majority  of  the 
companies  in  this  city  pay. 

Mr.  Thomas:  Some  one  stated  to  the  Commission  yesterday  that  the 
company  for  which  he  was  claim  agent,  had  not  'had  one  lawsuit  since  they 
started  to  pay  a  fair  compensation. 

Mr.  Stewart:  I  think,  Mr.  Thomas,  I  can  volunteer  the  statement,  that  the 
Aniierican  Steel  &  Wire  Company,  the  Carnegie  Company,  and  the  National  Tube 
Company,  do  not  carry  employers,  liability  insurance.  Their  pay  rolls  are  so 
large  that  they  can  carry  those  risks  themselves,  and  yet  be  money  ahead. 
Whereas,  the  great  mass  of  employers  cannot  afford  to  take  that  risk.  There- 
fore they  have  to  pay  liability  insurance  premiums.  These  employers  by  having 
to  pay  insurance  premiums,  they  naturally  cannot  pay  their  men  as  much  money 
as  the  American  Steel  &  Wire  Company,  and  other  companies,  who  can  afford 
to  carry  their  own  insurance. 

Mr.  Thomas:  You  make  the  statement  in  answer  to  Mr.  Excel  there,  that 
this  particular  blacksmith  employer  be  assessed  $1,350  in  the  case  you  mention. 
Did  you  ever  hear  of  a  jury  or  a  judge  permitting  a  small  blacksmith  employer 
to  be  assessed  $1,350  in  a  case  of  injury?    Would  there  be  any  such  possibility? 

Mr.  Stewart:  If  they  had  a  good  lawyer  and  the  law  was  favorable  to 
them  — 

Mr.  Thomas:  Isn't  it  a  fact  that  the  judges  and  juries  take  into  considera- 
tion the  ability  of  the  persons  to  pay? 

Mr.  Stewart:     I  have  often  thought  that  that  was  the  case. 

Mr.  Thomas  :  That  is  the  reason  that  you  have  always  represented  the  big 
'fellow. 

Mr.  Chairman:  Inasmuch  as  they  have  touched  upon  the  constitutionality, 
•I  think  it  would  be  well  to  direct  the  attention  of  the  gentlemen  present  to  this 
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fact:  It  is  generally  assumed  that  the  Norris  bill  is  constitutional.  If  it  is  not, 
let  us  assume  now  that  it  is  constitutional.  Now,  the  Norris  bill,  as  I  understand 
it,  exempts  the  farmer  from  a  certain  class  of  liability,  which  the  Norris  bill 
added  to  the  old  statutes. 

Mr.  Newcomb:  Will  you  point  out  in  the  Norris  bill  where  the  farmer  is 
exempt.  Small  tools  that  exempt  the  farmer  only,  as  it  would  any  one  else  who 
used  a  small  tool,  but  if  a  man  is  injured  on  a  threshing  machine,  he  would 
certainly  be  liable  under  the  Norris  law. 

Mr.  Chairman:    Take  a  plow. 

Mr.  Newcomb:    That  is  a  small  tool. 

Mr.  Chairman:  If  the  legislature  has  the  authority  to  declare  that  if 
Sam  Smith  gets  hurt  with  a  small  tool,  a  plow  or  harrow,  then  it  has  some  au- 
thority there  that  very  little  attention  has  been  paid  to  recently.  In  other  words, 
the  legislature  does  have  authority  to  declare  whether  there  is  a  cause  for  action 
or  not.  That  is  a  position  which  certain  very  able  attorneys  take,  so  that  when 
you  come  to  pass  a  compensation  act,  won't  it  have  authority  to  say,  when  you 
have  got  your  compensation  act,  that  in  the  cases  which  it  covers,  you  have  no 
cause  of  action. 

Mr,  Rohr:  Mr.  Chairman,  I  believe  Mr.  O.  M.  Stafford,  yesterday,  made 
some  remarks  and  in  that  connection,  it  had  to  do  with  the  English  and  German 
laws  as  applied  to  various  other  countries,  as  to  where  they  used  it  and  where 
they  got  it  from.  I  wotdd  like  to  have  Mr.  Newcomb  answer  what  Mr.  Stafford 
brought   out. 

Mr.  Newcomb:  I  told  him  that  information  came  from  Mr.  Packer,  who 
had  been  sent  to  Europe  by  Mr.  Roosevelt,  and  he  wrote  an  exhaustive  article 
in  the  70th  volume  in  the  Bureau  of  Labor.    Here  is  what  he  said,  on  page  629: 

"As  regards  workmen,  the  committee  found  that  the  acts  had  conferred  sub- 
stantial benefits  on  those  included  in  them;  that  prior  to  them,  practically  the 
whole  burden  of  industrial  accident  had  fallen  on  the  workmen,  and  it  was 
right  and  necessary  that  some  systematic  provision  for  relief  by  law  should  be  pro- 
vided; that  the  act  gave  substantial  relief,  not  complete  indemnity,  and  there  was 
little  complaint  from  workmen  of  the  limitation  to  one-half  wages  and  other 
maximum  limits  in  them. 

"Personal  inquiry  by  the  author  concerning  the  practical  workings  of  the 
act,  made  during  1906,  of  government  officials,  of  employers,  and  of  repre- 
sentatives of  labor,  disclosed  a  unanimity  of  opinion  that  the  principle  of  the 
act,  was  sound,  and  the  extent  to  which  he  should  be  carried,  being  the  only 
question." 

This  investigation,  I  will  say,  extended  over  six  months. 

"The  act  was  said  to  have  proved  a  great  boon  to  the  workmen  covered  by 
it,  ]atx>r  strongly  advocating  its  extension,  while  employers  generally  accepted 
it.  In  the  building  trades  the  secretary  of  one  of  the  conciliation  boards  of  a 
large  master  builders'  association,  said  that  the  principle  was  accepted  by  em- 
ployers; that  the  burden  was  transferred  to  the  building  owner  and  not  to 
wages,  which  had  risen;  that  the  act  had  tended  to  prevention  of  accidents,  as 
it  had  stimulated  employers  to  have  better  plants;  that  it  had  reduced  litigation, 
which  was  largely  confined  to  non-union  workmen.  In  the  carpenter  trade,  a 
gentleman  who  was  thoroughly  informed  as  to  its  effect  on  that  trade,  said  that 
there  had  been  no  risk  of  injury  to  the  trade  through  the  burden  of  the  act;  that 
it  had  not,  however,  fallen  on  wages,  which  had  increased  10  per  cent;  that 
the  act  had  operated  strongly  as  a  prevention  of  accidents,  the  monetary  liability 
for  every  accident,  as  well  as  the  trade  mutual  insurance  inspection,  conducing 
thereto;  that  it  had  caused  a  large  reduction  in  negligence  claims,  and  that  liti- 
gation on  test  cases  under  the  act  had  practically  disappeared,  so  that  friction 
was  reduced  to  a  minimum,  while  the  administration  cost  nothing,  as  no  lawyers 
were   necessary.     As  regards  railways,   an  influential  employes'  organization   said 
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that  the  principle  was  regarded  as  absolutely  just  and  valuable  to  the  recipients 
of  the  benefits,  and  had  kept  many  from  the  poorhouse;  that  the  burden  was 
generally  conceded  to  have  been  transferred  to  the  public ;  that  it  did  not  come 
out  of  wages,  which  had  increased  (only  reaching  then  to  the  extent  of  25  per 
cent  of  the  compensation  paid  in  organized  trades)  ;  that  litigation  on  questions 
of  law  had  now  practically  disappeared,  most  cases  being  settled  without  even 
arbitration,  and  that  arbitration  cost  little,  generally  under  $24.33  a  case;  that 
the  act  had  tended  to  prevent  accidents,  owing  to  expense  now  arising  for  every 
accident;  moreover,  that  there  had  been  no  case  of  deliberate  self-injury  on 
railroads." 

This  in  the  face  of  the  fact  that  they  did  not  abolish  the  liability  act,  and 
furthermore  permitted  the  injured  employe  to  sue  out  under  the  liability  act, 
and  if  he  failed  to  recover  he  could  stand  up  before  the  very  judge  who  had 
decided  his  case  against  him,  and  ask  for  his  compensation  under  the  workmen's 
compensation  act,  so  that  he  had  two  shots  against  the  employers'  one.  That  is 
the  law  there  today,  and  still  it  has  reduced  the  litigation. 

I  would  right  here  like  to  call  attention  to  that  clause  of  the  workmen's 
compensation  act  in  England  which  deals  with  that  very  subject: 

"The  employer  shall  not  be  liable  under  this  act  in  respect  of  any  injury 
which  does  not  disable  the  workman  for  a  period  of  at  least  one  week  from 
earning  full  wages  at  the  work  at  which  he  was  employed. 

When  the  injury  was  caused  by  the  personal  negligence  or  wilful  act  of  the 
employer  or  of  some  person  for  whose  act  or  default  the  employer  is  responsible, 
nothing  in  this  act  shall  affect  any  civil  liability  of  the  employer,  but  in  that  case 
the  workmen  may,  at  his  option,  either  claim  compensation  under  this  act  or 
take  proceedings  independently  of  this  act;  but  the  employer  shall  not  be  liable 
to  pay  compensation  for  injury  to  a  workman  by  accident  arising  out  of  and  in 
the  course  of  the  employment  both  independently  of  and  also  under  this  act,  and 
shall  not  be  liable  to  any  proceedings  independently  of  this  act,  except  in  case  of 
such  personal  negligence  or  wilful  act  as  aforesaid. 

If  it  is  proved  that  the  injury  to  a  workman  is  attributable  to  the  serious 
and  wilful  misconduct  of  that  workman,  any  compensation  claimed  in  respect  of 
that  injury  shall,  unless  the  injury  results  in  death  or  serious  and  permanent  dis- 
ablement be  disallowed." 

Mr.  Smith:    Do  you  know  who  drew  up  that  Norris  act  —  the  original  act? 

Mr.   Newcomb:     Yes,   I   think   Mr.   Anderson,  of   Youngstown,   drew  it  uy. 

Mr.  Smith:     He  was  a  great  criminal  or  damage  lawyer? 

Mr.  Newcomb:  No,  I  think  be  is  a  personal  injury  lawyer;  his  brother  is 
the  criminal  lawyer. 

Mr.  Smith  :     You  were  there  the  night  Mr.  Anderson  spoke  at  the  hearing. 

Mr.  Newcomb:    Yes,  I  was. 

Mr.  Smith  :  Do  you  remember  that  while  walking  from  the  Senate  chamber 
to  the  House,  that  you  made  the  remark  to  me,  that  I  ought  not  to  talk  against 
that  bill,  that  was  the  best  bill  that  was  ever  made  in  the  interest  of  the  lawyers? 

Mr.  Newcomb:  No,  sir;  I  did  not.  I  absolutely  did  not  make  that  state- 
ment. 

Mr.  Smith  :  You  thought  I  was  a  lawyer  because  I  got  up  and  spoke 
acfainst  the  bill. 

Mr.   Newcomb:     I   didn't  know  that  you  spoke  against  the  bill. 

Mr.  Smith:  You  and  I  and  Mr.  Anderson  were  walking  from  the  Senate 
to  the  House;  and  you  said  I  ought  not  to  oppose  that  bill;  that  it  was  the 
best  law  ever  introduced  in  the  General  Assembly  of  Ohio  for  lawyers. 

Mr.  Newcomb:  I  will  say  I  think  that  is  absolutely  untrue.  That  night 
Mr.  James,  of  Cincinnati,  who  was  there  and  spoke  before  the  committee,  as  the 
representative  of  the  employers,  said  this:  "That  there  was  more  in  the  bill 
to  commend  it  than  there  was  to  condemn." 
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Mr.  Thomas:  How  does  the  Norris  law  compare  with  the  English  liability- 
law  that  was  in  effect  before  the  workmen's  compensation  law  was  put  into- 
effect? 

Mr,  Newcomb:  I  think  the  Norris  law  extends  the  liability  of  the  master 
more  than  did  the  English  liability  act  of  1880;  but  the  English  liability  act  of 
1880  was  directly  copied  in  this  country  in  1884,  by  the  State  of  Alabama,  and 
also  in  1887,  by  Massachusetts,  and  also  formed  the  basis  of  the  new  New  York 
law,  and  we  have  today  in  the  Montana  act  whole  sentences  and  paragraphs^ 
taken  from  the  English  act  of  1880,  as  a  comparison  of  the  two  acts  will  show. 
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Cleveland,  Ohio,  November  1,  1910. 

Mr.  Chairman:  We  will  be  pleased  to  hear  from  Mr.  Harry  D.  Thomas, 
of  the  Qeveland  Federation  of  Labor. 

Mr.  Thomas:  Mr.  Chairman  and  Members  of  the  Commission  —  The 
Qeveland  Federation  of  Labor  submitted  its  answers  to  your  questions  and  sent 
them  to  Columbus.  I  do  not  know  whether  they  reached  the  Commission  or  not, 
so  I  will  read  a  copy  of  same  and  then  turn  it  over  to  you. 

The  Chairman  :     We  have  them. 

Mr.  Thomas:  In  addition  to  that  the  Cleveland  Federation,  through  my- 
self and  Brother  Stillwell,  desire  to  offer  the  following: 

Cleveland,  Ohio,  October  29,  1910. 

To  the  Employers'  Liability  Commission  of  Ohio: — 

Dear  Sirs  —  In  accordance  with  a  request  sent  by  your  honorable  body  to 
the  above  lodge  to  make  answer  in  writing  to  the  following  questions,  and  other 
matter  within  the  scope  of  the  inquiry,  beg  leave  to  submit  the  following  answers : 
The  increased  loss  of  life,  in  late  years,  in  the  iron  and  steel  industry,  is  due  to 
a  large  extent,  to  the  substitution  of  the  machine  for  human  labor  and  also  to  the 
speeding  up  policy  by  that  industry.  When  a  new  record  is  established  in  a  mill, 
the  superintendent  in  another  mill  must  strive  to  reach  that  point,  superintendent 
is  pitted  against  superintendent,  foreman  against  foreman.  They  must  make 
good  or  lose  their  job.  The  fact  that  a  workingman  loses  his  life  in  this  mad 
rush  has  no  effect  and  another  is  waiting  to  take  his  place.  The  widows  and 
orphans  are  the  only  losers,  the  trust  loses  only  when  the  machinery  gives  way. 
The  substitution  of  machinery  for  human  labor  in  our  industry,  has  resulted  in 
the  accumulation  of  the  larger  profits  in  the  hands  of  the  owner  of  the  machinery, 
and  the  consequent  improvement  of  the  iron  and  steel  worker  in  those  mills 
who  have  been  thrown  out  of  work  by  the  machine,  then  too,  the  hours  of  labor 
have  been  increased  from  eight  to  twelve  in  many  mills,  causes  more  competition 
for  wprk.  This  can  also  be  said  of  other  industries.  With  the  extension  of 
machinery  into  every  domain  of  industry,  the  loss  of  life  and  limb  has  largely 
increased.  Unprotected  by  the  laws,  both  State  and  National,  the  individual  is 
at  the  mercy  of  the  owner  of  the  machinery,  who  deals  with  him  as  he  pleases. 
If  he  is  ordered  to  work  in  dangerous  places,  he  must  do  so  or  lose  his  job. 
The  man  with  the  dollar  has  taken  the  benefits  of  improved*  machinery  to  him- 
self, labor  has  received  none,  neither  has  the  State,  for  they  do  not  even  pay 
taxes  at  their  full  purchase  value.     Therefore,  the  burden  of  industrial  accidents^ 
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should  be  borne  by  the  industry  itself,  and  no  part  of  it  should  be  placed  upon 
the  employe  or  the  State. 

1.  What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  state  with 
regard  to  liability  of  employers  for  accidents  to  their  employes?  What,  if  any, 
are  your  suggestions  as  to  the  amendment  of  the  law? 

The  Employers'  Liability  Law  in  Ohio  is  fair  as  far  as  it  goes.  It  seeks 
to  place  the  burden  where  it  belongs  —  upon  those  who  receive  the  profit  from 
that  industry.  If  changes  are  contemplated  in  the  Norris  bill,  they  should  be  to 
strengthen  and  broaden,  so  that  the  employes  in  hazardous  trades  will  have  the 
same  right  as  railroad  employes.  The  fellow-servant  and  the  contributory  negli- 
gence should  be  removed  entirely  from  the  law,  thus  removing  the  burden  from 
the  backs  of  the  widows  and  orphans  and  placing  it  upon  the  industry  where  the 
proper  place  is  for  it. 

2.  What  is  your  opinion  of  the  operation  and  adequacy  of  the  labor  law  of 
this  state  in  relation  to  the  prevention  of  accidents,  and  what,  if  any,  are  your 
suggestions  for  its  amendment  in  that  regard? 

Much  of  the  legislation  now  on  the  books  of  Ohio  is  a  hugh  joke  and  will 
be  until  we  have  the  right  persons  in  authority  to  enforce  them.  Any  employer 
who  deliberately  violates  the  laws  made  to  protect  human  life,  is  a  law-breaker, 
and  should  be  put  in  jail,  and  that  is  the  only  way  to  make  such  persons  respect 
life-saving  laws. 

3.  Is  the  court  and  jury  system  for  fixing  the  responsibility  for  industrial 
accidents  now  existing  in  the  state  satisfactory  in  its  operation?  If  you  answer 
no,  state  why. 

Yes,  to  the  jury  system.  No,  to  the  court  system,  for  the  reason  that  the 
present  law  permits  judges  to  usurp  the  functions  of  the  jury  by  taking  cases 
from  their  consideration  and  entering  a  judgment  for  the  defendant.  We  de- 
mand that  the  degree  to  which  the  injured  may  have  been  responsible,  be  left 
to  the  judgment  of  his  peers,  and  not  to  the  determination  of  a  judge  who  may 
.l)e  prejudiced  or  inclined  too  much  to  precedence. 

4.  Are  you  in  favor  of  a  system  under  which  all  accidents  to  employes 
shall  be  compensated  for  without  regard  to  negligence,  but  under  which  the  com- 
pensation paid  shall  be  limited  in  amount?    Please  state  reasons  for  your  answer. 

Yes,  we  are  in  favor  of  a  just  system  of  workingman  compensation,  that  will 
result  in  placing  in  the  hands  of  the  widow  and  the  cripple,  the  full  amount 
and  not  one-half  or  less,  as  is  the  case  now  under  the  lawsuit  system,  the  lawyers 
taking  a  large  per  cent  of  the  damages.  We  are  not  in  .favor  of  any  plan  that 
does  not  give  the  widow  or  the  injured  the  right  to  elect,  whether  to  accept  a 
compensation  provided  by  a  workingman's  compensation  act,  or  rely  upon  the 
rights  extended  under  the  employes'  liability  act  now  on  the  books. 

(a)  No  sane  person  intentionally  gets  injured  or  killed.  The  great  majority 
of  cases  can  be  directly  charged  to  commercial  and  corporation  greed. 

(b)  Most  every  civilized  country  in  the  world  has  a  workingman's  com- 
pensation law  by  which  the  cost  of  accidents  in  industry  is  paid  in  full  to  the 
injured  person  and  not  frittered  away  by  expensive  lawsuits. 

T).  If  you  are  in  favor  of  such  a  plan  are  you  of  opinion  that  the  expense 
should  be  borne  by  the  employer  or  shared  by  employer,  employe  and  state? 

The  expense  should  be  borne  by  the  industry  and  no  part  of  it  should   be 

borne  by  the  employe  or  the  State. 
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6.  What  is  your  experience  as  to  the  value  of  relief  associations  of  employes  ? 

Relief  associations  conducted  by  the  employes  are  generally  satisfactory, 
but  when  conducted  by  the  employers  in  many  cases,  are  not  the  operation  of 
relief  associations  by  employes  in  the  State  of  Ohio,  in  the  last  ten  years  has 
resulted  in  cheating  the  widows  and  cripples  out  of  thousands  of  dollars  that 
they  were  legally  entitled  to. 

7.  What  are  the  methods  and  provisions  of  your  local  union,  if  any,  for 
the  care  of  its  injured  members? 

Benefit  Features  —  The  Amalgamated  Association  of  Iron,  Steel  and  Tin 
Workers  of  North  America  pays,  for  six  months'  continuous  good  standing,  a 
sick  and  accident  benefit  of  $5.00  per  week  for  thirteen  weeks;  death  benefit  of 
^100  for  three  months'  continuous  good  standing;  death  benefit  of  $150  for  two. 
years'  continuous  good  standing;  death  benefit  of  $300  for  five  years'  continuous 
good  standing;  death  benefit  of  $500  for  ten  years'  continuous  good  standing; 
wife's  funeral  benefit  of  $50  for  six  months'  continuous  good  standing  of  the 
husband;  a  total  disability  of  one-half  the  amount  the  member  would  be  entitled 
to  in  case  of  death. 

After  retirement  from  the  trades,  a  member  is  permitted  to  continue  his 
insurance  for  the  death  benefit. 

Questions  8  and  9  are  of  such  a  nature  that  they  can  be  answered  by  the 
insurance  secretary  of  the  A.  A.  of  I.,  S.  &  C.  W.,  Mr.  J.  A.  Bowers,  rooms 
501-506  Arcade  Building,  Pittsburg,  Pa.,  in  a  more  comprehensive  manner  than, 
by  the  independent  member  of  a  local  lodge. 

Respectfully  submitted  by  the  members  of  above  lodge  at  a  regular  meet- 
ing, held  on  October  29,  1910. 

John  Hunt,  President, 
John    McGovern,   Corresponding   Rep., 
Cataract    Lodge   No.    2,   No.    7530 
Stafford  Road,   Cleveland,   Ohio. 
Cleveland,  Ohio,  October  20,  1910. 

1.  What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  state  with  re- 
gard to  liability  of  employers  for  accidents  to  their  employes?  What,  if  any,  are 
your  suggestions  as  to  the  amendment  of  the  law? 

Answer:  Very  good  as  far  as  it  goes.  No  one  can  question  the  absolute 
fairness  of  the  employers'  liability  law  in  Ohio  as  it  applies  to  railroad  employes,. 
because  it  seeks  to  place  the  burden  for  the  loss  of  human  life  and  limb  upon 
those  who  receive  profit  from  the  railroad  industry.  If  any  changes  are  contem- 
plated in  the  Norris  bill  they  should  be  to  strengthen  and  broaden  it,  so  that 
all  employes  will  have  the  same  rights  as  railroad  employes,  and  this  can  only 
be  done  by  entirely  removing  the  burden  of  fellow-servant,  assumed  risk  and  con- 
tributory negligence  rules.  No  employers'  liability  law  will  ever  be  fair  and 
just  until  it  takes  the  burden  from  the  backs  of  the  widows,  the  cripples  and 
orphans,  and  places  it  upon  the  industry,  where  it  belongs. 

2.  What  is  your  opinion  of  the  operation  and  adequacy  of  the  labor  laws 
of  this  state  in  relation  to  the  prevention  of  accidents,  and  what,  if  any,  are  your 
sug^f^estions  for  its  amendment  in  that  regard? 

Answer:  Totally  inadequate,  because  much  of  the  legislation  now  on  the 
books  is  not  in  force,  and  never  will  be,  until  both  a  fine  and  a  workhouse  sen- 
tence are  added  after  the  first  offense.     Any  employer  who  deliberately  violates 
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the   laws   made   to   protect   human   life,   is  the   kind   of   lawbreaker   who   should 
be  put  in  jail,  and  that  is  the  only  way  to  compel  respect  for  live-saving^  laws. 

3.  Is  the  court  and  jury  system  for  fixing  the  responsibility  for  industrial 
accidents  now  existing  in  the  state  satisfactory  in  its  operation?  If  you  answer 
no,  state  why. 

Answer:  Yes,  as  to  the  JUry  system,  but  the  court  system  is  not  satisfac- 
tory, in  that  the  present  law  permits  judges  to  usurp  the  functions  of  the  jury, 
in  taking  cases  from  their  consideration  and  entering  a  judgment  for  the  de- 
fendant. We  demand  that  the  degree  to  which  the  injured  may  have  been  re- 
sponsible be  left  to  the  judgment  of  his  peers,  and  not  to  the  determination  of 
a  judge,  who  in  many  instances  is  prejudiced,  technical  and  inclined  too  much 
to  precedent.  We  further  insist  that  personal  injury  cases  be  given  precedent 
on  all  civil  and  court  dockets.  The  delay  incident  to  such  cases  works  an  ir- 
reparable injury  on  the  plaintiff. 

4.  Are  you  in  favor  of  a  sjffetem  under  which  all  accidents  to  employes  shall 
be  compensated  for  without  regard  to  negligence,  but  under  which  the  compensa- 
tion paid  shall  be  limited  in  amount?    Please  state  reasons  for  your  answer. 

Answer:  Yes,  we  are  thoroughly  in  favor  of  a  just  system  of  working- 
men's  compensation  that  will  result  in  placing  in  the  hands  of  the  widow  and 
the  cripple  one  hundred  cents  on  the  dollar,  and  not  one-half  or  less  than  one- 
half,  as  is  the  case  now  under  the  lawsuit  system.  But  we  are  unqualifiedly 
opposed  to  any  plan,  which  does  not  give  the  widow  or  cripple  the  right  to 
«lect,  whether  to  accept  a  compensation  provided  by  a  workingmen's  compensa- 
tion act,  or  rely  upon  the  rights  extended  under  the  employers'  liability  act 
now  on  the  statute  books. 

(a).  No  sane  person  intentionally  gets  injured  or  killed,  and  in  999  cases 
out  of  1,000,  the  injuries  or  death  can  be  directly  charged  to  commercial  and 
corporation  greed,  and  the  killing  pace  at  which  modern  industry  is  carried  on. 

(b).  Because  every  civilized  country  in  the  world,  except  the  United  States, 
has  a  workingman's  compensation  law,  by  which  the  costs  of  accidents  in  in- 
dustry is  paid  in  full  to  the  injured  man,  and  is  not  frittered  away  by  expensive 
litigation.  New  York  State  has  just  adopted  this  system.  A  recent  journal 
of  national  repute,  says  that  while  New  York  is  now  in  advance  of  any  other 
State,  it  is  only  about  as  humane  as  Turkey. 

5.  If  you  are  in  favor  of  such  a  plan  are  you  of  opinion  that  the  expense 
should  be  borne  by  the  employer  or  shared  by  the  employer,  employe  and  state? 

Answer:  In  the  practical  operation  of  a  workman's  compensation  law, 
the  expense  is  never  borne  by  the  employer.  It  is  borne  by  the  industry.  There- 
fore, the  industry  should  bear  this  burden,  and  no  part  of  it  should  be  placed 

upon  the  employe  or  the  State. 

6.  What  is  your  experience  as  to  the  value  of  relief  associations  of  employes? 

Answer:  Relief  associations  conducted  by  the  employes  are  generally  satis- 
factory. But  when  conducted  or  dominated  by  the  employers,  they  arc  in- 
variably mere  schemes  for  securing  cheap  releases  from  widows  and  orphans, 
and  thus  defrauding  them  out  of  their  legal  rights.  It  is  safe  to  say  that  the 
operation  of  relief  associations  by  employers  in  the  State  of  Ohio  in  the  last  ten 
years,  has  resulted  in  cheating  widows  and  cripples  out  of  hundreds  of  thou- 
sands of  dollars  that  they  were  legally  entitled  to. 
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Questions  7,  8  and  9  should  be  answered  by  individual  unions  as  this  is 
a  delegate  body.  Secretary. 

To  the  Employers^  Liability  Commission  of  Ohio : 

Dear  Sirs:  —  Were  it  not  for  the  fact  that  65  per  cent  of  all  men  who 
make  their  living  through  profits  and  dividends,  lose  all  human  instincts  that 
nature  endowed  them  with  in  their  insatiable  greed  for  dollars,  there  would  be 
no  need  for  special  commissions  to  investigate  liability  of  industry  to  the  em- 
ployes killed  or  injured,  as  a  result  of  accidents  and  occupational  diseases.  Were 
these  Captains  of  Industry  humane,  they  would  at  least  give  the  same  consider- 
ation to  the  persons  they  employ,  as  they  do  to  their  machines  and  buildings, 
so  that  when  accidents  and  disease  occur,  funds  will  have  been  set  aside  as  part 
of  the  operating  expense  of  the  industry  to  properly  care  for  those  unfortunates 
that  are  killed,  injured  or  diseased,  and  those  dependent  upon  them. 

Men's  inhumanity  to  man,  is  truly  shown  in  the  brutal  treatment  accorded 
the  cripple,  the  widow  and  orphan,  by  the  so-called  master  or  employing  class 
of  the  United  States.  They  have  opposed  the  passage  of  nearly  all  laws  passed 
for  the  safety  and  protection  of  life,  and  many  of  them  deliberately  violate 
same  with  impunity,  and  aside  from  killing  and  maiming  more  workers  than 
any  other  country,  they  have  added  starvation  and  misery  to  hundreds  of  thou- 
sands of  these  widows,  cripples  and  orphans,  and  the  streets  of  every  city  in 
the  country  bear  mute  evidence  of  such  destruction  and  misery  by  the  hun- 
dreds of  cripples  who  are  trying  to  eke  out  a  living  by  peddling  some  small 
wares. 

Judging  from  the  discussions  that  come  from  the  employer,  and  taking  place 
through  the  columns  of  the  daily  press  on  this  subject  since  your  Commission 
was  appointed,  and  the  manner  in  which  the  Ohio  employers  are  answering  the 
questions  submitted  by  your  Commission  to  them,  these  Ohio  employers  have  not 
changed  their  views  or  become  one  whit  more  humane,  now  that  public  senti- 
ment and  law  compels  them  to  yield  some  of  their  profits  to  care   for  the  in- 
jured and  killed.     And  their  loud  protestations   for  a  Workman's  Compensation 
Act  without  a  proper  employers'  liability  law  to  back  it  up,  is  apparently  only 
another  means  on  their  part  of  saving  the  additional  amount  they  now  have  to 
pay  for  liability  insurance,  as  the  result  of  the  passage  of  the  Metzger-Norris 
employers'   liability*  laws.     And   this   has   only   been   done   when   the    facts   have 
been  brought  home  to  them,  that  of  the  amount  of  premiums  they  now  pay,  less 
than  one-fourth  gets  to  the  injured  and  the  dependents  of  those  killed,  while  the 
other  three-fourths  are  swallowed  up  in   profits  by  the  casualty  companies  and 
attorneys'  fees,  and  they  willingly  give  their  assent  to  some  plan  that  will  reduce 
the  cost  to  them  and  compel  the  workmen  to  share  the  burden  along  with  them. 
The  expressions  credited  to  Ohio  employers  generally,  and  particularly  that 
part  of  them  who  arc  organized  in  what  is  known  as  the  Employers'  Association, 
as   to   the  unfairness   of  the    Mathews-Norris   bill,   and   the   deliberate   falsifying 
that  has  been  done  by  some  of  them  as  to  the  context  of  this  law,  is  the  best 
evidence  that  that  portion  of  Ohio  employers  do  not  intend  to  treat  this  subject 
from   a  humane  standpoint,  but  that  the  $$||||  sign   and   not  any   sympathy  or 
desire  to  help  the  cripples  and  orphans  is  still  uppermost  in  their  minds.     When 
asked  to  point  out  wherein  the  Norris  law  is  unfair,  they  are  unable  to  answer. 
To  those   who   are   familiar   with   this   law,   it   is   well   known   that   the   law 
establishes  the  principle  of  comparative  negligence,  that  is,  the  jury  is  permitted 
to  determine  the  proportion  of  negligence  which  the  employe  and  employer  is  re- 
sponsible for,  and  award  the  damages  accordingly,  and  the  employer  is  not  re- 
quired to  pay  for  the  negligence  of  the  employe;  and  the  experience  of  those 
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countries  who  have  enacted  compensation  laws  is  best  evidence  that  workmen  do 
not  wilfully  injure  themselves  for  the  purpose  of  getting  compensation.  (See 
Bulletin  70,  page  630,  Department  of  Labor.) 

The  passage  of  these  bills  establishing  a  definite  liability,  to  offer  a  fairly 
commensurate  compensation  to  the  cripple  and  widow,  as  a  settlement  of  their 
claims,  and  the  great  majority  of  the  accidents  occurring  since  the  passage  of 
these  acts,  are  settled  without  resorting  to  the  courts. 

In  addition  to  these  liability  laws,  the  State  Legislature  should  provide  a 
means  whereby  the  cripple  and  widow  and  orphan  should  get  direct  compensation 
for  injuries,  occupational  diseases,  and  death,  for  the  reason  that  the  best  em- 
ployers' liability  law  means  some  delay,  expense  and  possible  litigation,  whereas, 
the  experience  with  compensation  laws,  are  that  they  work  automatically,  benefits 
are  paid  immediately  and  friction  is  eliminated,  and  this  is  what,  in  our  opinion, 
a  workman's  compensation  law  should  contain. 

1st.  The  employers'  liability  should  be  made  definite,  or  be  backed  up  by 
a  definite  employers*  liability  law,  which  should  be  elective. 

2d.  Compensation  should  be  awarded  as  a  right,  for  industrial  accidents, 
whatever  its  cause,  unless  intentional  on  the  part  of  the  workman. 

3d.  We  believe  that  industry  should  bear  the  burden  of  the  pecuniary  loss 
sustained,  as  a  result  of  industrial  accidents;  in  other  words,  it  should  be  paid 
by  the  employer  and  added  to  the  cost  of  the  goods,  just  as  the  repairs  to  his 
machinery  and  the  losses  of  depreciation  in  the  value  of  his  plant  is  paid  now. 

Reason:  Is  it  not  enough  that  the  workmen  and  those  dependent  upon 
them  have  to  bear  all  the  physical  pain  and  mental  suffering,  why  then  take  out 
of  his  meager  earnings,  (averaging  as  they  do,  about  one-fifth  of  what  they 
produce),  an  additional  amount,  when  in  effect,  he  is  already  contributing  more 
than  his  share,  and  when  distributed  to  the  consumer  in  such  a  small  amount, 
as  not  to  be  noticeable  in  the  cost  of  the  goods.  Only  four  of  the  countries  in 
Vhich  compensation  is  paid  charge  any  part  of  the  cost  to  the  workman. 

4th.  Compensation  should  be  commensurate  with  the  loss,  and  in  case  of 
those  temporarily  disabled  or  injured,  70  per  cent  of  the  workman's  wages  should 
be  paid  weekly  for  the  period  he  is  laid  up,  with  a  minimum  of  $1.00  per  day  or 
$7.00  per  week.  The  amount  to  be  paid  for  partial  or  total  disability  or  to  the 
dependents  of  those  killed  to  be  based  on  the  needs  and  requirements  of  each 
case,  and  Ohio's  compensation  law  should  at  least  reach  the  standard  of  the 
Russian  law,  which  provides  for  the  payment  of  the  average  pension  for  ten 
years,  with  free  surgical  attendance. 

5th.  Every  accident  should  be  investigated  by  the  Department  of  Work- 
shops and  Factories  with  a  view  to  determining  its  cause  and  to  preventing  the 
recurrence  of  a  similar  accident,  and  Sections  1029,  1030,  1003,  1004,  1005,  and 
1038,  of  the  Workshops  Act  (General  Code),  should  be  amended  so  as  to  make 
it  obligatory  on  the  employer  to  notify  the  department  within  one  hour  from 
the  time  accidents  occur,  and  penalties  be  made  severe  for  refusal  or  neglect  to 
send  notice. 

In  conclusion  we  desire  to  call  attention  to  the  constitutional  difficulties, 
that  many  appear  to  think  are  in  the  way  of  determining  the  right  of  the  Legis- 
lature to  enact  direct  compensation  laws. 

If  the  Supreme  Court  of  this  State  had  already  passed  on  these  questions, 
and  we  were  sure  that  they  would  hold  that  this  could  be  included  in  the  police 
power  of  the  State,  go  ahead,  but  with  the  well-known  hostility  that  Ohio's 
Supreme  Court  has  shown  to  progressive  measures  for  labor's  protection,  it  is 
best  to  go  slow  until  the  Constitutional  Convention  of  1912,  will  have  given  us 
an  opportunity  to  place  that  right  in  the  organic  law  of  our  State. 
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The  Metzger  and  Norris  employers'  liability  laws  shoufd  not  be  weakened 
one  iota  until  this  question  is  definitely  settled. 

Respectfully  submitted, 

Harry  Thomas, 
S.  S.  Still  WELL, 
For  the  Cleveland  Federation  of  Labor. 

Mr.  Winans:  I  desire  to  ask,  Mr.  Thomas,  what  effect,  if  any,  in  your 
opinion,  will  the  Norris  liability  act  have  upon  the  small  employer  in  Ohio? 

Mif.  Thomas:  It  does  not  affect  him  any  more  than  it  would  the  large 
employer.  In  the  first  place  the  accidents  in  the  plant  of  the  small  employer  are 
few  and  far  between,  because  the  small  employer  is  there  to  directly  supervise- 
the  work  to  be  done. 

Mr.  Winans:  That  is,  he  has  a  smaller  scope  of  employes  to  look  after; 
that  he  can  take  care  of  it  himself  as  an  individual? 

Mr.  Thomas:    By  that  I  mean,  that  he  can  give  personal  supervision  to  the- 
work  to  be  done.     In  addition  to  that,  I   want  to  qualify  another  part  of  that 
question.     When   suits   are   brought    against   small    employers    for    damages,   the 
jury  and  the  judge  take  into' consideration  the  amount  that  the  company  or  indi- 
vidual is  able  to  pay,  and  even  should  the  just  award  give  high   damages,  the- 
common  pleas,  or  circuit  judge  and  the  supreme  court  judges  still  have  a  right 
to  reduce  the  amount,  so  that  the  small  employer  is  in  no  danger  whatsoever. 
Mr.  Winans:     This  is  a  new  question  which  has  not  been  brought  before- 
the  Commission,  but  no  doubt  you  are  familiar  with  it,  to  some  extent,     I  know 
I  am,  personally.     Is  it  not  a  fact  that  the  past  history  has  been,  that  a  great 
many  of  our  employers,  in  case  an  employe  is  injured,  in  case  he  consults  an 
attorney,  is  it  not  a  fact,  that  the  employer  withdraws  then,  any  offer  he  may 
have  made,  for  the  .simple  fact  that  he  did  consult  a  legal  adviser.    That  is  one- 
thing  I  would  like  to  have  taken  into  consideration  by  our  employers,  that  suclr 
has  been  the  attitude  of  them  in  the  past.     I  know  it  personally,  and  I  guess- 
every  lawyer  on  both  sides  of  this  question,  that  they  have  said  to  the  employes, 
if  he  consulted  an  attorney  in  reference  to  whether  he  had  a  case  or  not,  "we 
will  withdraw  the  offer  we  have  made";  have  you  any   information  in  regard 
to  that? 

Mr.  Thomas:  I  could  not  bring  to  mind  any  personal  instance  of  that 
character,  but  I  have  had  my  attention  called  to  a  number  of  such  instances. 

Mr.  Winans:  Another  question,  Mr.  Thomas.  Isn't  it  a  fact  that  previous 
to  the  passage  of  the  Norris  and  Metzger  liability  laws,  that  the  employers  gen- 
erally, and  I  guess  they  do  today,  to  a  certain  extent,  if  they  make  any  offer 
at  all  in  the  wsry  of  a  settlement,  that  they  deduct  the  attorney  fees  that  the 
employe  may  have  to  pay,  to  collect  a  fair  amount,  had  he  gone  to  court? 

Mr.  Thomas:  That  largely  depends  to  what  extent  the  employer  is  liable. 
Mr.  Winans  :  In  other  words,  Mr.  Thomas,  that  they  feel  that  the  employe, 
if  he  got  a  $5,000  suit  without  a  doubt,  even  in  the  minds  of  the  corporatioi>, 
whether  it  is  a  railroad  or  not,  they  generally  offer  $3,000  and  say,  "That  is  alt 
you  would  have  received  if  you  had  gone  to  court,  because  you  would  have  had 
to  give  your  attorney  one-half  of  it;  don't  they  usually  make  that  offer?  Let 
us  get  down  to  the  meat  of  the  whole  thing.  Recognizing  their  unfairness, 
which  in  your  judgment  holds  the  employers  of  Ohio  responsible  for  this  litiga- 
tion, owing  to  the  fact  that  if  the  employe  was  as  well  versed  in  the  situation 
as  the  employer;  if  he  was  unreasonable,  he  would  demand  in  the  way  of  an 
offer  of  settlement,  that  he  add  to  the  amount  of  his  damages,  which  we  will' 
say,   is  $5,000,  the  amount  that  the  employer  would  have  to  pay  an  attorney  to- 
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fight  his  case  through  the  courts,  ■thtee'  of  foarthiBusauidl-^dolkurs;  of  in  total,  he 
would  demand  of  his  etwp'toyer  eig4it  or  nine  thousand  dollars.  Isn't  it  a  fact 
tl.at  this  is  th«  way  the- employer  does  when  he  makes  an  offer  of  settlement  to 
an  employe? 

Mk.  Thomas:    I  gtt^ss  that  is  about  right. 

Mr.  Winans:  This  was  the  case  illustrated  to  me  by  an  honest  employer, 
ski^e  I  was  appointed  on  this  CommisSfcm,  that  he  hand'  an  accident  occurring  in 
his  industry,  knowing  that  the '  man  was  totally  and  permanently  disabled  and 
his  family  was  in  destitute  circumstances.  He  said  he  offered  him  $3,000  for 
fan  settlement,  and  he  would  not  take  it.  It  follows  that  the  ambulance  diaser 
got  hold  of  this  man  and  he  got  a  verdict  of  $5,000,  and  I  asked  htnt  then,  at 
this  point,  "Will  you  tell  me  what  it  cost  you?"  and  he  said>  "Yes,  it  cost  me 
$d,jOOO,  Mr.  Winans.  I  carried  the  case  to  a  higlrtr  court.**  I  said  to  him;  "'Why 
didn't  you  pay  him  $5,000  to  settle*  without  goitfg  to  court?  Yovt  ctirtaMy 
recognized  that  this  was  a  fair  amoant."  He  said,  "Yes,  I  guess  I  found  that 
out  afterwards/'  Now,  the  question  is  abdoltilely  this:  If  he  had  offered  that 
fellow- $4,000  at  the  start,  he  would  have  taken  •  it  without  going  to  court.  The 
court  said  $5,000  was  a  fair  settlement,  afid'he  offered  him  three.  He  deducted 
$8,000  for  attorney  fees.  I  said-^  "My  friend,  I  want  -to  say  to  you,  that  this 
man  had  as  much  right  to  spend  $2,000  togetjustice,  as  you  had  to  spend  $4^000 
to  beat  him  out  of  it."  Is  not  that  the  condition*  of  affairs  under  the  old  sys- 
tem?   Now,  at  the  present •  time,  they  will- get  the  $5/)00  perhaps,  in  a  settlement 

Mr.  Thomas-:  Settlements  are  made, -as  a  rule,  now,  promptly  and  without 
litigation. 

Mk.  Winans:  And  they  save  that  $4,000  that  was  spent  on  that  case  to 
beat  the  fellow  out  of  justice,-,  and  the  $2,500  which  the  poor  fellow  spent  to 
get  justice.  There  is  where  the  waste  comes  in.  Now,  Mr.  Thomas,  what  in 
your  opinion,  would  be  a  fair  allowance  to  the  employe  under  a -workman's  com- 
pensation act,  where  the  amount  was  definite  and  certain? 

Mr.  Thomas:    You*  mean  the  maximum  amount? 

Mr.  Winans:  The  maximum  amount  in  case  of  total  disability  or  in  case 
of  death? 

Mr.  Thomas:    As  stated  in  that  paper  there. 

Mr.  Winans:  Suppose  we  would  create  a  State  department  or  State 
fund  —  suppose  we  would  create  a  fund,  under  which  the  employer  would  be 
given  an  opportunity  to  contribute  to  it  in  the  same  manner  that  they  are  now 
contributing  to  liability  companies,  would  you  favor  a  system  of  that  kind 
where  the  employe  would  be  reasonably  compensated,  and  in  your  opinion, 
do  you  believe  that  the  employe  would  generally  accept  the  allowance,  rather 
than  take  the  chances  in  court  under  the  li.ability  laws  which  we  now  have  on 
our  statutes? 

Mr.  Thomas:  The  evidence  produced  here,  so  far  shows  conclusively, 
that  the  employes  are  willing  to  accept  a  fair  compensation,  preferable  to  getting 
into  lawsuits  to  demand  a  larger  amount. 

Mr.  Winans:  Would  the  majority  take  a  little  less  in  order  to  keep  out 
of  court? 

Mr.   Thomas  :    That   is  the   statement   I   made. 

Mr.  Rohr:  Mr.  Thomas,  are  you  of  the  opinion,  that  perhaps  it  mfetrt 
be  possible  for  the  employes  of  the  State  to  contribute  the  amount  which  tfiey 
are  now  paying  in  industrial  insurance,  into  a  State  fund,  would  you,  representing 
the  people  whom  you  do,  think  it  would  be  advisable,  instead  of  creating  a  new 
department,  that  it  could  be  handled  through  the  Bureau  of  Labor  Statistics? 

Mr,  Thomas:  My  opinion  is  that  it  would  be  the  best  for  the  present,  to 
compel   every   employer   to    pay    for   liability   insurance   in    companies  guaranteed 
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by*  the  State,  so  that  employes  would  be  sura  of  their  payments,  when  Uie  matter 
catne  up.  The  question  of  estabhshing  a  State  lund  or  State  department,  it 
seems  to  me^  should  be  a  matter  of  evolution  or  deYDelopment 

Mr.  Rohr:  Have  you  pecsonal  knowMge  of  one  single  instance,  whece  a 
judgn^ent  was.  secured  wJiich  was  considered  exorbitant,  and  the  judges  ot  the 
circttit  or  supreme  court  reduced  the  verdict? 

Mb.  Thomas:  My  colleague  on  the  committee  could  answer  that  question 
better  than  I«  because  he  is  employed  iii  the  courtroom.  He  has  called  my 
attention  to  the  fact  that  during  the  pa@t  few  Wje^cs,.  that  the  jiidge  reduced  the 
amount  which  the  jury  awarded  in  two  differeot  cases. 

Mr.  Rohr:  I  will  offer  to  recall  that  gentleman  who  mad^  that  statement 
bO0K>prow. 

Mr.  Stafford:    Vou  just  made  the  statement  a  moment  ago,  Mr.  Thomas, 
that  in  order  to  render  it  absolutely  certain,  that  the  injured  man  or  his  family, 
would  get  inderauity,  that  the  StaXe  should  guarantee  the  solvency  of  these  lia- 
bility companies,   did  you   mean   that? 
Mr.  Thohas:    Yes»,  sir. 
Mr*  Stafford:    Can  the  State  do  it? 
Mr.   Thomas:    That  is  something  which  I  do  not  know. 
Mr.   Stafford:    Tfeen  why,  in  prescribing  a  rule,  why  prescribe  something 
that  absolutely  cannot  be  done.    The  State  absolutely  cannot  guarantee  the  solv- 
ency of  any   company,   for  profit   like  that;   how   can   they? 
Mr.   Thomj>6  :    Then  they  should  be  — 

Mr.  Stafford:  You  made  a  general  statement,  thajt  owing  to  the  grade 
and  variety  of  every  organization,  against  the  employer,  that  they  were  against 
everything  in  that  line? 

Mr.  Thomas:    That  is  correct. 

Mr.  Stafford:  Now,  I  am  going  to  assume  that  you  made  this  statement 
advisedly,  and  made  it  because  you  knew  it  to  be  true.  I  would  like  to.  ask  you, 
specifically,  to  name  one  or  two,  or  a  dozen  companies  in  Cleveland,  of  that 
character,  Mr.  Thomas,  and  if  our  company  is  one  of  them,  do  not  fail  to  name 
it.  Now,  Mr.  Thomas,  you  maintain  that  every  company  or  individual,  who 
classes  the.Norris  liability  law  as  unfair,  is  not  humane,  and  he  does  not  want 
to  accept  the  responsibility  of  his  own  negligence  — that  is  not  humane.  In 
other  words,  everybody  who  differs  with  you  in  opinion,  is  not  humane. 
Mr.  Thomas  :     Not  at  all. 

Mr.  Stafford:    That  is  what  you  say.     If  I  differ  from  you  honestly,  then 
I  am  so  blinded  by  greed  and  avarice,  that  I  cannot  see  the  justice? 
Mr.   Thomas:    That   is    right. 
Mr.  Stafford:     That  is  the  way  I  understood  it. 

Mr.    Winans:     Mr.    Thomas,   owing   to   the   fact   that    the   question    of   the 

Norris  bill   has  been  brought  up,   I   desire  to  ask  you   a   few  questions  on   that. 

In  the  first  place,  I   desire  to   take   up   the  question   of   contributory  negligence, 

and  to  draw   the  distinction   between   the   Metzger  law  and   the  Norris   law.     Is 

it  nckt  a  fact  that  the  Metzger  act  is  a  much  stronger  law  than  the  Morris  law? 

Mr.  Thomas:     On  the  question  of  contributory   negligence? 

Mr.  Winans:     On  contributory  negligence  —  the  Norris  laws  says  that  the 

employer's  negligence  must  be  gross  before  the  employe   has  a  right  of  action. 

Mr.  Thomas:    Correct. 

Mr.  Winans:  Now,  the  other  part  covering  the  question,  abolishes  the 
question  of  contributory  negligence  exclusively,  in  a  case  where  the  employer 
violates  a  penal  statute,  by  providing  defective  machinery;  is  that  not  the  spirit 
af  the  Norris  bill?  Mr.  Thomas,  I  want  you  to  explain  it  clearly.  Suppose 
Mr.  Stafford  fails  to  comply  with  the  laws  in  his  department,  with  reference  to 
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guarding  machinery.     Now,  he  fails  to  do  that.     He,  as  the  court  has  said,  is  a 
lawbreaker,  and  the  employe  operating  that  machine  meets  with  an  accident,  and 
at  the  same  time  the  court  finds  the   man  is  guilty  of  contributory  negligence. 
This  law  says  that  they  shall  not  put  up  the  defense  of  contributory  negligence. 
That  is  as  far  as  it  goes.    I  want  to  tell  you,  Mr.  Thomas,  and  I  think  you  will 
agree  with  me,  that  that  is  one  thing  lacking  in  the  liability  laws  of  Ohio,  and 
I  want  to  say,  that  the  negligence  should  be  borne  by  the  party  who  is  guilty. 
If  the  employer  is  guilty  of  negligence,  to  one   degree,  he  should  pay  to  that 
extent,  and  the  employe  should  be  required  to  do  likewise,  but  under  the  Norris 
law,  you  have  got  to  find  that  the  employer  was  guilty  of  gross  negligence,  and 
the  employe's  negligertce  must  be  slight  before  he  has  any  action,  whatever.    Sup- 
pose that  they  were  equally  guilty.     Now,  under  the  Norris  law,  they  were  found 
equally  guilty  of  negligence;  isn't  it  fair  that  the  court  ought  to  be  allowed  and 
permitted  to  say  that  that  employe  shall  receive  one-half  of  a  verdict;  that  where 
it  would  be  allowed,  say  $5,000,  he  should  receive  $2,500  under  the  Norris  law; 
isn't  that  a  fair  proposition? 

Mr.  Thomas  :  The  fact  is,  Mr.  Winans,  the  Norris  law  only  calls  for  the 
employer  to  pay  for  his  own  negligence  —  gross  negligence  —  he  calls  that  unfair. 

Mr.  Winans:  Mr.  Thomas,  we  may  have  to  take  up  this  question  in  the 
future.  In  regard  to  the  question  of  fellow-servant,  there  is  one  thing  in  that 
law  which  I  consider  very  bad.  In  reference  to  the  employer  making  a  contract 
with  the  employe  that  he  shall  report;  they  tried  to  get  that  into  the  Metzgcr 
bilj.  Is  it  not  a  fact  that  they  only  wanted  to  do  that  for  the  express  purpose 
of  using  it  against  the  employe,  where  it  would  be  impossible  for  the  employe 
to  show  that  he  had  reported  the  defect;  in  other  words,  the  carelessness  or 
negligence  of  a  co- employe.  Isn't  it  a  fact  that  it  was  for  the  purpose  of  operat- 
ing against  the  employe,  so  that  he  could  not  show  that  he  had  reported  it:  isn't 
that  a  fact? 

Mr.  Thomas:     Most  certainly. 

Mr.  Tener:  I  simply  want  to  call  the  Commission's  attention  to  the  Rus- 
sian compensation  act,  which  has  been  misquoted  twice,  and  at  your  own  cot^ 
venience. 

Mr.  Thomas  :  I  would  like  to  have  the  gentleman  say,  right  now,  where 
it  has  been  misquoted.  You  have  the  records  here  —  Bulletins  Nos.  70  or  74. 
It  can  be  looked  up  right  now. 

Mr.  Chairman:  The  Russian  pension,  to  which  Mr.  Thomas  refers,  reads 
this  way:  "Pension  may,  by  mutual  consent  of  employer  and  beneficiary,  be  re- 
placed by  single  payment  of  ten  times  the  amount  of  annual  pension,  and,  in  case 
of  children,  pension  multiplied  by  the  number  of  years  remaining  for  pension 
payments,  but  not  exceeding  ten." 

Mr.  Tener:     What  is  the  pension? 

Mr.  Chairm\n:  Not  exceeding  66^  per  cent  of  the  annual  earnings  of  Ac 
victim,  distributed  to,  etc.  I  think  it  is  perfectly  safe  to  say  to  the  audience— 
I  have  not  read  every  one  of  about  twenty  plans,  modeled  after  Germany — it 
is  perfectly  safe  to  say,  that  they  do  not  anywhere,  exceed  the  German  awards. 

Mr.  Tener  :  My  remarks  are  simply  intended  for  the  purpose  of  cor- 
rection. 

Mr.  Thomas  :  Insofar  as  the  gentleman  has  referred  to  me,  as  misquodng 
the  law,  I  wanted  to  show  him,  that  in  any  which  I  may  have  made,  were  not 
misquoted. 

Mr.  Chairman:  As  I  understood  you,  Mr.  Thomas,  you  said  the  earnings 
for  ten  years. 

Mr.  Thomas  :    I  said  the  amount  of  the  pension  for  ten  years. 
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Mr.  Chairman  :     663  per  cent  of  the  annual  wages. 

Mr.  Chairman:    We  will  now  hear  from  Mr.  David  Jennings. 

Mr.  Jennings:  Mr.  Chairman  and  Gentlemen  —  I  am  here  for  the  structural 
iron  workers,  and  I  want  to  say  that  in  our  organization  we  have  no  way  of 
compensating  injured  members.  We  pay  $100  death  benefit  and  that  comes  from 
the  International,  and  I  would  say,  as  an  estimate,  that  from  20  to  25  per  cent 
of  our  members  are  hurt  every  year.  Some  permanently  and  some  not,  and 
there  are  between  four  and  five  per  cent  of  them  get  killed,  and  the  only  benefits 
they  derive  is  $100  paid  toward  their  funeral  expenses.  I  want  to  say  that  the 
iron  workers'  trade  is  one  of  the  most  dangerous  trades  in  existence  today, 
barring  none.  I  want  to  say  that  when  a  man  gets  out  on  the  iron  work,  as 
bridge  structural  iron  works,  he  don't  know  but  what  the  next  step  which  he 
takes  will  cost  him  his  life,  and  he  don't  know  when  some  part  of  the  rigging 
will  come  down  on  him,  and  he  can't  tell  when  a  line  is  going  to  part,  and  he 
can't  tell  when  a  coupling  is  going  to  part;  and  I  want  to  say,  that  the  insurance 
companies  will  not  carry  them,  unless  you  pay  twice  as  much  as  you  have  to  in 
other  trades.  Some  have  barred  the  structural  iron,  workers  entirely,  and  there 
is  no  way  in  which  we  can  get  any  benefits.  We  tried  to  be  fair  and  put  it  up 
to  the  different  companies,  but  they  did  not  want  to  take  us,  as  they  thought 
they  would  have  a  case  in  court.  I  want  to  say  that  I  have  been  working  at  this 
business  for  fifteen  years,  and  I  never  assumed  a  risk.  Every  risk  I  have  taken 
has  been  a  compulsory  risk.  I  had  to  do  it  to  make-  a  living.  The  only  way  I 
>vou1d  class  an  assumed  risk,  in  my  opinion,  is  where  it  was  not  necessary  to 
take  it,  and  where  a  man  is  compelled  to  take  a  risk,  I  do  not  believe  it  is  an 
assumed  risk.  I  think  it  is  a  compulsory  risk,  when  a  man  is  not  going  out  for 
pleasure.  I  do  not  know,  in  my  experience,  where  a  man  went  out  on  a  job, 
and  done  it  intentionally,  let  something  drop  and  hurt  anybody.  There  might 
have  been  accidents  occur;  there  have  been  times  when  I  have  seen  nuts  drop 
oh  a  man  and  fracture  his  skull.  It  was  no  fault  of  the  man  putting  the  nuts 
on,  but  it  was  simply  because  the  bolt  was  so  "rocky"  he  could  not  get  it  on. 
In  my  opinion,  I  do  not  think  you  can  hold  any  iron  worker  for  any  act  done 
in  his  trade,  for  if  they  want  to  do  an  injury,  they  do  not  have  to  get  out  on 
a  ten  or  twelve  story  building,  or  out  on  the  job,  to  do  it.  I  have  seen  men 
prejudiced  against  each  other,  and  I  have  seen  them  go  down  and  fight  it  out, 
but  I  never  saw  any  man  intentionally  hurt  another  man  on  the  work,  and  in 
my  opinion,  what  they  call  contributory  negligence,  fellow-servant  and-  assumed 
risk,  ought  to  be  stricken  out.  That  is  about  all  I  have  to  say  in  regard  to  the 
structural  iron  workers. 

Mr.  Chairman  :  Have  you,  in  your  experience,  any  idea  of  the  per  cent  of 
accidents  you  think  are  attributable  directly  to  the  negligence  of  the  employer? 

Mr.  Jennings  :  Most  all  of  them.  I  do  not  know,  in  my  experience,  where 
you  could  attribute  it  to  the  employe. 

Mr.  Chairman:  Are  there  any  of  the  accidents  in  structural  iron  work, 
due  to  what,  we  might  say,  to  the  natural  and  inherent  dangers  of  the  business? 

Mr.  Jennings:  A  man  might  start  to  walk  across  a  beam,  and  his  foot 
might  slip,  and  he  might  fall  off.  A  man  might  be  up  on  a  "jim"  pole,  raising 
a  derrick  for  the  guy  line,  and  another  man  might  have  a  turn  on  there  and  watch 
to  sec  if  they  were  going  to  slack  off.  and  they  might  get  away  from  him,  but  I  do 
not  think  that  would  be  contributory  negligence.  There  is  a  foreman  there  and 
he  is  supposed  to  watch  the  men. 

Mr.  Chairman  :  Aren't  there  some  accidents,  where  you  would  say,  that 
neither  the  employe  or  employer  were  at  fault? 


l8^  PUBLIC  HEARIN€S<OF  CLEVELAND. 

Mr.  Jennings  :  It  4S  my  opinion,  that  neither  party  intend  to  have  an  acci- 
dent, but  it  is  my  experience^  that  the  employer  has  always  been  at  fault. 

Mti:  CHAilfMAK:  Are  there  atky  accidents  which  are  due  to  defective  ma- 
terial ? 

Mf{.  JENNINGS :  Yes,  -sir ;  I  have  seen  bones  brolcen,  through  the  tinibers 
bting  -withered  and  dried,  and  'the  life  all  gone  out  of  it.  I  hav«  seen  a  bone 
break  in  "this  city.  They  lifted  two -tons  onto  the  timbers  and  left  it  there.  The 
beam  was  cut  on  the  corner,  'three-^Aiarters  of  an  inch,  by  a  lug,  and  it  snapped 
in  two  and  killed  one  man  and  injured  three.  If  the  timber  had  been  fresh  and 
right  it  would  have  torn  itself  through. 

"Mk.  Chairman  :  There  are  no  accidents  which  are  due  to  the  dangers  of 
the  business;  that  is  to  say,  where  the  employers  are  not  at  fault? 

Mr.  Jeknings:    Where  the  employer  was  not  at  fault? 

Mr.  Chairman:  You  say,  that 'there  are  no  accidents  where -the  employer 
is  not  at  fault? 

Mr.  Jennings:    Yes,  sir;  he  is  lalways  at  fault? 

Mr.  Chairman:    And  the  employe  never  at  fault? 

Mr.  Jennings:     No,  sir. 

Mr.  CiTAiirMAN:  Are  there  atiy  accidents  in  the  structural  iron  -works  which 
the  employer  could  not  have  prevented  at  all? 

Mr.  Jenning:    Any  accidents  which  the  employer  could  not  prevent? 

Mr.  CHAtKMAN :     By  being  watchful  and  fallowing  around,  are  there  some 

accidents   which   could   not   be   prevented    by   the    employei which   «re    iHip«- 

ventable  ? 

Mr.  jENNmcs:  That  is  a  hard  x^udstion  to  answer.  I  do  not  believe  that 
any  man  colild  answer  that  question  and  answer  it  correct. 

Mr.  GHAiRMAtf:  Then  you  think 'that  all  the  accidents  are  due -to  the  neg- 
ligence of  the  employer? 

Mr.  Jennings:     Most  all  of  them. 

Mr  Chairman:    Some   of   them   are  not? 

Mr.  Jennings  :    Some  are  not. 

Mr.   Chairman:    How  many?     A  fifth,  or  twentieth,  or  hoy  many? 

Mr.  Jennings:  I  never  went  into  die  question  that' deep.  For  some  reason, 
lines  are  liable  to  part,  and  you  can't  tell  when  they  are  ^oifig  to.  I  bave  seen 
the  derrick  on  the  Frick  Building,  which  was  in  the  habit  of  lifting  fifteen  tons, 
and  it  went  down  one  day  with  eight  tons,  afid  if  there  had  been  an  employer 
or  inspector  on  the  job,  they  would  have  said  that  it  was  safe— it  went  down 
and  killed  three  men.  x 

Mr.  Chairman:    Whose  fault  was  that? 

Mr.  Jennings  :  You  can't  blame  the  employer,  but  it  is  a  '*cinch"  that  you 
could  not  blame  the  men. 

Mr.  Chairman':  That  would  have  been  an  accident  due  to  the  inherent 
danger  of  the  trade? 

Mr.  Jennings  :    Yes,  sir. 

Mr.  Winans  :  Now,  Mr.  Jennings,  in  reference  to  the  machinery  or  any 
other  appliances,  which  you  use  in  your  line  of  work,  isn't  it  a  fact  that  you 
accept  it  as  being  O.  K.  ? 

Mr.  Jennings  :     Not  the  employer,  no. 

Mr.  Winans:     Suppose  you  take  a  derrick? 

Mr.  Jennings:  The  employe  has  nothing  to  do  with  it;  he  takes  it  for 
granted. 

Mr.  Winans:  You  take  it  for  granted  that  it  is  all  right,  when  the  em- 
ployer says  to  you  that  it  is  perfect? 
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Mr.  Jennings:  Yes,  sir.  I  have  often  seen  it  put  up  to  the  foreman,  and 
the  men  wo<iild  say  that  that  line  is  not  safe,  and  the  foreman  would  say,  if 
you  do  not  like  it,  you  can. quit. 

Mr.  Winans:  Isn't  it  a  fact  that  there  is  a  hidden  defect  in  any  of  tke 
coupiuigs  or  chains,  or  anytbing  •  else,  uodiscoverable  to  the  employe.  The  em- 
ployer bought  that  chain,  and  turned  it  over  to  you,  aod  you. accepted  it  as  being 
perfect,  and  the  employes  around  you  were  killed.  You  oontead  that  is  charge- 
able to  the  negligence:  of  the.  eviployer? 

Mr.  Jennings:     No,.iDOt  tin. a  case  tike  th9t. 

Mr.  Winans:    Who  is? 

Mr.  Jennings:  In  case  of  a  lawsuit,  I  do  not  think  the  employe  would  be 
respoasdbie. 

Mr.  Winans  :  Is- it  m>t  a  a  fact,  that  you  think  the*  omployer  sbould  be  held 
responsible   for  that  accident? 

Mr.  Jennin<;s:    Y-es,  S4r. 

Mr.  Winans:  Owing  to, the  fact  that  you  have.no  right  to  reject  the  use 
of  that  chain  or  cable,  or  whatever  it  may  be,  but  it  is  turned  over  to  you,  and 
you  accept. it., as  beijig  perfectly  sa£e,.^nd  .you  jjo  ahead, .and  it  falls? 

Mr.  Jennings:    I  have  got  to  accept  it. 

Mr.  Winans:  Now,  then,  UAder  those  circumgatances,  you  hold  the  em- 
ployer responsible  for  that  accident? 

Mr.  Jennings:    Sure,  without  a  do.ubt. 

Mr.  Rohr:  Mr.  Jooning^,  in  your,  prelioiinary  remarks,  you  used  the  words,, 
"assuvied  risk;"  wliat  in* your  estimation,  constitutes  an  assumed  risk? 

^R.  Jennings:  Jn  my  estimation,  what  constitutes  an  assumed  risk  —  say, 
a  man  goes  out  and  takes  a  pleasure  ride.  I  do  not  think  a  man  has  got  to 
assume  risk  to  receive  the  necessities  of  life.  I  should  think  that  would  be.  com- 
pulsory risk,  but  if  I  was  to  go  out  on  a  joy  ride,  for  just  pleasure,  I  would 
think  that  would  be  an  assumed  risk. 

Mb,  Rohr:  Do  you  know,  of  your  own  knowledge,  that  there  are  various 
(grades  of  rope  and  chain  used  in  your  business? 

Mr.  Jennings:    Yes,  sir. 

Mr.  Rohr:  Do  you  know  that  sometimes  some  contractors  buy  second- 
hand material? 

Mr.  Jennings:    Yes,  sir. 

Mr.  Rohr:  Do  you  know  that  workmen  are  asked  to  go  on  that  material 
without  being  inspected? 

Mr.  Jennings:    Yes,  sir. 

Mr.  Rohr:     Do  you  class  that  as  an  assumed  risk? 

Mr.  Jennings:    No,  sir. 

Mr.  Webster,  of  the  Variety  Iron  and  Steel  Works:  Would  you  be  willing^ 
to  tell  'US 'What  the  rates  of  wages  are  in  the  structural  ironworkers*  trade? 

Mr.  Jennincs:    Yes,  sir;   sixty  oents'an  hour. 

Mr.  Webster:     Sixty  cents  an  hour;  how  m3ciy' hours  a  day? 

Mr.  Jbnnwgs:     Eight  hours? 

Mr.  Wbbster:    You  .get  ten,  if  you  wish? 

Mr.  Jennimos:    Yes,  sir. 

Mr.  Web9tf.r:     That  would  be  $6.00  a  day? 

Mr.  Jennings:    Yes,  sir. 

Mr.  Wbbster  :  Can  you  tell  me  what  the  -  wages  are  in .  another  hazardous 
trade,  which  is- called  the  ^gunpowder  trade? 

Mr.  Jennings:     No,  sir, 

Mr.  Webster:    Have  you  any  idea? 

Mr,  Jennings:     No,  sir. 
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Mr.  Webster:     Can  you  tell  me  why  you  use  the  word  "compulsory"? 

Mr.  Jennings:  Because  it  is  compulsory  for  us  to  make  a  living  in  that 
trade. 

Mr.  Webster:  In  order  to  earn  60  cents  an  hour,  but  as  a  machinist,  you 
could  earn  only  30  cents  an  hour? 

Mr.  Jennings:    Yes,  sir. 

Mr.  Webster:     Where  does  the  compulsory  part  come  in? 

Mr.  Jennings  :     Because  I  have  got  to  go  out  and  earn  a  living. 

Mr.  Webster:    Does  the  State  owe  you  a  living? 

Mr.  Jennings:    Yes,  sir. 

Mr.  Webster:     I  ask  you  this  question,  does  the  State  owe  you  a  living? 

Mr.  Jennings:  The  State  don't  owe  me  nothing,  because  I  am  big  and 
husky  enough  to  get  out  and  earn  it  myself. 

Mr.  Webster:  I  am  glad  to  hear  you  say  that,  because  it  is  the  way  wc 
all  have  to  do.  Why  do  you  still  use  th6  word  compulsory?  Why  is  it  a  coin- 
pulsion  on  you? 

Mr.  Jennings  :  There  may  be  others,  who  were  a  little  more  fortunate  than 
I,  and  have  a  better  trade. 

Mr.  Webster:  Isn't  it  because  you  prefer  to  do  that  work  because  of  the 
price  you  get? 

Mr,  Jennings:  No,  sir;  if  you  can  show  me  where  I  can  make  60  cents 
an  hour  at  something  else,  or  even  30  cents,  I  will  take  the  30  cents. 

Mr.  Webster:    You  will  take  the  30  cents?     You  know  you  can  get  that? 

Mr.  Jennings:  I  do  not  know  that  I  can,  I  can't  do  machinist's  work;  I 
never  did. 

Mr.  Webster:  Does  the  structural  iron  work  require  more  skill  than  the 
machinist's  trade? 

Mr.  Jennings:     Without  a  doubt,  it  does. 

Mr.  Webster  :  I  am  coming  right  back  to  that  word,  "compulsory".  Wc 
-can't  understand  it.  You  have  not  explained  it  to  us.  Why  is  it  compulsory? 
If  you  object  to  the  formation  of  the  rope,  why  didn't  you  go  home? 

Mr.  Jennings:  If  I  had  gone  home,  I  would  go  without  work  maybe, 
for  months. 

Mr.  Webster  :  So  the  employer  is  under  obligation  to  furnish  you  some- 
thing to  do,  is  it? 

Mr.  Jennings:     If  I  didn't  do  the  work,  he  would  get  somebody  else. 

Mr.  Webster:    You  do  not  want  him  to,  do  you? 

Mr.  Jennings:     No,  sir. 

Mr.  Webster:  What  you  want  him  to  do,  is  to  furnish  you  with  work  at 
-60  cents  an  hour,  and  also  with  an  accident  insurance  policy  or  its  equivalent? 

Mr.  Jennings:    Where  is  the  employer,  who  has  offered  that? 

Mr.  Webster:    You  are  here,  claiming  — 

Mr.  Jennings  :  I  am  not  claiming  anything.  I  am  here  to  get  something 
for  the  men  who  are  hurt  or  injured,  and  who  are  entitled  to  something. 

Mr.  Webster:  You  want  something  for  your  special  trade,  and  for  that 
reason  you  want  your  special  trade  exempt  from  many  of  the  minor  considera- 
tions of  this  act.    You  want  to  have  your  trade  on  a  basis  by  itself? 

Mr.  Jennings:  I  did  not  go  into  it  that  far.  If  the  State  Legislature  wants 
to  put  in  all  trades,  they  can  do  it,  but  I  am  just  stating  the  reasons  why  my 
trade  is  entitled  to  something. 

Mr.  Winans:  Is  it  not  a  fact,  that  all  you  are  asking  in  addition  to  your 
^0  cents  an  hour,  is  that  your  life  be  protected? 

Mr.  Jennings:     Yes,  sir;  that  is  all. 
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Mr.  Thomas:  How  many  days  per  year  will  the  structural  iron  worker 
average  at  60  cents  an  hour? 

Mr.  Jennings:     I  do  not  think  that  they  will  average  over  200  days. 

Mr.  Chairman:     We  will  now  hear  from  Mr.  William  A.  Eskridge. 

Mr,  Eskridge;  Mr.  President  and  Commissioners,  Fellow  Workmen  and 
Employers:  I  have  been  attending  the  last  two  or  three  sessions  of  your  Com- 
mission, and  I  want  to  say  that  they  have  been  a  great  lesson  to  mc.  I  want 
to  say  briefly  that  1  have  been  in  this  movement  ever  since  I  was  sixteen  years 
old,  and  earlier  than  that.  My  father  had  to  build  a  platform  around  where  I 
had  to  reach  the  bellows  when  I  was  nine  years  old,  and  I  have  been  working 
among  working  people  ever  since,  and  I  have  heard  a  great  deal  about  the  hard- 
ships of  the  employers  and  the  assumed  risks  of  the  employes,  and  I  have  some 
of  the  scars  on  my  body  from  the  effect  of  the  shop  not  being  properly  equipped, 
and  at  the  same  time,  in  the  State  where  I  was  working,  we  had  no  right  of 
action  under  the  law.  1  have  not  been  in  this  State  very  long,  but  I  have 
studied  your  present  law  on  your  statute  books,  and  I  can  say,  without  contra- 
diction, that,  while  it  may  be  faulty  in  some  respects,  but  taken  as  a  whole,  I 
believe  it  is  the  best  and  most  humane  fellow-servant  law  in  the  United  States, 
or  that  has  ever  been  enacted  under  the  American  government;  I  believe  on  the 
whole,  it  is  the  best,  and  there  are  reasons  for  it.  There  are  some  members  in 
my  craft  particularly,  who  are  represented  only  in  a  general  way. 

I  am  representing  the  International  Molders'  Union.  I  can  state  to  you, 
as  the  railroad  trainmen  did,  I  could  go  into  details  to  show  you  where  our  craft 
is  not  directly  protected  by  this  bill,  but  I  blame  our  own  craft  and  our  own^ 
men  more  than  anybody  else.  We  pay,  as  an  organization,  sick  benefits  and  death 
benefits  to  our  members  who  belong  to  the  organization.  I  may  have  to  refer 
to  some  conditions  that  exist  here  and  show  you  where  our  rates  are  higher, 
but  in  bringing  this  out,  I  do  not  want  —  I  do  not  want  you  to  think  that  I  am 
bringing  it  out  on  account  of  organized  labor,  because  I  am  naturally  a  great 
believer  in  organized  labor,  and  I  want  to  say  that  my  plan  of  organized  labor 
is  this:  I  believe  that  whenever  a  body  of  men,  whether  employers  or  employes, 
bind  themselves  together  for  the  purpose  of  bettering  their  condition  at  the  ex- 
pense of  the  public,  it  is_  a  detriment  to  the  community  in  which  they  live,  they 
should  be  exterminated.  I  do  believe  this,  that  every  workman  should  join 
together  with  his  fellow  workman,  to  better  the  community  in  which  he  lives. 
We  also  believe  it  is  best  for  the  employers.  I  want  to  say  this:  That  what- 
ever else  the  fellow-servant  act  has  done,  it  has  caused  you  gentlemen  to  come 
here  this  evening  and  sit  with  the  workmen  and  discuss  this  thing  intelligently, 
which  you  would  not  have  done,  if  this  bill  had  not  been  on  the  statute  books. 

The  labor  organizations  have  been  discussing  these  things  ever  since  I  have 
been  old  enough  to  read.  The  Knights  of  Labor  have  discussed  it,  but  the 
trouble  was,  we  could  not  get  the  employers  to  come  and  discuss  it  with  us; 
but  as  soon  as  that  act  got  on  the  statute  books,  they  came  and  discussed  the 
question  with  us.  If  the  fellow-servant  law  has  done  that  much,  and  if  it  was 
abolished  tomorrow,  we  would  have  no  trouble  in  getting  something  else  that 
would  be  of  benefit  to  all  concerned.  The  International  Molders*  Union -7- if 
they  were  all  union  shops,  and  run  under  the  regulations  of  our  organization, 
our  death  rates  and  sick  benefits  would  not  be  as  high  as  they  are,  because  of 
the  fact  —  because  we  have  a  large  number  of  members  working  in  what  is 
called  an  "open  shop."  Now,  as  I  said  in  my  preliminary  remarks,  I  do  not 
want  to  be  understood  as  laying  all  the  blame  on  account  of  the  "open  shop," 
but  I  do  say  this,  that  it  has  been  brought  out  very  clearly  here,  that  there  are 
some  risks,  some  deaths  and  some  accidents  in  all  crafts,  and  I  take  this;  if  there 
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are  a  hundred  men  that  have  got  to  work  in  a  factory,  and  we  know  that  that 
factory  has  got  to  run,  that  some  one  of  that  hundred  men  will  lose  their  life, 
and  we  do  not  know  whom  that  will  be,  but  the  family  of  some  one  cxf  that 
hundred  will  be  deprived  of  that  support,  and  the  other  hundred  should  pro- 
vide something  for  the  unfortunate  one,  for  it  is  necessary  for  that  factory  to 
run.  I  believe  that  the  community  as  a  whole,  which  gets  the  benefit  of  that 
factory,  should  contribute  to  the  support  of  the  widow  of  that  one  who  had  to 
sacrifice*  his  life  on  account  of  the  running  of  that  factory.  I  believe  that  wc 
should  lose  sight  entirely  of  the  selfish  interests;  I  believe  that  the  interest  of  the 
public  as  a  whole  is  the  thing  that  should  be  considered  here.  The  question  is, 
who  is  going  to  pay? 

Some  gentlemen  here,  said  that  the  employe  should  pay  a  portion.  I  differ 
with  him  greatly,  who  says  that  the  employe  should  pay  any  part  of  that.  The 
employe,  as  I  say,  pays  it  all,  anyway.  The  consumer  pays  it  all,  and  if  you 
are  going  to  take  1  per  cent  of  any  part  of  this  insurance  and  attach  it  to  the 
eniploye,  there  is  nowhere  where  he  can  get  it  back,  but  the  employer  can  shift 
his  part  to  the  cost  of  production,  and  the  people  who  buy  the  goods,  pay  for  it 
We  went  over  our  books  in  this  city,  and  I  have  a  few  figures  which  apply  to 
this  city. 

Mb.  Chairman  :     Very  good,  we  want  the  figures. 

Mr.  Eskriege:  I  will  read  this,  and  it  may  be  that  I  will  want  to  change  it 
before  I  hand  it  in.    There  are  some  errors  in  it. 

I  will  state  briefly  that  in  the  foundry  business,  in  the  stove  industry 
trade  particularly,  we  have  an  agreement  that  is  known  as  the  National 
Foundry  Defense  Association.  When  we  have  50  per  cent  of  the  molders  work- 
ing in  that  shop  belonging  to  that  association,  then  the  terms  of  our  agreement 
goes  into  effect,  but  when  we  have  not  the  51  per  cent,  the  employer  enforces 
what  is  called  the  "open  shop"  terms.  Where  we  have  our  agreement  in  effect, 
we  have  safety  guards,  such  as  pouring  and  carrying  iron ;  I  have  something  to 
say  as  to  who  is  pouring  iron ;  something  to  say  who  is  to  carry  this  iron,  and 
have  something  to  say  as  to  whether  this  man  understands  his  business:  but 
in  the  "open  shop"  practice  they  put  me  in  here  between  two  men,  who  cannot 
talk  our  language  and  they  have  only  been  in  this  country  for  two  or  three 
months,  and  are  not  familiar  with  the  business.  Now,  the  boss  comes  to  me, 
and  say  that  I  am  to  work  with  him,  and  he  is  put  to  work  at  pouring  iron, 
and  it  breaks  out  of  the  flask  and  I  am  burned.  That  is  where  the  fellow- 
servant  rule  comes  in.  We  could  not  claim  damages  or  claim  anything  because 
of  the  negligence  of  the  fellow-servant.  I  have  one  particular  instance  in  mind, 
of  carrying  a  ladle.  A  negro  who  had  been  working  in  the  country  and  had 
never  earned  over  twenty-five  or  fifty  cents  a  day  in  his  life.  He  was  brought 
into  the  shop,  and  he  was  told  to  pour  iron  out  of  a  "shank"  ladle  into  my 
"bull"  ladle.  It  was  his  duty  to  skim  the  dross  off,  and  through  his  un-familiarity 
of  the  work  and  carelessness,  he  hit  my  head  with  the  hot  ladle,  and  at  that 
time  I  had  a  very  heavy  head  of  hair  —  it  took  my  scalp,  and  I  have  had  no 
hair  on  the  top  of  my  head  since.  It  occasioned  my  losing  a  great  deal  of 
time,  but  on  account  of  the  ignorance  of  the  fellow -servant,  gave  me  no  right 
of   action. 

I  can  cite  you  a  number  of  instances  of  that  kind.  I  also  say,  pertaining 
to  this  law,  now,  that  Illinois  —  I  have  been  connected  with  the  work  there  for 
several  years  —  Illinois  has  a  fellow-servant  law.  I  heard  something  here  about 
influencing  the  jury  and  securing  an  excessive  judgment.  I  want  to  say  to  jron, 
now,  that  I  have  a  specific  case  in  mind,  where  a  man  is  black-listed  out  of  Hie 
shops  today,  and  cannot  work  because  of  the   fact  that  he  sued  under  the  fd- 
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low-servant   law   in  the   State  of   Illinois,   and  the   foreman   and   superintendent 
tell  him  the  reason:     "Tom,  I  would  like  to  put  you  on,  but  orders  have  come 
from  the  insurance  companies'  that  I  am  not  to  give  you  any  more  work."   There 
is  an   understanding  between  this  company  and  the  insurance  company,   that  in 
case  any  employe  sues  and  gets  a  judgment,  we  cannot  re-employ  him  any  more. 
Those  are  the  conditions  there.     I  do   not  know  whether  the  employer   is   re- 
sponsible for  it  or  not.    I  believe,  though,  that  we  can  eliminate  it  by  eliminating 
the  insurance  company,  and   have  it  done  direct  by  the  State.     Those  are   the 
conditions  which  we  have  to  work  out.     I  do  not  believe  that  the  employers, 
uphold    this    situation.      I    do    not    believe    that    the    employers    as    a    whole  — 
while     there    are     individuals    that     do     that,     I     believe     that     the     employers 
as    a    whole,    cannot    afford    to    put    themselves    on    record    as    upholding    a 
system  of  that  kind.    We  have  instances  here  in  this  town,  whereby,  if  the  men 
that   are   in   the   shops,   working  —  1    have    discovered   here   this   evening,   and   I 
have  not  been  here  very  long,  but  I  find  that  men  have  been  hurt  in  the  shops 
and  would  have  been  entitled  to   a  judgment   if  they  had  taken   advantage  of 
this  Norris  law.   I  know  that  there  are  men  working  in  shops  and  the  men  arc  not 
organized;   they  know  nothing  about   this   law,   and   they   are   not  getting   what 
they  are  entitled  to;  no  benefits  whatever;  they  have  nobody  to  represent  their 
interest,  and  if  it  were  not  for  the  labor  organizations,  the  laboring  man  would 
not  get  anything,  because  the  employer  is  not  going  to  tell  them,  that  you  are 
entitled  to  damages  if  you  were  to   sue.     I   have  had  expierience  in  one  shop, 
under  the  "open  shop"  policy,  where  I  worked  one  day  a  month.     There  was  80 
cents  taken  out  of  my  wages  for  insurance.     Each  employe  in  that  shop  had  to 
carry  his  own  insurance.     When  we  got  the  shop  organized,  I  told  him  that  if 
I  carried  my  insurance,  I  wanted  my  policy;   I  wanted  to  know  what  company 
I  was  in,  but  after  we  got  the  shop  organized,  those  features  were  eliminated. 
I  do  not  want  to  say  that  all  those  good  things  came  about  through  organized 
labor,  but  I  want  to  say  that  the  very  fact  that  you  are  here  tonight,  the  reason 
you  are  here  tonight,  is  because  we  have  this  law  on  the  statute  books  of  Ohio; 
and  I  want  to  say  the  reason  we  have  this  law  on  the  statute  books  is  because 
of  the  interest  taken  by  organized  labor  to  put  them  there,  and  I  want  you  to 
understand  that   while  we   have   done  it    for   selfish   interest,   it   is  a   matter   of 
impossibility  to  better  our  condition  without  bettering  the  condition  of  the  fellow 
who  does  not  belong  to  organized  labor. 

The  unions  are  spending  their  time  and  money  in  getting  these  laws  and 
getting  these  shop  conditions,  and  they  want  to  better  the  condition  of  every 
laboring  man,  whether  he  belongs  to  a  union  or  not,  and  working  conditions  are 
better  today,  before  we  had  the  organizations  and  these  laws  on  the  statute 
books,  and  unorganized  labor  gets  the  benefit  of  these  laws  and  these  conditions 
without  doing  his  part  to  get  it,  and  the  result  is  he  drags  on,  instead  of  help- 
ing us  improve  conditions,  and  he  is  used  to  hold  bade' the  condttions  of  tht  com- 
munity. 

There  is  one  point  which  I  did  not  cover  in  my  preliminary  remarks,  and 
that  is,  in  our  particular  craft  it  is  not  a  question  of  machinery,  it  is  not  a 
question  of  high  wages.  We  are  not  one  of  those  sixty  cents  an  liour  trades. 
Our  maximum  wage  is  thirty-five  cents  an  hour,  but  what  we  want  is  better 
shop  conditions.  Take  a  man  who  has  carried  iron  all  day  and  his  clothes  are 
wet  with  sweat.  We  have  no  .ry-rooms,  no  place  to  change  our  clothes,  -and 
when  a  man  goes  home  in  his  wet  clothes,  he  catches  cold,  and  in  the  winter 
season  1  our  sick  beneiits. are  paid  out  mainly  on  account  of  la  grippe  and  pneu- 
moniii;  oonditions  which  could  be  overcome  if  they  only  have  dry  clothes.  They 
put  on  wet  clothes  in  the  morning,  and  the  result  is  that  rheumatism  is  a 
chronic  disease  with  our  men.     Without  a  dry-room  it  would  require  six  suits 
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of  clothes  to  enable  him  to  have  a  dry  suit  to  put  on  the  next  day.  There  are 
some  foundries,  and  one  in  particular,  in  which  I  take  great  pride  in  mentioning, 
and  that  is  the  Hewett  Bros.,  of  Chicago.  I  had  a  talk  with  the  superintendent, 
and  he  says  that  the  putting  in  of  bath-rooms  and  dry-rooms  for  their  men, 
was  the  greatest  dividend-paying  investment  in  that  particular  shop,  than  any- 
thing else  he  had  around  the  shop.  They  have  dry-rooms,  shower  baths,  and  if 
you  were  to  see  those  men  coming  out  of  that  shop  in  the  evening  you  would 
not  know  that  they  were  molders.  They  have  lockers  for  their  clothes.  These  arc 
ideal  conditions,  and  he  tells  me  that  he  has  men  who  have  worked  there  for 
years  and  years  and  they  have  no  desire  to  make  a  change  in  their  conditions 
at  all  on  account  of  the  environments  itself.  But  regardless  whether  the  em- 
ployer does  it  or  not,  I  believe  the  State  or  public,  as  a  whole,  should  stop  so 
many  deaths  and  diseases  from  poor  shop  conditions.  I  say,  a  man  who  takes 
cold  from  changing  his  clothes,  and  he  dies,  his  family  is  just  as  big  a  bur- 
-den  on  the  community  as  the  man  who  gets  killed.  When  we  know  that  those 
-conditions  do  exist,  and  men  are  losing  their  lives  on  that  account,  the  State 
should  step  in  and  stop  it. 

Mr.  Winans:  According  to  your  statement,  I  would  take  it  for  granted, 
that  this  Commission  ought  to  take  under  consideration  the  question  of  occu- 
pational  diseases  ? 

Mr.  Eskridge:    That  is  right. 

Mr.  Winans:  Do  you  believe  that  ironmolders  are  as  much  affected  as 
other  classes  of  workmen;  we  will  say  brass  molders? 

Mr.  Eskridge:  Brass  molders  are  the  same  thing.  Brass  molders  and 
iron  molders  are  practically  the  same  trade,  all  in  the  same  class.  There  are 
the  metal  polishers,  they  have  their  safeguards.  The  State  has  seen  fit  to  look 
after  that — carrying  the  fumes  away.  The  core  makers  are  compelled  to  work 
in  front  of  a  hot  furnace.  The  gas  is  coming  out  through  the  shops,  and  they 
have  open  coke  stoves  and  you  hear  them  cough,  cough,  cough  all  through  the 
lines.     These  things  are  general. 

Mr.  Rohr:  Mr.  Chairman,  I  did  not  hear  all  of  Mr.  Eskridge's  remarks, 
but  I  did  hear  some  of  them.  To  further  bring  out  my  point,  I  want  to  ask  you 
this:  In  other  words,  if  the  State  steps  in  and  preserves  the  lives  of  fish,  and 
partridges  and  birds  of  all  descriptions,  to  the  extent  of  condemning  whole  dairy 
herds  to  preserve  human  life,  you  would  think  this  one  of  the  questions  to  be 
included  in  any  compensation  act,  even  where  the  molders  are  concerned? 

Mr.  Eskridge:    I  do. 

Mr.  R.  L.  Wehb:  The  gentleman  has  referred  to  ideal  conditions,  or  some- 
thing approaching  that.  I  merely  want  to  inquire  whether  they  were  union  con- 
ditions, or  had  they  in  any  way  been  influenced  by  union  regulations? 

Mr.  Eskridge  :  I  wanted  to  say,  when  I  made  the  remark,  that  there  was  one 
shop  I  know,  and  take  pride  in  mentioning,  The  Hewett  Bros.,  of  Chicago, 
whether  union  or  non-union,  which  had  such  ideal  conditions,  but  it  happens  to 
be  a  union  shop.  I  do  not  think  that  the  union  made  any  demands  at  all.  I 
think  these  conditions  were  put  in  there  from  the  idea  of  the  management  them- 
selves, voluntary. 

Mr.  Webb  :  I  want  to  call  attention  to  the  fact,  that  you  do  not  know 
whether  that  is  so  or  not.  You  have  no  personal  knowledge  whether  that  is 
true  or  not? 

Mr.  Eskridge:  I  have  a  personal  knowledge  of  the  conditions  that  exist 
there.  I  was  there  myself,  but  I  do  not  wish  to  be  put  on  record  that  the  ttnion 
was  the  cause  of  those  ideal  conditions,  but  those  are  conditions  which  tiie 
lunions  are  trying  to  get  in  all  shops. 
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Mr.  Chairman  :    We  will  now  hear  from  Mr.  L.  Gib. 

Mr.  Gib:  I  did  not  look  up  any  of  our  records,  and  am  not  prepared  to- 
take  up  the  subject.  It  is  the  first  time  I  have  been  here.  I  represent  the  elec- 
trical workers  here,  and  we  have  many  accidents.  We  have  had  two  men  killed 
with  the  electrical  company  this  year,  and  both  cases,  I  do  not  think,  was  the 
fault  of  the  men.  One  man  named  Thomas  Cubbings,  died  on  the  23d  of  Sep- 
tember. He  was  working  upon  a  pole  where  the  wires  are  tied  in  the  glass,  next 
to  the  pole.  The  end  of  the  tie  wires  were  frayed  out  and  he  got  a  shock  and 
fell.  Another  man  caught  him,  and  the  foreman  said  he  thought  he  had  him 
with  a  strap,  and  said,  "Let  him  go,"  and  he  fell.  He  claimed  that  the  fall 
killed  him.  Another  man  was  killed  in  June.  He  was  not  a  first-class  man, 
but  he  was  sent  out  by  the  foreman  to  go  up  on  a  pole,  and  he  was  handling  a 
highly  charged  wire,  2,300  volts.  He  got  caught  between  the  wires  and  was 
killed.  There  is  a  way  of  avoiding  this.  H  they  would  dip  the  tie  wires  there 
would  not  be  any  chance  for  a  man  to  get  schocked,  or  if  they  could  put  rubber 
sheets  on  the  pole.  I  believe  that  the  company  has  some  rubbftr  sheets,  but  I  do  not 
know  whether  the  company  has  them  on  all  the  wagons  or  not,  to  throw  them 
right  over  the  wires  when  they  are  working  on  them,  so  that  they  will  not  get 
shocked.  There  are  quite  a  number  of  men  employed  on  telephone  and  street 
car  work,  who  get  shocked;  some,  through  the  fault  of  the  men,  and  some 
through  the  fault  of  the  company.  That  is  about  all,  gentlemen.  I  was  not 
prepared  to  make  a  statement.  I  could  give  you  figures  and  facts  of  different 
accidents. 

Mr.  Rohr:  Mr.  Gib,  I  would  like  to  ask  you,  if  you  have  any  personal- 
knowledge  in  regard  to  those  m.en,  who  are  commonly  called  "trouble  chasers"? 

Mr.  Gib:     Yes,  sir,  I  was  one  myself,  for  twelve  years. 

Mr.  Rohr:  What,  if  any  compensation,  is  paid  to  those  who  chase  trouble 
for  light  or  telephone  companies? 

Mr.  Gib:     W'hat  compensation?     It  runs  from  $2.25  to  $2.50. 

Mr.  Rohr:    They  receive  that  for  their  labor  for  eight  hours*  work? 

Mr.  Gib:    They  work  on  eight  hour  shifts. 

Mr.  Rohr  :  The  question  I  wanted  to  ask,  is  there  any  compensation  paid 
to  "trouble  chasers",  by  the  corporation  or  company,  if  the  employe  gets  injured? 

Mr.  Gib:     No,  sir. 

Mr.  Chairman  :    Now,  we  will  be  pleased  to  hear  from  Mr.  O.  F.  Stafford. 

Mr.  Stafford:  Mr.  Chairman  and  Gentlemen:  •  I  am  not  here  represent- 
ing anybody  but  myself,  and  The  Cleveland  Woolen  Mills  Company,  of  which 
I  am  president,  for  ever  since  I  was  twenty-one  years  old,  my  principal  business 
has  been  banking,  and  in  that  line  of  business,  I  naturally  have  come  across, 
and  have  seen  and  have  observed,  the  conditions  concerning  employers  of  all 
kinds,  for  that  is  a  place,  a  bank,  where  the  average  employer  finds  it  quite 
necessary  to  have  a  home,  and  for  the  last  fifteen  or  sixteen  years,  I  have  been 
connected  with  our  mill,  and  in  that  connection  I  have  had  opportunities  to 
observe  the  other  side,  the  employer's  side  of  it,  and  naturally  I  have  formed 
certain  notions  regarding  conditions. 

Now,  T  want  to  say,  in  spite  of  what  my  good  friend  here  has  said  about 
the  average  employer,  I  would  like  to  have  these  gentlemen,  who  are  accusing 
the  employer  of  all  kinds  of  carelessness,  of  inhumanity,  of  greed,  and  of  every- 
thing that  is  evil,  I  would  like  to  have  them  specify  the  cases.  It  is  cheap,  Mr. 
Thomas  to  say  that  I  am  selfish,  inhuman,  and  utterly  without  common  humanity 
in  my  heart,  without  specifying  what  I  have  done  to  deserve  it.  I  say  also,  that 
it  is  an  exceedingly  unfortunate  thing  when  we  come  to  discuss  economic  ques- 
tions  like  this,   that   each    other's    motives   should   be   impugned,   when   there   is- 


190  PUI'.LIC  HEARINGS  OF  CLEVELAND. 

nothing  back  of  it  justifying  such  accusations.     Now,   I   am  perfectly  willing  to 
admit  that  even   in  the  heart  of  the  walking  delegate,  who  sometimes  causes  a 
great  deal  of  trouble,  that  that  man   has  some  htrman   feelings,  and  I  am  per- 
fectly willing  to  admit,  are  not  always  wrong,  but  when  we  come  to  the  dis- 
cussion of  this  subject,  and  there  are  a  lot  of  workingmen  and  union  men  here 
tonight,  T  do  not  wish  to  taHc  to  you  boys  and  express  my  if  r:HTtgs  when,  down 
in  your   boots,   clear   down,   the   sentiments   expressed   by  yur  leaders,   are  be- 
lieved by  you.     I  say,  they  are  not  well-founded.     I   will   say   further,  without 
exploiting  it,  without  letting  your  left  hand  know   what  your  right   hand   docs; 
if  you  will  go  to  the  hospitals  and  the  various  charitable  institutions  of  the  cities, 
and  see  who  are  caring  for  the  working  people.     Yow  will  find  that  the  bulk  of 
that  nroney  comes  from  the  pockets  of  the  employers,  and  they  do  not  advertise 
it.     They  do  it  because   they  love  to  do  it.     We  are   not  angels.     We   do  not 
claim  in  our  hearts  to  respect  all  human   feelings,  but  I  just  think,  my  friends, 
that  you  ought  to  give  us  credit    for  a   little,   at  least.     We  will   get  together 
much    quicker    when    we    simply    credit    each    other    with    common    decency  and 
htmianity.     I   want  to  say,   for  one  thing,  that  I  am  going  to   speak  absohrtely 
plainly,  and  I  want  you  to  remember  this,  as  a  ba^is,  that  there  is  not  going  to 
be  any  hidden  motive  in   it,  if   I  know  how  to  express  it  in   language.     I  am 
in  favor  absolutely  of  a  compensatory  law,  that  wHl  provide  a  proper  reward  or 
proper  compensation,  for  death  and  injury,  except  just  for  one  cause,  and  that 
is  wilful  negligence  or  evil  intent.     I  am  willing  to  concede  a  man  who  is  care- 
less, should  have  compensation   if   he  is  injured.     There  is   not  a   man  that  is 
alive,  bat  what  at  times  his  physical  condition  is  such  that  he  is  not  at  his  best 
He  may  go  to  sleep  from  over  exertion,  or  do  a  lot  of  other  things,  and  cause 
a  lot  of  trouble  and  misery,  and  yet  I  say  he  should  be  compensated  fully  with- 
otrt  any  question.     Isn't  that  clear,  gentlemen,  as  to  what  my  attitude  is  on  that? 
Let  me  come  to  the  next.     What  workingmen  want  first  of  all,  is  employ- 
ment.   Get  what  I  mean  by  that?    They  want  and  must  harve  empfoyment.    The 
world,  whether  we  like  it  or  not,  is  a  world  of  work.     I  have  to  work  like  my 
friend  who  just  sat  down.    I  began  when  I  was  seven  years  old  and  I  have  worked 
like  the  dickens  ever  since.     We  have  got  to  have  work,  and  you  put  it  to  a  vote 
among  the  workincmen  of  Ohio,  and  I  will  venture  this  as  an  absolute  truism, 
that   if    it   becomes   a   question    of   employment,    without   compensatory    relief    in 
case  of  accident  or  no  enrployment,  the  self  respecting  man  will  say,  I  have   ray 
wife,  I  have  my  children,  and  what  I  want  is  a  chance  to  give  them  bread  and 
butter,  and  my  children  an  education,  and  if  I  have  to  assume  the  risk  connected 
with  it,  without  any  hope  of  any  reward  in  case  of  accident,  I  will  take  the  risk 
and  take  the  work.     If  you  are  seeking  only   for  indemnity,  stay  at  home  and 
do  not  work  at  all.     Please,  do  not  forget,  in  what  I  am  saying,  what  I  -said  to 
start  with.     I  am  on  record  for  what  I  believe  the  workingman  should  be  com- 
pensated for,  and  made  but  one  exception,  and  that  is,  wilful  injury.     The  first 
thing  is  employment.     Therefore,  it  logically  follows  this:     That  in  all  the  laws 
you  make,  in  all  the  compensation  with  which  you  provide  the  workingman,  don't 
forget  that  first  of  all,  you  must  take  care  of  the  man  who  gives  him  employ- 
ment, so  that  he  can  continue  that  employment.     Look  at  the  figures  which  our 
Chairman  has  given  us,  and  see  the  per  cent  of  employers  who  employ  less  than 
ten  men  and  the  per  cent  who  employ  less  than  25  men.     I  say  to  yon  that  these 
are  the  men  that  you  want  to  guard.    You  deplete  their  ranks,  what  do  yon  do? 
You  hear  the  cry  from  Colonel   Roosevelt  down,  about  the  greedy   corporation, 
but  every  time  you  damage  the  small   man  you  strengthen  the  big  corporation, 
and  if  you  carry  it  out  and  carry  it  far  enough,  it  would  not  be  ten  years  until 
the  employers  of  labor  would  practically  be  the  big  men.     I   am  not  going  to 
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'find    fault  with-  the   Xorris  bilJ.     I  did  not   come  here   for  that  purpose.     1   do 
not  care  anything  about  its  repeal ;  keep  it  there  if  you  want  it,  but  I   do  say 
thht  that  law  was  passed  through  the  urgency  of  yourselves  and  others  like  you, 
without 'due  regard  to  the  small*  employer^- without  any  regard  for  them. 
Mr.  Thomas  :     (t  is-  not  true. 

Mr.  Stapfow):     Yes,  it  is  true.     Mf.   Newcomb  said  publicly,  yesterday  or 
today,  I  have  forgotten  which,  that  tliat  law,  he  thought,  would-  never  have  been 
passed'  if  you  had  not  exempted  the   farmer.     You  needed  his  vote,  you  let  him 
go  because  you  wanted  his  vote.     ^'oU  never  thought  of  that   man*  you  wanted 
that  law.     Don't  forget,  gentlemen,  that  you  l:ave  got  to  protect  that  man.     That 
law,  inspite  of  all  you  said  tonight,  that   it  would  work  out  all   right;   that  no 
judge   would   permit  any   extraordinary   thing  against  him,   yet   I   challenge   any 
man  here  from  going  out  through  the  State  of  Ohioj  that  he  will  not  find  from 
five  to  ten  deserted,  broken  down   factories.     Every  week  that  passes  over  our 
heads,   you   can   read   in   the   paper  of   some   poor   fellow  that   had   worked  t«n, 
thirty  or  forty  years  at  the  bench,  learning  his  trade,  and  says,  I  can  become  an 
employer,  and  he  puts  every  dollar  he  has  got  into  the  plant,  and  he  mortgages 
it  for  all  he  can  get,  and  then  he  goes  to  the  bank  and  exhausts  his  crudity  and 
then  he  fails.     Out  here  in  the  little  town  of  Ravenna,  we  are  occupying  a  little 
plant  today,  which  has  been  wrcckisd  three  times.     Another  plant  which-  we  are 
occupying,  was  wrecked  twice  thi^ough  failure.     I  want  to  ask-  you  men,  what  did 
it?    Those  men  did  it  for  the  same  reason  that  you  or  I  would  do  it — ^to  earn 
their  living  and  to  increase  their  prosperity.     They  fail  and  become  physical  and 
financial   wrecks,   and  their   families   are   dependent.     Have   you  ever  heard   any 
man  suggest  a  law,  that  w-hen*  they  fail,  tiiey  should-  have  compensation?     There 
arc  other  men  besides  workingmen,  whb  are  entitled  to  compensation  after  hav- 
ing done  their  level  best  and'  failed.     We  are  not  irt  Russia ;  we  are  not  in  Eng- 
land, and  \\*c  are  not  in  Germany,  and  T  was  pleased  today  to*  hear  a  man  say, 
that   the    low    valuation   placed-  on    life    in    those   countries,    would   not   do    here. 
Why  is  the  low  estimation   plhced  on  life  —  thie  low  value  on  life  there?     It   is 
because  of  the  lowljr  conditions,  the  deplorable  conditions  of  those  workftngmen. 
Because  they  do  not  earn  so'  much  and"  can't  earn  so  much ;  that  is  why.     There 
is  not  a   mart  in  America  today,  who  would   go  back  to   it.   and  we   would  not 
want  to  see  them  go  back.     We  ought  to  have  a  higher  death   rate,  beause  we 
are  better  off.     I  tell  you,  gentlemen,  that  there  are  other  things   besides   com- 
pensation  to  be  tfhought  of  in  this  commonwealth  of  outs. 

The  next  proposition.  The  responsibility.  The  employer  has  responsibility; 
of  course  he  has.  Every  man  who  opens  a  factory  is  in  duty  bound  to  provide 
every  safety  device  that  science  can  suggest  to  prevent  accidents.  He  owes  it  to 
himself  and  to  his  factory,  and  he  owes  it  to  his  workmen,  and  he  owes  it  to 
the  community,  and  yet  the  logical  result  of  the  reasoning  which  we  have  heard 
tonight,  shows  that  the  workman  has  no  responsibility.  Did  you  hear  that 
railroad  man  talk  today?  Did  you  hear  him  tell  of  the  dangers  of  his  pro- 
fession? They  are  all  true.  Yet,  out  there  on  the  Eric  Railroad,  is  a  car 
wh^cl  foundry.  I  am  a  moWer.  I  take  my  pay.  Have  I  no  responsibility?  li 
through  my  carelessness,  a  poor  car  wheel  goes  out,  and  when  going  along  at 
the  rafc  of  eighty  or  ninety  miles  an  hour  today,  it  smashes  and  I  lose  100 
lives,  who  is  the  guilty  man?  It  is  the  careless  workman,  who  thought  only 
of  his  pay.  I  tell  you,  gentlemen,  that  the  workmen  are  responsible,  and  should 
bear  their  share.  The  public  is  responsible.  This  highly  civilized  State  in  which 
we  live,  demands  an  infinite  variety  of  product,  and  demanding  it,  it  gets  it, 
and  somebody  makes  it,  and  society  at  large  should  bear  its  share  of  that  com- 
pensation, when  it  demands  a  thing  that  other  men  make  for  them  at  their 
risk.     I   think  that  is  fair. 


192  PUBLIC  HEARINGS  OF  CLEVELAND. 

Now,  you   cannot   apply   the   laws   existing  in   any    foreign   country  to  this 
country.     They  are  all  monarchies,  all  nearly  despotisms.     Take  Russia,  for  in- 
stance, they  can  pass  a  law,  which  takes  in  the  whole  country,  so  that  the  em- 
ployer can  directly  add  to  the  cost  of  his  material  and  the  cost  of  his  product, 
a  known  figure.    You  can't  do  that  here,  and  therefore,  you  can't  apply  the  same 
laws  here.     You  do  it  in  Ohio,  and  the  small  manufacturer  is  absolutely  at  the 
mercy   of    the    manufacturers    in    other    States.     I    heard    a   man    say   here  that 
other   States    will    follow,    but   history    does    not    show    that.     The    other   States 
have   not    followed   the   traffic    laws   on    the    statute   books   of    Ohio   today,  and 
until  you   can  get  the   States   as   a  whole,   to  adopt   a   common  or   similar  law, 
or   until   the   organic   law    of  the   land   will    permit   the   general   government  to 
pass   a   general   law,    I   simply    say,   that,  our   legislature   and    legislators   should 
go   mighty  slow   in   compelling   Ohio   manufacturers  to  assume   a  particular  re- 
sponsibility, which  will  put  them  at  a  disadvantage  with   other  States  manufac- 
turing the   same   goods,   and  you    cannot    do   it   without   infinite   damage  to  the 
State;  that  you  weaken  the  very  source   from  which  the  workingmen  and  their 
families  are  getting  employment  today.     You   say  the  small   man   can  take  care 
of   himself   in   some   way,   and   you   say   he   will    squirm    around    some    way   and 
take  care  of  himself.     Gentlemen,  I  just  submit  to  the  fairness  of  all  you  work- 
ingmen.    Is   it    fair   to   pass   a    law   which    works   an    injustice,   and    wash   your 
hands  of  the  matter  and  say  that  he  will  take  care  of  himself  some  way?    That 
is  what  your  friend  said,  when  Reynolds  passed  his  bill,  which   cost   this  State 
hundreds  of  thousands  of  dollars  by  driving  capital  out  of  it.   We  cannot,  under 
this  State  law,  get  the  product  for  our  looms,  so  we  have  to  go  to  other  States, 
and    spend    over    one-half    million    dollars    to    get   enough    raw    supply    for   our 
looms.     The  same  thing  was  said  on  the  floor  of  the  committee  rooms  at  Co- 
lumbus:    They  will  look  out  for  themselves.     We  had  to,  of  course,  and  it  may 
be  some  satisfaction  to  some  of  the  people  who   passed  that  law,  to  know  that 
that  law  has  cost  our  company  and  it  is  costing  us  today,  $40,000  dead  money 
every  year.     And  so  tonight,  we  are  confronted,  Mr.  Chairman  and  Gentlemen, 
with  this   proposition,:     Who   is  going  to  pay  the  bill?     You  can't  make  Ohio 
pay  it  —  that  the  manufacturers  of   Ohio  in  paying  it,  without  putting  them  to 
a  disadvantage  that  will  give  other  States  an  opportunity  to  put  the  small  man 
out  of  business,  and  he  is  the  one  who  ought  to  be  taken  in.     Who  w^ill   pay  it? 
It  would  be  an  awful  easy  thing  to  say,  the  other  fellow  has  got  it.     You  can't 
do  it.     It  is  my  judgment  that  the   man  who  spoke  this  afternoon,   hit   the  nail 
on   the   head,   although   I   may  not  quite   agree  as   to  the   operation  —  I    feel   that 
that  law   should   be   passed,   if    it   can   be,   that   will   divide   the   responsibility  be- 
tween  the  actual   employer;   between   the   workman,   for  they   do  have  some  re- 
sponsibility, not  a  large  per  cent,  and  the  general  public.     If  you  cannot  do  that, 
I   say   to  you,   that   the   workman   would   be  better   without   a   compensatory   law, 
than   to  have  one  that   is  threatening,  and   under  certain  conditions,   could   wreck 
a    very    large    per   cent   of  the    factories   that    are  existing   in   O!  io   lodiy. 

Pefore  1  close,  1  want  to  say  one  word  more.  There  should  not  be  a  law 
passed,  without  connecting  with  that  law  the  most  stringent  requirements  of 
protection  and  inspection  absolutely.  I  wish  you,  gentlemen,  had  time  tomorrow, 
to  go  over  to  the  Cleveland  Woolen  Mills  Company,  and  if  you  or  any  in- 
sy  ectcr,  can  show  any  place  where  we  can  save  any  poor  fellow  from  getting 
hurt  there,  some  weakness,  wc  will  put  it  in,  at  whatever  cost.  We  are  proud 
of  what  wc  have  there.  If  you  or  any  other  inspector,  can  find  things  there 
that  are  not  up-to-date  in  the  way  of  protection  of  our  help,  show  it  to  us,  and 
we  \yill  remedy  it.  I  want  to  say  something  else.  A  good  deal  what  you  state 
may  be  true,  and  I  want  to  say  this,  and  I  say  it  without  fear  of  contradiction: 
if   you   will   ^o   over   the   laws   of   the    State   of  Ohio    with    reference   to    safety 
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devices  and  appliances,  and  rules  governing  the  proper  regulation  of  shops,  you 
will  find  the  suggestions  in  practically  every  case,  came  from  the  progressive 
employer,  that  gave  the  cue  to  the  rest,  of  you,  as  to  what  the  other  fellow 
ought  to  do.  I  say  to  you,  without  chance  of  contradiction,  that  the  progress 
of  this  State  came  from  the  progressive  manufacturer,  who  realized  that  in 
order  to  get  the  best  for  the  wages  he  paid,  that  it  was  necessary  for  him  to  sur- 
round his  laborers  with  the  best  and  put  up  a  model  factory,  and  this  has 
led  to  the  suggestion  of  your  laboring  union,  gentlemen,  who  say  what  every- 
body else  ought  to  do.     You  get  the  laws  passed,  and  all  glory  to  you. 

But  what  good  will  compensation  do  me  if  my  arm  is  cut  off  and  my 
eyes  gone?  Nothing!  You  could  not  pay  me.  Therefore,  the  first  thing  to 
do,  is  to  surround  the  employe  with  all  the  protection  possible  —  with  all  devices 
that  the  ingenuity  of  progress  can  devise  to  prevent  accidents,  and  any  employer 
of  labor  who  would  refuse  to  do  so,  should  be  put  out  of  business. 

Second,  comes  inspection.     I  thoroughly  believe  what  has  been  said  today 
on  both  sides  of  the  house,  representing  the  labor  as  well  as  those  representing 
the  employer,  who  said  this:  that  that  department  should  be  taken  out  of  politics. 
It  ought  never  to  be  a  reward  for  some  political  party  to  some  fellow  who  had 
been  active  in  politics,  irrespective  of  his  fitness.     I  would  not  object,  if  I  were 
a  Democrat  and  in  the  Governor's  chair,  that  if  you  are  the  best  man  he  can 
find,  and  you  have  been  active  in  politics,  that  should  not  bar  you,   but  what 
should  be,   every   inspector,   whether   man    or   woman,   should   know   what   they 
are  about,  and  be  fair  and  intelligent,  and  to  bring  the  results,  you  should  have 
an  army  of  them.     Suppose   it  costs  the   State  $250,000  a  year   for   inspection. 
you  would  save  twenty  times  that  amount  in  the  prevention   of  accidents;   be- 
cause, put  it  as  you   please,   we  are  all   human,  and   all   busy,   and  things   can 
creep  in  in  spite  of  us,  that  ought  not  to  creep  in,  when  if  an  inspector  was 
there  every  two  or  three  weeks,  we  would  be  checked  up  all  the  time.     Then 
your  percentage  of   accidents   will   be   reduced   to  the   minimum,   and   the   third 
step,  is  to  put  your  law  in  such  shape  that  until  all  the  other  States  come  in^ 
with  your  State,  your  laborers  and  your  artisans,  shall  not  be  put  to  the  dis- 
advantage,  as  compared  with  other  people   in  other  States,  who  can   do  better 
than  you,   and  your  small   employer  will   not  be  put  out  of   business   and  your 
workman   put  out  of  employment.     It  is   easy   to  say  to  a  workman,   with  six 
or  seven    children,   to   move   somewhere  else.     It  is   easy  to   say,   but   it   is   an 
awful  hard  thing  to  do. 

I  want  to  say  one  more  thing  before  I  close.  That  in  the  hearts  of  the 
great  body  of  American  people,  and  of  the  citizens  of  Geveland,  there  is  a  sym- 
pathy for  misfortune;  there  is  a  sympathy  for  those  who  have  to  work  at 
dangerotis  occupations;  there  is  a  deep-seated,  feeling  of  fellowship,  no  matter 
what  yon  say,  a  deep-seated  feeling  of  fellowship,  realizing  that  we  are  all  one, 
and  that  society  demands  certain  things  that  can  only  be  furnished  by  the  co- 
operation of  all  of  us. 

Mr.  Winans:  Am  I  to  understand,  in  your  remarks,  to  say,  that  a  man 
irho  IS  financially  put  out  of  business,  that  we  do  not  make  any  attempt  to 
legislate  for  him ;  did  I  understand  you  correctly  on  this  statement ;  that  we 
raaJce  no  provision  to  compensate  him? 

Mr.    Stafford:     There  has  been  none  up  to  date. 

Mr.  Wikans:  What  I  wanted  to  aks  you,  do  you  want  this  Commission 
to  consider  that  fellow,  on  a  comparison  with  a  man  who  meets  that  misfortune, 
with  a  man  who  looses  his  limbs? 

Mr.  Stafford:  If  you  understood  that  way,  you  misunderstood  me.  I 
can  answer  that  by  saying  no.     I  am  on  record  as  to  what  I  want  for  a  work- 
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what  it  was  fifty  years  ago.  I  will  say  this,  that  a  girl  begins  to  work  in  the 
factory  at  sixteen  years,  and  if  she  is  patient  and  learns  our  work,  she  will  be 
turned  out  an  expert  weaver. 

Mr.  Sykes:    How  long  will  that  take  her? 

Mr.  Stafford:  Depending  upon  her  degree  of  intelligence  —  usually  from 
three  to  five  years.  I  might  say  that  during  the  depression  of  1907,  when  so 
many  men  were  out  of  work,  our  records  show  that  from  the  150  married 
women,  who  had  previously  learned  their  trade  in  our  factory,  they  returned 
to  the  factory  and  earned  from  ten  to  twenty  dollars  a  week,  and  supported 
their  families  until  their  husbands  went  to  work  again;  they  were  skilled  in 
their  work. 

Mr.  Sykes  :  You  say,  they  start  to  work  at  the  age  of  sixteen  years,  and 
that  it  depends  upon  their  intelligence;  it  depends  upon  their  minds;  how  do 
their  minds  have  a  chance  to  develop  if  they  go  to  work  at  the  age  of  sixteen? 

Mr.   Stafford:     I  think  that  the  absurdity  of  that  question   answers  itself. 

Mr.  Sykes:  In  your  mind,  it  does.  The  skilled  mechanics  today  ^ire  the 
men  that  went  to  work  when  they  were  twelve  years  old.  I  am  glad  that  you 
gave  me  that  opening,  for  I  want  to  say,  right  here,  if  you  want  to  fill  this 
country  with  anarchism;  if  you  want  to  bring  a  curse  upon  us;  continue  to 
pass  laws  which  will  keep  the  boys  and  girls  out  of  the  factories,  and  put  them 
on  the  streets.  That  is  what  is  filling  our  jails  and  workhouses  —  it  is  the  ideal 
boy  and  girl. 


AFTERNOON  SESSION 

Cleveland,  Ohio,  November  2,  1910. 

Meeting  was  called  to  order  by  James  Harrington  Boyd,  Chairman. 

Mr.  Chairman  :     We  will  now  hear  from  Mr.  Richard  F.  Grant. 

Mk.  Grant:     Mr.  Chairman  and  Gentlemen  of  the  Commission:     I  want  to 
address  myself  to  the  Commission   for  a   few  minutes  on  behalf  of  the  M.  A- 
Ilanna  &  Company,  my  principals.     We  are  quite  extensive  employers  of  labor 
in  Ohio  in  the  operation  of  blast  furnaces,  docks  and  other  industries,  and  this 
extensive  employment  exists  not  only  over  the  State  of  Ohio,  but  also  through 
a  large  number  of  other  States.    Hence,  of  course,  we  are  vitally  interested  in  ^^^ 
formulation  of  any  law  with  reference  to  employers'  liability,  such  as  this  Com- 
mission now   has   under  consideration.     The   expressed   views  which    I   have  to 
make  on  this  subject,  are  not  views  founded  upon  the  reflection  of  a  day.  ^^^ 
days,  or  a  month  or  two  months,  or  a  year  or  two  years,  but  it  extends  over  a 
long  period  of  time.     As  we  start  this  great  economic  movement  that  has  been 
coming  on  for  many  years,  and  the  necessary  culmination  of  the  movement  wil» 
be  economic  laws  which  seek  to  remedy  a  situation  almost  intolerable,  both  ^^^^ 
the  standpoint  of  the   employer  and  employe.     As  we  view  this  situation   ^^^^ 
the  employe's  standpoint,  it  may  be  .summarized  to  practically  this:     An  crup^^y^ 
in  ordinary  circumstances  is  a  man  without  other  means  of  livelihood  than  ^"* 
he  earns  from  his  employment.     He  is  usually  a  man  of  family,  and  not  on^y  ^^ 
alone  depends  upon  this  employment  for  a  living  and  livelihood,  but  his    family 
also  is  dependent  upon  that  employment.    If  any  accident  or  misfortune  ovcrt^*^^^ 
him,  this  means  his  employment  is  cut  oflF,  and  his  livelihood  is  cut  off,  also  tW 
livelihood   of   his   family.     Under  our  present  system,  in  cases  of  injury,    he  ** 
usually  compelled   to   resort  to   dickerings   of   various   kinds   with   claim   a^«^'^ 
Sometimes  he  succeeds  in  making  a  settlement  which  he  thinks  is  fair,  and  ^^^ 
often  he  cannot  make  a  settlement  which  he  thinks  is  fair,  so  he  resorts  to  *" 
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court,  which  sometimes  means  a  delay  of  several  years.  In  prosecuting  these 
matters  through  several  courts,  making  appeals,  the  result  is  he  is  left  without 
anything  during  that  long  period  of  time,  and  very  often  when  he  does  get  it, 
it  is  of  very  little  value  to  -him,  coming  at  the  late  time  it  often  comes.  Now,, 
as  we  view  it  from  our  standpoint,  it  is  not  a  condition  which  you  lay  at  the 
door  of  the  employer,  but  it  is  a  condition  which  has  grown,  owing  to  the  exist- 
ence of  the  law  as  it  stands  today.  .\.s  we  view  it,  the  employe  is  interested  iiv 
one  great  proposition,  and  that  is,  that  he  knows  he  has  a  certain  and  definite 
compensation  coming  in  the  event  he  is  injured.  That  is  the  one  cardinal  point 
which  the  employe  is  interested  in,  to  know  tliat  he  himself  or  his  family  are 
going  to  be  charitable  objects  on  society  if  misfortune  overtakes  him.  So  I  will 
say  frankly,  so  far  as  our  people  are  conccr.ied,  we  would  view  with  favor  an 
act  which  would  be  a  straight  compensatory  act,  provided  it  was  confined  withii> 
certain  bounds. 

Now,  from  our  standpoint,  as  employers  in  Ohio,  in  our  various  operations- 
and  industries,  we  do  not  find  our  entire  market  in  Ohio.     We  do  not  find  our 
entire  competition  in  Ohio.    We  find  it  scattered  from  coast  to  coast.     The  trend 
in  the  last  few  years  has  tended  to  build  up  large  industrial  centers  in  the  West 
The  abrogation  of  the  so-called  postage  stamp  rates  of  freight,  have  also  enabled 
the  Western  manufacturer  to  compete  over  a  large  territory  with  the  manufacturer 
of  Ohio  and  Pennsylvania,  and  other  States  in  this  vicinity;  in  other  words,  the 
Ohio  manufacturer  is   in   competition  with  every  manufacturer  in   other   States. 
Whatever  may  be  necessary  for  the  employer  of  labor  to  pay  in  this  State,  by 
way  of  compensation,  will  have  to  be  charged  in  as  a  part  of  the  costs  of  pro- 
duction in  Ohio.     Now  I  take  it  that  the  laboring  man  in  Ohio,  is  also  in  compe- 
tition with  the  laboring  man  in  the  other  States,  when  his  employer  is  in  competi- 
tion.    This  is  a  proposition  where  we  are  all  a  part  of  the  same  wheel,  and  we 
will  all  have  to  go  around  together  or  not  at  all;  hence,  one  of  the  great  features 
which  appeals  to  us  in  an  effort  to  get  uniformity  of  legislation  of  this  character 
in  the  various  States.     That  is,  if  we  can  charge  in  the  same  amount  for  pro- 
duction as  the  Garry,  Indiana,  manufacturer  does,  or  of  other  places,  as  Chicago* 
or  Dalton,  we  are  all  upon  the  same  basis  for  cost  as  far  as  the  industries  are 
concerned.     Hence  it  seems  to  us,  that  a  great  effort  should  be  made  to  bring' 
this  matter  on  to  a  uniform  basis  in  the  various  States,  in  order  that  the  Ohio- 
manufacturer  may  be  on  the  same  basis  as  the  manufacturer  in  other  States; 
hence,  the  Ohio  employe  will  be  on  the  same  basis  as  the  employes  in  other  States. 
There  is  one  other  proposition  which  seems  to  us  vital  to  legislation  of  this 
character,  and  that  is,  the  compulsory  form  of  act.     In  other  words,  if  you  are 
going  to  have  a  compulsory  act  for  labor  and  for  capital,  you  should  have  ai> 
act  that  would  be  compulsory  for  both  the  employe  and  the  employer;  in  other 
words,  it  should  be  made  compulsory  upon  the  employe  and  employer  to  accept 
the  benefits,  if  that  possibly  can  be  done.     Personally,  I  am  of  the  opinion,  that 
it  cannot  be  done,  although  there  are  men  of  undoubted  standing,  who  claim  that 
such   a  law  would  be  valid  if  passed.     But  I  would  suggest  a  law  perhaps  of 
this   character.     In   the  event  that  the  employer  refused  to   come  in   under  the 
compensatory  act,  every  defense  known  to  the  common  law  should  be  stripped* 
from    him.     If   the   employe    should   refuse,   then    every   defense    known   to   the 
common  law  should  extend  in  favor  of  the  employer.     It  would  seem  to  me  that 
unless  a  proposition  of  this  kind  be  enforced  by  every  means  at  your  command, 
you  will  not  have  a  compulsory  law  at  all.     The  influences  which  are  continually 
thrown   around  the  employe,  and  which  will  be  thrown  around  him,  will  be  ta 
keep  him  from  coming  in  under  a  compensatory  act,  and  he  will  take  his  gambling 
chance  with  the  court.     It  would  seem  to  me,  the  object  of  such  legislation  as 
this,  is  to  get  rid  of  the  annoyance  of  lawsuits,  and  the  great  and  lasting  benefit 
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to  the  employe,  is  that  he  would  have  a  fixed  compensation  in  all  cases,  and  that 
I.e  will  get  it  immediately.  A  very  large  per  cent  of  the  employes  who  go  to 
court  at  the  present  time  fail.  They  should  be  taken  care  of.  They  should  not 
be  allowed  to  take  these  matters  into  court  if  it  can  be  prevented.  If  you  are 
going  to  have  a  fixed  compensatory  act,  and  it  is  a  good  thing,  let  us  have  a 
compensation  act,  making  both  employer  and  employe  come  under  that  compen- 
sation act  as  far  as  it  can  be  done. 

These  three  points  I  have  presented  are  a  resum6  of  the  situation  as  we 
view  it. 

In  the  first  place,  the  laboring  man  wants  a  compensatory  act  of  a  definite 
and  fixed  character.  The  next  place,  the  employer  is  willing  to  come  in  under 
an  act  of  that  kind,  provided  he  can  stand  on  a  uniform  basis  with  other  em- 
ployers in  other  States. 

And  second,  it  must  be  definite,  fixed  and  certain,  and  applied  in  all  cases 
where  possible  to  be  done.  I  may  say  that  two  years  ago  I  sat  on  the  legislative 
commission  in  the  State  of  Minnesota,  that  was  engaged  in  the  same  work  you 
are  doing  here.  We  had  public  hearings  at  nights  and  other  times  extending 
for  a  long  period  of  time,  and  during  the  course  of  these  hearings  I  had  occa- 
sion to  question  a  great  many  laboring  men,  upon  these  questions,  and  it  seemed 
to  be  a  consensus  of  opinion  among  them  that  if  a  law  of  this  kind  was  passed 
it  should  embody  the  principles  here  stated  by  me.  I  probably  should  not  have 
addressed  the  Commission  as  I  have,  but  we  felt  we  wanted  to  come  here  to 
express  our  interest  in  this  movement,  and  to  express  to  the  Commission  the 
confidence  and  satisfaction  that  we  feel  for  this  Commission,  and  leave  the  matter 
in  your  hands. 

Mr.  Chairman  :  The  European  scheme,  Mr.  Grant,  especially  the  conti- 
nental schemes  that  limit  the  compensation  to  a  class  of  workmen  earning  less 
than  3,000  marks  —  that  is  $750  —  would  you  recommend  in  Ohio,  for  example, 
or  any  group  of  States,  that  we  limit  it  to  a  class  that  earn  less  than  |900  or 
♦1,000? 

Mr.  Grant:  No,  I  would  not.  It  seems  to  me  that  any  legislation  of  tfris 
character,  should  perhaps  not  include  all  industries  to  start  out  with.  That  in 
order  to  reach  a  classification  that  would  stand  in  the  courts  — 

Mr.  Chairman  :  I  addressed  my  remarks  to  the  class  of  employes  that 
earned  a  thousand  dollars  or  less. 

Mr.  Grant:  If  that  could  be  made  limited  in  the  first  place,  to  certain  in- 
dustries and  try  the  experiment,  and  if  found  satisfactory,  enlarge  on  the  plan 
by  taking  in  employes  with  a  certain  compensation. 

Mr.  Chairman  :  In  regard  to  the  limits  of  compensation,  have  you  any 
opinion  in  that  regard,  whether  in  case  of  death,  the  dependents  should  recd^e 
at  most,  how  much? 

Mr.  Grant:  I  think  $3,000,  where  there  are  dependents,  but  where  there 
are  not,  $2,000.  I  think  that  is  more  than  the  average  workingman  receives  to- 
day out  of  verdicts  where  death  results. 

Mr.  Winans:  Do  I  understand,  if  we  are  going  to  fix  a  limitation,  that 
the  hazardousness  of  the  work  will  be  taken  into  consideration? 

Mr.  Grant:  The  question  of  hazard  has  nothing  to  do  with  it  It  is  a 
question  of  injury. 

Mr.  Winans  :  Now,  you  say  limit  the  operation  of  the  act.  You  say  do 
not  go  too  far;  take  in  the  most  hazardous  industries  and  make  it  apply  so  far? 

Mr.  Grant:  Yes,  the  way  I  view  this  thing  is,  that  there  is  an  opportunity 
here  to  get  capital  and  labor  together,  on  a  great  economical  question,  and  at 
best  it  is  bound  to  be  only  an  experiment.  Perhaps  it  will  work  out  better  if 
we  do  not  include  all  today.    Try  the  experiment  on  a  small  industry.     I  under- 
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stand  that  is  the  way  they  worked  it  in  England,  and  they  have  now  included 
domestic  service. 

Mr.  Winans:    They  included  the  most  hazardous  industries  at  first? 

Mr.  Grant:    Yes. 

Mr.  Chairman:  The  Commissions  of  New  Jersey,  Massachusetts,  Minne- 
sota and  Ohio,  have  a  conference  in  Chicago  on  the  10th,  11th  and  12th  of  No- 
vember, with  a  view  of  trying  to  agree  upon  a  uniform  compensation  act;  so 
that  the  commissions  are  taking  every  step  they  can  to  cover  all  the  features 
that  would  seem  to  be  necessary  in  trying  to  recommend  such  an  act. 

Mr,  Thomas:    He  regards  that  $3,000  should  be  the  maximum  in  all  cases? 

Mr.  Grant:  Yes,  I  think  so.  In  a  great  many  of  the  States  at  the  present 
time,  the  statutory  limit  is  $5,000.  I  think  that  you  will  agree  with  me,  that 
after  the  prosecution  of  the  lawsuit  under  the  contingent  method  upon  which 
they  are  handled,  the  employe  or  those  dependent  upon  him  does  not  receive 
more  than  that  amount. 

Mr.  Thomas:  In  Ohio  there  is  no  limit.  In  case  of  death,  the  limit  is 
$12,000.  In  case  of  injury  there  is  no  limit.  They  have  been  known  to  receive 
from  five  to  fifteen  thousand  dollars  in  Ohio.  Do  you  think  it  is  fair  in  cases 
of  injury  to  limit  to  $3,000,  when  there  is  a  possibility  that  a  man  of  twenty- 
five  years  of  age,  with  a  family,  may  be  crippled  for  life,  then  what  is  to  become 
of  him  and  the  family  after  the  $3,000,  or  the  average  three  years'  earnings  have 
been  spent;  what  is  to  become  of  them? 

Mr.  Grant:  As  I  understand  the  proposition  from  the  laboring  man's 
standpoint,  as  I  view  it,  the  laboring  man,  is  interested  in  knowing  that  in 
all  cases  where  there  is  any  negligence,  where  there  is  a  question  of  the  assump- 
tion of  risk,  where  the  fellow-servant  rule  applies,  that  he  is  going  to  get  some 
definite  and  fixed  compensation.  I  agree  that  there  are  a  great  many  large 
verdicts  secured,  but  to  offset  that,  there  are  probably  three  to  one  where  the 
injured  employe  recovers  nothing  and  becomes  a  charge  upon  society,  unless  the 
other  members  of  his  family  take  care  of  him.  It  is  to  spread  this  matter 
over  a  large  area  and  give  relief  to  everybody,  not  to  have  a  large  verdict  stand- 
ing out  here  and  there,  and  in  other  places  let  the  other  fellows  go  without 
anything.  I  am  not  one  who  thinks  that  the  brotherhood  of  man  has  suffered  a 
relapse  through  the  present  industries  themselves.  This  movement  is  honest 
on  our  part  to  take  care  of  our  employes.  It  is  going  to  cost  us  more  money 
than  under  the  present  method,  but  we  are  willing  to  assume  that  burden; 
btit  we  do  not  want  to  be  put  otrt  of  business,  owing  to  the  competition  in  other 
States.    We  want  a  man  tp  receive  his  compensation. 

Mr.  Thomas:  Do  you  think  rt  will  cost  the  employer  more  under  the 
proposition  which  you  propose  than  it  would  under  the  Norris  bill? 

Mr.  Grant:  I  believe  considerably  more;  but  I  would  not  want  to  give 
a  definite  answer  upon  that  until  after  I  had  made  an  investigation.  However, 
that  is  only  our  opinion. 

Mr.  Thomas:  Is  the  blast  furnace  you  are  connected  with,  a  pari  of 
the  steel  corporation? 

Mr.  Grant:    No,  sir.    We  have  10  furnaces,  but  not  all  operated  in  Ohio. 

Mr.  Thomas:    Then  you  are  in  competition? 

Mr.  Grant:    Yes,  sir. 

Mr.  Thomas:  Don't  you  think  that  the  best  way  to  overcome  this  compe- 
tition is  to  surround  the  employe  with  good  working  conditions,  and  thus 
practically  rid  yourselves  of  that  competition  by  getting  better  service? 

Mr.  Grant:  That  is  a  question  that  you  cannot  answer.  I  agree  with  you, 
that  conditions  which  surround  labor,  should  be  made  as  satisfactory  to  the 
laboring  man  as  possible.    I  think  it  is  the  intention  of  the  employer  to  better 
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his  condition  and  make  him  happy.  But  there  is  a  point  beyond  which  the 
resources  of  the  employer  cannot  be  turned  into  the  pocket  of  the  employe, 
and  still  do  business  at  a  profit.  This  is  a  proposition  which,  I  take  it,  has 
to  be  approached  from  both  sides,  and  from  a  reasonable  basis,  and  try  to  get 
together  on  the  thing.  It  is  not  of  controversy,  it  is  a  question  of  getting  together 
and  solving  a  problem  which  has  been  troublesome  and  bothersome  to  both 
sides  for  years. 

Mr.  Thomas:  It  has  only  become  bothersome  to  the  employer  since  we  made 
his  liability  definite.  That  is  the  reason  he  became  interested  in  a  compensation 
law.  Don't  you  think  under  the  compensation  law,  the  employers'  liability 
should  be  made  definite,  so  that  the  workman  would  know  that  he  could  get 
the  compensation  without  any  resort  to  courts.  I  think,  if  I  understood  your 
statement  correct,  that  is  what  you  said. 

Mr.  Grant:  I  understand  that  is  the  only  reasonable  argument  and  basis 
for  a  compensation  act.  This  is  not  alone  a  proposition  of  dollars  and  cents 
to  the  employer  and  employe,  there  is  an  humanitarian  standpoint  to  it  but  it 
wants  to  be  approached  from  a  reasonable  basis. 

Mr.  Eskridge:  What  percentage,  if  any,  do  you  know  of  men  who  are 
hurt  in  factories,  not  killed,  but  hurt,  that  sue  the  company  or  try  to  collect 
damages  and  still  intend  to  hold  their  positions  in  that  company? 

Mr.  Grant:  That  is  a  question  which  I  could  not  answer  at  all.  I  am  not 
possessed  of  the  facts  in  that.    I  do  not  know  anything  about  that. 

Mr.  Eskridge:  That  is  a  very  important  point  which  I  want  to  bring  out. 
In  a  statement  which  you  made  a  little  while  ago  you  said  that  the  expenses 
of  the  employe  for  litigation  was  so  great  that  they  did  not  get  very  much. 
Now,  we  maintain  this  position.  That  in  nearly  every  instance  —  in  other 
words,  I  have  specific  instances  right  in  this  town,  where  men  could  have  collected 
under  the  present  Norris  law,  if  they  had  sued,  but  they  knew  if  they  sued, 
they  would  lose  their  positions,  and  their  positions  were  worth  more  to  tfaero 
than  to  lose  their  compensation.  The  point  I  desire  to  make  is  this,  if  the 
Norris  law  is  so  hard  upon  the  employer,  is  that  why  the  man  who  does 
get  hurt,  doesn't  use  the  law?  Fifty  to  seventy-five  per  cent  of  the  men  who 
now  get  hurt,  do  not  take  advantage  of  the  law,  because  they  know  if  they  do, 
they  will  lose  their  positions,  and  their  positions  are  worth  more  to  them  than 
the  compensation  which  they  would  get  under  the  law. 

Mr.  Grant:  Isn't  that  the  best  argument  that  those  men  can  have  their 
compensation,  that  want  that  compensation,  but  we  do  not  want  to  put  this 
man  in  a  position  who  is  discharged  for  accident,  or  loses  his  life,  that  he 
cannot  collect  because  of  the  man  who  wants  to  hold  his  job. 

Mr.  Eskridge:  Here  is  a  man  killed  and  a  man  hurt  —  you  want  us  to 
repeal  the  Norris  law,  so  that  the  man  who  gets  killed  cannot  get  his  com- 
pensation, so  that  the  man  who  is  injured  can  keep  his  job.  We  believe  that 
the  Norris  law  should  remain  on  the  statute  books,  and  ought  to  be  strength- 
ened and  apply  to  diseases  that  is  caused  by  the  negligence  of  the  company 
or  conditions,  but  we  do  believe  that  a  good  compensation  law  should  be  passed 
and  then  the  other  becomes  a  dead  letter,  because  they  won't  use  it. 

Mr.  Grant:  It  seems  to  me  that  the  answer  to  that  proposition  is  this: 
If  you  think  the  compensation  act  is  a  good  thing,  you  ought  to  stand  under 
it.  It  is  either  one  of  two  things.  If  you  are  going  to  ^have  a  compensatory 
law.  you  will  have  to  repeal  the  Norris  law,  or  you  are  going  to  have  litigation, 
and  you  are  not  going  to  improve  over  the  present  conditions.  As  I  said  before, 
I  think  the  influence  which  will  be  thrown  around  the  employes  will  be  such 
as  to  get  them  into  court,  and  if  you  are  going  to  have  a  compensatory  act, 
you  should  have  a  straight  compensatory  act  and  stand  on  it. 
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Mr,  Eskridge:  You  said  that  all  would  go  to  court.  What  percentage 
do  you  know  would  go  to  court  on  account  of  such  an  act,  if  you  know  that 
this  incentive  was  to  make  these  men  go  to  court?  I  would  say  that  the 
incentive  is  not  to  make  them  go  to  court,  because  their  jobs  are  the  incentive 
to  keep  them  from  going  to  court.  I  say  the  incentive  is  not  to  go  to  court, 
not  to  take  advantage  of  the  Norris  law,  which  they  really  would,  and  your 
incentive  would  be  to  go  to  court.  I  say  that  if  you  will  leave  the  Norris  law 
as  it  is  and  pass  a  reasonable  compensation  act,  then  the  employe  would  not 
take  advantage  of  the  Norris  law,  because  of  the  fact  that  he  would  not  sacrifice 
his  job.  You  give  us  a  good  compensation  law  and  after  we  get  that,  the 
incentive  will  not  be  to  use  the  Norris  law,  but  we  will  use  the  other  law  and 
it  will   eventually  become  the   law. 

Mr.  Grant:  The  employer  has  got  to  know  where  he  is  going  to  get  off^ 
If  you  are  not  going  to  have  a  compensation  law,  repeal  the  Norris  law.  You 
ought  not  to  have  both. 

Mr.  Eskridge:  Do  you  mean  to  tell  me  that  the  employer  pays  the 
freight  ? 

Mr.   Grant:    He  will,  under  the  compensation  act. 

Mr.  Eskridge:  I  differ  with  you  there.  Isn't  it  a  fact  that  he  charges 
that  expense  to  the  cost  of  production,  just  the  same  as  he  charges  the  cost 
of  machinery  and  repairs  to  the  cost  of  manufacture;  isn't  that  right? 

Mr.  Grant:  Take  the  loss  of  machinery,  you  can  figure  that  out.  You 
can  have  a  definite  fixed  depreciation  on  that,  but  you  cannot  on  this  proposition* 
unless  you  have  a  definite  scale  to  go  by. 

Mr.  Eskridge:  Suppose  in  your  case,  that  the  cost  of  damages  to  ma- 
chinery is  $1,000  on  $10,000  a  year,  and  the  cost  of  damages  to  employes  is  $1,000- 
on  $10,000  a  year;  in  either  case,  you  say  the  employer  pays  the  freight.  Isn't 
it  a  fact,  that  in  either  case,  doesn't  the  man  buying  the  product,  pay  the  freight? 
Mr.  Grant:  You  can't  always  do  that;  you  can't  always  charge  that  up  to 
the  cost.  If  you  were  all  on  the  same  basis  you  could,  but  under  the  scheme: 
which  you  present,  you  could  never  tell  what  your  losses  would  be. 

Mr.  Eskridge:  If  that  were  the  case,  would  not  the  employer  be  more  care- 
ful in  employing  labor  whom  he  knew  to  be  competent,  to  aid  his  workmen, 
than  he  is  today? 

Mr.  Grant:    I  think  you  are  getting  into  your  economic  questions  now. 
Mr.  Eskridge:    If  he  is  going  to  purchase  second-hand  machinery  instead' 
of  new  machinery,  it  is  going  to  be  more  expensive  for  him;  if  he  is  going  to 
hire  cheap  labor  rather  than  good  labor,  it  is  going  to.  be  more  expensive  for  him. 
Mr.  Chairman  :    We  will  now  hear  from  Mr.  W.   G.  Wilson. 

The  following  paper  was  read  by  Mr.  W.  G.  Wilson: 

To    the  Honorable,  the  Employers'   Liability   Commission    of   Ohio,   and   Gentle- 
men of  Cleveland: 

I  have  been  much  interested  and  have  derived  instruction  from  the  discus- 
sions which  have  taken  place  at  the  several  sessions  of  your  Commission  in 
Ocveland. 

The  employers  and  the  employes  have  had  their  respective  innings,  and  out 
of  the  divergences  in  opinion  which  have  developed,  we  arc  able  to  conspicu- 
ously distinguish  a  general  desire  to  adopt  a  new  method  for  dealing  with  the 
economic  loss  occasioned  by  industrial  accidents. 

It  is  equally  apparent  that  the  most  hopeful  remedy  generally  assented  to 
may  be  accomplished  through  the  medium  of  a  well  balanced  workmen's  com- 
pensation act. 
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It-  is  not  my  purpose  to  consume  your  valuable  time  in  discussing  the  fun- 
damentai  basis  and  principles  upon  which  such  legislation  may  be  defended.  I 
am  here,  however,  to  speak  in  my  individual  capacity,  for  a  branch  of  industry 
directly  concerned  and  most  intimately  associated  with  this  whole  question  — 
with  its  solution  and  with  its  destiny. 

About  twenty  per  cent  of  the  volume  of  the  business  conducted  by  the  in- 
surance company  which  I  represent,  is  made  up  of  what  is  called  Employers' 
Liability  Insurance.  It  has  been  reported  to  me  that  a  belief  obtains  on  the 
part  of  some  members  of  your  Commission,  and  others,  that  the  liability  in- 
surance companies  were  instrumental  in  lobbying  for  the  passage  of  the  Norris 
bill  with  the  obvious  purpose  of  mulcting  our  patrons   for  increased  premiumt 

Speaking  authoritatively  for  my  own  company  and  myself,  nevertheless  I 
tliink  that  we  do  not  misrepresent  a  single  one  of  T5ur  esteemed  competitors  in 
this  line,  when  we  unequivocally  repudiate  and  deny  any  such  insinuation,  both 
as  to  its  effect  and  its  motive. 

It  is  true  that  the  passage  of  the  Norris  Act  has  necessitated  a  very  great 
increase  in  the  rates  charged  for  employers'  liability  protection  in  this  State, 
and  it  is  equally  true  that  the  utmost  confusion  has  obtained  among  actuaries, 
in  endeavoring  to  fix  a  standard  by  which  the  rates  for  protection  under  these 
new  conditions  might  be  gauged. 

Again,  on  behalf  of  the  liability  underwriters,  and  surely  on  our  own  account, 
I  wish  to  inform  your  Commission  that  it  is  a  source  of  profoimd  regret  to  us, 
that  any  such  legislation  should  have  found  its  way  upon  the  statute  books  of 
the  great  State  of  Ohio. 

So  much  for  this  charge  and  for  the  mercenary  and  menial  motives  which 
alone  could  have  supported  it. 

I  wish  to  go  further  and  say,  that  as  for  my  own  business,  if  it  were  pos- 
sible to  give  complete  and  effective  remedy  to  this  question,  and  even  though 
that  remedy  involved  an  abandonment  of  employers'  protection,  we  deem  the 
subject  of  such  controlling  public  importance,  that  we  hope  to  be  credited  with 
sufficient  public  spirit,  to  not  permit  the  selfishness  of  our  profession  to  stand 
in  the  way  of  a  recognition  of  the  general  good. 

Going  further,  I  venture  to  assume  that  if  an  effective  remedy  for  this  con- 
dition would  in  practice  involve  the  complete  destruction  and  annihilation  of 
the  employers'  liability  business,  that  the  compelling  character  of  so  great  a  pub- 
lic question,  would  prompt  the  casualty  underwriters  to  stand  in  the  forerank  in 
effecting  its  solution. 

With  an  individual  experience  in  dealing  with  over  d5,000  reported  accidents, 
so  many  cases  have  come  within  my  personal  observation,  where  the  harshness 
of  negligence  has  not  permitted  a  recovery  or  warranted  a  payment,  that  I  fully 
endorse  the  project  of  a  workman's  compensation  scheme. 

There  appears  to  exist  a  difference  in  opinion  as  to  who  should  directly 
bear  the  burden  of  its  cost. 

Statistics  are  dangerous  unless  properly  understood  and  fairly  interpreted. 
We  have  been  told  by  several  speakers,  and  with  perfectly  honest  intent,  that 
an  enormous  portion  of  the  premiums  paid  for  employers'  liability  insurance, 
has  been  dissipated  in  what  is  termed  the  "wasteful  practice"  attendant  upon  its 
administration. 

We  have  heard  that  of  the  total  number  of  accidents,  approximately  16 
per  cent  are  due  to  the  negligence  of  employers  and  84  per  cent  to  other  causes. 
1  believe  tliis  percentage  would  be  supported  by  the  experience  in  my  own  office. 

We  have  heard  further  that  of  the  premiums  paid  for  employers'  liability 
insurance  about  35  per  cent  has  finally  reached  the  injured  workmen  and  the 
balance  has  been  consumed  in  other  ways. 
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These  figures  are  grossly  misleading  and  the  conclusions  absolutely  incor- 
rect All  of  the  statistics  used,  so  far  as  I  have  been  able  to  check  them,  are 
derived  from  the  gross  amount  of  liability  premiums  received  by  the  several  com- 
panies, wholly  disregarding  the  fact  that  approximately  40  per  cent  of  all  of 
those  premiums  are  received  upon  automobile,  public-  liability,  teams'  liability, 
general  liability,  theatre  liability,  elevator  liability  and  other  forms  of  this  in- 
surance, and  that  only  about  60  per  cent  of  such  premiums  were  derived  from 
employers'  liability. 

Furthermore,  the  average  employers'  liability  loss  payments  are  between  50 
per  cent  and  60  per  cent  of  the  total  premiums  derived  from  that  form  of  in- 
surance. 

In  support  of  this,  it  may  interest  you  to  know  that  at  present  a  very  im- 
portant movement  is  under  way  by  the  insurance  departments  of  several  States, 
to  rer,uire  the  liability  companies  to  adjust  their  loss  reserves  for  contingent 
and  unmatured  obligatioiiF,  on  a  basis  of  55  per  cent  of  such  premiums  as 
a  minimum,  and  it  may  be  of  further  interest  to  know  that  the  computation  by 
actuaries,  has  shown  that  in  the  aggregate  of  the  business  of  all  of  the  com- 
panies, there  is  at  the  present  tiinc  a  shortage  from  this  measure  of  reserve,  ag- 
gregating several  millions  of  dollars,  and  developing  a  very  grave  question  as  to 
the  soWency  of  some  underwriters. 

Liability  companies  have  had  to  deal  with  100  per  cent  of  the  accidents,  and 
it  is  admitted  that  only  16  per  cent  of  them  had  any  just  claim  upon  the  em- 
ployer through  his  negligence.  To  this  16  per  cent  they  have  actually  paid  more 
than  one^half  of  the  money  which  was  collected  by  them  in  premiums  and  the 
balance  has  been  consumed   under  three  general   headings,  as   follows: 

First.  Foremost  in  resisting  the  unjust  and  improper  demands  made  by  the 
84  per  oent  of  admitted  non-liability  cases  —  and  right  here  permit  me  to  say  — 
if  ft  has  taken  so  many  millions  of  the  employers'  money  to  resist  those  de- 
mands through  the  channels  of  trained  investigators,  adjusters  and  attorneys^ 
how  much  more  would  it  have  cost  those  employers  without  the  j^ency  of  lia- 
bility insurance,  and  left  to  their  individual  resources  and  inexperience. 

Second.  An  important  factor  which  has  not  once  been  alluded  to  in  these 
discussions  as  entering  into  the  expense  account  of  the  liability  insurance  com- 
pany in  its  inspection  department.  No  one  can  tell  how  many  accidents  have 
been  thwarted  and  prevented  through  the  thousands  of  requirements,  safeguards 
and  corrections  in  tnethod  of  operation,  required  by  these  trained  inspectors 
who  have  been  performing  a  function  which  the  State  is  all  too  meagerly  pro- 
viding. In  a  final  solution  of  this  whole  problem,  this  clement  of  inspection 
expense  should  be  taken  away  from  the  employer,  and  away  from  the  insurance 
company,  and  should  be  borne  through  an  inspection  department  maintained  by 
the  Commonwealth,  upon  a  civil  service  basis,  under  the  direction  of  capable 
and  qualified  men. 

It  is  a  pleasure  for  me  to  announce  that  the  einp](\vers  of  labor  are  almost 
without  exception,  eager  to  adopt  supgestions  for  the  improvement  of  their 
madnnery  and  equipment,  and  for  the  adoption  of  devices  or  methods  calculated 
to  eltnunate  accidents  and  conserve  the  security  of  their  employes. 

Third.  The  third  sub-division  of  this  expenditure  arises  in  the  actual  cost 
of  soliciting  and  administering  this  business.  The  selling  cost  in  liability  insur- 
ance is  today  less  than  in  any  other  field  of  underwriting,  and  that  it  may  be 
further  diminished  when  a  general  compensation  scheme  is  introduced,  is  already 
foretold,  in  the  fact  that  even  the  present  small  commissions  paid  to  agents, 
have  been  cut  to  lets  than  half  upon  premiums  under  the  compulsory  workmen's 
coinpeBsation  feature,  upon  those  industries  to  which  it  applies,  in  New  York 
State. 
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Insurance  companies  are  the  creatures  of  necessity,  and  are  merely  developed 
4o  equalize  the  cost  and  to  meet  a  need  developed  by  conditions  which  the  com- 
.panies  do  not  originate  or  control. 

We  believe  that  insurance  companies,  in  common  with  other  reputable  cit- 
izens, are  entitled  to  all  the  rights  of  life,  liberty  and  pursuit  of  happiness.  We 
.have  no  thought  that  any  new  legislation  which  may  be  enacted,  will  eliminate 
the  need  for  some  kind  of  protective  insurance,  but  I  wish  to  assure  your  hon- 
orable Commission,  and  these  gentlemen,  that  in  seeking  a  solution  of  this  great 
.problem,  instead  of  regarding  the  casualty  underwriters  as  unbidden  foes,  we 
should  be  recognized  as  willing  contributors  to  aid  your  efforts. 

Aside  from  my  connection  with  the  insurance  business,  I  happen  to  be  in- 
terested in  a  number  of  industrial  enterprises,  and  have  some  notions  of  my 
•  own  upon  this  subject. 

I  firmly  believe  that  a  workmen's  compensation  schedule,  providing  half 
wages  for  temporary  disability  and  a  properly  rated  schedule  —  perhaps  follow- 
ing the  New  York  plan  —  for  major  injuries,  should  be  adopted. 

I  believe  that  death  benefits  should  be  paid  in  the  form  of  annuities  to  in- 
sure the  beneficent  purpose  of  the  law. 

I  believe  the  expense  should  be  borne  by  the  industry,  should  be  paid  by 
the  employer,  and  should  be  taxed  in  his  cost  of  production  upon  the  com- 
munity. 

I  believe  that  the  State,  through  its  insurance  department,  should  exercise 
.a  regulating  supervision  of  these  benefits. 

I  believe  that  is  the  province  of  the  government  to  govern,  and  not  to 
meddle  with  the  private  affairs  of  its  citizens,  nor  to  enter  any  legitimate  field 
of  private  enterprise,  whether  it  be   insurance  or  something  else. 

I  believe  that  if  a  compensation  law  is  passed,  that  the  Norris  bill  should 
be  repealed,  and  that  the  ultimate  rights  of  the  injured  rest  upon  the  common 
law  —  its    fundamental   basis. 

We   believe  that  the   small   employer  of   labor   and   the   large   employer  of 
labor,  have  a  common  interest,  and  that  the  State  should  not  undertake  to  med- 
'dle,  through   a   bureaucratic   department,   with   the   direct   relations   of   this  em- 
ployer  and   his   workmen    in    the  payment   of   compensation   benefits,   but   should 
merely   exercise   the   proper   police   jurisdiction   to    see  that   no    one   escapes  his 
•obligations. 

It  has  been  stated  that  the  payment  of  a  $2,000  or  $3,000  loss  might  cripple 
the  small   employer  of  labor,  and    for  this  reason   a  general   fund  to  which  all 
•employers  would  contribute,  and  which,  reduced  to  its  analysis,  would  be  noth- 
ing more  nor   less  than  State   invasion   of  the  business  of  insurance,  should  be 
maintained  by  a  common  assessment  as  a  form  of  taxation. 

In  the  next  breath  we  hear  the  argument  that  the  Norris  law  should  re- 
main upon  the  books,  but  we  have  heard  nothing  of  any  anxiety  on  the  part  of 
its  advocates,  to  similarly  provide  this  small  manufacturer  against  a  visitation  of 
the  extreme  penalties  under  the   Norris  law. 

Now,  gentlemen,  it  is  difficult  to  view  this  question  of  workmen's  compen- 
sation, with  its  stamp  of  paternalism,  without  venturing  into  fields  which  wc 
hardly  think  this  Republic  is  ready  to  enter,  and  that  is  a  complete  abandonment 
of  individualism  for  socialism. 

Why  not  suggest  the  State  forming  a  fund  to  protect  this  small  manufac- 
turer's property  in  case  of  its  loss  by  fire,  or  to  protect  against  the  calamity  of 
the  death  of  the  employer  and,  if  we  may  do  these  things,  why  may  not  the 
State  enter  the  coal  mines  and  bring  forth  the  fuel  to  warm  the  people  9nd 
engage  in  the  manufacture  of  their  clothing  and  the  raising  of  the  crops  to  feed 
•them? 
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This  subject  of  workmen's  compensation  is  so  attractive  in  itself,  that  it 
may  very  easily  and  subtly  lead  us  upon  dangerous  ground.  In  support  of  this 
thought,  I  would  like  to  read  from  the  report  of  the  New  York  Commission, 
on  page  67,  where  they  discuss  and  explain  their  reasons  for  not  requiring  a 
direct  contribution  from  the  employe,  the  following: 

"Unless  the  whole  workings  of  compensation  shall  ultimately  rest  in  a  new 
and  extended  bureaucracy,  opposed  alike  to  American  habits  and  American  con- 
stitutions, that  problem  must  be  worked  out  by  mutual  associations  of  employes 
encouraged  by  the  employer." 

(To  avoid  a  misunderstanding,  it  should  be  remembered  that  the  mutual 
associations  of  employes  alluded  to,  are  intended  to  provide,  at  the  expense  of 
such  employes,  any  degree  of  compensation  indemnity  which  they  may  desire  to 
furnish  themselves,  in  excess  of  the  half  wages  to  be  provided  by  the  employer.) 

Again,  on  the  same  page,  the  New  York  Commission  takes  cognizance  of 
the  greatly  increased  cost  which  will  be  put  upon  industry  by  a  workmen's  com- 
pensation measure,  and  explains  why  they  have  sought  to  test  it  out  on  but  a 
limited  number  of  non-competitive  industries  as  an  entering  wedge. 

Much  as  I  would  like  to  see  a  workmen's  compensation  act  in  force  this 
very  day  in  Ohio,  I  sincerely  hope  that  sufficient  time  will  be  taken  by  your 
Commission,  to  digest  the  measure,  so  that  a  result  satisfactory  and  fair  to  all 
interests  may  be  arrived  at,  and  particularly  that  concerted  and  uniform  action 
may  be  taken  by  the  great  State  of  Ohio,  along  with  so  many  of  our  Sister 
States,  who  are  now  as  eagerly  discussing  this  subject  as  ourselves. 

In  conclusion  it  must  be  evident  to  everyone  that  the  present  method  for 
administermg  employers'  liability  insurance,  necessarily  enhances  tlic  expense  when 
the  resistance  of  unjust  claims  is  one  of  its  chief  functions. 

As  compared  with  the  compensation  plan,  the  present  system  invites  litiga- 
tion, while  the  other  invites  and  prompts  settlements. 

Furthermore,  by  direct  individual  protection,  each  employer  for  himself, 
through  insurance  or  through  assuming  his  own  risk,  will  have  the  greatest 
possible  motive  for  the  exercise  of  the  highest  degree  of  care  for  the  prevention 
of  accidents,  in  that  his  insurance  rate  must  necessarily  reflect  the  experience 
upon  his  plant,  taking  into  account  the  number,  seriousness  and  character  of  the 
accidents. 

It  is  safe  to  say  that  the  aggregate  overhead  expense  of  administering 
workmen's  compens^ition,  as  the  insurance  companies  are  now  prepared  to  fur- 
nish it,  will  be  not  over  15  per  cent  to  17  per  cent,  unless  the  State  continues 
to  impose  its  present  unjust  tax  of  2J  per  cent  upon  the  gross  premiums. 

However,  the  employers  of  labor  must  not  beguile  nor  deceive  themselves, 
that  the  ultimate  cost  of  compensation  is  going  to  be  handled  within  the  expense 
of  the  past,  or  even  present  rates,  for  employers'  liability.  It  is  certain  and  it 
docs  not  require  an  expert  to  appreciate  this  fact. 

Therefore,  gentlemen,  the  trusteeship  which  is  imposed  in  your  honorable 
Commission,  is  to  look  after  and  conserve  the  greatest  interests  of  all  of  the 
people  of  Ohio.  To  jeopardize  and  expose  the  employers  of  labor  to  a  marked 
disadvantage  in  their  cost  of  production  in  competition  with  other  States,  is 
a  suicidal  policy.  Every  employer  who  has  been  heard  here,  has  stated  his 
willingness  to  do  the  fair  thing,  and  I  submit  that  if  your  Commission  is  to 
evolve  a  law  which  will  stand  the  test  of  time  and  practice,  that  it  should  be 
carefully  and  thoroughly  digested  and  not  hastily  thrown  together,  and  again 
do  I  emphasize  the  importance  of  uniform  action  among  the  leading  industrial 
States.     Accidents    occurring    in    employers'    liability    cases,    have    developed    six 
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claims  or  suits  to  each  100  of  total  employes'  accidents  reported.     Gentknen,  I 
thank  you. 

Mr.  Chairman:  Now  you  state  that  the  total  number  of  accidents  tliat 
have  been  handled  through  the  company  which  you  represent,  amount  to  $65»000? 

Mr.  Wilson  ;    That  is  through  my  office. 

Mr.  Chairman  :  Do  you  know  in  how  many  of  these  accidents,  payment! 
were  made? 

Mr.  Wilson:  Yes,  sir,  as  to  employers'  liability  accidents,  six  in  100^ 
almost  verifying  your  statement  of  10  per  cent.  That  is,  as  to  employers'  liability 
accidents. 

Mr.  Winans  :  Do  I  understand  that  20  per  cent  of  your  business  is  liability 
insurance? 

Mr.  Wilson  :    Yes,  sir,  about  20  per  cent. 

Mr.  Winans:  What  is  the  most  hazardous  class  of  employes  that  you  hart 
now,  or  do  you  take  all  classes? 

Mr.  Wilson  :  We  take  every  class,  but  rate  according  to  the  hazard.  The 
most  hazardous  would  be  considered  men  engaged  in  blast  furnaces. 

Mr.  Winans:    Do  you  take  in  railroad  employes? 

Mr.  Wilson:     We  do  not  include  railroad  employes. 

Mr.  Winans:    The  risk  is  too  great? 

Mr.  Wilson:  There  are  two  reasons.  The  risk  is  too  great,  and  the  rail- 
road companies  maintain  insurance  companies  of  their  own.  The  insurance  com- 
panies could  not  undertake  to  handle  all  thoses  cases.  We  do  not  insure  rail- 
roads, with  but  one  exception,  and  that  is  those  known  as  industrial  or  terminal 
plants.  We  have  some  manufacturing  plants  which  have  little  switch  roads  of 
half  a  nrile  or  so.  We  insure  such  as  that,  but  that  is  purely  incidental. 
^Mr.  Winans:     What  are  your  rates? 

Mr.  Wilson  :    Varies  with  the  risk. 

Mr.  Winans:    What  is  the  lowest  and  the  highest? 

Mr.  Wilson:  As  low  as  15  cents  on  each  $100  of  the  payroll,  and  as  high 
as  37J  per  cent,  or  one-third  of  the  payroll. 

Mr.  Winans:    Do  you  limit  those  to  any  specified  amount  of  recovery? 

Mr.  Wilson:  That  rate  of  quotation  is  for  a  limit  of  $10,000  as  to  one 
individual,  or  $20,000  which  may  involve  one  accident;  that  is  in  one  accident 
there  may  be  three  or  four  injured  or  killed.  I  am  talking  about  the  single  in- 
dividual limit  and  the  calamity  accidents.  Therefore,  a  man  who  has  100  acci- 
dents in  one  year,  he  would,  theoretically,  have  $2,000,000  protection;  not  that 
much  in  payments,  but  that  much  in  protection. 

Mr.  Winans:  Is  it  not  a  fact  that  the  largest  percentage  of  your  insur- 
ance from  industrial  plants,  is  from  small  employers? 

Mr.  Wilson:     No,  sir,  it  is  not;  not  in  my  case. 

Mr.  Winans:  What  per  cent  of  employers  in  Cleveland  carry  liability  in- 
surance in  any  company? 

Mr.  Wilson  :  That  is  a  question  which  I  could  only  give  you  a  good 
guess  at.  Naturally,  I  do  not.  I  would  say  that  90  per  cent  of  all  the  employerf 
in  Clevclnnd,  who  have  a  pnyroll  of  $50,000  annually  or  over,  have  liabiKty  in- 
surance. I  mean  $50,000  per  annum  —  90  per  cent  of  these.  I  am  cutting  omk 
the  real  small  employers,  and  I  would  say  almost  90  per  cent  of  them  do  iMt 
carry  insurance. 

Mr.  Newcomb:  You  made  the  statement  that  the  majority  of  small  em- 
ployers did  not  carry  liability  insurance. 

Mr.  Wilson  :     That  is  my  judgment. 

Mr.  Newcomb:  Isn't  it  a  fact  that  the  insurance  companies  would  prefer 
to  have  small  employers? 
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Mr.  Wilson  :    We  all  prefer  to  have  them. 

Mr.    Newcomb:    Have  you   noticed   that   since  the   passage   of   the   Norris 
law,  that  the  small  ones  have  come  under  cover? 
Mr.  Wilson:     Oh,  yes;  it  has  changed. 

Mr.  Newcomb:  Take  a  small  employer  who  has  about  25  men  in  his 
employ,  not  classed  as  a  hazardous  risk,  about  what  is  the  rate,  say  on  a 
foundry  ? 

Mr.  Wilson  :  Take  a  man  with  25  employes  in  his  foundry,  it  would 
be  about  $80  at  the  present  time. 

Mr.   Winans:     Under  the   Norris  law? 
Mr.  Wilson  :    That  would  be  strictly  a  defensive  policy. 
Mr.  Winans  :     ]  f  he  is  sued,  you  step  into  court  and  defend  him  and  pay 
to  the  limit     Before  the  passage  of  the  Norris  act,  what  was  the  cost  of  that 
policy? 

Mr.   Wilson:     Considerably   less  than   half   of   that. 

Mr.  Winans  :  A  man  who  has  25  men  may  have  a  whole  year's  insurance 
for   about  $80? 

Mr.   Wilson:     Approximately  so,  yes;   a   practically  protective  policy. 
Mr.  Winans:    Giving  him  a  rate  or  limit  of  $5,000  or  $10,000  —  in  case  he 
had   four  or  five  accidents   during  a  year,  you  would  step  in  and  take  care  of 
those  cases,  and  if  a  judgment  was  rendered  you  would  pay  it  to  the  extent  that 
you  had  insured  him? 

Mr.  Wilson  :     Strictly  on  the  basis  of  negligence. 
Mp.  Winans:    All  of  that  costs  him  $80  per  year? 
Mr.  Wilson:     T   emphasize  that  question  of  negligence. 
Mr.    Winans:     Do    you    think    it   would    cost   him   more    than    under  the 
Norris  bill? 

Mr.  Wilson  :    Oh,  yes. 

Mr.    Winans  :     Since   the    passage    of   the    Norris   bill,   hasn't    it   been   the 
policy  of  the   insurance  companies  to   encourage  the   settlement   of  cases? 

Mr.   Wilson:    I  think   it  has  always   been   the  policy  of  our  company  to 
settle  cases. 

Mr.   Hotze:     Do  you   insure   street   railway  companies? 
Mr.  W'ilson:     No,  sir;  we  do  not. 

Mr.   Thomas:     I    understood   Mr.   Wilson  to   say  that  84  per  cent  of  the 
claims   were  unjust? 

Mr.  Wilson  :  You  did  not  properly  understand  me.  I  said  according  to 
the  statistics  presented  here,  and  specifically  borne  out  here,  84  per  cent  of 
all  the  accidents  occurring,  involved  no  liability  or  negligence  on  the  part  of  the 
employers.  I  did  not  mean  to  say  that  84  per  cent  ever  made  claims,  and  if  they 
did  make  claims,  they  would  not  have  a  just  foundation;  84  per  cent  of  the 
people   injured  would  have  no  just  grounds  for  claims. 

Mr.  Thomas:    That  is  under  the  present  common  law  doctrine. 
Mr,   Wilson  :    We  have  liad   no   experience  under  the  Norris   bill. 
Mr  Thomas:     I  am  speaking  of  the  common  law. 

Mr.  Wilson:  We  had  a  great  many  statutes  prior  to  the  Norris  law,  but 
of    course,   nothing  drastic. 

Mr.  Thomas:  Do  you  regard  the  common  law  doctrine  of  the  Ohio 
Supreme  Court  on  contributory  ncp^ligence,  fellow-servant  and  assumption  of 
risk,    as    being  fair  under  the  modern  system  of  protection? 

Mr.  Wilson:  No,  sir;  I  do  not.  I  said  I  advocated  the  return  to  the 
common  law  as  an  elective  alternate.  When  you  once  have  a  workman's  com- 
pensation   act   on   the   books;    in    other   words,   if   the   workman    is   unwilling   to 
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accept   the   specified   allowance.    In   that   event  his   remedy   will   be   at   common 
law. 

Mr.  Thomas  :  What  is  your  reason  for  wanting  them  to  resort  to  an  unfair 
ml'-? 

Mr.  Wilson  :    The  only  reason,  although  unfair,  Mr.  Thomas,  is  because 
-of  the  difficulty  of  recovering  under   it  and  the   fact  that   few  would  rccoiBcr. 
However,  with  the   adoption  of  the  compensation   law   that  element  of  unfair- 
ness would  be  entirely  wiped  out. 

Mr.  Thomas:  Then  it  is  your  opinion  that  the  compensation  law  would 
entirely  wipe  out  the  question  of  the  fellow-servant,  contributory  negligence 
and  assumption  of  risk,  as  it  applies  to  the  employe? 

Mr.   Wilson  :    I   do  not  understand  your  question. 

Mr.  Thomas:  We  maintain,  as  workmen,  that  the  Norris  law  is  the 
necessity  to  back  up  the  payments  under  the  workmen's  compensation  law. 

Mk  Wilson  :  I  know  that  you  maintain  that,  but  I  have  never  discovered 
why. 

Mr.  Thomas:  Because  of  the  fact  that  if  the  employer  refuses  to  pay 
the  workmen's  compensation,  we  have  no  remedy. 

Mr.   Wilson:    If  the  employer  refuses  to  pay,  getting  down  now  to  the 

question   of    administration,   under   the   workman's    compensation   act,    a   depahrt- 

ment   of   the    State   should   have   the    duty   of    seeing   that   nobody   escapes  bis 

ibond.    Here   is   a  workman   who   is   killed,   and   by  virtue   of  the   scale,  he  is 

'  entitled  to  $500,  for  some  particular  injury,  say  for  instance,  the  loss  of  a  foot, 

'  of   fingers,   or    what    not,    he   is    entitled   to    $500.    There    is    simply    no    excuse 

*  except  that  the  employer  has  laid  down  and  refused  to  pay,  just  as  he  refuses 

to   pay  his  grocery   bill.     I   believe   in   the   great  public   policy  involved    in  this 

question,   that  in  the  compilation  of  a  compensatory  law,  there  should  be  two 

things    specified    with    regard    to    the    enforcement    of    that    law;    that    in    the 

enforcement,  any  resistance  on  the  part  of  the  employer  to  pay  the  determined 

sum  due  his  men,  because  sometimes   that  is  an  open   question,   which   in  this 

case,  we  have  agreed  is  $500,  should  be  attended  by  the  assessment  of  all  the 

costs,    including   the   legal   expense,   which   may    be   put   upon   the   claimant,  in 

order  to  enforce  any  judgment,  which   shall  become  a  preferred   claim  in  case 

of  that  man's  insolvency. 

Mr.  Thomas:  Should  not  also  his  defense  under  the  common  law  be  re- 
moved, as  suggested  by  Mr.  Grant? 

Mr.  W^ilson  :  No,  I  think  the  employer  and  employe  should  be  on  a 
perfect  uniform  basis  when  you  have  nothing  but  a  liability  law.  The  lia- 
bility rests  solely  upon  the  common  law  and  then  it  is  just  as  fair  for  one  as 
the  other. 

Mr.  Thomas:  We  do  not  regard  it  as  such.  We  are  of  the  opinion 
that  if  the  employer  is  left  with  his  defenses  at  common  law  we  have  no  remedy 
with  which  really  to  reach  him. 

Mr,  Wilson  :  I  want  to  say  that  I  would  be  delighted,  if  it  would  not  seem 
impertinent,  to  ask  you  one  or  two  questions  on  that  point.  I  am  glad  to 
answer  nny  questions  for  you  that  I  can. 

Mr.  Eskrtdge:  What  rate  has  your  premiums  increased  since  the  Norris 
law  went  into  effect  ? 

Mr.  Wilson:  Of  course  it  applies  differently  to  different  classifications. 
The  niinimmn  incrense  has  l)een  100  per  cent,  and  it  has  varied  as  high  as 
500   per  cent.    Tlie   lii^jhcst  we   have   carried   is  45   per  cent. 

Mr.  Eskkiix^e:  Let  me  ask  you  another  question:  You  are  carrying  a 
risk  now  and  charging  extra  for  it;  who  was  carrying  that  risk  prior  to  the 
passage  of  the  Norris  law? 
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Mr.  Wilson:    What  do  you  mean? 

Mr.  Eskridce;  1  mean  for  instance,  there  is  a  factory  here,  and  a  man 
is  working  with  several  men,  and  there  are  two  or  three  men  killed;  somebody 
has  got  to  carry  that  risk.  You  are  carrying  it  now,  but  you  are  being  paid 
for  it.  In  other  words,  the  Norris  law  has  shouldered  this  extra  risk  on  the 
employer,  and  he  has   come  to  you;   who  was   carrying  that   risk  before? 

Mr.  Wilson  :  The  picture  beyond  the  curtain  of  this  question,  is  the 
poor  disabled  workman,  but  in  practice  it  is  a  matter  of  expediency,  coupled 
with  a  matter  of  ambulance  chasing,  to  a  degree  which  has  never  obtained  in 
Ohio  since  the  12th  day  of  last  May.  But  the  picture  behind  the  curtain  is  the 
poor  workman  who  is  made  an  excuse,  a  fulcrum  on  which  is  pried  up  outrageous 
judgments. 

Mr.  Eskridge:  There  is  another  question.  You  would  recommend  that 
the  employe,  under  the  compensation  act,  would  get  50  per  cent  of  his  wages 
if  he  were  injured? 

Mr.  Wilson  :     Yes,  sir. 

Mr.   Eskridt.e:     You  mean  the  employer  would  give  that  to  the  employe? 

Mr.   Wilson  :     Yes,  sir. 

Mr.  Eskridge:  You  believe  that  there  ought  to  be  a  minimum,  which 
should  be  the  lowest,  that  the  employe  should  receive. 

Mr.  Wilson:  Do  you  refer  to  a  weekly  compensation  or  a  "final  compen- 
sation ? 

Mr.   Eskridge  :     Weekly  compensation. 

Mr.  Wilson  :  I  think  this,  that  under  any  well  regulated  act,  that  public 
policy  would  dictate  avoiding  speculative  elements".  I  do  not  think  that  any  com- 
pensation should  be  provided  for  the  first  two  weeks.  I  believe  that  the  dis- 
ablement should  not  be  recognized  for  the  first  two  weeks,  but  after  this  time, 
there  should  be  half  wages.  I  do  not  believe  in  the  limit  of  the  New  York  law 
of  $10  per  week. 

Mr.  Eskridge:  What  in  your  opinion  should  be  the  lowest  or  minimum 
amount  any  injured  man  should  receive? 

Mr,  Wilson:  That  would  be  determined  upon  his  earnings.  If  he  only 
earned  $5,  it  would  only  be  $2.50. 

Mr.  Eskridge:  In  case  a  man  is  disabled  or  hurt,  isn't  his  expense  equal 
or  more  than  they  would  be  if  he  were  working? 

Mr.  Wilson:  Yes,  sir;  but  I  believe  that  yon  will  agree  with  me,  that  it 
is  human  nature  with  the  workiiiQTnan  as  it  is  with  any  one  else,  that  he  is  not 
likely  to  hasten  his  reco\cry  when  lie  is  receivinir  as  much  as  he  would  if  he 
were  at  work.  I  do  not  mean  to  say  that  they  would  hurt  themselves,  inten- 
tionally, but  they  would  not  strain  themselves  in  an  effort  to  return  to  work. 

Mr.  Eskridge:  What  would  you  do  with  the  man  who  was  only  earning 
enough  to  barely  support  his  family  when  he  was  able  to  work ;  who  would  sup- 
port his  family,  if  he  were  to  cret  injured  and  he  were  only  receivinc:  half 
pay? 

Mr.  Wilson:  That  is  one  of  the  sociological  difficulties,  and  the  only  an- 
swer is   that   at   the   present   time,    nobody    does. 

Mr.  Eskridge:     What  becomes  of  the  family? 

Mr.  Wilson:  In  many  cases  his  recovery  is  greatly  retarded  in  his  in- 
ability to  take  care  of  himself.  If  he  had  a  few  cents  per  day,  he  could  at 
least  keep  a  roof  over  his  head,  and  keep  himself  in  food  and  sustenance  until 
he  would  become  a  well  and  useful  man.  , 

Mr.  Eskridge:  When  he  only  receives  half  enough  to  do  that,  who  gives 
the  other  half?  On  account  of  the  lack  of  the  other  half  he  dies  or  is  thrown 
out  on  the  community. 
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Mr.  Wilson  :     The  old  adage,  that  "half  a  loaf  is  better  than  none." 

Mr.  Eskridge:  We  believe  that  a  man  should  at  least  have  an  income 
enough  to  keep  a  roof  over  his  head.  I  believe  in  recommending  at  least  $7.00 
a  week,  which  is  $1.00  a  day.  The  point  I  wish  to  bring  out  is  this:  When  a 
man  is  only  earning  enough  to  keep  himself  and  family,  and  he  gets  hurt,  we 
know  that  his  expenses  are  more  and  his  necessities  are  more,  and  you  only 
allow  him  50  per  cent  of  what  he  was  earning,  what  are  they  going  to  do? 
The  public  charity  or  the  public  in  some  way  will  have  to  pay  for  it. 

Mr.  Wilson  :  I  answered  that  question,  that  if  the  man  is  getting  50  per 
cent,  he  is  at  least  able  to  pay  part  of  his  bills,  and  if  he  is  recognized  as  being 
sober  and  honest,  he  will  be  able  to  get  credit  from  the  butcher  and  baker  for 
a  few  weeks  until  he  is  able  to  go  back  to  work. 

Mr.  Chairman  :  The  Chairman  wants  to  call  your  attention,  so  that  there 
will  be  no  misunderstanding,  to  page  25,  of  the  report  of  the  New  York  Com- 
mission, which  refers  now  to  the  number  of  accidents  or  injuries  reported  to 
nine  liability  insurance  companies,  insuring  employers  against  risks  taken  by  em- 
ployes. They  were  notified  of  414,681  injuries,  and  made  payments  in  52,427 
cases,  or  the  per  cent  of  payment  was  12.64,  or  one  in  eight;  that  would  mean 
12^  in  100,  and  the  evidence  here  is  six  in  100. 

Now  in  order  that  you  may  have  the  other  side  of  the  facts  from  the 
source  which  I  cited  them,  and  you  gentlemen,  and  every  other  gentleman  in 
this  city,  may  rest  assured  that  when  this  Commission  cites  you  facts,  as  you 
call  facts,  that  they  will  be  based  upon  authority,  and  none  other. 

Now  one  page  31,  of  the  same  report,  there  you  have  10  liability  insurance 
companies,  during  three  years,  1906-7-8,  from  their  report,  not  from  somebody 
else's  report,  saying  that  they  received  $23,523,585  and  paid  $8,559,795,  or  the 
payments  were  36.34  per  cent  of  what  they  received.  I  want  you  to  carry  that 
in  connection  wirh  the  paper  just  read. 

Mr.  Webster:  I  did  not  intend  to  take  up  the  time  of  the  Commission 
and  the  time  of  the  gentlemen  here,  to  say  anything  further  in  reference  to  this 
proposition.  There  are  so  many  other  that  want  to  be  heard.  I  heartily  indorse 
this  plan,  and  the  suggestions  regarding  it,  made  by  the  first  speaker  this  after- 
noon, Mr.  Grant.  If  I  took  your  -time,  I  would  simply  reiterate  what  he  has 
already  said.  I  am  heartily  in  favor  of  a  compensation  act  on  a  fair  basis,  as 
between  man  and  man.  I  have  never  stood  for  anything  in  my  life,  but  what 
was  fair,  but  have  resisted  encroachments.  This  is  the  position  which  I  have 
maintained  as  an  employer  of  workmen  for  twenty  years,  and  I  propose  to  do  it 
That  is  all  I  want  to  say.  If  I  remember  correctly,  someone  said  he  wanted  to 
ask  me  a  question.     I  do  not  remember  who  he  was. 

Mr.  Jf.nnings:  I  would  like  to  ask  you,  Mr.  Webster,  do  you  take  the 
proper  precaution  to  protect  the  life  and  limbs  of  your  employes? 

Mr.  Webster  :     We  try  to. 

Mr.  Jennings:     Do  you  comply  with  the  city  laws? 

Mr.  Webster  :     I  do  not  know  of  any  city  laws. 

Mk.  Jenninhs  :  Don't  you  know  of  the  new  building  code  which  went  into 
effect  some  time  ago? 

Mk.  WEnsTFR :  Wliy,  four  or  five  years  ago.  Can  you  point  out  any  in- 
stances where  we  did  not  comply  with  the  city  ordinances?  Don't  mix  up  the 
city  ordinances  with  the  laws  of  the  State? 

^\\i.  Jennmngs:  There  arc  certain  laws  which  control  building  in  the  city. 
When  you  erect  tall  building  do  you  carry  a  temporary  floor  on  the  third  floor 
bcneatli  the  workers?  Your  business  is  structural  iron  work  and  building  bridges 
and  buildings? 
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Mr.  Webster:  We  have  not  built  a  building  in  the  city  of  Cleveland  for 
the  past  five  years  that  I  know  of. 

Mr.  Jennings:  Are  you  in  a  position  to  say  that  the  rest  of  the  employers 
carry  a  temporary  floor  for  the  protection  of  their  men? 

Mr.  Webster:  I  have  not  the  slightest  information.  I  would  have  to  get 
it  by  walking  the  street  and  observing,  and  you  have  the  same  privilege. 

Mr.  Jennings  :  I  want  to  bring  out  before  the  Commission,  that  at  the 
present  time,  the  proper  precaution  is  not  taken  to  protect  the  life  and  limb  of 
the  men. 

Mr.  Webster:  We  went  out  of  the  structural  iron  building  in  the  city  of 
Cleveland,  ten  years  ago,  and  I  do  not  know  of  a  single  building  above  two 
stories»high  which  we  have  built  since  —  because  it  was  highly  unprofitable. 

Mr.  Jennings:  You  have  not  built  a  building  in  the  city  of  Cleveland  for 
the  past  five  years? 

Mr.  Webster:     I  said,  nothing  above  two  stories  high. 
Mr.  Jennings:    Didn't  you  build  the  Citizens'  Building? 
Mr.  Webster:     Yes,  but  that  was  seven  or  eight  years  ago;  it  was  back 
in  1891. 

Mr.  Jennings:  Then  you  do  not  know  what  the  rest  of  the  employers  do 
in  your  line  of  business? 

Mr.  Webster:  Nothing  except  by  observation,  without  paying  any  particular 
attention. 

Mr.  Jennings:  What  I  wanted  to  say  was,  that  these  structural  iron  con- 
tractors do  not  carry  the  proper  precautions. 

Mr.  Chairman:     Do  you  know  that  to  be  true? 
Mr.  Jennings:    Yes,  sir. 

Mr.   Chairman  :     We   will   now   hear   from    Mr.   Taubman. 
Mr.  Taubman:    Gentlemen  of  the  Commission:    I  have  not  very  much  to 
say  on  the  question  this  afternoon,  only  as  pertaining  to  the  craft  which  I  fol- 
low,   representing   the   bricklayers'   union   in   the   city   of   Cleveland.     I   will    say, 
we  are  heartily  in   favor  of   a   compensation   law,  but   we   also   believe   that   the 
Norris  law  should  be  kept  in   force;   also  that  it  should  be  made  a  little  more 
stringent  than  what  it  is  at  the  present  time,  because,  as  no  other  craft  I  believe 
in  the  city,  they  depend  upon  the  judgment  of  their   fellow  workmen    for  their 
safety.     For  instance,   we  have  nothing  whatever  to  do  with  the  scaffold  upon 
which   we   are   called  to   work,   it  being  built   by   some  one   else.     We   have  no 
chance  whatever  to  inspect  the  scaffold,  which   we  are  told  to  go  upon,  to  erect 
the  walls.     As  a   general  thing,   this   scaffold    is   built   by   unskilled    labor,   many 
not  knowing  what  the  strength  of  timbers  is  or  what  traps  they  are  making  in 
the  scaffolds.     Again,  we  are  held  responsible  for  the  overload  of  this  scaffold, 
and   have  got  to  suffer  the  consequences,   if  the  scaffold  goes  down.     You  may 
say,  why  is  that,  you  have  the  right  to  protest,  and  if  the  scaffold  is  being  over- 
loaded,  stop  the  material   from  being  put  on  the  scaffold.     I  will  say  as  a  gen- 
eral  thing,   when   a   bricklayer  goes  to   work   on   the  job,  the  scaffold   is  loaded, 
the  whistle  is  blown,  the  time  called  and  he  is  supposed  to  be  in  his  place.     If 
he  protests  about  the  scaffold's  safety,   it  is  generally  put  up  to   him,   if  you  do 
not  like   it,  quit.     I  will  say  that  this  is  most  generally  the  case,  although  not  in 
all   cases.     I   will   not  class  all   employers   in   that  way,  but  there  are  some   that 
are   in   that  state  of  mind,  that  will  not  parley  with  a  man   for  one  moment,  as 
to  their  dictating  under  what  conditions  they  will  work.     Others  will   say,  where 
is  the  defect  and  we  will  try  and  remedy  it.     For  instance,  we  are  called  to  work 
below  the  level  of  the  ground,  building  a  retaining  wall.     The  brick  are  thrown 
down  hand  by  hand,  or  sometimes  lowered   in   a  bucket.     The  man   down  below 
is  unprotected  to  some  extent.     There  may  lie  a  ccniple  oi  planks  thrown  np  over 
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his  head  so  that  in  case  the  brick  does  get  away,  it  won't  strike  him  directly, 
but  we  are  laid  liable  by  the  man  who  is  tending  us  —  as  a  general  thing,  who 
is  incapable  of  understanding,  for  the  simple  reason  that  the  men  who  shove 
the  wheelbarrow  and  throw  the  brick  in  the  bucket,  are  men  who  cannot  under- 
stand one  word  of  English.  So  I  do  not  see  that  this  fellow-servant  is  re- 
sponsible altogether,  because  some  of  them  are  unable  to  I'un  a  wheelbarrow  on 
a  four- foot  roadway,  and  you  know  that  yourself,  as  you  see  them  walking 
along  the  street,  and  see  them  in  the  performance  of  their  duty.  If  we  want  to 
protest,  it  comes  back  to  us,  as  I  said  before,  a  few  minutes  ago,  "If  you  do  not 
like  it,  you  can  Quit." 

*'Again,  we  are  laid  liable  to  the  fellow-servant  when  the  work  is  hurried, 
not  that  this  man  who  is  waiting  upon  us,  wants  to  do  anything  to  iryure  a 
man,  but  you  know,  yourself,  that  the  work  of  construction  is  hurried,  and  it 
is  one  continued  hustle  by  the  men,  from  the  time  you  go  to  work  in  the  morn- 
ing until  you  get  through  at  night.  There  is  not  the  time  to  look  after  the 
safety,  as  there  should  be. 

For  instance,  down  here  on  one  of  our  skyscrapers  last  summer,  the  men 
were  ordered  from  one  platform  to  another.  There  was  one  section  which 
dropped  about  three  feet,  up  about  the  sixth  story.  The  clamps  slipped  and 
the  scaffold  dropped  on  one  section.  That  was  all  caused  by  the  loosening 
up  of  a  wedge.  No  one  had  inspected  that  before  they  went  to  work.  There- 
fore, I  say,  so  far  as  we  are  concerned,  we  are  held  responsible  for  the  acci- 
dents of  the  fellow-servant.  We  are  not  protected  as  we  should  be,  because 
we  have  not  the  privilege  of  inspecting  the  scaffolds  upon  which  we  are  called  to 
work.  Therefore,  I  think  we  should  have  more  stringent  laws  to  compel  em- 
ployers to  give  a  more  thorough  inspection  to  the  scaffolds,  and  also  employ  more 
competent  men  to  erect  these  scaffolds  upon  which  we  are  called  to  work.  We 
have  nothing  more  to  say,  except  that  is  the  situation  under  which  we  have  to 
work.    There  are  others  here  who  would  like  to  speak. 

Mr.  Chairman  :     We  will  now  hear  from   Mr.  J.   M.   McGovern. 

Mr.  McGovern:  Mr.  Chairman,  and  Gentlemen  of  the  Commission:  The 
Commission  has  sent  to  the  lodge  which  I  represent,  a  number  of  questions  to 
answer  in  regard  to  their  work.  We  prepared  those  answers  and  gave  the 
answers  to  the  questions  as  best  we  could  do.  There  was  a  committee  appointed, 
of  a  number  of  members  of  the  lodge,  who  considered  those  questions  and  gave 
as  much  thought  as  possible.  A  man  who  works,  has  not  as  much  time  to  give 
to  the  details,  as  our  learned  gentlemen  on  the  other  side.  They  have  more  lime 
to  give  those  questions.  As  far  as  the  committee  could  understand,  thi*y  were 
in  favor  of  the  Norris  bill  as  they  understand  it,  with  possibly  a  few  meager 
changes  in  regard  to  the  fellow-servant  act,  etc.  They  also  are  in  favor  of  en- 
forcing all  the  labor  laws :  in  fact,  they  are  not  enforced  properly  in  this  town- 
Thc  men  we  have  enforcing  the  laws  do  not  enforce  them  properly,  and  <v>me- 
timis  the  eniphncr  escapes  the  penalty  that  should  be  attached  to  the  men  who 
violate  these  laws. 

The  court  and  jury  system  —  we  are  in  favor  of  the  jury  system,  but  not 
the  court  system — for  the  fact  that  the  judge  takes  the  case,  in  many  cases, 
from  the  jury,  rendering  a  verdict  for  the  defendant.  Now,  we  think  that  that 
ought  to  be  left  to  the  judgment  of  twelve  of  our  peers,  instead  of  giving  it 
to  the  judge.  We  arc  in  favor  of  a  just  compensation  law,  and  that  compensa- 
tion law  should  be  borne  by  the  industry  which  it  represents.  I  have  been  work- 
ing in  the  iron  and  steel  industry  all  my  life.  I  have  been  working  in  the  one 
firm  for  twenty-eight  years,  out  in  Newberg.  I  know,  I  have  worked  in  those 
conditions,  from  the  introduction  of  improved  machinery  into  these  plants,  and 
bff(>ro  tliat  time.     Now,  there  arc  two  parts  of  our  industry;   in  one   part  there 
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has  not  been  any  introduction  of  machinery  to  any  extent^  and  that  is  the  iron 
industry.  It  is  very  near  what  it  has  been  for  the  past  thirty  years  —  when  I 
started  to  work,  but  the  machinery  has  been  introduced  in  the  steel  industry 
to  a  great  extent,  and  the  loss  of  life  has  been  great,  nearly  doubled  or  trebled. 
Right  across  the  railroad  from  ours  is  a  rolling  mill.  We  seldom  have  any  acci- 
dents in  our  branch  of  the  business,  where  we  have  nothing  to  do  with  the 
machine.  On  the  other  side,  there  is  a  continuous  hustle  and  bustle  to  get  out 
the  work.  The  system  of  the  American  Steel  and  Rolling  Mill  is  this:  If  they 
establish  a  record,  the  superintendent  of  some  other  mill  must  come  up  to  that 
record  established  in  that  other  mill,  or  he  will  lose  his  job.  Superintendents 
are  pitted  against  superintendent,  foreman  against  foreman,  and  in  this  hustle 
and  bustle,  the  poor  men  are  ground  to  pieces  in  this  improved  machinery, 
which  they  conld  avoid  if  they  had  been  given  a  little  more  time  in  which  to 
get  out  the  work,  instead  of  speeding  up,  as  they  do.  The  greatest  fault  we 
have  to  find,  is  that  the  men  have  not  time  to  do  their  work,  and  are  caught 
when  they  are  hurried,  in  some  of  the  machinery.  That  has  been  the  greatest 
cause  of  loss  of  life  and  limb,  the  speeding  up  of  machinery.  This  speeding  up 
of  machinery  should  be  done  away  with  to  a  great  extent,  in  my  opinion.  As 
to  who  shall  bear  the  cost,  I  think  the  industry  should  bear  the  cost.  The  mill 
that  I  work  in,  as  I  said  before,  there  are  very .  few  accidents  happen.  While 
across  the  railroad,  is  the  American  Steel  and  Wire  Company  trust,  and  most 
of  the  stockholders  are  in  the  old  coimtry,  and  these  people  who  own  stock, 
ought  to  be  made  to  pay  the  bill.  These  men  invest  their  money  over  here,  arid 
are  taking  our  natural  resources  from  us,  and  converting  them ,  into  money, 
and  I.  think  some  of  that  money  should  be  kept  here  to  protect  the  widows  and 
orphans,  which  they  make,  in  the  production  of  those  materials  which  they 
manufacture. 

As  for  the  amount,  I  believe  this  —  there  was  a  boy  who  fell  in  a  vat 
up  in  the  old  mill,  a  number  of  years  ago.  His  mother  had  raised  him  up  to 
eighteen  or  nineteen  yearsv  on  whom  she  was  depending  for  a  living  in  her  old 
age,  and  he  fell  over  into  a  vat  and  was  scalded  to  death.  A  claim  agent  came 
along,  anid  offered  her  $200,.  and  he  said:  "You  had  better  take  that  $200  or 
you  will  get  nothing,"  so  she  took  the  $200 ;  and  these  statistics,  they  are  unre- 
liabJCr  because  where  there  are  non-union  men,  they  do  not  get  them;  they  are 
afraid  to  tell  the  real  truth.  Because  in  the  organized  mill  they  will  tell  the^ 
truth,  but  the  other  fellow  is  afrarid.  I  tell  you  the  statistics  which  you  get 
here,  you  cannot  rely  on,  because  the.  fellows  are  afraid  to  tell  the  real  truth 
of  the  conditions.  I  think  this,  the  needs  of  the  family  should  be  considered. 
If  a  woman  has  three  or  four  children,  she.  needs  a  little  more  money  than 
the  woman  who  has  one,  or  none.  Now,  these  children  have  to  be  educated; 
what  is  the  result?  Your  government  will  have  to  educate  your  children  if  you 
allow  these  men  to  take  the  money  over  there;  90  per  cent  of  the  money  is  in^- 
vested  by  lords  and  dukes,  who  take  it  to  the  old  country.  We  ought  to  have 
a  resolution  introduced  in  Congress  to  investigate  who  owns  the  capital  invested 
in  those  mills,  and  railroads,  in  this  country  today;  and  if  you  investigate,  you 
will  find  that  those  fellows  are  using  our  resources  and  taking  the  money  over 
there,  and  when  our  resources  are  all  gone,  our  country  can  go  on  the  "bum," 
or  something  else. 

I  want  to  say,  that. in  no  case,  should  anything  less  than  $7  be  given  as 
the  minimum,,  or  a  dollar  a  day,  and  say  that  about  70  per  cent  of  the  wages 
of  a  man  should  be  the  maximum  and  $7  a  week  for  the  lowest.  That  is  my 
opinion.  I  believe  it  is  only  fair,  and  as  I  said  before  at  the  start,  in  these  in- 
dustries you  will  find  all  these  deaths  that  have  been  occurring,  are  in  those 
cases   w^here   they   have    introduced    machinery,   and   they   have   taken   the   benefit 
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(f  machinery,  but  have  given  nothing  to  labor.  The  lowest  paid  men  in  the 
vvorld,  are  up  at  Newberg,  in  those  steel  works.  Put  that  down.  Superintend- 
ent it  pitted  against  superintendent,  and  he  has  the  chance  to  get  foreign  labor, 
r.nd  they  are  practically  working  for  nothing.  You  go  and  investigate  the  wages 
of  seamen  and  go  to  England  and  compare  the  prices  that  are  paid  right  out 
there  —  and  go  to  Russia,  if  you  like.  1  do  not  care  where  you  go.  What  we 
want  is  a  fair  and  square  deal  in  this  matter;  and  we  are  beginning  to  think 
this:  that  those  people  that  we  are  sending  down  to  legislate  in  Washington, 
are  not  representing  us.  They  have  been  giving  it  to  us  in  the  neck  for  years, 
and  we  are  going  to  try  to  give  it  to  them  for  awhile. 

I  want  to  say  that  we  have  got  the  best  firm  in  the  country.  The  super- 
intendent will  listen,  just  as  quickly,  to  a  man  laboring  in  the  shop,  as  he  will 
to  a  foreman  or  any  official,  and  if  he  is  right,  he  will  get  justice,  and  that 
is  the  kind  of  man  to  work  for.  This  is  no  open  shop  —  open  in  front  to  let 
in  the  non-union  man  and  open  in  the  back  to  kick  out  the  union  man,  and  we 
all  understand  that  we  have  the  best  company  in  Cleveland. 

The   Chairman:     We  will   now  hear   from  Mr.   Max   Hayes. 

Mn.  Hayes  :  Mr.  Chairman  and  Gentlemen  of  the  Commission :  I  do  not 
intend"  to  take  up  but  a  few  moments  of  your  time,  as  I  realize  that  you  have 
a  number  of  other  gentlemen  who  want  the  floor,  also  that  the  laboring  side, 
that  I  wish  to  discuss  briefly,  has  been  pretty  thoroughly  presented  as  I  under- 
stand. Unfortunately,  I  have  not  been  able  to  attend  these  sessions,  but  from 
what  I  am  informed,  up  to  the  present  time  in  the  general  discussion,  the 
gentlemen  on  the  other  side  have  diligently  opposed  the  only  important  point 
that  has  been  discussed,  at  least  as  to  why  —  what  good  and  valid  reason 
can  be  given  for  the  repeal  of  the  so-called  Norris  law.  I  want  to  say,  as  far 
as  I  know,  the  organized  workmen  in  the  State  of  Ohio,  stand  unequivocally 
opposed  today,  not  only  to  the  repeal,  but  the  amendment  in  any  form  of  the 
Norris  law,  unless  it  is  for  the  general  betterment,  and  taking  into  consideration 
the  further  fact,  that  these  newspaper  discussions  regarding  the  repeal  or  desire 
to  repeal  the  Norris  law,  comes  generally  from  one  source,  and  that  source  is 
generally  comprised  of  that  element  in  our  community,  and  in  our  State 
as  a  whole,  that  is  generally  opposed  to  all  labor  laws.  But  I  can  say  gen- 
erally, that  J.  P.  Dawley,  who  I  wish  was  here,  so  that  I  could  tell  him  to 
his  face,  like  all  people  of  his  calibre,  oppose  all  labor  laws  barring  none,  and 
they  are  the  ones  who  now  want  to  repeal  this  Norris  law,  and  in  a  guarded 
and  veiled  sort  of  way,  they  pose  to  be  in  favor  or  conceding  the  workman's 
compensation  act. 

While  we  look  upon  the  Norris  law  in  this  light,  that  it  is  the  best,  in  the 
absence  of  any  provision  in  our  present  constitution,  that  it  is  the  basis  upon 
which  a  compensation  act  must  be  founded.  Now,  it  is  possible,  in  the  Con- 
stitutional convention,  that  we  will  be  able  to  secure  the  adoption  of  the  prin- 
ciples of  the  employers'  liability,  or  make  it  a  more  broader  term,  if  you  like, 
and  call  it  industrial  liability,  but  let  it  be  put  down  in  black  and  white,  that  a 
workman  may  know  what  he  shall  recover  for  injuries  and  accidents  to  limb 
or  loss  of  life.  I  would  prefer  even  to  say,  it  may  go  further  and  include 
illness,  notwithstanding  the  fact  that  the  distinguished  gentleman  who  read  a 
paper  here  this  afternoon,  bemoaned  the  fact  that  we  are  getting  into  a  sort 
of  paternalism,  which  is  a  long  ways  towards  socialism,  and  far,  far  away 
from  individualism ;  but  we  have  a  sort  of  suspicion  that  you  want  to  get 
back  to  that  individualism  by  the  repeal  of  the  Norris  law,  and  by  requiring 
the  workers  to  again  depend  on  the  so-called  common  law,  which  is  generally 
misunderstood,  or  not  understood,  by  the  great  mass  of  people,  and  not  under- 
stood   by    the    lawyers    themselves.     Otherwise,    we    would    not    have    a    lot    of 
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courts  rendering  decision  and  judges  trying  to  interpret  these  common  laws, 
and  volumes  and  volumes  of  books  printed,  citing  precedents,  and  what  not. 
We  get  them  regularly  from  the  Department  of  Labor,  and  the  various  State 
governments,  and  they  have  lists  of  decisions  rendered  in  this  accident  case, 
and  that  accident  case,  and  what  this  judge  said,  and  how  many  splendid 
authorities  of  judges,  long  since  dead,  and  those  who  interpreted  laws  a  century 
ago. 

These  are   brought   out    for   the   edification   of   the   poor   devil,   who   comes 
into  court,  and  asks  for  damages,  because  of  the  loss  of  a  limb,  or  something, 
or  because  his  widow  or  children  want  some  compensation   for  the  life  of  the 
man,   who   left   her  alone   on   account   of   making   money    for    some   corporation. 
But  the  gentlemen   who   are  opposed   to  the   Norris   law,   and   the   compensatory 
laws,   remind   me   of   the   denizens   of   the  jungle,   where   the   weak   are   usually 
devoured    by    the    strong;    where    the    animal    with    the    longest    claws    and    the 
sharpest    fangs,    is    master.    We    believe    we    are    living    in    a   civilized    state    of 
society.    We   believe   we    are    living   under    a   system,   where    even    a    schoolboy, 
knows  where  a  mass  of  workmen   are   in   the  city  of   Cleveland,  or   any  other 
industrial    center   of   the   country,   or   on    the    farm,   or   in    the  mining   districts, 
and  produce  a  given  amount  of  wealth  per  year,  ought  to  receive,   not  only  a 
sufficient  compensation  to  exist  on,  but  they  should  receive  sufficient  to  provide 
them   with   clothing,   and   also   sufficient   to  provide    for   sickness   and  illness,  of 
whatsoever  kind.    But  the  fact  is  that  the  most  of  the  workers  do  not  receive 
sufficient  wages,   and   therefore   we  contend,  thnt   for   example,   we   will   say,   an 
industry  here,  where  there  are  a  given  number  of  employes  who  turn  out,  we 
will  say,  $100,000,000  worth  of  wealth  annually,  and  they  receive  back  in  wages 
$20,000,000  annually.    We  maintain   that  $80,000,000  of  wealth   goes  to   the   cor- 
poration,  goes   to   the   wholesalers,   the   jobbers,   retailers,   to  support  all    classes 
in   society,   and  you  know   well   enough,   that   labor   does   support   all    classes   in 
society,  and  yet  you  have  the  effrontery  to  say,  that  after  receiving  an  average 
wage   of  $450  or  $500   per  year,   as    is   shown  by   the  government   reports,   and 
trying  to  buy  bread,  butter  and  meat,  and  the  ordinary  necessities  of  life,  on  this 
meager  income,  you  also  want  them  to  pay  a  part  of  that  wage  into  a  common 
fund   to   provide   against   accidents.    We   are   opposed   to   that   idea.    We   main- 
tain that  the  cost,  just  as  the  cost  of  the  purchase  of  a  mule,  or  the  cost  or 
repair  of  a  machine,  should  come  out  of  the  industry  as  a  whole.    It  is  immaterial 
to  us,  as  to  how  you  arrange  the   fund,  providing  for  the  ultimate  payment  to 
men,  who  are  worthy  of  receiving  consideration  in  that  industry,  because  of  the 
work  which  they  had  done. 

I  want  to  say  another  thing,  Mr.  Chairman  and  Gentlemen  of  the  Com- 
mission, that  according  to  the  best  estimates  that  have  been  made  by  students 
of  scientific  problems,  the  general  claim  is  made  that  fully  as  much  is  spent 
in  lawyers'  fees,  court  costs,  etc.,  in  these  court  cases,  as  would  compensate  for 
all  the  accidents  that  are  received  by  all  the  working  people  in  all  the  branches 
of  the  industry.  It  seems  to  me  that  under  a  systematic  arrangement,  that 
enormous  waste,  which  now  goes  to  support  a  lot  of  ambulance-chasing  lawyers, 
and  other  expenses  attendant  thereto,  were  directed  in  the  proper  direction, 
this  thing  would  be  adjusted  automatically. 

Now,  I  just  want  to  say  in  conclusion,  that  I  have  had  an  opportunity  in 
the  last  few  months,  of  traversing  a  great  portion  of  this  State,  from  .the 
lakes  to  the  river,  and  wherever  I  have  gone,  through  meeting  of  workmen 
or  through  personal  contact,  I  have  found  that  this  employers'  liability  question 
is  being  more  thoroughly  studied  and  considered  and  discussed  than  any  other 
public  question  today.  You  can  go  into  almost  any  of  the  small  industrial  centers, 
and    the  workmen    there,    seem    to    pay   practically   no    attention   to    the   present 
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political  campaign,  or  to  the  promises  that  are  made  by  the  average  politician, 
but  they  are  discussing  the  matter  of  the  employers'  liability  and  the  workman's 
compensation.  They  have  come  to  the  point  where  they  realize  what  it  means, 
not  only  to  tliemselves,  but  also  to  those  dependent  upon  them,  their  wives 
and  -their  children,  and  for  that  reason  they  expect  a  further  strengthening 
of  the  Norris  law,  as  well  as  a  workman's  compensation  law,  that  will  be 
satisfactory  to  the  workers  who  have  taken  an  interest  in  this  matter. 

I  may  say,  that  it  is  due  to  the  unions  and  the  agitation  which  they  have 
created  throughout  the  State  of  Ohio,  that  we  have  the  Norris  law  on  the 
statutes  of  Ohio  today,  and  the  question  of  a  workman's  compensation  ha» 
become  a  political  one  in  this  and  in  other  States,  throughout  the  cotmtry.  This 
is  one  of  the  big  influences,  as  the  most  conservative  politicians  are  willing 
to  admit  —  it  is  the  unions  which  have  brought  it  to  the  front,  and  for  that 
reason,  they  are  unalterably  opposed  to  the  change  of  the  Norris  law,  as  might 
be  suggested  in  any  large  or  small  group  of  citizens  who  are  opposed  to  these 
humane  measures, 

Mr.  Jennings:  I  want  to  state  in  my  line  of  business  the  contractors 
don't  comply  with  the  laws  which  exist  at  the  present  time,  under  the  city  admin- 
istration, and  in  the  line  of  carrying  temporary  floors.  There  are  very  few 
contractors  who  are  carrying  temporary  floors,  and  the  law  requires  that  tem- 
porary floors  shall  be  carried,  three  floors  under  construction.  You  might  just 
as  well  say  sixteen  floors  as  three  floors,  for  you  are  not  going  to  get  three 
floors,  and  I  want  to  say  that  when  this  law  was  passed,  I  happened  to  be  one 
which  represented  our  organization,  and  I  was  asked  to  submit  ideas  for  the 
insurance  of  life  and  limb,  that  they  were  going  to  insert  in  the  new  code,  and 
the  committee  from  organized  labor  submitted  that  there  should  be  a  temporanr 
floor,  two  floors  below  the  construction,  and  the  contractors,  through  some  poli- 
ticians, knocked  it  out,  and  they  got  it  three  floors  below  construction,  and  at 
the  present  time  they  are  carrying  temporary  floors  only  in  some  instances, 
according  to  law.     I   want  to  cite  you  an  instance.     One  week  before  Christmas 

1    happened    to   be   working   on    the    H building,   and   I    stepped   off   the 

platform,  fractured  my  skull  and  I  am  subjected  to  dizzy  spells  yet,  and  no 
doubt  always  will.  Now,  if  the  contractor  wanted  to  be  so  fair,  and  had  had 
a  temporary  floor  witliin  tuo  iloors  below,  this  would  not  have  happened.  I 
walked  np  to  the  insnrancc  company;  I  wanted  to  be  fair,  and  I  did  not  want 
to  get  into  court.  I  asked  them :  ''What  do  you  think  would  be  a  reasonable 
settlement?"  and  he  said,  "what  is  your  doctor  bill?"  and  I  said,  "it  will  amount 
to  about  ninety  dollars,"  and  he  said,  "we  will  pay  you  $50  towards  the  doctor 
bill."  That  was  pretty  fair!  I  have  had  those  accidents  happen  to  me  before. 
I  have  got  my  finger  broke,  got  it  mashed.  I  wanted  to  go  and  get  it  dressed ; 
I  borrowed  a  dollar  from  the  superintendent  to  get  it  dressed,  and  I  went  back 
to  work ;  when  pay-day  came,  he  docked  me  for  the  dollar.  I  want  to  cite  you  an- 
other instance.  I  got  one  of  my  fingers  broke.  I  went  to  the  company  and  ex- 
plained that  I  would  he  oflf  about  two  weeks.  And  I  said,  "don't  you  think  that  I 
am  deserv'ing  of  my  wa^ros  during  that  time?"  The  employer  said,  "1  guess  you 
are.  We  will  see  tlie  supcri'.itf^ndcnt  and  we  will  give  you  the  wages."  1  went 
back  the  next  day,  and  he  said,  "you  have  got  nothing  coming."  I  am  going- 
back  ai^ain  to  see  how  far  the  compnny  will  go,  before  I  get  into  a  lawsuit.  I 
have  seen  some  of  tlic  cmi)loyers  stand  up  here  and  tell  you  that  they  are  in 
sympathy  with  the  workman,  and  they  believe  he  ought  to  get  some  compensa* 
tion,  and  they  will  tell  you  that  at  the  present  time,  you  have  got  nothing  coming^. 
How  many  of  those  pood  sympathizers  are  willing  to  give  a  fellow  anj-thing? 
They  will  all  tell  you  that  they  are  in  sympathy  with  you,  but  I  cited  yon  those 
cases  of  my  own  practical  experiences,  where  the  employer,  and  I  as  an  employ. 
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asked  for  a  compensation  on  a  fair  and  square  basis,  and  that   is   the  answer 
I  got. 

I  want  to  cite  you  another  job  that  I  worked  on,  down  here  for  a  bridge 
company,  some  time  ago.  When  I  was  working  there  a  man  got  killed,  and  the 
boss  picked  out  four  men  to  carry  that  man  to  the  office.  He  said  if  I  knew 
where  that  man  lived,  and  I  .told  it,  I  was  discharged.  That  injured  man  lay 
on  a  stretcher  for  ten  hours  waiting  for  a  train  to  pass.  He  died  in  the  office, 
on  account  of  lack  of  doctor's  care. 

It  was  the  employers  that  caused  us  to  organize,  to  show  them  that  we 
were  human.  Now,  when  I  go  out  to  see  this  employer,  I  know  his  answer,  but 
I  am  going  to  see  ju.st  how  far  he  will  go.  I  want  to  see  where  I  am  at.  If 
the  employers  wanted  to  protect  human  life  so  much,  the  contractors  would  have 
a  temporary  floor,  two  floors  below  the  construction,  instead  of  three,  and  if 
they  had  done  this,  I  would  not  have  a  fractured  skull,  as  I  have  today. 

Mr.  Chairman  :     We  will  now  hear  from  Mr.  Frankel. 

Mr.  Frankel:  I  have  not  very  much  to  say  about  this  subject  of  accidents, 
for  I  know  that  your  time  is  too  valuable,  and  ought  to  be  used  to  listen  to  men 
who  know  considerably  about  this  proposition.  I  am  sorry  that  you  called  on  me 
to  discuss  it  in  any  way,  because  I  cannot  do  it  as  the  other  people  have  done, 
and  in  the  way  they  have  given  credit  to  it,  but  as  long  as  you  have  asked  me  to 
say  something,  I  want  to  give  you  the  experiences  of  the  discussions  that  the 
different  bodies  of  employers,  with  which  I  am  connected,  have  had  about  this. 
They  all  seem  to  he  in  favor  of  a  workman's  compensation  law,  under  fair  laws. 
These  men  are  practical  business  men  and  do  not  know  very  much  about  the 
law.  Every  time  they  discussed  it,  they,  so  to  speak,  ran  up  against  a  stone  wall, 
and  they  do  not  know  how  to  figure  out  what  the  employers  should  pay  and  what 
the  employes  should  pay.  They  feel  that  both  ought  to  pay  something.  In  other 
words,  they  feel  that  the  industry  should  bear  the  expense,  and  the  only  differ- 
ence in  the  proposition  of  industries,  in  their  minds,  is  the  meaning  of  the  word 
industry  in  the  minds  of  our  friends,  the  speakers  on  the  opposition,  as  that 
industry,  in  their  opinion,  is  the  workers,  and  the  employers,  they  each  have  a 
certain  amount  to  bear.  The  employer  receives  a  certain  amount  of  compensa- 
tion and  a  certain  amount  of  returns  out  of  his  business  or  out  of  the  given  in- 
dustry in  the  form  of  dividends,  when  he  gets  dividends,  and  the  employe  on  the 
other  hand,  gets  his  form  of  compensation  in  the  way  of  pay.  They  both  form 
part  of  the  industry,  so  that  the  two  agree  that  industry  should  bear  part  of  these 
expenses.  They  agree  that  they  —  and  this  is  the  only  part  that  I  would  enter 
into  a  discussion  on.  First,  they  are  in  favor  of  a  workman's  compensation  and 
a  fair  one;  second,  they  have  to  have  it  and  are  willing  to  pay  a  portion  of  the 
expense,  but  they  agree  that  the  employe  should  pay  his  share,  whatever  it  may 
be,  but  I  think  that  is  a  question  which  this  Commission  can  work  out  in  due 
course  of  time.  The  majority  don't  think  that  the  State  should  bear  anything 
but  the  administration,  but  they  believe  in  a  workman's  compensation  act.  but 
they  want  to  be  fair  and  want  the  employe  to  pay  a  portion  of  the  expense,  that 
is  what  they  would  like  to  see. 

Mr.  Smith  :  I  would  like  to  ask  you  a  few  questions,  Mr.  Frankel.  Did 
you  not  attend  the  hearing  at  Columbus,  on  the  Xorris  bill,  when  it  was  pre- 
sented by  Mr.  Norris,  and  discussed  at  length  by  Mr.  Jones  and  myself  before 
the  Labor  Committee  of  the  House  and  Senate? 

Mr.  Frankel:  You  mean  at  Columbus,  before  the  Labor  Committee  of 
the  House  and  Senate? 

Mr.   Smith  :     Mr.  Frankel,  I  mean  in  the  Senate  Chamber. 

Mr,  Frankel:     Yes,  I  recall  that. 
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Mr.  Smith  :  Do  you  remember  a  conversation  between  Mr.  Xewconib  and 
myself,  going  from  the  Chamber  of  the  House  to  the  Senate? 

Mr.  Frankel:     Yes,  I  remember  that. 

Mr.  Smith  :  What  was  that  conversation  which  I  had  with  Mr.  Newcoinb, 
concerning  the  Norris  bill  —  what  did  Mr.  Newcomb  say  in  regard  to  this  bill, 
as  presented  to  Hke  General  Assembly,  in  regard  to  the  lawyers? 

Mr.  Frankel:  Mr.  Newcomb  said  that  he  thought  it  was  a  pretty  good 
lawyers'  bill,  and  he  did  not  want  you  to  speak  against  it. 

Mr.   Newcomb:     Where  was  that  conversation  held,  Mr.  Frankel? 

Mk.  Frankel:  Don't  you  recall  when  we  left  the  Senate  Chamber,  Mr. 
Anderson,  who  drew  up  the  bill,  and  argued  for  the  Norris  bill,  that  Mr.  Smith, 
Mr.  James,  and  a  few  others,  all  walked  over  to  the  Chamber  of  the  House,  and 
just  before  we  entered  the  door  of  the  House,  three  of  you  stopped  together, 
you,  Mr.  Anderson  and  I,  were  near  you,  and  you  told  Smith  that  he  should  not 
argue  against  the  bill,  that  it  was  a  pretty  good  lawyers'  bill.  I  thought  you 
said  it  in  a  sort  of  a  "jolly,"  and  I  never  gave  it  much  attention.  We  all  dis- 
"Cussed  the  liability  of  the  workman's  compensation,  and  other  things. 

Mr.  Newcomb:  This  conversation  you  speak  of  occurred  between  the 
House  and   Senate,   or  was   it   in   the  lobby  of   the   House? 

Mr.  Frankel:  Not  in  the  lobby,  but  in  the  hall  that  runs  between  the 
House  and  Senate. 

Mr.  Newcomb:     Was  the  House  in  session  that  night? 

Mr.   Frankel:     No,  there   was  nobody  there  at  that  time. 

Mr,  Newcomb:     What  were  we  doing  in  the  hall? 

Mr.  Frankel:  Going  through  for  our  coats;  I  know  I  was  going  through 
for  mine. 

Mr.  Newcomb  :  1  have  no  recollection  of  any  such  conversation.  I  want 
to  state  that  the  Norris  bill  is  a  good  bill  for  lawyers,  if  the  employer  docs 
not  live  up  to  the  law.  I  want  to  say  this  for  the  record :  I  have  served  six  years 
for  t'r.e  employers  and  six  years  for  the  employes,  and  I  have  had  whacks  at 
both  sides.  The  first  man  who  gets  a  chance  at  the  injured  man,  is  the  employer. 
He  does  not  need  to  get  a  lawyer.  Under  the  Norris  law  they  are  liable  for 
these  accidents.  The  American  Steel  and  Wire  Company  has  a  system,  and  they 
have  only  had  two  lawsuits  since  this  Norris  law  has  gone  into  effect.  There 
has  only  been  one  case  which  has  come  into  my  office  since  this  law  has  gone 
into  effect,  and  Mr.  Wilson  will  not  deny  that  they  have  doubled  their  force 
in  the  claim  department. 

I  want  to  repeat  that  I  have  no  recollection  of  this  conversation.  I  may 
have  said  it.  I  told  Mr.  Smith  that  I  did  not,  and  I  have  no  recollection 
•except  at  the  Neil  House,  but  in  order  that  there  may  be  no  doubt  as  to  where 
I  stand  on  this  matter,  I  wish  to  say  that  it  is  an  absolutely  fair  law  and  will  be 
a  good  one  for  the  attorneys,  if  the  employer  does  not  treat  his  employes 
squarely. 

Mr.  S.  V.  MacMahon  :  Is  it  possible  for  the  Norris  bill  to  be  a  good 
bill  for  the  lawyers  without  being  a  good  bill  for  the  injured  man? 

Mr,  Frankel:  I  am  not  prepared  to  discuss  that,  I  would  not  attempt 
to  do  it.  I  do  not  want  to  enter  into  any  discussion  of  the  Norris  bill.  Now, 
in  reference  to  this  conversation  —  I  would  not  want  to  give  it  that  much 
importance. 

Mr,  McMahon  :  The  better  it  is  for  the  lawyers,  the  better  it  would  be 
for  the  injured  man,  isn't  that  correct? 

Mr.    Frankel:     Possibly;    I    do    not    know    anything    about    that. 

Mr.   Eskridge:    As  I   understand   it,  Mr.  Frankel,  you  were  reporting  the 
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discussions  of   the   manufacturers,   which  you   represented;   in   other   words,   the 
manufacturers  had   decided   that  they  believed   in  a   compensation   act? 

Mr,  Frankel:  We  had  many  discussions  of  it;  the  foundry  men  met 
and  discussed  that,  and  a  number  of  people,  possibly  fifteen  or  twenty,  would 
meet  and  discuss  it,  and  they  came  to  the  conclusions,  as  I  have  stated. 

Mr.  Eskridge:  Their  conclusions  that  they  came  to,  as  you  explained, 
they  believed  in  compensation  whereby  the  employer  would  pay  a  part,  and 
the  employe  pay  a  part;  but  did  they  discuss  what  part  each  should  pay? 

Mr.  Frankel:  You  recall  that  is  what  I  said,  they  ran  up  against  a  stone 
wall;  that  they  would  go  so  far  and  they  could  not  get  around  it. 

Mr.  Eskridge:  Did  you  understand  them,  in  their  discussions,  that  they 
were  going  to  pay  their  part  out  oi  their  dividends  and  not  charge  it  up  to  the 
cost  of  manufacture;  or  were  they  going  to  charge  it  to  the  manufacture  and 
add  it  to  operating  expenses? 

Mr.  Frankel:     We  didn't  carry  it  that  far;  they  didn't  go  that  far. 

Mr.  Eskridge:  You  made  the  statement  that  the  employer  got  dividends  ' 
for  his  returns,  and  the  employe  got  w^ges  for  his  work.  And  I  wanted  to 
find  out  how  those  employers  felt  about  it,  whether  they  considered  the  divi- 
dends which  they  received  clear  and  above  the  e.irning  expense  of  the  plant, 
was  the  same  as  the  wages  received  by  the  employes,  and  if  that  was  what  they 
were  going  to  pay  out  of  the  dividends,  and  not  charge  it  to  the  public;  if  they 
were,  then  there  would  be  some  reason  in  saying  that  the  other  side  should 
pay.  If  they  were  going  to  charge  it  up  to  the  manufactured  goods,  I  wanted 
to  know  where  the  employe  was  going  to  get  his  charge  in. 

Mr.  Chairman  :     We  will  now  hear  from  Mr.  West. 

Mr.  West:  I  represent  the  Cooks'  organization  of  the  city  of  Cleve- 
land, and  I  want  to  say  that  in  the  organization  which  I  represent  there  are 
quite  a  few  men  who  are  of  the  foreign  element.  In  this  city,  as  well  as 
other  cities,  we  have  a  whole  lot  —  the  most  of  our  sick  benefits  are  paid  out 
to  men  who  get  scalded  and  burned,  etc.,  in  those  kitchens.  I  believe  I  could 
truthfully  say,  that  75  per  cent  of  the  sick  benefits  are  paid  for  scalds  and 
burns.  We  have  a  sick  benefit  and  also  a  death  benefit  which  we  pay  from 
the  organization.  W^e  find  out  in  most  of  the  kitchens  around  —  I  will  not  say 
most,  but  a  great  many  of  those  kitchens,  the  top  of  the  stoves  are  like  a  rough 
sea,  all  bent  up,  and  everything  like  that.  When  he  gets  a  hurried  order,  he 
pulls  the  French  fryer  across  hastily;  it  spills  over,  the  flames  flare  up  and  the 
man  is  burned  on  his  face  and  hands.  I  know  instances  in  this  town,  one 
place  where  they  had  a  steam  boiler  for  hot  water,  and  also  a  steamer  for 
steaming  vegetables,  and  making  sauce,  etc.  The  steam  boiler  was  supposed 
to  be  automatic,  so  that  it  would  turn  off  the  water.  The  boiler  blew  up.  One 
of  the  miscellaneous  help  and  one  of  the  cooks  got  badly  scalded;  the  water 
ran  down  into  the  boiler  and  cooled  the  boiler;  the  steam  flew  out  and  I  was 
burned  and  scalded.  We.  had  a  case  on  a  Buffalo  boat.  He  was  cook  on  the 
boat,  and  he  sued  for  damages.  The  company  would  not  give  him  anything. 
I  believe  it  was  attorneys  Hart  &  Goulder,  who  were  attorneys  for  the  vessel 
owners'  association.  Mr.  Goulder  made  the  argument  that  this  man  pulled  over 
the  French  fryer.  He  was  a  Frenchman  and  could  not  talk  very  good  English. 
It  was  not  a  good  cook  stove,  and  it  burned  him;  he  laid  in  the  Buffalo  hospital 
for  six  weeks.  Mr.  Goulder  made  the  argument  that  he  had  pulled  over  the 
top  of  the  stove,  the  side  of  the  stove  tipped  over,  and  he  couldn't  get  any- 
thing. It  is  in  the  records  of  the  court  here.  I  believe  there  are  not  any  cases 
where  we  have  ever  got  anything,  and  if  they  did  try  to  get  anything  it  would 
make  trouble  with  all  the  restaurant  keepers;  for  if  we  did  sue,  and  get  any- 
thing, we  would  probably  have  to  pay  it  all  to  the  lawyers.    I  know  that  many 
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of  our  fellows  are  of  the  foreign  element,  and  do  not  understand  those  things, 
and  they  just  let  it  drop,  and  they  say,  "We  won't  get  anything,  anyhow." 

In  a  good  many  cases  the  owners  of  restaurants  do  not  look  after  the 
plumbing,  and  they  have  tlie  pipes  tied  with  rags,  and  things  like  that,  and 
you  take  those  heaters,  they  blow  up  occasionally.  They  may  go  along  all  right 
for  a  good  while;  then  the  first  thing  you  know,  they  are  all  stuffed  up  and  the 
steam  must  go  somewhere. 

Mr.  Chairman:     We  will  now  hear  from  Mr.  T.  D.  West, 

Mr.  West:  Mr.  Chairman  and  Gentlemen  of  the  Commission:  I  represent 
an  association,  called  the  American  Anti-Accident  Association.  It  was  organ- 
ized for  the  direct  purpose  of  prevention  of  accidents.  The  society  has  been 
in  existence  for  two  years  and  has  done  considerable  good  work.  The  speaker 
himself  is  properly  credited  as  being  the  instigator  of  the  sane  and  safe  Fourth 
in  your  city.  My  desire  at  this  time,  is  to  suggest  a  board  of  what  would  be 
called  a  Society  of  Anti-Accident,  similar  to  our  boards  of  trade.  We,  at  the 
present  time,  as  a  people,  have  very  little  that  affords  us  any  opportunity  for 
complaint,  or  for  investigation  in  a  general  way,  as  to  what  may  cause  our 
accidents.  We  have  our  State  inspectors,  but  as  is  well  known,  their  time  is 
so  completely  occupied,  that  it  is  rarely  that  they  are  seen  around  our  plants 
but  once  a  year.  I  take  the  position,  that  an  organization,  similar  to  our 
boards  of  trade,  and  in  all  our  communities,  which  would  have  for  its  sole 
object,  to  look  after  the  work  of  prevention  of  accidents,  would  be  a  very 
valuable  institution.  We  are  today,  as  citizens,  without  any  means  of  entering 
complaints.  As  w^e  go  along  the  streets  we  may  see  dangers,  but  there  is  no  head 
for  us  to  complain  to.  The  same  is  the  case  with  buildings.  We  may,  as 
observers,  be  desirous  to  prevent  accidents,  seeing  things,  but  there  is  no  head  for 
us  to  go  to.  It  is  not  only  in  our  factories,  but  in  our  streets,  and  most  every- 
where we  turn,  we  see  something  that  is  dangerous,  but  with  a  head,  similar, 
as  I  suggest,  it  does  seem  to  me,  we  would  have  something  tangible  that  would 
help  us  prevent  accidents  at  the  present  time.  Here  we  are,  at  the  present  time, 
maim  in. g:  on  an  average  of  1,600  people  a  day.  It  is  something  terrible.  Since 
the  introduction  of  automobiles,  we  are  killing  on  an  average  of  four  a  day,  and 
maiminc?  a  lar^e  number.  1  simply  bring  this  suggestion  before  your  Com- 
mission, thinking  that  it  would  be  an  idea  that  could  be  well  taken  up  and 
carried  forward.  I  know  your  time  is  valuable  here  and  I  do  not  want  to  take 
up  much  of  it.     I  thank  you   for  your  courtesy. 

Mr.  Chairman  :     We  will  now  hear  from  Mr.  John  Sikes. 

Mr.  John  Sykes:  I  represent  the  American  Society  of  Carpenters  and 
Joiners.  We  are  of  the  opinion  that  the  Norris  law  should  remain  intact,  and 
also  that  there  should  be  a  compensation  law.  The  organization  that  I  represent, 
pays  an  accident  benefit  varying  from  $175  to  $700  for  total  disability.  We  also 
pay  a  sick  benefit  of  $l.'20  a  week  for  six  months,  and  $2.10  a  week  so  long 
as  sickness  lasts.  1  do  not  know,  in  the  '20  years  that  I  have  been  in  this  city, 
that  one  of  our  members  has  ever  received  a  single  penny  from  an  employer 
through  accident,  although  we  have  had  many  of  our  members  meet  with  accidents. 
One  member  in  particular,  about  20  years  ago,  met  with  an  accident,  who  is 
still  receiving  a  benefit  from  our  organization  —  that  is,  the  low  rate  benefit. 
We  have  in  addition  to  that,  an  old  age  pension,  which  is  $2.80  per  week,  and 
they  are  now  receiving  that  pension  through  old  age.  That  is  connected  with  our 
organization.  Personally,  I  am  thoroughly  interested  in  a  compensation  act, 
and  also  the  employers'  liability  act,  because  one  of  my  sons,  a  minor  at  that 
time,  between  the  years  of  19  and  20,  met  with  an  accident  that  took  his 
right  hand  off,  and  he  was  at  that  time  working  for  the  Standard  Lighting 
Company  of  this  city.     The  Company  offered  to  give  me  $100  and  the  insurance 
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company  offered  me  another  $150  —  if  my  memory  serves  me  right  —  but  I  flatly 
refused  it.  I  took  this  view  of  it:  That  the  boy,  when  he  grew  up  to  man- 
hood, he  would  look  at  his  wrist  and  say :  "My  father  said  that  $250  was 
enough  for  that  right  hand."  I  says,  **No,"  1  took  the  chances  in  the  court, 
and  from  that  day  to  this,  neither  nie  nor  my  son  has  received  one  cent.  He 
is  still  a  member  of  this  community,  without  a  right  hand,  -now  23  years  old. 
I  know  I  voice  the  sentiment  of  our  members,  when  I  say  that  we  are  totally 
opposed  to  the  repeal  of  that.Norris  law,  and  I  know  also  that  I  voice  the 
sentiments  of  that  organization,  when  I  say  that  they  are  in  favor  of  a  compen- 
sation law.  It  seems  to  me  that  if  a  man  met  with  an  accident,  that  he  should, 
if  he  was  not  satisfied  with  ihe  'Cjnip.-nsrition  that  may  be  given,  he  ought  to 
have  an  opportunity  to  test  it  throuj^h  the  \orris  law,  and  if  he  fails  in  that, 
he  ought  to  have  an  opportuniy  to  come  back  under  the  compensation  law.  That 
is  my  view  and  1  believe  that  I  voice  t'le  sentiment  of  our  members  in  saying 
so.  I  do  not  know  that  I  hnve  anything  more  to  add,  but  I  simply  tried  to 
bring  out   a    few   points. 

Mr.  Thomas:  Is  it  not  a  fact,  that  the  accident  to  your  boy,  was  directly 
caused  by  the  negligence  of  the   foreman  of  tlie  plant? 

Mr.  Sykes:  Yes,  that  is  my  judgment.  The  boy  was  at  the  machine, 
called  a  press.  The  machine  got  out  bi  order.  He  called  the  attention  of  the 
foreman  to  this  fact,  and  he  said,  "AH  right,  I  will  go  and  fix  it.  You  go  back 
to  the  machine."  In  his  judgment  it  was  not  in  the  right  order.  He  put  his 
hand  through,  gave  it  a  little  touch  so  that  it  would  trip  through,  but  it  did  not 
trip  through.  The  foreman  touched  and  tripped  the  lever,  and  started  the  ma- 
chine. It  cut  off  Tom's  hand,  and  he  didn't  get  a  cent  for  it.  I  might  say 
that  somebody  paid  the  hospital  bill.     We  didn't. 

Mr.    Rohr:     What  disposition   was   marie   of   the  case  by   the   courts? 

Mr.   Sykes  :     I   do  not  kiiuw. 

Mr.  Thom.as:  Is  ,it  not  a  fact,  that  the  case  was  tlirown  out  of  the 
courts  on    account   of   the    fellow-servant   rule? 

Mr.  Sykes:  Yes,  sir;  the  foreman  was  considered  a  fellow-servant  —  the 
foreman  of  the  works  was. 

Mr.  Xewcomb  :  I  represented  the  company  in  that  case  partly,  and  Mr. 
Sykes  was  the  victim  of  the  injustice  of  the  fellow-servant  law  —  judge-made 
fellow-servant  law.  There  was  a  deliberate  case  of  cuttins^  (jff  his  boy's  hand, 
and  it  was  thrown  out  of  court.  If  the  Xorris  law  had  been  in  operation  at 
that  time  he  would   have  been   paid   for  the   loss   of  his   hand. 

Mr.  Smith:     What  did  the  foreman  do? 

Mr.  Sykes:  He  tripped  a  lever  under  the  boy's  hand  wliile  in  the  machine, 
pushing  through   a   cup.     I   do   not  just  exactly  know. 

Mr.  Smith  :  Then  the  foreman  was  the  direct  cause  of  the  boy  losing 
his  hand? 

Mr.  Sykes:  Yes,  by  operating  the  lever  while  the  boy's  hand  was  in  the 
machine. 

Mr.  Smith  :  Do  you  believe  that  the  man  should  be  punished  for  that 
act,  the  same  as  the  employer? 

Mr.   Sykes  :     I  think  the  company  should  be   bound   for  it. 

Mr.   Smith:     Do  you  believe  he   should  be   punished? 

Mr.  Sykes:  I  do  not  think  that  he  did  it  wilfully.  I  say,  that  no  one 
should  be  punished  only  for  wilful  acts.  The  company  should  be  made  re- 
sponsible for  the  injury.  Of  course,  they  cannot  place  a  hand  on  the  hoy,  but 
they  should  give  him  some  compensation.  The  Standard  Lighting  Company 
should  be  made  to  support  that  boy  in  some  shape,  manner  or  form,  but  he  has 
not  received  one  cent;  neither  have  I. 
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Mr.  Smith  :  Do  you  believe  that  the  man  who  was  the  cause  of  the  acci- 
dent, should  go  scott  free?    Should  he  be  forgotten  in  the  case,  entirely? 

Mr.  Sykes:    I  do,  because  there  was  no  wilful  intent. 

Mr.  Rohr:  You  think  that  if  the  foreman  had  warned  the  boy.  to  clear 
the  machine,  that  the  boy  would  have  taken  his  hand  out  —  if  the  foreman  had 
said:     "Look  out." 

Mr.  Sykes:  There  is  no  doubt  in  my  mind  but  what  the  boy  would  have 
taken  his  hand  out. 

Mr.  Rohr:  Do  you  think,  in  your  judgment,  that  the  foreman  was  acting 
as  the  representative  of  the  employer? 

Mr.  Sykes  :  I  do,  because  the  foreman  is  all  over  the  establishment.  If 
the  machine  is  out  of  order,  the  boy  calls  the  foreman's  attention  to  it,  and  they 
come  there  and  fix  the  machine. 

Mr.  Rohr:  The  employer  might  go  fishing  for  a  week  or  so,  and  the 
foreman   would  run  the  shop. 

Mr.  S.  V.  McM.AHON :  Is  it  not  a  fact,  that  if  that  case  were  in  the  courts 
of  Ohio,  even  before  the  Norris  law,  that  the  foreman  being  the  alter  ego,  the 
other  I  for  the  employer,  that  the  employer  would  be  responsible? 

Mr.  Sykes:     It  was  thrown  out  of  court. 

Mr.  Thomas  :  It  was  thrown  out  because  of  the  Federal  statute,  and  be- 
cause there  was  no  Ohio  statutes  on  the  books,  something  similar  to  the  Nor- 
ris law. 

Mr.   Sykes  :     I  am  not  well  enough  versed  in  law  to  answer  that  question. 

Mr.  Chairman  :     We  will  now  hear  from  Mr.  Couch. 

Mr.  W.  J.  Couch  :  I  was  only  requested  to  appear  here  yesterday.  Now, 
I  cannot  say  much.  If  you  have  anything  to  ask,  I  am  a  motorman  of  several 
years'  experience. 

At  this  point.  Chairman  Boyd  announced  that  it  was  neessary  for  him  to 
catch  a  train  for  Toledo.     Secretary  Rohr  in  the  chair. 

Mr.   Rohr:     Any  gentleman  here  have  any  questions  to  ask  Mr.  Couch? 

Mr.  Eskridge:  I  would  like  to  ask  if  the  street  car  company  pays  any- 
thing to  the  employes  if  they  get  hurt? 

Mr.  Couch  :  Yes,  sir.  Yes,  sir ;  I  have  burned  my  hand  on  the  over- 
head switch,  and  was  off  four  days.  I  received  full  pay.  The  inspector  burned 
his  hand  in  a  similar  way,  and  he  also  received  full  pay.  I  can  only  speak 
from  hearsay  in  regard  to  others,  but  I  understand  that  some  of  them  received 
full    pay    and    others   half    pay. 

Mr.  Eskridge:  Do  the  cmi^loycs  pay  any  part  of  this  fund  or  does  the 
employer  pay  it  all  ? 

Mr.  Couch  :  As  I  understand  it,  the  franchise  sets  apart  a  fund  for  that 
purpose. 

Mr.  Eskridge:  The  company  didn't  do  it  themselves,  the  law  made  them 
(If)  it.  It  i.s  a  city  law;  it  is  the  franchise  that  makes  them  do  it  —  makes  the 
company  pay   it? 

Mr.    Couch  :     I   .suppose   so. 

Mr.  Thomas:  I^cfc^rc  the  present  franchise  went  into  effect,  what  did  the 
Cleveland  I'^lcctric  Railway  pay  for  accidents,  which  caused  the  death  of  motor- 
mvn  ? 

Mr.   C()i;ch  :     I   am   unable  to  answer  that. 

Mr.  Thomas:     Do  you  know  whether  they  ever  paid  anything? 

^TR.    Coi.'cn :     I    cannot    state    positively. 

Mr.  Eskridge:  You  do  not  know  whether  they  paid  for  accidents  of  any 
kind? 

Mr.  Core  h  :     I  have  cited  my  own  case. 
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Mr.  Eskriix;e:     How  long  ago  was  that? 

Mjt  Couch  :  This  was  before  that  law  or  ordinance  was  passed,  but  1 
think  they  are  pursuing  the  same  policy  as  they  did  before. 

AUl  Eskridce:  Do  you  know  whether  it  was  raised  through  a  public  fund, 
or  whether  it  was  set  apart  as  part  of  the  running  expenses? 

Mfi.  Coucu :  It  is  my  opinion  that  it  was  provided  for  in  the  same  manner 
as  it  is  now. 

Mr«  Nlwcomb:  This  Commission  has  been  sitting  here  for  nearly  three 
days,  and  I  made  the  statement  that  I  would  like  to  have  some  one  come  for- 
ward and  point  out  where  the  Norris  law  was  unfair.  We  had  here,  something 
like  150  captains  of  industries,  employers,  and  also  some  lawyers  representing 
them,  and  none  pointed  out  wherein  the  Norris  law  is  unfair.  The  general 
statement  was  made,  that  it  was  unfair;  but  I  have  failed  so  far  to  hear  anyone 
come  out  and  give  their  reasons  why  it  is  unfair. 

Mr.  C.  A.  Stockstrom,  President  of  the  American  Stove  Company,  Cleve- 
land, read  the  following  paper: 

The  answers  I  would  make  to  the  following  questions,  put  by  the  Com- 
mission, are  these: 

1.  What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  State  with 
regard  to  liability  of  employers  for  accidents  to  their  employes?  What,  if  any, 
arc  your  suggestions  as  to  the  amendment  of  the  law? 

The  new-  Employers'  Liability  Law  of  May  12,  1910,  is  not  fair  and  equit- 
able to  employers,  inasmuch  as  it  wholly  eliminates  the  responsibility  of  the 
employe  in  notifying  the  employer  of  any  defects  in  th«  machinery  he  may  be 
employed  at,  which  he  may  discover,  and  so  makes  accidents  more  liable  to 
occur.  It  also  almost  entirely  eliminates  "contributory  negligence"  as  a  defense. 
Nevertheless,  the  new  law  appears  to  allow  the  employe  to  recover  almost  un- 
limited damages,  same  as  before.  The  old  Ohio  law  was  fairly  equitable,  and 
the  main  objection  was  as  applicable  to  all  similar  laws,  that  perhaps  80  per 
cent  of  all  moneys  expended,  goes  for  lawyers  and  expense,  and  20  per  cent 
only,  to  the  employe. 

2.  What  is  your  opinion  of  the  operation  and  adequacy  of  the  labor  law  of 
this  State,  in  relation  to  the  prevention  of  accidents,  and  what,  if  any,  are  your 
suggestions  for  its  amendment  in  that  regard? 

A  State  museum  in  charge  of  a  Commission  in  which  accident  preventing 
contrivances  are  exhibited  and  kept  up  to  date,  should  be  established  in  every 
large  industrial  city,  for  the   free  information  of  employer  and  employe. 

3.  Is  the  court  and  jury  for  fixing  the  responsibility  for  industrial  accidents, 
now  existing  in  the  state,  satisfactory  in  its  operation?  If  you  answer  no, 
state  why. 

A  jury  system  of  any  kind  for  fixing  responsibility  and  damages  for  acci- 
dents, is  not  fair,  as  a  jury  almost  invariably  sympathizes  with  the  employe, 
especially  when  the  employer  is  a  corporation. 

4.  Are  you  in  favor  of  a  system  under  which  all  accidents  to  employes  shall 
be  compensated  for,  without  regard  to  negligence,  but  under  which  the  compensa- 
tion paid  shall  be  limited  in  amount?     Please  state  reasons  for  your  answer 

Decidedly  no;  except  in  case  of  drunkenness  or  extremely  gross  or  wilful 
negligence,  a  stipulated  compensation  should  be  paid  the  employe.     Such  a  system 
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s..\es  all  dispute  as  to  where  the  responsibility  lies.  It  saves  all  delay,  and  does 
away  with  all  hard  feelings.  It  saves  all  lawyer  and  court  costs,  and  the  employe 
gets  all  of  the  money,  and  gets  it  without  delay,  and  he  has  no  expense.  Even 
though  the  fixed  compensation  should  amount  to  only,  say  twenty  per  cent  of 
the  average  damages  recovered  under  the  present  law,  in  cases  which  terminate 
successfully  to  the  employe,  the  employe  would  average  more  net  cash  under 
the  corporation  plan..  Every  injured  employe  would  be  taken  care  of,  neither 
he  nor  the  employer,  would  be  subject  to  the  uncertainties  of  a  jury  trial,  and 
all  of  the  money  expended  would  go  to  the  right  spot  at  once.  There  would 
be  no  delay,  no  hard  feeling,  no  bother,  no  expense. 

5.  If  you  are  in  favor  of  such  a  plan,  are  you  of  the  opinion  that  the 
expense  should  be  borne  by  the  employer  or  shared  by  the  employer,  employe 
and  state? 

There  would  hardly  be  any  good  reason  for  asking  the  State  of  Ohio  to 
share  any  of  such  expense.  It  is  rather  immaterial  whether  the  employe  should 
share  in  the  expense  or  whether  the  employer  should  pay  all  of  it.  In  having 
the  employe  share  therein,  such  would  rather  complicate  the  system  without 
likely  helping  it  any.  Employers  would  have  to  raise  their  employes'  wages 
sufficiently,  so  they  could  bear  the  tax,  and  so  the  employer  would  virtually 
pay  all  the  expense  anyway.  Every  employer  would  have  to  consider  his  acci- 
dent compensation,  as  an  item  of  fixed  expense  incident  to  his  business.  To 
lessen  that  expense,  he  would  have  to  adopt  all  practical  accident  preventive 
contrivances,  and  see  to  it  that  they  were  used.  There  would  be  fewer  accidents 
•under  the  compensation  plan. 


TOLEDO. 

November  3,  1910. 

The  Commission  was  called  to  order  by  Chairman  Jas.  Harrington  Boyd, 
in  the  Conrt  House,  at  2  p.  m.,  and  made  the  following  remarks : 

The  Employers'  Liability  Commission  of  Ohio  was  appointed  by  the  Gov- 
ernor on  or  about  July  1,  1910,  "to  inquire  into  the  question  of  employers* 
liability  and  other  matters." 

The  Commission  organized  August  o,  1910.  The  individual  members  of  the 
Commission  from  August  5  to  September  2  and  3,  spent  their  time  in  investigat- 
ing the  history  and  operation  of  the  acts,  for  the  compensation  of  employes  in- 
jured in  industrial  accidents,  which  have  been  in  operation  in  European  countries 
from  three  to  twenty-seven  years.  We  have  investigated  also  the  results  of  the 
investigation  of  the  employers*  liability  commissions  of  other  States,  to-wit: 
New  York,  Massachusetts,  Wisconsin,  Minnesota,  and  Illinois.  We  have  also 
investigated  the  results  of  the  Pittsburg  Survey,  made  through  the  Russell  Sage 
Foundation  Plan,  of  all  the  industrial  accidents  of  Allegheny  County,  Pa.,  from 
June  13,  1907,  to  July  1,  1908. 

We  have  also  reviewed  the  history  of  industrial  insurance,  by  professional 
scholars  and  economists.  These  investigations  were  reported  by  the  members  of 
the  Commission,  at  our  meeting  in  Columbus  on  September  3,  1910,  and  plans 
were  then  made  for  putting  into  operation  a  scheme  for  our  investigation  at 
our  next  meeting  in  Columbus  on  September  23,  1910.  This  plan  for  securing 
information  and  the  holding  of  public  meetings,  is  now  being  carried  out.  Now, 
what  follows,  is  the  most  important  thing  of  this  system.  These  investigations 
show  for  example  that  the  liability  insurance  companies,  doing  business  in  New 
York  State,  collected  in  premiums  during  1906,  1907,  and  1908,  |23,523,58o,  and 
they  paid  out  in  settlement  of  suits,  $8,560,000. 

From  these  figures  it  follows  that  on  an  average,  only  36.34  per  cent  of 
what  employers  pay  in  premiums  for  liability  insurance,  is  paid  in  the  settlement 
of  claims  and  suits.  In  other  words,  for  every  $100  which  the  employers  pay 
out  for  protection  against  liability  to  their  injured  workmen,  less  than  $37  is 
paid  to  these  workmen ;  $63  goes  to  pay  the  salaries  of  attorneys  and  claim 
agents,  to  the  cost  of  soliciting  business,  the  court  costs  and  to  the  costs  of 
administration  and  profit. 

It  is  further  shown  that  the  injured  workman  must,  on  the  average,  pay 
out  of  this  36.31  per  cent  which  he  gets,  26.3  per  cent  to  his  attorney,  and  this 
too,  where  recoveries  are  quite  large. 

The  following  statement  is  a  most  important  one :  The  best  evidence  shows 
that  only  at  most,  less  than  25  per  cent  of  what  the  employers  pay  out  on 
account  of  the  liability  of  claims  of  workmen  injured  in  industrial  accidents,  ever 
reaches  the  hand  of  the  injured  workman.  During  the  year  of  1887,  under  the 
operation  of  the  German  insurance  law,  there  were  106,001  accidents  among 
3,861,560  workmen ;  15,970  of  these  injured  persons  were  incapacitated  for  work 
for  more  than  13  weeks.  The  next  is  a  fundamental  point:  16.78  per  cent  of 
these  15,970  injured  persons,  or  3,156  were  due  to  the  fault  of  the  employer; 
25.54  per  cent  of  these  15,970,  or  4,090  injured  workmen,  were  due  to  the  fault 
of  the  injured  employe;  54.60  per  cent,  or  8,720,  were  due  to  the  inherent  dangers 
of  the  industry.    The  Austrian  tables,  on  the  average,  attribute  70  per  cent  of  all 
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the  industrial  accidents,  due  to  nobody's  negligence,  but  to  trade  risks.  The 
tables  of  the  W  isconsin  and  Minnesota  labor  departments  report  40  to  50  per 
cent  of  all  industrial  accidents,  on  the  average,  as  due  to  nobody's  negligence, 
but  to  trade  risks.  That  during  the  years  190G-7,  nine  insurance  companies, 
issuing  employers'  liability  policies,  insuring  employers  against  liability  arising 
out  of  injuries  to  workingmen,  were  required  to  settle  414,681  injuries.  In 
doing  so  they  made  payments  in  52,427  cases,  or  in  12.0*4  per  cent  of  the  in- 
juries, or  one  payment  was  made  to  every  eight  cases.  (New  York  Commission 
Report,  page  Oo).  These  conclusion.'^  were  amply  verified  by  the  report  of  Mr. 
E.  T.  Devine,  general  secretary  of  the  charity  organization  society  of  New  York 
City. 

W.  G.  Wilson,  of  Cleveland,  reported  on  November  2,  1910,  at  the  hearing; 
in  that  city,  that  their  company  had  adjusted  sc  me  05,000  injuries,  and  ma  le 
payments,  on  the  avera-'c,  of  six  in  every   100  injuries. 

I'irst.  Tliat  only  a  small  i)er  cent  of  workmen  injured  by  accidents  of 
employment,  receive  substantial  compensation,  and  therefore,  as  a  rule,  they  and 
those  dei'cndent  ui)on  them,  are  forced  to  a  lowor  standard  of  living,  and  are 
often  oomielled   to  depend   for  support  npo-.i   public  and  private  charity. 

Second.  Tli'it  the  present  system  is  wasteful,  beings  costly  both  to  the  State 
and  employers;  the  compensation  to  the  victims  of  accidents  beiig  inade.|ijately 
small. 

Third.  That  the  present  system  is  slow  in  operation  and  necessarily  causes 
great  delay  in   tlie  liti.c^ation  and  settlement  of  causes. 

l-'onrth.  That  the  operation  of  the  present  laws  fosters  ant'iconism  and 
strife  between   employers  and  employes. 

Now,  in  looking  towards  reine'lies.  The  German  plan  of  insurance  against 
sickness,  acci'lents,  iinalidism  and  old  aire,  in  the  industrial  accidents,  has  paid 
out  dnriiici  tlie  last  2o  M-ars,  eurline  in  1H'»-V  iJi^o2,0^i>.C»00,  of  this  total  sum.  $.V)5,- 
750,0iio  were  juaid  on  acctunit  of  sick  insurant';  >-2"V2J50  was  paid  on  account 
of  accident-,  and  sl:'...')Oi».rnM)  paid  on  aocoivn  ni  in\,-ilidism  and  old  acjo.  To  the 
fund  necessary  [n  make  these  payments,  t'.^e  einployer  contributed  .5l24.o'^'\000, 
The  employes  ru'UriI)uted  .'?)77,00o,imm),  and  tl'c  Imperial  Government  paid  the 
entire  co^t  of  a-hninistratiLin,  and  a  small  porti<vi  of  the  fun.Is  necessary  to  take 
care  of  i;n':'li.ii^-ii  and  old  a.oc. 

'i'l.c  ..••.eral  r.des  are.  i:'  it-,  i  ;t  to  the  r'i-^i'V^■  of  tlie  insurance  funds,  that 
the  enM'H'xi--  si  rJl  pa_\-  tA-o-tiiird>  of  th.e  fu'id  Te>'essary  to  take  care  of  sick 
insrr.'iH''-.  wM.di  l.i<ts  for  tl^rt- .^:;  \' eeks,  aid  t'^o  eni{>ioyers  pay  one-third.  In 
tlu  casr  of  acride;it  iii^uri  lee,  t':-^  ein:.!oyer>  iw  it  all.  In  the  case  of  invalidism 
ai:d  oil  a'.:e  insnrance.  the  Inir^'riil  (i't\  er-rne-'t  pays  $12. oO  for  each  person 
injr.re  :.  ai:«l  Vrc  Tcm:\\]  der  of  t!i-.  fnnd  is  j^aid  lialf  and  half  by  the  employers 
and  enii  'oyes. 

Wliile  all  father  Knrcpean  e"U!'trie:^,  excent  Turkey  and  Englanil,  have  a 
modii'ied  form  of  the  insurance  plan,  KiiLi]a'"'d  h.as  an  entirely  different  plan. 
wliich  V'Tv  l)rieny,  is  the   following!  : 

Ti-e  German  plan  in  1007.  had  27.172.OOii  workmen  insured  against  sickness, 
accidents  and  ohl  a^(\  out  of  a  I'onulatijon  of  ij'i. 000,000  of  people. 

Xow,  briefly,  tlie  Kn-iH^h  plan,  winch  has  13.00o,000  workmen  insured,  is 
the  following:: 

In  ca<e  of  death,  the  compensation  pai<l,  is  at  most,  three  j-ears'  wages  of 
{:]<'<•  [ler  year,  or  $1,40G.  with  a  minimum  payment  of  three  years*  wages  at  £150, 
or  $7ilO. 

Ir.  case  of  flisahility,  which  lasts  lo-ic^er  than  one  week,  the  compensation 
paid   i^   one  half   weeks'  average  wai^c,   n«->t  to   exceed  $4.87,  as  long  as   the  dis- 
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ability  lasts.  Responsibility  for  the  payment  of  the  compensation,  rests  solely 
upon  the  employers,  and  they  are  not  required  to  insure.  In  both  the  German 
and  English  plan,  the  rules  of  contributory  negligence,  assumption  of  risk  and 
the  fellow-servant  rules,  are  abolished,  and  the  only  kind  of  negligence  recognized 
is  that  of  malicious  negligence,  on  the  part  of  the  employer  or  employe. 

The  fundamental  point  which  seems  to  be  overlooked  in  most  every  instance, 
is  the  following: 

Even  the  statistics  of  the  United  States,  insofar  as  they  are  available,  show 
that  over  50  per  cent  of  all  industrial  accidents,  are  due  to  the  inherent  dangers 
and  risks  of  the  industrial  business ;  that  not  to  exceed  20  per  cent  of  all  these 
accidents,  are  due  or  attributable  entirely  to  the  nei^ligencc  of  the  employer,  and 
at   most   25}   per  cent   are   attributable   solely   to   tlie   negligence   of   the   employe. 

Xow,  the  common  law  docs  not  presume  to  furnish  a  plan  of  relief,  except 
where  it  can  be  proven  that  the  defendant  is  at  fault.  Therefore,  the  common 
law  was  not  presumed  to  furnish  any  relief  for  something  like  GO  to  80  per  cent 
of  all  persons  iiijurcd  in  the  United  States,  and  the  best  estimate  of  the  number 
of  persons  injured  and  killed  in  industrial  acciilents  in  1001),  is  530,000  people. 
In  order  to  impress  that  upon  your  minds,  I  have  figured  up  the  following  propo- 
sition : 

In  the  battle  of  Gettysburg,  which  lasted  three  days  in  actual  fighting,  there 
were  killed  and  wounded  and  missing  4'J,500  soldiers,  and  if,  therefore,  you  were 
to  have  a  battle  of  Gettysburg  in  one  of  each  of  twelve  divisions  of  the 
United  States,  one  in  Oiie  month,  say  in  the  nei^]d)orhood  of  Boston,  and  the 
next  month  in  the  neiL>hborhood  of  New  York  City,  and  the  third  month  in  the 
neighborhood  of  New  Orleans,  then  one  in  Chicago,  then  one  in  St.  Louis,  and 
one  in  Minneapolis,  and  put  one  in  Pittsburg,  and  one  at  Denver,  and  one  at  Port- 
land, and  one  at  the  end  of  the  year  at  San  Francisco,  you  would  not  create 
quite  the  damage  and  destruction  which  takes  place  in  the  industrial  activity  of 
the  United  States,  and  for  all  of  that  destruction,  the  common  law  remedy  does 
not  pretend  to  furnish  any  remedy  or  relief,  only  in  those  cases  in  which  the 
employer  is  negligent,  and  the  best  figures  indicate  that  it  does  not  exceed  20 
per  cent  of  all  injuries,  and  even  the  part  of  that  relief  which  reaches  the  em- 
ploye, is  less  than  one-fifth  of  w^hat  the  employer  pays  out,  etc. 

And  so  tl:e  purpose  of  the  Connnission  is  to  gather  as  much  information 
as  possible,  by  public  hearings  and  otherwise,  by  historical  investigations,  of 
plans  and  operations  in  foreign  countries  and  the  investigation  of  the  Commissions 
already  at  work  in  those  countries,  and  try  to  formulate  some  new  plan  of  com- 
pensation of  workmen  injured  in  industrial  accidents,  and  perhaps  we  shall  say, 
without  regard  to  negligence,  unless  it  shall  be  for  maliciou*;  negligence  on  the 
part  of  the  employer  or  employe.  The  compensation  should  be  at  hand  and 
should  be  paid  direct  to  the  employe  without  any  waste. 

Mr.   Chairman:     We  will   now  be  pleased  to  hear  from   Mr.  M.  J.   Gibbs. 

Mr.  Gibbs:  Mr.  Chairman,  I  want  to  say  that  the  position  which  I  have 
now,  is  because  I  am  chairman  of  the  committee  of  the  manufacturers  of  the 
city  of  Toledo,  who  have  been  discussing  this  matter  for  some  time.  I  make 
this  report,  because  I  am  chairman  of  this  committee.  It  does  not  necessarily 
embody  my  views.  I  agreed  to  it,  but  reserved  mv  right  to  di^^agree.  The  em- 
ployers of  this  city  have  learned  a  great  deal  about  this  matter  throrgh  these 
meetings. 

Mr.   Gibbs  thereupon   proceeded  to   read   and   present   the    following  paper: 
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Toledo,  O.,  November  3,  1010. 

The  Employers'  Liability  Commission  of  Ohio : 

Gentlemen:     The   manufacturers  of   Toledo,   employers   of   labor,   knowing 
that  you  were  to  have  public  hearing  here,  covering  employers'  liability  matters, 
have  held,  within  the  last  mon^h,  a  half  dozen  meetings,  each  meeting  attended 
•  by   from  twenty  to  sixty   employers,  representing  all   of  Toledo's  employers. 

At  these  meetings,  this  whole  question  has  been  fully  and  frankly  discussed, 
taking  the  six  questions  which  you  have  asked  of  employers,  as  a  basis  for  the 
discussion. 

It  was  thotlght  when  these  meetings  were  first  called,  that  answers  to  your 
questions  be  made  by  individual  concerns,  but  on  going  into  the  matter,  wc 
found  that  we  were  able  to  agree  on  the  main  points,  and  so  determined  to 
make  a  report  for  the  manufacturers  of  the  city,  leaving  it  open,  of  course,  for 
each  employer  to  answer  your  questions  individually,  if  he  saw  fit. 

A  committee  of  seven  was  appointed  to  prepare  a  statement  to  submit  to 
your  Commission  at  this  meeting.  Such  statement  was  submitted  to  employers, 
approved  by  them  and  is  now  submitted  to  you,  as  setting  forth  our  position  in 
this  matter.  We  have  urged  employers  of  labor  to  attend  the  hearings  <-f  your 
Commission,  and  to  set  forth  their  individual  views,  answering  any  questions  you 
may  have  to  ask,  and  helping  in  every  way  possible  to  assist  your  Commission 
to  arrive  at  some  practical   and   fair  recommendation. 

The  following  statement  outlines  our  views  as  arrived  at,  in  the  time  we 
have  had  to  devote  to  the  matter,  and  with  the  information  which  we  have  at  hand. 
We  do  not  submit  these  suggestions  with  any  thought  that  they  are  final  or 
that  we  may  not,  upon  further  investigation,  wish  to  change  them  in  some  par- 
ticulars. 

In  answering  the  questions  which  your  Commission  has  sent  out  to  em- 
ployers of  labor,  we  believe  that  our  answers  will  be  best  understood  if,  before 
making  them,  we  state  in  a  general  way,  our  position. 

With  this  in  mind,  we  wish  to  make  the  following  statement:  We  are  in 
favor  of  a  compulsory  compensation  act,  applying  in  all  cases,  regardless  of  neg- 
ligence, except  in  those  cases  where  the  negligence  if  wilful,  the  expense  to  be 
shared  by  the  employes  and  the  employer,  and  the  beneficiary,  in  all  cases,  to 
have  the  option  of  taking  advantage  of  the  compensation  act,  or  of  resorting  to 
the  common  law  of  the  State.  With  this  general  statement  before  you  —  will 
answer  your  questions  as  follows : 

Question  1.  What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  State 
with  rcpard  to  liability  of  employers  for  accidents  to  their  employees?  What,  if 
any,  arc  your  suggestions  as  to  the  amendment  of  the  law? 

Answer:  We  believe  the  present  law  is  not  strictly  fair  to  employer,  in 
that  it  practically  eliminates  the  defenses  of  fellow-servant,  contributory  negligence 
and  assumption  of  risk.  The  present  law  is  based  upon  the  assumption  that  liti- 
gation is  necessary  before  recovery.  It  puts  both  employer  and  employe  upon 
the  defensive,  and  tends  to  create  breach  where  unity  should  exist  It  multiplies 
litigation,  crowds  our  courts  and  delays  relief  to  the  injured  party. 

In  view  of  the  fact  that  we  recommend  a  compulsory  compensation  act, 
universal  in  its  application,  we  believe  and  recommend  that  the  present  Norris  law 
should  be  repealed.  We  believe  that  under  these  conditions,  speedy  relief  would 
be  afforded,  and  that  litigation  would  be  discouraged. 

In  explanation  of  this  position,  we  fully  believe  that  any  legislation  drafted 
along  these  lines,  is  intended  to  bring  about  the  greatest  good  for  the  greatest 
number,  and  that  in  isolated  cases,  some  beneficiaries  may  not  get  as  much  under 
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this  act  as  they  would  by  procedure  at  common  law,  but  in  view  of  the  great 
number  of  cases  who  would  have  no  cause  for  action  under  any  law,  being  as- 
sisted by  a  compensation  act,  we  feel  that  society  in  general,  will  be  benefited 
to  such  an  extent  that  the  isolated  cases  shall  not  be  allowed  to  determine  our 
policy. 

Where  injury  results  in  death,  and  the  deceased  leaves  no  one,  that  it  can. 
be  clearly  shown  was  dependent  in  whole  or  part  before  his  demise,  no  benefits 
of  any  nature  shall  accrue,  excej-t  the  crclinary  expenses  attending  his  sickness 
prior  to,  and  funeral  expenses  after  death. 

We  would  also  recommend,  that  all  rights  of  recovery  for  personal  injury, 
under  any  Ohio  law,  shall  not  be  assignable,  but  benefit  must  accrue  directly 
to  beneficiary  or  dependents.     All  such  assignments  should  be  void. 

Question  2.  What  is  your  opinion  of  the  operation  and  adequacy  of  the 
labor  law  of  this  State  in  relation  to  the  prevention  of  accidents,  and  what,  if  any» 
are  you:-  suggestions  for  its  amendment  in  that  regard? 

Answer:  We  believe  that  the  present  law,  in  its  operation,  is  inadequate. 
More  stress  ought  to  be  put  upon  the  prevention  of  accidents  for  two  reasons. 

First,  accidents  mean  loss,  suffering  and  trial  for  those  injured  or  killed 
and  those  dependent  upon  them. 

Second :  Under  the  compensation  act,  accidents  would  certainly  mean  ex- 
cessive cost,  which  must  be  kept  down.  Every  reason  would  show  a  necessity 
for  preventing  accidents.  This  being  the  case,  we  believe  that  the  State  should 
provide  for  more  and  better  inspection,  paying  the  chief  inspector  and  his  as- 
sistants, such  sums  as  would  insure  the  best  men;  that  the  whole  matter  from, 
the  chief  down,  should  be  taken  out  of  politics,  and  their  places  secured  through 
civil  service  rules;  that  inspection  should  be  more  thorough  and  frequent,  and 
that  the  recommendation  of  the  inspector  should  be  rigidly  enforced. 

We  also  believe  that  the  State  should  require  insurance  companies,  having 
a  right  to  do  business  in  Ohio,  to  make  it  a  part  of  their  duty  to  rigidly  inspect 
all  their  risks,  with  the  thought  that  the  cost  of  insurance  would  depend  upon 
the  degree  in  which  the  insured  had  provided  against  accidents  and  maintained 
such   provision. 

We  believe  that  too  much  stress  cannot  be  laid  upon  this  matter  of  pre- 
vention of  accident. 

Question  3.  Is  the  court  and  jury  system  for  fixing  the  responsibility  for 
industrial  accidents,  now  existing  in  the  State,  satisfactory  in  its  operation?  If 
you  answer  no,  state  why. 

Answer :  We  do  not  believe  that  the  court  and  jury  system  in  this  State 
can  be  done  away  with  or  very  much  improved,  and  have  nothing  to  offer  in 
its  place.  Awards  by  jury  are  uncertain,  and  in  many  cases  unfair,  but  by  right 
of  appeal,  justice  is  probably  as  nearly  done,  as  can  be  expected  under  the  sys- 
tem. We  should  hope  that  under  a  compensation  act,  that  but  few  cases  would 
go  to  the  court,  and  that  through  this,  a  great  saving  in  court  costs  would  be 
made,  the  time  of  the  court  would  be  given  to  necessary  litigation,  and  that  all 
of  our  court  matters  would  be  very  much  expedited  and  helped.  All  of  the 
above  reforms  are  very  much  needed. 

We  are  very  much  impressed  with  some  of  the  provisions  of  the  New 
York  law.  Section  219-F,  which  refers  to  attorneys'  liens,  and  which  reads 
as  follow^s:  "No  claim  of  any  attorn ey-at-law,  for  any  contingent  interest, 
in  any  recovery  under  this  article  for  services  in  securing  such  recovery  or  for 
disbursements,  shall  be  an  enforceable  lien  on  such  recovery,  unless  the  amount 
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of  the  same,  be  approved  in  writing,  by  a  justice  of  the  Supreme  Court, 
or  in  case  the  same  be  tried  in  any  court,  by  the  Justice  presiding  at  such  trial 
We  would  recommend  that  in  Ohio,  the  law  be  so  amended,  that  in  all 
c  .  cs  where  settlement  for  personal  injury  is  not  made  directly  with  the  injured 
1  ;irty  or  beneficiary,  all  fees  of  attorneys  or  other  personal  representatives, 
siiuuld  be  approved,  and  all  sums  should  be  disbursed  by  the  judge  of  the 
court  of  common  pleas.  This  to  apply  to  all  settlements,  whether  made  under 
the  compensation   act  or  any  other  law  of  the  State. 

Question  4.  Are  you  in  favor  of  a  system  under  which  all  accidents  to  em- 
ployes shall  be  compensated  for  without  regard  to  negligence,  but  under  which  the 
compensation  shall  be  limited  in  amount?     Please  state  reasons  for  your  an-^wer. 

Answer:  Your  fourth  question  is  answered  in  our  preliminary  >tatement 
We  arc  in  favor  of  a  carefully  drawn  compensation  act,  which  w  »uld  give 
compensation  without  regard  to  negligence,  except  that  of  a  willfu'  character, 
the  compensation  of  course,  to  be  limited  in  amount.  This  compensation  act 
should  be  obligatory.  We  recommend  the  passage  of  such  a  compensation  act, 
only  on  condition  that  the  Norris  law  be  absolutely  repealed. 

Any  settlement  made,  due  to  accident  or  death,  under  this  v:ompensation 
act,  shall  take  cognizance  of  any  insurance  carried  by  the  injured  party  in 
any  society  or  company,  or  organization  of  a  beneficial  or  insurance  nature, 
and  all  payments  made  to  such  beneficiaries  under  this  act,.  «;haH  be  reduced  by 
the  amount  accruing  to  such  beneficiaries  by  reason  of  such  other  insurance 
or    benefits.     This    is    not^  to    apply    in    case    of    injury    resulting   in    death. 

We  believe  that  the  injured  employe,  or  his  beneficiary,  should  have  the 
right  to  waive  his  claims  under  the  compensation  "act,  if  he  chooses  to  do  so. 
and  resort  to  the  common  law  of  the  State.  The  right  of  course  to  do  so, 
would  be  exercised  after  the  accident. 

Question  5.  If  you  are  in  favor  of  such  a  plan,  are  you  of  opinion  that  the 
expense  should  be  borne  bv  the  employer,  or  shared  bv  employer,  emplove  and 
State  ? 

Answer:  We  believe  that  the  expenses  of  the  plan  should  be  shared  by 
the  employer  and  employe,  for  the  reason  that  we  believe  that  if  the  employe 
must  assist  in  creating  this  fund,  that  he  will  be  worth  more  than  all  the  safety 
devices  and  inspection  that  can  be  made  in  the  prevention  of  accidents,  and 
that  the  greatest  benetit  that  can  accrue  from  all  this  legislation,  is  the  preven- 
tion of  accidents. 

Respectfully  submitted, 

The  Toledo  Employers, 
Rec:ardless  of  any  affiliation  with  any  Organization  or  Association. 

Where  we  have  used  the  term  "common  law"  of  the  State,  we  mean  those 
laws   that   are   in   effect   after   the   Norris   law   be   repealed. 

Mr,  Chairman  :  In  regard  to  this  inspection,  what  recommendation  have 
you  to  offer  in  ret^ard  to  the  number  of  new  inspectors  there  ought  to  be? 

Mr.  Gn^i^s :  We  talked  of  that  a  great  deal.  In  the  first  place,  make 
the  inspection  thorough,  and  put  it  in  the  hands  of  men  who  are  competent 
to  make  it,  and  take  the  whole  matter  out  of  politics;  have  them  get  their 
places  thronirh  civil  service  rule,  and  be  sure  you  get  an  inspector  who  knows 
his  business  and  pay  him  enough.  I  do  not  think  that  $2,600  is  enough  for  the 
chief  inspector  to  properly  look  after  this  matter,  and  I  do  not  think  that 
$1/J00  is  enough  for  the  assistants. 
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Mr.  Chairman:  Do  you  think  that  the  compensation  should  be  limited 
to  a  class  of  employes  that  earn,  say,  $1,000  a  year? 

Mr.  Gibi-.s  :  We  have  made  no  restrictions.  We  would  reimburse  any 
one,  irrespective  of  wages. 

Mr.  Chairman  :  Have  you  come  to  any  conclusion  as  to  the  amount 
they  should  receive? 

Mr.  Gibbs:  No,  sir;  those  matters  have  been  discussed,  but  we  felt  that 
that  was  a  detail,  which  other  gentlemen  here,  could  answer  as  well  as  we 
could.  We  have  felt  that„  perhaps  the  New  Vork  law,  making  the  maximum 
$3,00^  was  fair. 

Mr.  Chairman:  Now,  this  fund  which  you  talk  about.  Do  you  think 
that  th:'t  ought  to  be  raised  by  the  insurance  phm  or  by  the  scheme,  called 
the  English  Compensation  Act,  of  which   New   York  is  a  tyre? 

Mu.  GriuiS :  We  rather  favor  the  New  Vork  plan,  but  making  it  obligatory 
upon    the   eni;*]oyer    to    pay   these    awards,    and    let    him    take    out   the    insurance. 

Mr.  Chairman:  Have  you  considered  the  question  of  how  large  a  pro- 
portion of  employers,  employ  less  than   10  men? 

Mr.  GiBDS:     Yes,  sir. 

Mr.  Chairman:  "I  believe  it  is  "25  per  cent  that  employ  less  than  10  men, 
and  something  like  oO  per  cent  that  employ  less  than  '20  men.  Now  then,  there 
would  be  a  great  many  awards  in  the  State  of  Ohio,  say  $1,200,  in  the  course 
of  a  couple  years  for  death. 

Mr.  Ciinr.s :     Y'es. 

Mr.  Chairman:  How  is  the  small  employer  going  to  pay  it?  We  all  take 
chances,  and  the  average  in  England  is  about  880  in  every  thousand  cases. 
Here  is  a  small  employer,  employing  10  or  12  men,  and  he  has  not  only  got  all 
his  capital,  but  all  his  credit,  in  the  machinery;  how  is  he  going  to  pay  $800  or 
$1,2<»0? 

Mr.  GiBBS :  We  would  hope  that  every  emplo5'er  would  take  out  insurance 
to  cover  his  prospective  losses. 

Mr.  Chairman:     Would  you  make  it  compulsory? 

Mr.  Gibbs  :  Compulsory,  not  make  it  optional  with  each  individual  employer, 
whether  he  would  do  this  or  not;  but  make  it  a  universal  State  law.  The 
option  comes  on  the  part  of  the  employe. 

Mr.  Chairman:  Give  him  the  right  to  take  under  the  compensation 
act  or  not? 

Mr.  Gibbs  :  The  option  would  be  on  the  part  of  the  employe  and  not  with 
the  employer.     It  would  be  compulsory  with  the  employer. 

Mr.  Chairman  :  What  do  you  mean  by  compulsory  on  the  part  of  the 
employer? 

Mr.  Gibbs:  Compulsory  on  the  part  of  the  employer,  and  do  as  you  please, 
when  it  comes  to  the  employe. 

Mr.  Winans:  You  contend,  Mr.  Gibbs,  that  the  Norris  law  should  be 
repealed  on  account  of  being  too  strong  a  measure  against  the  employer? 

Mr.  Gibbs  :    Yes,  sir. 

Mr.  Wtnans:  Have  you  given  tb.e  other  side  of  that  question  any  thought, 
in  reference  to  the  law  being  inadequate  in  giving  the  injured  employe  his 
rights? 

Mr.    Gibbs  :     Yes,   sir. 

Mr.  Winans:  How  do  you  find  it  on  that  side?  Is  it  inadequate  or  too 
strong  a  law  in  his  favor? 

Mr.  Gibbs:  We  came  to  this  conclusion:  We  should  not  recommend  any- 
thing* in  regard  to  the  Norris  law,  or  as  to  whether  or  not,  a  compensation  act 
IS  to   take  effect,  or  not.     We   feel  that  the  Norris   law    is  a  growth   of   law   in 
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this   State,  covering  such  matters,  which  have  come  about  through  a  scries  of 
years  on  our  present  system,  with  the  only  show  that  a  man  must  fight  for  it 
Now,  we  feel  if  we  make  a  compulsory  compensation  act,  which  is  universal  in  its 
application,   we   have   gone    some   distance   in   showing   the    right   spirit  on  this 
side.      My    own    individual    opinion,    which    is    not    expressed    exactly   in   that 
report,  is  from  my  belief,  I  may  not  have  any  good  grounds  for  it,  but  I  am 
inclined  to  believe  that  the  law  before  the  passage  of  the  Norris  bill,  did  put 
an   undue   burden   on    the    employe    in   this    respect;    I    believe   that   the  Norris 
bill,  on  the  other  hand,  is  loading  the  employer  with,  perhaps,  too  much  respon- 
sibility, and  in  view  of  the  fact,  we  change  the  whole  status  of  the  question  in 
the    State,   by   passing   a   compensation    act,   which    is    universal,   and   which  the 
employer  would  pay  the  whole  thing.     I  know  that  there  are  some  objections  to  the 
employe  paying  anything.     If  we  go  that  far,  then  I  think,  as  a  measure  to  dis- 
courage litigation   and  to  make  it  possible,  in   face  of  the   fact  that  we  had  a 
compensation  act,  T  think  it  should  be  put  on  a  fair  basis.    I  have  had  this  thought 
about   it   as    my   own.    I    do   not   go   on   record   as   absolutely   in    favor  of  the 
repeal    of   the    Norris   bill.     Some   of    it    may   not   be    so   bad,   and    some  of  it 
ought  to  stand  perhaps,  but  I  want  to  be  fair,  and  I  will  say  that  I  do  not  think 
that  the  Norris  bill  is  exactly  square.    Make  your  new  law,  in  the  face  of  this 
compensation   act,   diflFerent   from   what  you  had   it  before.     Some   of  the  other 
men  may  express  themselves  differently. 

Mr.  Winans  :  This  question,  I  want  to  put  it  in  this  way.  Why  should  you 
contend  or  consent  to  give  the  employe  his  rights  under  the  compensation  act 
and  also  his  right  to  sue,  if  you  are  going  to  take  away  his  rights  under  our 
laws? 

Mr.  Gibbs  :  I  understand  the  employes  have  considerable  rights  left,  even 
if  the  Norris  law  was  wiped  off  the  statute  books.  He  has  the  same  right 
to  recover  that  other  men  have,  not  connected  with  the  employment.  He 
has  all  the  laws,  but  still  has. all  that  left  which  any  individual  has.  and  I  would 
not  for  a  minute,  if  I  thought  it  was  taking  away  his  right,  I  would  not  be  in 
favor  of  it.     I  am  in  favor  of  a  square  deal. 

Mr.  Winans:  We  will  take  the  two  laws,  the  Metzger  and  the  Norris 
law.  All  we  had  was  judge-made  law  prior  to  their  passage.  Now  then,  under 
that  law  there  was  but  little  chance  for  the  employe  to  recover.  Therefore,  he 
had,  as  I  understand  it,  to  take  just  what  the  employer  would  give  him.  Isn't 
that  correct? 

Mr.  Gibbs  :  I  think  the  burden  is  a  little  heavy  on  him ;  that  is  my  indi- 
vidual opinion. 

Mr.  Winans  :  As  I  understand  you,  you  want  us  to  wipe  out  the  Norris 
law  and  then  pass  a  compensation  act,  and  you  will  then  fix  that  amount  so 
small,  yet  he  would  have  to  take  it  in  preference  to  his  rights  under  the  law? 

Mr.   Gibbs:     I  do  not  believe  that  I  understand  your  question? 

Mr.  Winans  :  Now  isn't  it  a  fact,  that  your  contention  in  favor  of  the 
repeal  of  the  Norris  law,  is  for  the  sole  purpose,  that  whatever  act  may  be 
put  upon  the  statutes,  the  allowance  to  the  employe  will  be  fixed  at  such  a 
small  amount,  he  will  accept  it  rather  than  go  to  court  under  the  common 
law. 

Mr.  Gibbs  :  Two  things  are  strong  in  my  mind.  In  the  first  place,  prevent 
75  per  cent  of  your  accidents.  Then  offer  to  the  employe,  who  is  injured,  a  fair 
compensation  in  all  cases,  without  regard  to  negligence.  Then,  if  he  chooses, 
give  him  the  right  to  choose  what  he  wants  to  do  about  it,  and  if  he  chooses 
not  to  accept  that  fair  compensation,  then  make  your  law  which  governs  in  case 
he  does  not  accept  it,  fair  on  both  sides.  Now,  I  told  you  that  I  did  not 
stand  for  the  absolute  repeal  of  the  Norris  law  myself.    I  have  read  the  report, 
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as  a  report  of  our  committee.  Those  men  who  wish  to,  can  speak  for  them- 
selves. I  stand  for  what  is  good  and  what  is  right.  If  the  old  laws  were 
too  heavy  on  the  laboring  man,  and  this  too  heavy  on  the  employer,  I  would  like 
to  thresh  it  out  and  get  what  is  right.  Now,  don't  comer  me  down  as  to  whether 
that  is  the  old  law  or  the  Norris  law.  I  did  not  make  either  one  of  them, 
and  1  know  very  little  about  them.     1  am  in  favor  of  a  square  deal. 

Mr.  Wjnans  :  In  regard  to  the  Norris  law,  how  much  of  the  defense 
of  the  employer  is  taken  away  from  him  on  the  grounds  of  contributory 
negligence  ? 

Mr.  Gibbs:  I  have  read  that.  The  reason  why  I  take  the  position  which 
I  do  in  answering  your  question,  in  reading  that  law  pretty  carefully  and 
comparing  with  the  New  York  law,  in  which  law  there  has  already  been  some 
changes  suggested,  I  believe  that  it  is  not  so  bad. 

Mr.  Winans:    Then  all  of  their  defenses  are  not  taken  away  from  them? 
Mr.    Gibbs  :     I    believe   not.     I    haven't   had   much   time   to   study  it,   but   I 
have  looked  over  the   Norris  law  to  see  what  was  the  matter   with   it,  and  in 
some  particulars  it  bears  down  a  little  hard. 

Mr.   Winans:     In   regard  to   contributory  negligence? 

Mr.  Gibbs  :     I  think  the  last  clause,  I  think  that  clause  leaves  the  question 
of   fact   to   be   proven   by  a   jury,   and    for   my   own   part,    I   know   you   criticise 
your  juries,  and  when  these  cases  come  into  court,  you  often  get  unjust  awards, 
and  all   that  sort  of  thing,  but   for  my  own   part,  I   am  in   favor  of  a  jury   in 
deciding  these  matters,  and  I  want  a  square  deal,  and  then  I  want  to  leave  it  to  a 
jury.     The    paper    which    I    read    here,    I    agreed    to    in    the    main.     This    paper, 
as  a  whole,  probably  states  the  consensus  of  opinion,  but  we  all  had  our  own 
views   about  it,  and  the  object  of  this  meeting  was  to  bring  these  things  out. 
Mr.   Chairman  :     Now   in   order  to   add   a   little  interest   to   this  question, 
it  is  well  to  point  out  one  or  two  facts.    You  have  on  the  one  hand  the  English 
Compensation  Art,  as  an  act  very  different  from  the  German  scheme.     The  State 
of  New  York  has  taken  a  chip  off  that  block.    The  Montana  act,  which  is  appli- 
cable to  coal  mining  only,  is  a  chip  off  the  insurance  scheme  that  Germany  has. 
The  Montana  act  says  that  the  employer  must  contribute  one  cent  a  ton  for  all 
coal  mined,  and  this  is  paid  into  the  state  treasury.     He  is  authorized  to  take 
one  per  cent  of  the  wages  paid  out  to  produce  that  tonnage,  and  pay  that  to  the 
state  treasury.     In  case  a  miner  is  killed  in  mining  coal,  a  member  of  the  board 
of  health  or  a  doctor's  certificate,  sent  to  the  State  auditor,  authorizes  him  to 
issue  a   voucher  of  $3,000  on  that   fund,  when  the  dependents  of   the  deceased, 
prove   they  are  the  widow  or  children  or  legal  heirs   dependent  on  the   person 
killed.     In  case  of  total  disability,  proven  in  a  similar  manner,  he  is  required  to 
pay  a  dollar  a  day  so  long  as  the  disability  lasts.    In  case  he  loses  an  eye,  or  hand, 
or  foot,  it  is  |1,000  in  addition.     Now,  there  are  two  things  in  the  German  act 
which    answers  many  of  the  questions   which   Mr.   Gibbs   raised.     One   provision 
of  the   law,  requires  the  employer  to  form  associations  to   raise   their  insurance 
and    provide  their  portion  of  this   fund,  depending  upon   the   risks  of   each   and 
the  kind  of  industry,  and  they  go  on  and  show  each  man's  risk  in  that  industry. 
John   Smith's  risk  was  greater  this  year  than  last  year,  and  they  raise  his  rate, 
so  that    it   furnishes  an  automatic  arrangement   for  the   prevention   of   accidents. 
In   addition  to  that,  the   government  has   institutions   or   museums,    showing  the 
machines  that  are  made,  and  all  safety  appliances,  and  the  statutes  say:     "Here, 
before   you  put  that  machine  in  operation,  this  and   this  is  necessary   to  prevent 
accidents,  in  our  experience." 

Now,  as  to  the  workingmen.  The  sick  insurance,  which  I  have  just  told 
you,  amounts  to  $555,000,000,  two-thirds  of  wliich  is  paid  by  the  employe.  He  is 
required   to  insure  himself  against  sickness  in  eight  different  societies. 
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Mr.  Smith  has  called  my  attention  to  the  fact  that  in  the  Montana  Act, 
1  per  cent  of  the  wages  is  deducted  from  the  miners'  wages,  and  paid  into  the 
State  fund.  Now  then,  it  is  all  worked  out  to  a  mathematical  nicety,  as  to  the 
rate  each  man  in  an  industry  and  each  industry  pays,  to  carry  his  risk  in  pro- 
portion to  the  number  of  accidents,  and  in  proportion  to  the  number  of  employes 
engaged,  and  that  is  based  on- the  per  cent  of  wages  paid  in  the  German  scheme. 
Now,  every  industrial  scheme,  which  every  country  in  the  civilized  world  has 
except  our  own,  is  in  fact  based  upon  the  German  scheme,  but  in  the  En/ii>h 
scheme  it  docs  I'ot  compel  the  employer  to  insure  against  accidents,  neither  ilocs 
tlic  Xcw  York  scheme,  so  that  when  the  compensation  is  determined  upon,  the 
emftloycr  may  be  al)le  to  pay,  or  may  not  bo  able  to  pay.  In  the  history  of  the 
German  act,  in  H^'S,  when  the  railroads  came  in,  the  government  aboHshcd  the 
three  connnon  defenses,  contributory  negligence,  fellow-servant  rule  and  a>5ui'p- 
tion  of  ri:.k.  In  L^Tl  tlioy  abolished  all  tliose  in  the  industries,  except  that  yoii 
nmst  prove  the  employers'  negligence.  They  abolished  all  the  common  law  de- 
fenses, but  ynu  must  prove  the  employers'  negligence.  Now  the  issue  r;ii*e<i 
in  this  proi  oi^ition  —  one  of  tlie  principal  issues  raised,  is  this:  Kvcr.^^iy 
will  concede,  even  a  person  who  devotes  all  iiis  time  to  defendini*  or  bring- 
ing- pcr>onal  injury  suits,  will  concede  that  not  more  than  half  tlie  cases 
of  injuries,  sin.ply  do  not  have  any  cause  of  action,  because  you  can't  prove 
tl:c  defendant  at  fault,  and  it  is  much  larger  than  that.  So  that  your  common 
law  does  not  presume  to  furnish  any  relief.  In  more  than  half  of  your  acci  ?e::t 
case,  ytni  have  r.o  action  at  law,  and  the  question :  V\  hat  are  you  c,oin^  to  <lo 
about  those  oO  or  00  per  cent  of  cases?  The  German  people  solved  that  ques- 
tion, years  and  years  ago.  Let  me  call  your  attention  to  this:  That  Risinarck 
devoted  two  and  a  half  years  to  a  fight  before  the  Reichstag,  and  made  over  o-e 
hundred  speeches,  before  it  was  finally  adopted,  and  then  Ire  said,  notwithstanding 
the  federation  of  Germany  with  European  countries:  "I  consider  this  m>-  greatest 
work." 

Now  it  is  unfnrtunate  that  the  German  act  has  not  been  printed  in  iilI  in 
the  English  kinguage.  The  2ith  annual  report  of  the  Commissioner  or  Labor 
of  the  United  Stntes.  will  contain  a  complete  translation  of  all  European  laws. 
and  in  our  report  we  will  put  in,  I  think,  a  complete  translation  of  the  English 
and  German  acts.  That  will  depend,  of  course,  on  the  Commission,  as  a  who'e. 
and  T  think  they  are  inclined  to  do  that. 

^Ir.  Chairman:     We  will  now  hear  from  Mr.  Frank  Collins, 

Mk.  \\'in\ns:  Are  you  contending  for  the  repeal  of  the  Norris  law,  for 
the  express  purpose  of  taking  away  from  the  employe  his  rights  under  the  stati- 
tory  law.  in-order  that  a  small  allowance  may  be  fixed  imder  a  compensatior  act 
—  that  he  will  take  it  rather  than  go  to  court? 

Mu.  Collins:  No,  and  I  would  modify  that  in  this  manner:  I  helieye  thit 
the  present  operation  of  the  laws,  codified  and  common,  are  net  adequate  in 
their  results.  They  do  not  bring  to  the  workman,  at  the  time  he  needs  relief. 
the  neces«?ar\'  help,  in  a  financial  and  beneficial  way.  On  the  assumption  that 
all  law  i<  for  the  grv^ntest  good  to  the  greatest  number,  we  ttrink  that  a  compcnsa- 
lion  or  i  i^urance  act  of  some  nature,  that  -would  bring  about  that  tnuch-nettied 
result  —  immediate  relief  and  an  adequate  relief,  would  be  much  better  than  the 
])resert  law  that  pives  the  workman  the  right  to  sue  for  ten  or- twelve  thousinJ 
dollars,  which  your  own  statistics  show,  never  get  to  any  such  amomit.  Now, 
if  the  Norris  law  were  repealed,  and  an  adequate  compensation  or  insarance, 
we  are  not  going  to  say  which,  we  believe  after  this  Commission  gets  throog^ 
with  its  deliberations,  it  will  be  better  able  to  make  recommendations  than  we, 
who  have  had  a  limited  time  to  consider 'this.  If  an  adequate  insurance  of 
compensjilion   act   were   pas«^ed.   that   while,   i?i    some   isolated    cases,   it   nri^ht  rot 
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bring  to  that  individual,  or  the  dependents  on  that  individual,  if  he-  were  killed, 
the  amount  of  money  which  would  accnie  at  present,  in  the  way  of  damages, 
that  the  great  relief  to  the  many  would  be  much  better.  If  you  do  not  repeal 
the  Norris  law,  it  is  my  opinion  —  I  believe  that  you  still  leave  open  that  means 
of  contention  that  will  still  harass  both  sides.  Many  of  the  workmen,  who  have 
been  killed,  and  their  dependents,  have  been  solicited  by  ambulance-  chasing. 
attorneys,  and  suits  have  been  brought  where  they  had  absolutely  no  chance 
of  getting  as  much  money  at  law,  as  the  employer  was  willing,  out  of  his  own 
pocket,  to  pay.  That  is  my  reason  for  repealing  the  Norris  law.  He  would  still 
have  his  riiihts  under  the  common  Inw,  but  it  would  not  be  an  incentive  to  that 
class  of  attorneys  who  largely  take  that  class  of  suits  —  take  litij?ation  of  that 
character  and  continue  the  strife.  We  are  interested  in  both  the  employe  and 
cniJoyer.  and  we  are  all  interested  in  this  for  the  common  good  of  all.  We 
w.ir.t  to  eiiininnte  it.  1  believe  thrt  is  wlirit  our  committee  had  in  mind,  and  I 
(\'>  ncA  th.i:ik  trM  Mr.  Gibbs  bmirji  t  nut  ^'^c  point  just  ri^'lit. 
>f".  \\'VvN's:  Arc  you  an  e.iiMlo.v  er  or  an  "ttorne;.  ? 
y\u.  CoiMN'^-:     I  nm  an  e!n])loyor. 

Mr.  Win'ans:  Th.ose  arc  facts  which  \vc  linw  f.nt'icrcd  ever  since  we  liave 
had  these  hcnrines  —  that  the  employers  are  freer  to  settle  now  than  they  were 
?'c/ore  the  passage  of  the  Xorris  law.  and  there  is  not  as  much  litigation  as 
there  was  before,  and  if  you  repeal  ti.e  Xorris  law  vvc  are  i;(.)ini:  to  have  as 
much  as  we  used  to  have. 

Mr.  Collins:  You  make  that  statement.  I  do  not  know  that  it  is  a  fact, 
but  1  accept  your  staten-»«'nt  as  a  fa';t.  but  I  cannot  answer  that  (piestion,  be- 
cause  I    have    no   personal   kno\vlcfltr<\      I    suppose   \on    have. 

Mr.  Win\xs:  Regardless  of  whether  we  repealed  the  Xorris  law  or  any 
of  the  liability  laws,  what  would  you  suLigest  would  be  a  fair  comi)ensation  to 
tlie  employe  in  case  of  cleath  or  permanent  or  total  disability :  that  is.  the  loss 
of  a  hand,  or  both  hands,  an  eye  or  both  eyes,  what  would  you  sutr^est  would 
be  a  fair  compensation  to  the  employe? 

Mr.  Collins:  I  would  want  to  see  juore  statisties  th:it  I  have  on  tliat  sub- 
ject. The  Xcw  York  laws  have  only  bten  in  o[)eration  sinee  Sei^leniher  1st,  aiid 
there  are  1:0  ^^tatistics  uj^on  which  we  can  l)a'=^e  that.  1  assume  that  any  act 
which  vou  ran  recommend,  will  ho  unfair  in  50:110  particular.  The  awartls  mav 
be  too  ercat.  or  they  may  ho  too  little:  hut  I  Vr-po  t'^at  tt^ey  will  be  sub;ect  to 
a::;o[idrr:pnt,  a'^d  after  we  have  l:i'Iy  fi'' ^  this  1  I'li  ont  wr*  can  t'-ivi  arri\e  at  a 
fr  ir   co'i  ^ln^i«'-i. 

■  Mf.  W'in'nxs:     I'aQree  with  \-o;i  n-^   that 
Mjl   Co- LIN'S  :      In   my  opinio:!,   any   n^an   wh.n   'j  ts   un   l^ere   and   says   an   in- 
jured   man   oucrht   to  have   f2.<H^0  or   :5-2'>.()(h),    (]()c<   na    k:iow   wliat    he    is    talking 
about.      It   is   simply,  an   assumptio:i.   and   an    answiT   on   that   que-^tion    sh.ould   be 
ba^ed  on  son^'e  statistics  or  facts. 

^Ir.  Wi.N'ANS:     You   agree  with   me  tliat  it   is  the   duty   of   this   Commission 
to  reach  that  point  of  fairness  to  settle  witliout  suitj' 

Mr.  Colltxs  :  And  take  away  from  the  contingent  lawyer,  that  which  is 
now  leadinc  many  cases  into  eouri,  wh'''(i  slionld  not  appear  tht-re.  I  have  a 
case  in  point.  I  happen  to  own  some  little  cottas^es,  wliich  I  rent  for  ten  dollars 
a  month.  One  of  them  is  occupied  by  a  widow  and  live  or  si.x  children,  whose 
husband  was  killed  in  a  certain  e:nidoynient.  I  was  credibly  informed  that  that 
woman  could  have  settled  and  received  in  cash,  without  any  expense  to  herself. 
within  at  least  sixty  days  after  the  accidental  death  of  her  husband,  four  or  five 
thousand  dollars,  I  know  four,  and  I  think  five.  I  doubt  whether  ultimately  the 
award  will  be  in  excess  of  $S,OnO.  I  do  not  know  whether  —  that  is  always 
problematical  —  that   would   be    my    judgment,   knowing   the    conditions    as    I    do. 
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Reduce  that  by  the  attorney  fees  of  25  per  cent,  and  you  get  down  to  $6,000,  and 
lake  off  another  lump  of  expenses  which  he  injected  into  his  contract,  namely 
the  preparation  of  briefs  and  other  contingencies,  and  she  won't  get  $5,000. 
Now,  if  there  were  adequate  laws  of  compensation  or  insurance,  that  would  make 
that  amount  certain,  wouldn't  it  be  better  for  that  woman  to  hare  $5,000,  or 
even  $4,000,  within  sixty  days  after  the  accident,  than  to  wait,  as  I  understand, 
the  average  time  of  these  suits,  which  is  four  and  one-half  years,  for  $6,000. 
She  won't  even  get  that.  That  is  really  the  thing  that  I  believe  we  are  all  aiming 
at,  that  is  the  crux  of  the  whole  proposition. 

Mr.  WiNANs:     Do  you  say  she  is  going  to  get  a  verdict  of  $8,000? 

Mr.  Collins  :  That  is  what  I  said  my  opinion  was ;  that  is  about  what 
she  would  get  as  a  maximum. 

Mr.  Winans:     She  is  taking  her  chances  on  that  other  $4,000? 

Mr.  Collins  :     Ves,  but  25  per  cent  is  wiped  out  at  once. 

Mr.  Winans:  My  question  is  this  have  you  any  way  of  reaching  an  esti- 
mate of  the  total  cost  to  the  employer  of  the  suit  before  he  gets  through  with  it? 

Mr.  Collins:  Well,  it  being  a  very  large  corporation,  and  its  attorney  is 
employed  by  the  year  to  look  after  all  the  litigation,  the  cost  will  not  be  very 
much. 

Mr.  Winans  :     It  would  be  a  couple  of  thousand  dollars  any  way,  wouldn't  it? 

Mr.  Collins  :     No,  I  should  say  $500  would  be  ample. 

Mr.  GiTHis :  I  do  not  believe  that  many  of  us  would  object  to  a  com- 
pensatory act,  if  we  could  pass  some  kind  of  an  act  that  would  be  fair  and 
imiversal  in  its  application,  along  the  lines  of  the  German  laws,  making  it 
compulsory  on  the  part  of  the  employers  to  contribute,  and  do  away  with  the 
right  of  the  man  to  appeal  to  the  fellow-servant,  assumption  of  risk  and  the 
contributory  negligence  principles  in  Ohio.  If  we  could  wipe  that  all  out  on 
one  side,  and  on  the  other  side  provide  a  fair  compensation  law,  it  would  have 
a  tendency  to  prevent  lawsuits  in  Ohio.  The  question  is,  however,  can  it 
be  done,  would  it  be  constitutional?  If  it  can't  be  done,  what  are  we  going  to  do? 
Amend  the  constitution?  Or  what  are  we  going  to  do  about  it?  If  we  can't 
pass  it  there  is  not  much  use  to  discuss  the  question.  If  it  is  unconstitutional, 
or  if  we  are  wrong,  we  will  have  to  modify  our  views  in  this  matter. 

Mr.  Chairman:  Historically  speaking  it  is  like  this:  You  have  the  Eng- 
lish compensation  act.  We  may  say  roughly  that,  it  is  equivalent,  to  the  German 
act  with  a  little  higher  limit  of  compensation,  but  the  employe  is  not  compelled 
at  all  times  to  take  the  compensation.  He  has  reserved  the  right  to  sue  at  law. 
The  same  is. true  of  the  New  York  act.  Now  we  have  a  conference  of  all  the 
Commissions.  I  might  say  that  the  Ohio  Commission  is  somewhat  responsible 
for  this  conference  in  Chicago  on  the  10th,  11th  and  12th  of  November.  Tn  this 
conference  there  will  be  commissions  from  Maine,  New  York,  New  Jersey,  Massa- 
chusetts, Illinois,  Wisconsin,  Minnesota,  and  Ohio,  and  the  secretary  of  the 
National  Commission  wrote  me  that  Mr.  Packer,  of  Washington,  with  the  National 
Commission,  would  be  there,  too.  Now,  gentlemen,  like  Judge  King,  of  San- 
dusky, who  are  good  constitutional  lawyers  in.  Ohio,  say  that  a  compensation  act 
in  this  State  would  be  constitutional.  And  the  reason  I  have  laid  so  much  stress 
on  the  fact  that  such  a  small  per  cent  of  the  accidents  furnish  any  cause  of  action 
to  the  injured  employe,  you  must  necessarily  seek  a  new  remedy  to  compensate 
those  people,  who  compose  the  vast  majority.  Now  the  common  law  only  pre- 
sumes to  furnish  compensation  in  a  small  per  cent  of  the  accidents,  and  in 
that  small  per  cent  of  accidents  he  only  gets  a  very  small  remedy,  even  about 
one-half  of  what  a  compensation  act  would  furnish.  Let  us  take  the  bitter 
end  of  it.    What  is  the  court  going  to  say  to  whom  the  constitutional  question 
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has  been  put ;  what  is  he  going  to  say,  that  this  act,  which  compensates  everybody 
with  a  reasonable  compensation,  when  he  is  negligent  or  not,  and,  on  the  aver- 
age, compensates  the  20  per  cent  at  which  the  common  law  presumes  to  com- 
pensate better  than  it  does;  is  the  Supreme  Court  in  the  State  of  Ohio  going 
to  say  that  such  an  act  is  unconstitutional?  If  it  does,  it  will  never  say  it 
but  once  or  twice. 

Let  me  give  you  another  idea  with  which  the  best  trial  lawyer,  in  my 
■  opinion,  in  the  State,  concurs ;  and  that  is  when  you  have  a  compensation  act, 
the  Legislature  has  a  right  to  say  there  are  no  causes  of  action  in  that  class 
of  cases  that  you  compensate.  Let  us  take  the  Norris  bill.  The  question  of 
simple  implements.  Take  a  farmer  who  has  a  small  plow  or  small  implements. 
If  he  has  an  accident,  does  that  gentleman  have  a  cause  of  action  against  the 
farmer?  He  certainly  does  not.  So  the  Legislature  has  presumed  in  all  that 
class  of  cases,  that  there  is  no  cause  of  action.  That  is  a  sample  of  the  question 
to  which  a  great  many  eminent  attorneys  maintain,  if  you  have  a  compensation 
act,  to  furnish  a  new  remedy  to  a  very  large  class,  where  heretofore  there  was 
no  remedy  at  all,  that  it  has  a  right  to  say  that  in  that  class  there  is  no  cause 
of  action. 

Now   it  is  worth  while   for  you  to  gather  the   conception   of   Bismarck,   as 
it  may  be  news  to  some  of  you,  that  Bismarck  was  the  gentleman  who  is  respon- 
sible, and  to  whom  the  credit  is  to  be  given,  for  a  compensation  act  of  all  men 
injured,    regardless    of    negligence.     Every    question    that    we    raised    here,    and 
raised   in   all    our   meetings   over  the    State,   and   has   been    raised   in   the   entire 
discussion   among   all   the   commissions   of  the    States,   were  raised   in    Germany, 
in    his    fighting    this    question    through    the    Reichstag.     He    called    to.icther    the 
great  economists,  the  great  men   in   statistics,   in  Austria   and   Germany,   pnl  the 
professional    students    like    Charles    R.    Henderson,    and    I    have    furs^ntten    the 
name  of  the   man  in  Austria,  who   furnished   most  of  them.    He  told   them  to 
go  home.     He  had  all  the  facts.     "Now",  he  said  to  the  Reichtijr,  "this  is  wliat 
we    propose    to    do.     Here    is    our    bill    to    compensate    all    these    people."'     One 
man  opposed  it  on  the  ground  of  paternalism.     He  said,  ''We  compel  all  children 
from  six  to   fourteen  years  to  go  to   school   and  acquire  an   education,   whether 
his  parents  like  it  or  not,  and  we  tax  B  to  support  A,  who  is  a  pauper."    Then 
he  says:    "It   is  simply  an  extension   of  the   Christian   conception   of  the   State, 
to  take  a  class  of  workmen  and  provide   for  them   means  of  insurance  against 
sickness,  who  earn  less  than  2,000  marks  a  year,  and  provide  insurance  against 
accidents  to   all    those   who   earn   less   than   3,000    marks    a   year,   the   poor   and 
the   weak   who   are   unable   to   reach   those   benefits.     Why?     Because   we   have 
laws  providing  industrial  insurance  companies  in  which  you  can  insure  for  1,000 
or  4,000  marks,  but  the  laboring  man  who  has  no  capital  and  who  is  only  able 
to  earn  $2.25  a  day,  he  cannot  support  a  wife  as  long  as  he  gets  those  wages,  and 
children,  and  he  doesn't  know  but  what  tomorrow  he  may  lose  his  leg  or  arm, 
and  you  do  not  provide  him  any  means  of  insurance  against  that  loss.    He  can't 
raise    $17    tomorrow    to    pay    for   $1,000    worth    of    insurance,    he    can't    get    it. 
But  provide  a  means,  whereby,  with  2  cents  a  day,  he  can  protect  himself.    He 
says,   "Who  is  the   nation?    I   say  the  nation   is  these   men   who  earn   2,000   or 
3,000   marks   or   less.    When   we    fought   the    French,   who    fought    the    French? 
Did   you    aristocrats  fight  the   French?"    He  says,   "these   people   are  the   State, 
and  more  than  that,  and  what  is  deeper  and  more  important  than  that,  that  insofar 
as  you    furnish   this   protection,   just   to  that   extent  you   raise  the   efficiency   of 
every  workman,  the  mass  of  the  nation,  above  every  other  nation  who  has  not 
got  it."     And  since  I  was  a  student  in  Germany  in  1893,  they  have  taken  45  per  cent 
of  the    commerce  of   England.    Even    in    England    education   is   not    compulsory 
and  industrial  insurance  is  not. 
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Mr.  Chairman  :    We  will  now  hear  from  Mr.  H.  I.  SheparcL 

Mr.  Shepard  :  I  feel,  after  listening  to  the  remarks  of  the  chair,  that 
I  have  no  place  in  the  discussion  of  a  question  of  this  magnitude.  We  realize 
in  approacliiiig  a  question  of  this  character,  we  are  opening  up  the  social 
question  in  all  its  breadth,  and  I  might  say,  its  severity.  We  have  in  a  casual 
way  scanned  the  German  law.  We  are  familiar  in  a  casual  way  with  the  three 
classes  of  insurance;  familiar  with  the-  fact  that  the  accident  insurance  is  all 
paid  for  by  the  employer,  and  that  the  employe  contributes  two-thirds  to  the  sick- 
benefit,  and  that  the  State  comes  in  and  helps  the  employer  on  the  old  age. 

'1  he  qr.cbticm  came  up  as  to  how  far  this  Commission  wc^i'id  care  to  go 
into  th.e  discussion  of  all  the  phases  of  the  German  law.  We  realized,  that 
at  the  time,  that  Germany  inaugurated  that  law,  that  Englaid  said  that  it  was 
altf'i^ether  too  radical  and  would  fail;  but  after  a  series  of  years.  England 
turns  right  round  and  goes  Germany  one  better;  and  if  our  information  is 
correct,  Switzerland  is  now  preparing  a  law,  about  ready  to  prepare  for  pub- 
lication, a  law  which  goes  further  than  any  of  the  European  countries.  Xow,  is 
the  United  States,  as  a  nation,  or  by  individual  States,  ready,  and  is  the  idea 
of  this  Commission  to  go  directly  into  the  consideration  of  all  those  German 
plans,  with  the  idea  of  putting  them  into  operation?  Is  that  the- question  which 
we  have  up  for  discussion  in  these  meetings,  that  Mr.  Gibbs  has  referred  to. 
We  made  up  our  minds,  that  so  far  as  our  answers  to  these  questions  were 
concerned,  that  we  had  not  sufficient  knowledge  to  make  any  suggestions  along 
thc^^e  lines.  That  is  the  reason  why  we  have  limited  our  answers  which  we  have 
made,  to  the  questions  of  the  accident  insurance  or  accident  compensation  alone, 
and  the  attitude  of  the  employe  towards  paying  a  part  of  that  fund.  I  will 
say  in  connection  with  that,  in  answer  to  the  question  asked,  that  we  are 
advised,  but  we  may  be  incorrectly  advised,  that  if  the  Norris  law  is  repealed, 
that  there  are  on  the  «;tatnte  books  of  the  State  of  Ohio,  laws  which  adequately 
pnUtrt  the  employe  in  the  amount  of  money  he  may  recover,  and  which  fit? 
\nU)  operation  tl:e  defenses  of  the  fellow-servant,  contributory  negligence  and 
a.^sum[)tion   of   risk. 

We  have  felt  that  in  recommending  a  compensation  act,  that  if  the  empl'^yer 
has  to  assume  to  pay  a  sum.  we  do  not  undertake  now  to  say  what  that  sum  may 
be,  or  any  of  its  conditions,  regardless  of  the  question  of  negligence  and  the 
cniiinv^n  law  defense?.  Then  if  the  employer  is  to  take  upon  himself  all  those 
ri-k^,  and  pny  r.^LiarfHess,  then  if  th.e  employe  does  not  want  to  come  in 
U!>ler  the  conr»en.^.iti  ni  act.  and  take  the  benefits  that  may  be  derived  under  it, 
he  may  t'len  lave  recourse,  under  the  existing  common  law.  under  which  he  may 
then  iit't  a  l.r.rer  r--^'  i-vit.  hr.t  T!:ider  wl-.ich  he  will  have  to  prove  the  common 
l.wv  ('ercnse>  in  order  In  -'htain  under  it. 

X.^  o!ie,  f<  r  the  ?',l:c  c  f  anzr.ment,  will  say  that  the  compensation  act  works 
a  1  r.nUl^iv  u^icn  th.c  '^tn-^^-.yer,  that  is,  1  e  must  pay  regardless.  If  we  then  eo 
bark  t^  th.-  X«  rr- >  k- w.  -t  will  raii-e  hardship  on  the  employer,  but  no  one  sura- 
mini:  \\y>  ri^k^.  whirh  nri-t  ht-  .nssiimed  on  one  side  and  the  other,, will  arrive  at 
a  (iositi.'v  <'f  j"vi,-.>.  ^  (  th.  *-^  the  employer  and  employe.  It  is  because  of  our 
concf'P'i-  n  of  that  plan  in  th-i-^  re-^ard,  that  we  make  the  recommendation  that 
we  (!■>.  It  «  '^enrr<-"l  to  ne  in  connection  with  the  attorney  fees,  that  my  mind 
wa«  rrilied  t"  a  case  wh.ivh  ha'^icncd  in  my  own  business  in  the  last  few  months, 
and  I  will  ^ay  for  th.^  hrnt-nt  '"'f  the  C'".mmission.  we  carry  every  known  kind 
of  liahilit\  insitrrinee  and  acciflent  insurance,  public  insurance  and  contingent 
insur.'jice.  That  ve  give  Mie  man  one-half  of  his  earning  capacity  for  a  period 
of  tw<^nty-six  v/eek<i  arrl  the  usual  first  expenses  incident  to  the  injury,  as  doctor 
bilU.  t'U\,  and  ]^ay  a  rt-rtain  amount  in  case  of  loss  of  limb,  eye,  etc  There 
was  a  man  injured  in  nnr  plant,  who  would  have  been  entitled  by  virtue  of  our 
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plan,  $260  regardless,  and  all  he  had  to  do  was  to  walk  into  our  office,  sign  a 
release  from  any  other  liability,  and  take  that  $250.     But  instead  of  doing  that, 
a  Hungarian  attorney  came  in  and  asked  for  a  payment  of  $5,000,  and  this  was 
one  of  those  cases,  which  from  our  standpoint,  had  not  liability  on  our  part ;  but 
one  of  those  things  that  simply  happen  in  a  plant;  and  we  told  him  it  was  be- 
yond consideration,   and   he   then    immediately   dropped   to   $1,000;   we  told   him 
that  we  would  not  pay  that ;  then  he  dropped  to  $500.    Finally,  he  came  into  the 
office  one  morning  and   said,   "I  will   settle   for  $450,   and  that  will   be   as  low 
as  I  will  go."    Of  that  $450,  that  attorney  was  to  get  $200  and  the  injured  party 
was  only  to  get  his  $250,  which  he  could  have  had  without  any  trouble  or  ex- 
pense, so  I  simply  called  in  our  policeman,  and  I  told  the  attorney  that  he  should 
never  come  into  our  plant  to  look  after  the  cases  of  our  employes.     I  will  say 
that  that  man  has  not  yet  received  his  $250,  and  he  has  put  it  into  the  hands  of 
another  attorney,  well  known  to  all.     They  are  now  asking  $600,  and  they  will 
come  down  to  $400,  so  that  in  the  long  run,  the  poor  fellow  will  not  get  but  his 
$250.  I  only  give  this  case  in  order  to  state  the  reason  we  put  the  recommenda- 
tions as  we  do,  that  all  attorneys'   fees,  regardless  of  whether  they  are  settled 
out  of  court,  or  whether  suit  is  brought,  if  the  settlement  is  made  by  the  third 
party  instead  of  the  injured  employe,  all   fees  shall   be  approved,  and  all   pay- 
ments shall  be  disbursed  by  a  judge  of  the  court  of  common  pleas,  or  perhaps 
by  some  other  court,  in  order  that  we  may  get  out  of  this  question,  the  accident 
cases,  the  ingenuity  and  intrigue  which>  we  must  all  admit,  exists  on  the  part 
of  attorneys.     When   we  have  done  that,   and   then   have   made   most  stringent 
rules  for  supervision  and  government  inspection,  which  I   say  to  you,  that  the 
most  of  employers  welcome,  then   we  have  gone  a  long  way  towards   solving 
this  question.    If  this  question  of  putting  in  the  accident,  and  sickness  insurance, 
and  old  age  insurance,   is   in  the   minds  of  the   Commission,   and  there   is  any 
question  as  to  the  constitutionality  of  your  acts,  I  think  we  are  all  agreed  that 
public  opinion   determines  what  is  constitutional   finally,   and  that  with   all   the 
ingenuity  and  time  this  Commission  can  give  to  this  question,  they  produce  a  plan 
which  does  not  feed  the  public  demand,  then  it  is  not  going  to  be  operative;  and 
then  you  will  have  to  have  another  Commission  and  other  minds  to  correct  it, 
and  any  recommendations  which  we  make  are  with  full  knowledge  of  that  fact, 
and  I  go  further  and  recommend  and  indorse  what  Mr.  Boyd  suggests.     When 
the  small  employer  has  so  little  capital,  and  so  little  assets,  that  even  when  judg- 
ment under  any  of  these  plans,  would  wipe  him  out  of  business,  we  think  that 
that  man  ought  to  be  compelled  to  take  out  protection,   so  that  the   poor  man 
who  is  working  for  him,  and  is  injured,  will  have  the  same  chance  as  others, 
and  if  the  constitution  of  Ohio  does  not  permit  of  that,  then  let  us  amend  the 
constitution,   but    I    believe   that   the   courts    are   amending   the   constitution    fast 
enough. 

So  far  as  our  reasons  for  the  repeal  of  the  Norris  act  and  the  recommenda- 
tions which  we  make,  I  want  this  Commission  to  understand,  that  we  are  at- 
tempting to  get  on  that  basis,  where  we  realize  that  this  is  a  sociological  ques- 
tion, and  that  it  has  finally  got  to  be  worked  out  on  that  basis. 

There  is  one  question  —  I  do  not  know  whether  it  is  in  the  province  of 
this  Commission  to  ask  that  question  or  not.  In  that  Montana  law,  that  ques- 
tion that  Mr.  Boyd  touched  upon,  was  the  paternalism  in  the  German  govern- 
ment, yet  I  believe  that  the  same  question  of  paternalism  will  come  ri^'it  across 
the  water  and  we  will  have  to  answer  it.  I  am  not  ready  to  jump  from  the 
meager  plans,  which  we  have  now,  of  taking  care  of  an  employe  after  a  con- 
tideration  of  the  short  time  of  three  weeks  —  scarcely  have  had  that  time — over 
into  the  German  plan. 

In   the  Montana  law  there  is  a  provision  that  these  sums  of  money  shall 
1$ 
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be  paid  into  the  State,  and  that  it  would  make  the  disbursements.  Wc  have 
wondered  whether  this  sum  should  go  into  the  hands  of  the  State,  and  our 
reason  for  that  is  the  experience  which  we  have  had  in  the  distribution  of  the 
money  which  gets  into  the  hands  of  the  State;  it  gets  into  the  wrong  channels, 
and  whether  or  not  the  German  law  could  be  put  into  effect,  and  have  this  fund 
administered  under  the  direction  of  the  State,  and  that  it  shall  be  handled  by  an 
association  of  the  employers. 

Mr.  Chairman  :  Now,  in  the  German  Act  the  award  is  made  very  promptly, 
and  there  is  a  Commission  made  up  of  two  employers  —  in  the  1893  amendment, 
relating  almost  wholly  to  the  administration  of  the  law,  and  there  will  be  two 
members  of  employes,  and  the  third  member  is  an  official,  and  in  this  state, 
would  be  elected  by  the  people.  They  make  the  award  and  if  he  is  dissatisfied 
with  that,  he  can  appeal  to  the  board  of  arbitration,  make  up  in  a  similar  man- 
ner, but  a  tentative  amount  is  paid  anyhow,  and  he  can  go  on  and  litigate  and 
get  a  little  more  if  possible.  Then  if  the  employer  is  dissatisfied,  he  can  go 
to  the  Imperial  Board,  which,  so  to  speak,  is  the  supreme  court  of  the  scheme. 
Mr.  Shepard:  There  was  another  thing  I  noted  in  the  discussion;  that 
there  ought  to  be  some  limit  to  the  total  benefits  of  all  the  insurance  propositions 
in  which  the  employe  may  have  part.  Now  this  has  happened  in  our  own  expe- 
rience. We  pay  one-half  time.  We  have  found  where  insurance  has  been  car- 
ried by  the  employe  in  other  companies,  we  have  noticed  in  a  good  many  cases, 
that  a  man  may  earn  practically  as  much  or  more,  when  injured,  than  he  would 
if  he  were  working,  and  under  these  conditions  the  care  which  he  might  exer- 
cise not  to  get  hurt,  may  be  a  little  lacking,  and  there  ought  to  be  some  provision 
whereby  the  total  amount  of  all  the  insurance  he  carries  should  not  exceed  70 
per  cent  of  his  earning  capacity. 

One  other  point,  in  regard  to  the  suggestion  that  we  make  as  to  the  em- 
ploye paying  a  part  of  the  insurance,  that  was  not  made  simply  because  the  em- 
ployer migh*  be  relieved  of  the  small  part  that  he  might  pay,  but  it  is  made 
from  a  sociological  standpoint,  that  generally  speaking,  what  a  man  gets  for 
nothing,  he  gives  very  little  credit  to,  and  that  if  the  employe  is  made  to  pay 
a  small  part,  two  things  will  happen :  he  will  take  more  care  how  he  gets  in- 
jured, and  he  will  take  more  care  how  his  co-worker  gets  injured. 

I  have  mentioned  the  fact  that  the  insurance  should  be  obligatory,  espe- 
cially upon  the  part  of  the  small  employers.  Gentlemen,  I  do  not  know  whether 
anything  I  have  said,  raised  any  question  which  you  care  to  ask,  but  I  wish  to 
say  this,  that  the  employers  who  have  come  together  to  discuss  this  question, 
realizing  its  magnitude,  realizing  that  any  element  of  selfishness  that  may  enter 
into  their  heads,  where  they  may  take  a  position  as  employers,  in  an  attempt  to 
put  as  much  burden  on  the  employe  as  they  can,  they  know  that  public  opinion 
would  come  in  and  wipe  it  out  within  a  couple  of  years,  so  there  is  nothing  to  be 
gained  by  that  and  we  have  tried  to  rid  our  minds  of  that. 

Mr.  Winans  :  If  I  understand  you  correctly,  Mr.  Shepard,  you  would  like 
to  see  the  Legislature  put  back  into  operation  the  defenses  of  assumed  risk, 
fellow-servant  and  contributory  negligence;  is  that  true? 

Mr.  Shepard:     Do  you  ask  that  question  in  itself? 

Mr.  Winans:  In  itself.  The  question  is  this,  Mr.  Shepard,  I  understand, 
in  your  contention  there,  you  want  the  Legislature  of  Ohio  to  put  back  into 
operation  the  defenses  under  the  doctrine  of  assumed  risk,  contributory  negli- 
gence and  the  fellow-servant,  as  it  was  previous  to  the  passage  of  the  Norris 
bill. 

Mr.  Shepard:  The  question  of  putting  into  operation  does  not  arise  in 
our  minds,  unless  we  are  going  to  have  a  compensation  act.  If  we  arc  to  have 
a  compensation  act,  in  which  the  question  of  negligence  on  the  part  of  the  em- 
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ploye,  the  question  of  assumption  of  risk,  contributory  negligence  on  the  part 
of  the  employe  is  wiped  out,  and  the  employer  has  to  pay  under  that  compensa- 
tion act,  regardless;  then  if  the  employe  does  not  care  to  get  his  benefits  under 
the  provisions  of  the  compensation  act,  he  shall  then  go  back  upon  the  law  in 
which  the  defenses  of  assumption  of  risk,  contributory  negligence  and  the  fellow- 
servant  shall  be  operative,  and  he  shall  be  bound  by  it. 

Mr.  Winans:  If  I  understand  you  correctly,  you  say  that  the  employe  had 
ought  to  be  a  contributor  to  this  fund  in  order  that  he  may  be  interested  in  it; 
that  in  case  he  would  not  have  an  interest  in  it,  he  would  be  getting  money  for 
nothing. 

Mr.  Sheparu:     I  do  not  remember  saying  any  such  thing. 

Mk.  Winans  :  Didn't  you  say  that  it  would  be  an  incentive  to  carelessness 
on  his  part  to  get  something  for  nothing? 

Mr.  Shepard:  No,  sir;  I  said,  as  a  general  ruler  what  a  man  gets  for 
nothing,  he  does  not  consider  to  be  worth  much. 

Mr.  Winans  :  Would  you  consider,  if  I  were  to  lose  one  of  my  arms, 
and  I  would  get  $1,000  for  it,  that  I  was  getting  something  for  nothing? 

Mr.  Shepard:  I  say,  we  took  up  the  question  of  whether  the  employe 
should  pay  a  part  of  the  premium,  not  upon  the  basis  of  his  paying  a  part,  that 
the  employer  may  be  relieved  of  that  small  part,  but  upon  the  sociological  basis, 
that  if  the  employe  knows  that  if  he  gets  hurt,  or  if  the  other  man  gets  hurt, 
his  contribution  to  the  premium  is  going  to  be  absolutely  more  money  out  of 
his  pocket;  that  he  will  be  more  careful  as  to  how  many  times  he  gets  hurt,  and 
he  will  be  more  careful  as  to  how  many  times  his  fellow-servant  gets  hurt,  as 
your  Chairman  said  very  aptly,  he  will  squeal  on  the  other  fellow. 

Mr.  Winans:  You  do  not  care  to  leave  the  impression  that  it  is  a  pleasure 
for  the  employe  to  get  hurt  and  lose  an  arm  or  leg? 

Mr,  Shepard:  I  do  believe  that  it  is  a  greater  pleasure  for  the  man  to 
get  more  benefits  by  paying  $1.00  for  it  than  $2.00. 

Mr.  Clayton  Murphy  :  Isn't  it  a  fact  that  all  of  these  expenses  will  be 
saddled  upon  the  cost  of  the  product,  and  would  it  not  finally  be  saddled  upon 
the  public? 

Mr.  Shepard:  In  my  judgment,  yes,  and  I  will  say  this,  regardless  of  any 
plans  which  you  can  work  out,  eventually,  it  may  not  now  in  the  inception  of 
your  plan,  the  public  is  going  to  pay,  and  the  public  ought  to  pay, 

Mr.  Murphy:  What  in  your  judgment,  Mr.  Shepard,  would  be  the  cost 
of  the  insurance  paid,  the  losses  under  this  liability  law  by  the  manufacturers 
of  Toledo? 

Mr,  Shepard:  I  do  not  know;  although  I  would  like  to  answer  that 
question. 

Mr.  Chairman  :  There  is  no  trouble  in  figuring  what  each  fellow  ought 
to  pay,  after  determining  what  the  compensation  shall  be.  No  trouble  about  that 
That  is  as  simple  as  finding  out  the  length  of  the  hypothenuse  of  a  right  angle 
triangle. 


EVENING  SESSION 

The  meeting  was  called  to  order  by  Jas.  Harrington  Boyd,  Chairman,  at 
Toledo,  November  3,  at  7 :30  p.  m. 

Mr.  Chairman:    We  will  hear  from  Mr.  Jas.  P.  Eagan. 

Gentlemen  of  the  Commission:  It  seems  when  we  have  in  mind  the  vast 
amount   of  work  that  the  Commission   has   done,   became   acquainted  with   that 
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through  the  newspapers,  it  seems  unnecessary  at  this  time  to  call  attention  to 
the  position  that  our  country  holds  among  the  list  of  nations  that  make  an 
attempt  to  guard  its  workers.  It  seems  unnecessary  at  this  time  to  call  atten- 
tion to  the  fact  that  the  United  States  alone,  is  the  only  civilized  nation  on  earth, 
that  refuses  even  to  pay  the  cost  of  blood,  and  bone,  and  muscle,  as  it  does  on 
discarded  machinery,  out-of-date  appliances  and  old  shovels. 

The  speaker  for  the  purpose  of  making  it  a  matter  of  record,  as  I  under- 
stand that  this  course  is  being  pursued,  by  their  workers  representing  our  side, 
I  will  hand  in  a  short  synopsis  of  our  position  and  to  make  it  a  matter  of 
record,  and  afterwards  I  will  possibly  say  a  few  words. 

Mr.  Eagan  read  the  following  paper: 

Toledo,  Ohio,  November  3,  1910. 

To  the  Employers*  Liability  Commission   of  Ohio: 

Gentlemen  —  The  principle  of  workmen's  compensation  is  now  accepted 
in  this  country,  despite  the  fact  that  we  are  at  the  bottom  of  the  list  of  nations 
that  guard  its  workers. 

The  United  States  government,  by  its  adoption  of  liability  laws,  while  yet 
of  little  importance,,  are  significant. 

Employers  also  recognize  this  principle  when  they  insure  their  workers, 
which  cost  is  added  to  production  charges,  regardless  of  the  fact  that  only  a 
small  percentage  reaches  the  pockets  of  those  who  become  society's  dependents, 
that  court  costs  and  lawyers'  fees  may  multiply. 

The  very  principle  that  workers  stand  for  —  that  industry  must  bear  the 
cost  of  accidents  —  is  recognized  by  our  opponents,  who  themselves  practice  this 
very  thing. 

The  question  now  is  to  apply  this  principle  where  it  is  morally  and  ethically 
intended. 

Every  nation  but  Austria,  Luxemburg,  Hungary  and  Germany  declare  that 
employers  must  treat  blood  and  bone  as  they  do  discarded  machinery  and  out- 
of-date  appliances. 

Compensation  is  a  right  for  industrial  accidents. 

It  should  be  the  first  duty  of  the  State  to  guard  its  workers.  Every  other 
nation  has  discarded  the  theory  of  finding  who's  to  blame,  but  ours. 

We  demand  a  definite  employers'  compensation  law,  to  be  backed  by  the 
present  liability  laws,  which  must  not  be  weakened.    These  laws  should  be  elective. 

We  demand  that  in  cases  of  partial  disability,  compensation  should  be  at 
least  70  per  cent.     In  fatal  cases,  we  should  be  at  least  as  humane  as  Russia. 

We  demand  that  the  most  stringent  penalties  be  provided  in  cases  where 
employers  fail  to  notify  the  department  of  labor  of  all  accidents,  and  that  our 
laws  be  amended  to  make  this  possible. 

We  submit,  that  your  Commission  have  in  mind  the  present  opinion  held 
by  the  workers  regarding  the  Ohio  Supreme  Court,  and  that  the  coming  consti- 
tutional convention  will  make  it  possible  to  place  a  workman's  compensation  law 
in  our  organic  instrument. 

Mr.  Eagan  :  I  want  to  enlarge  on  which  I  am  trying  to  bring  out,  that 
our  employers  now  recognize  the  principle  of  a  workingman's  compensation 
law.  T  have  no  statistics,  and  you  will  pardon  me.  when  1  make  the  assertion 
that  I  must  say,  I  believe  it  is  general  that  employers  now  insure  their  workers 
against  accident.  The  statistics  for  the  10  largest  insurance  companies,  com- 
prising a  period  of  the  past  three  years,  have  shown  that  employers  in  this 
country  have  paid  $23,000,000  in  premiums  to  guard  their  workers  against  acci- 
'VrH,  and  of  that  amount  of  money  paid  by  employers,  only  $8,000,000  have  been 
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received  by  the  workers.  We  do  not  know  how  much  has  been  received  by 
bailiffs,  court  costs,  expense  of  court  procedure  and  lawyers'  fees.  Wc  under- 
stand, gentlemen,  that  employers  thus  recognize  this  principle,  and  it  stands 
to  reason,  that  the  $23,000,000  of  recognition  is  taxed  on  industry.  Every  nation 
but  America  has  decried  the  fault-finding  system,  and  our  law  stands  by  the 
theory,  that  we  must  find  out  who  is  to  blame,  and  it  is  because  of  this 
barbarous  practice  that  th^  army  of  paupers  and  dependents,  and  other  burden 
bearers  of  •  society,  they  must  be  on  the  increase  continually.  We  expect,  of 
course,  opposition  from  certain  elements  in  the  employing  class,  but  I  desire 
to  call  your  attention  to  a  brief  submitted  by  one  of  the  largest  manufacturers 
in  the  State  of  New  York,  Mr.  Franklin,  of  The  Franklin  Manufacturing  Com- 
pany, of  Syracuse,  N.  Y.  He  comments  on  the  declaration  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of  the  Baltimore  &  Ohio  Railroad  vs. 
Baugh,  which  says: 

"There  is  perhaps  no  one  matter  upon  which  there  are  more  conflicting  and 
irreconcilable  decisions  in  the  various  courts  of  the  land,  than  the  one  as  to  what 
is  the  test  of  common  service,  such  as  to  relieve  the  master  from  liability  for 
the  injury  of  one  servant  through  the  negligence  of  another. 

"Today,  perhaps,  in  one  case  out  of  ten  the  workman  injured  has  the  right 
to  a  lawsuit,  with  a  chance  of  recovery  of  about  ten  to  one  against  him." 

The  contention  here  under  the  present  system  of  injury  to  the  eniploye, 
is  increased  from  the  fact  that  wherever  he  brings  suit  for  compensation,  he 
is  immediately  discharged  by  the  employer,  or  if  he  is  not  discharged,  the  bringing 
of  the  suit  makes  a  strained  relation  between  the  employer  and  employe,  which 
is  practically  as  bad  as  if  he  were  discharged.  The  injured  employe  is  out 
of  work,  and  if  he  fails  to  recover  in  his  suit,  he  not  only  has  lost  his  com- 
pensation for  the  injury,  but  he  also  has  lost  his  position  by  which  he  earns  his 
livelihood  for  himself  and  those  dependent  on  him.  The  workers'  job  is  his 
capital.  Both  the  employe  and  employer  should  be  interested  in  preventing 
accidents,  whether  such  accidents  c^mc  from  the  fault  of  the  employer  or 
employe.  The  employe  should  be  interested  because  he  would  not  desire  to  have 
the  injury,  suffering  and  loss  of  wages,  which  the  accident  would  cause.  The 
employer  should  be  interested  because  he  would  desire  to  reduce  the  payment 
of  the  compensation  which  the  accident  would  require.  The  present  plan  is 
primitively  adapted  to  industrial  conditions  much  more  simple  than  those  at 
present.     Tt  is  inadequate  to  meet   labor  conditions   at  this  time. 

I  submit  that,  Gentlemen  of  the  Commission,  and  possibly  you  are  aware 
of  that  document,  as  you  are  of  numerous  others,  to  show  you  that  the  most 
humane  of  the  employing  classes  are  beginning  to  realize  that  America  must 
be  lifted  out  of  its  present  barbarous  condition.  W^e  expect,  as  I  said  before, 
wc  expect  opposition,  but  that  opposition  is  always  manifested  in  cases  where 
social  legislation  and  legislation  of  an  uplifting  character,  is  attempted  to  be 
enforced.  The  question  before  us  today  is  Dollars  vs.  Man.  We  declare  that 
it  should  be  the  duty  of  society,  first  to  protect  its  toilers,  and  we  will  allow 
of  no  compromise  on  that  position.  Society  must  guard  its  workers,  and  then 
if  it  docs  that  in  this  country,  it  is  doing  no  more  than  numerous  other  coun- 
tries   arc    doing.    I    thank    you. 

Mr.  Winans  :  Suppose  we  adopt  a  plan  with  a  fixed  specific  allowance 
for  cases  of  permanent  injury  or  disablement  and  death.  What,  in  your  judg- 
ment, would  be  a  fair  allowance  to  the  employe  in  case  of  permanent  dis- 
ablement, or  to  the  family,  in  case  of  death? 

Mr.  Eagan:    What  would  be  a  fair  allowance? 

Mr.   Winans:    Yes,  made  certain. 
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Mr.  Eagan:  In  this  first  place,  we  declare  that  this  Commission,  the 
State  of  Ohio,  for  instance,  should  declare  for  a  living  wage.  Statistics  show 
no  family  can  live  on  a  less  rate  than  $850  per  year.  We  know  that  there  arc 
families  that  receive  less,  but  the  State  should  be  the  last  one  to  declare  in  favor 
of  a  low  standard  of  living.  What  is  your  question?  You  ask  me  what  is 
a  fair  amount.  We  demand  in  cases  of  partial  disability  compensation  should 
be  at  least  70  per  cent.  In  fatal  cases,  we  should  be  at  least  as  humane  as 
Russia.  Burden  of  payment.  The  entire  burden  of  payments  rests  upon  the 
employer.  Pensions  to  dependent  heirs  not  exceeding  66S  per  cent  of  annual 
earnings  of  victim,  distributed  to  widow  33i  per  cent  until  death  or  remarriage; 
in  the  latter  case  a  lump  sum  equal  to  three  annual  payments.  Does  that  answer 
your  question? 

Mr.  Winans:  Would  you  make  any  distinction  between  permanent  disable- 
ment or  death? 

Mr.  Eagan:    No,  I  would  not. 

Mr.  Winans:  You  say  70  per  cent.  How  long  would  you  suggest  that 
that  be  continued  after  death,  for  how  many  years  —  the  payment  of  that  70 
per  cent? 

Mr.  Eagan:  Personally,  I  think  alon§  the  lines  of  the  Massachusetts  Life 
Insurance  Company.  Their  rate  of  life,  their  life  table,  I  believe  it  should  be 
the  earning  capacity  for  what  that  life  table  was.  In  case  of  other  dependents, 
the  annuity  should  be  such  that  the  Massachusetts  life  table  at  4  per  cent 
shall  be  equal  to  the  amount  collected  from  the  employer. 

Mr.  Winans:  Do  I  understand  that  you  cX)ntend  that  that  should  be  paid 
as  long  as  the  widow  has  charge  of  her  children? 

Mr.  Eagan:    Yes,  sir. 

Mr.  Winans  :  Suppose  they  are  all  very  young.  We  will  say  a  young 
widow  with  one  child,  1  year  old,  and  another  3,  another  one  at  5.  They  have  all 
got  to  be  educated.  Before  she  could  raise  them  and  educate  them,  it  would 
take  fifteen  years.  Do  I  understand  now  that  that  should  be  continued  during 
the  entire  period  of  fifteen  years? 

Mr.  Eagan:  Without  any  disrespect  to  the  Commission,  I  will  say  that 
I  am  not  interested  in  the  details  of  that,  as  I  am  standing  here  and  trying  to 
establish  principles.  That  is  one  of  the  details  that  will  have  to  be  worked  out 
after  the  principles  are  established,  and  without  any  disrespect  to  the  gentlemen 
of  the  Commission,  I  would  say  that  I  would  rather  not  go  into  the  detail  part 
of  the  proposition,  but  as  I  say,  I  am  simply  trying  to  voice  the  sentiment  of 
those  who  toil,  and  when  we  establish  the  principles,  we  will  have  to  trust  to 
the  increasing  enlightened  intelligence  of  some  one  to  work  it  out. 

Mr.  Smith  :  You  say  that  the  employers  now  insure  their  workers,  thereby 
rccoRnizinjx  the  employes'  compensation.    Am  I  correct  in  that  statement? 

Mr.  Eagan:  I  say  that  they  recognize  that  principle  of  guarding  the 
workers'   lives;   of  guarding  themselves   from   loss. 

Mr.  Smith  :  In  guarding  themselves.  Do  you  know  about  what  per  cent 
the  insurance  companies  generally  take  care  of  those  who  are  injured? 

Mr.  Eagan:  No,  I  do  not.  If  you  will  pardon  me;  if  you  will  recall, 
I  said  I  only  glanced  at  the  general  proposition.    I  had  no  figures  to  back  the 
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statement.     I  qualified  the  remark. 

Mr.  Smith  :  Would  you  accept  20  per  cent  of  the  men  who  are  injured 
in   factories  in  different  shops  throughout  our  land,  only  receive  compensation? 

Mr.  Eagan:  The  principle  —  I  mean  the  figures  have  nothing  to  do  with 
the  point  which  I  am  trying  to  make.  I  say  the  employers,  by  setting  aside 
a  certain  amount  of  insurance,  and  tacking  that  on  to  the  industry,  they  recognire 
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a  principle  which  we  stand  for  now,  and  the  fact  that  that  is  only  10  per  cent 
or  99  per  cent  does  not  alter  the  principle. 

Mr.  Smith:  What  is  industry,  and  who  derives  the  benefits  of  industry? 
In  other  words:  industry  is  something,  it  is  a  plant,  a  factory  —  who  derives 
the  benefit  of  that  industry,  or  any  industry,  we  will  say,  in  Toledo?  Who  are 
the  parties  or  party  who  derives  the  benefit  of  any  industry  which  you  may  have 
in  your  city? 

Mr.  Eagan:  The  men  who  are  ground  to  pieces,  live  in  hovels  and  live 
on  liver,  and  the  other  people  who  have  their  insurance  and'  live  on  asphalt 
pavements  and  ride  in  automobiles. 

Mr.  Smith  :    Then  they  are  both  a  part  of  the  industry. 

Mr.  EIagan:    They  certainly  are;  yes,  sir. 

Mr.  Perks  :  Do  you  know  what  i«  the  annual  amount  contributed  by  work- 
ingmen  to  liability  insurance  in  Ohio? 

Mr.  Eagan:    No. 

Mr.  Perks:     Could  you  get  me  that? 

Mr.  Eagan  :  The  annual  amount  contributed  by  workingmen  to  the  respective 
insurance  companies? 

Mr.  PerkS  :  Yes.  You  would  be  in  a  pretty  good  position  to  get  that 
from  organized  labor. 

Mr.  Eagan:    I  will  state,  in  my  opinion,  it  is  very  small. 

Mr.  Perks:    I  would  like  to  know  if  you  can  get  that  for  me? 

Mr.  E.\gan  :     I  will  make  the  attempt.     I  will  try  to  get  it  for  you. 

Mr.  Rohr:  Mr.  Eagan  you  read  a  .statement,  in  which  you  use  the  words: 
*'We  demand  a  definite  employers'  compensation  law."  How,  in  your  state- 
ment, would  you  raise  that? 

Mr.  Eagan:    How  would  I  raise  it? 

Mr.  Perks:  Yes,  how  would  you  provide  the  funds  for  compensation, 
automatic  or  otherwise? 

Mr.  Eagan  :  The  employer  now  provides  against  damage  suits,  does  he 
not?  It  is  put  on  the  industry,  and  I  still  revert  to  my  former  position,*  that 
we  insist  that  that  principle  be  applied  to  the  workers  direct,  instead  of  insuring 
in  mortality  companies. 

Mr.  Rohr:  I  have  one  more  question.  This  employers*  liability  law,  backed 
by  the  present  liability  laws,  do  I  understand  you  to  mean  that  labor  will  not 
recede,  that  it  means  to  hold  what  it  has  got  and  ask  for  a  compensation  law? 

Mr.  Eagan  :     The  compensation  law,  besides  the  present  liability  law. 

Mr.  Chairman  :  Mr.  Eagan,  in  raising  such  a  fund,  whether  provided  by 
the  English  compensation  plan,  or  the  German  insurance  plan,  do  you  think  that 
the  laboring  man  should  contribute  any  portion  of  the  premiums  necessary  to 
provide  against  that  liability? 

Mr.  Eagan:     Emphatically,  no! 

Mr.  Chairman  :  Suppose  later  on  it  would  seem  wise  to  the  laboring  man, 
as  well  as  the  community,  and  as  well  as  the  employer,  to  provide  sick  insurance, 
or  insurance  against  occupational  diseases,  do  you  think  in  that  case,  it  would  be 
wise  for  the  laboring  man  to  contribute  any  portion  of  the  insurance? 

Mr.  Eagan  :  I  .think  if  the  workingmen  desire  anything  of  the  community 
in  the  future,  they  will  get  it.  I  cannot  predict  what  is  going  to  happen  in  the 
future. 

Mr.  Chairman:  I  think  the  point  is  quite  cleared  up.  Those  compensation 
acts,  no  matter  whether  in  the  English  form  or  insurance  form,  are  all  figured 
to  provide  for  a  definite  amount,  so  that  you  can  determine  the  burden  to  be 
placed  on  the  industries  of  various  kinds  in  any  State  in  which  the  act  operates. 
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What  limitation  would  you  put  on  a  maximum  amount,  in  case  of  death,  to  be 
distributed  among  the  heirs,  in  accordance  with  the  scheme  you  speak  of,  that 
is  at  least  as  liberal  as  the  Russian  scheme  —  would  you  say  $3,000  or  $4,000? 

Mr.  Eagan:  The  Russian  scheme  provides  for  66§  per  cent  as  long  as  the 
widow  remains  unmarried,  and  as  long  as  the  children  remain  under  age.  That 
can  be  easily  figured  up, 

Mr.  Chairman:    That  is  under  fifteen  years? 

Mr.  Eagan  :  The  average  time  that  the  employer  in  Russia  has  to  pay, 
is  about  ten  years. 

Mr.  Chairman:     So  those  would  be  your  limitations? 

Mr.  Eagan  :     That  would  be  a  good  guide. 

Mr.  Rohr:  In  your  written  report,  you  say  that  it  should  be  the  duty  of 
the  State  to  guard  its  workers.  I  would  like  to  ask,  are  you  of  the  opinion, 
that  accidents  could  be  reduced  to  a  minimum  —  by  a  better  observance  of  the 
laws,  by  factory  inspectors  and  the*  installing  of  safety  appliances  by  the  em- 
ployer ? 

Mr.  Eagan  :  There  is  no  attempt  to  enforce  the  safety  appliance  laws  now. 
In  the  State  of  Ohio,  at  the  present  time,  in  88  counties,  there  are  about  13 
factory  inspectors,  and  it  is  a  burlesque. 

Mr.  Rohr:     What  would  you  suggest? 

Mr.  Eagan  :  We  demand  that  the  most  stringent  penalties  be  provided, 
and  that  our  laws  be  amended  to  make  this  possible.  I  should  have  added  in 
there,  more  stringent,  not  only  penalties  provided  where  employers  fail  to  notify 
the  department,  but  also  more  stringent  penalties  where  no  provision  is  made 
to  guard  the  employes*  lives. 

Mr.  Rohr:  In  other  words,  would  you  make  it  a  felony  to  deliberately 
disregard  the  safety  appliance  laws? 

Mr.  Eagan  :     It  is  nothing  more  than  a  moral  murder. 

Mr.  GiBBS :  Would  you  be  in  favor  of  a  compensation  being  based  upon 
the  nature  of  the  dependents;  that  is,  an  unmarried  man,  with  no  one  dependent 
upon  him,  a  certain  compensation,  and  a  man  with  a  wife  and  no  child,  perhaps; 
a  just  and  certain  compensation.  If  there  were  children  under  sixteen  years  of 
age,  one,  two,  three  or  five,  or  any  number,  wouldn't  you  be  in  favor  of  making 
it  under  this  compensation,  greater  to  meet  the  needs?  Not  make  it  a  uniform 
proposition,  but  to  meet  the  needs? 

Mr.  Eagan  :  I  would  not  be  as  much  interested  in  taking  an  unmarried 
man,  without  any  relatives,  nobody  behind  him ;  I  would  not  be  so  much  inter- 
ested in  getting  that  money  from  the  employer;  a  large  sum  of  money,  to  turn 
over  to  the  State,  as  in  the  case,  with  the  reverse,  a  married  man. 

Mr.  Gibbs  :  The  New  York  law,  which  is  only  partial  in  its  application  to 
those  cases,  in  such  a  case,  an  unmarried  man  gets  $100,  while  the  maximum 
under  the  law,  for  a  man,  for  a  victim,  might  be  $3,000.  Such  a  sliding  scale, 
you  think,  ought  to  be  adopted  in  this  case,  in  case  this  compensation  law  went 
into  effect? 

Mr.  Eagan:  I  suppose  it  will  be  a  hundred  dollars  —  a  low  estimate  on  a 
human  life,  but  we  are  going  to  raise  it  afterwards. 

Mr.  Gibbs:  It  would  seem  that  such  a  compensation,  as  $100  would  cer- 
tainly invite  lawsuits  in  some  cases. 

Mr.  Eagan:  If  your  average  shyster  lawyer  gets  a  chance  to  bring  any, 
he  will. 

Mr.  Gibbs  :  Have  you  any  suggestions  to  make  to  the  Commission,  for  the 
modification  of  the  law,  to  make  it  harder  for  the  shyster  lawyer  to  break  in? 

Mr.  Eagan:    I  do  not  think  that  the  Commission  would  take  my  advice. 
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Mr.  Smith  :  I  would  like  to  ask  one  more  question.  Do  you  believe  that 
we  ought  to  have  more  factory  inspecDrs,  and  I  think  you  said  that  at  the 
present  time,  that  the  factory  inspection  in  the  State*  was  a  farce? 

Mr.  Eagan  :  Yes,  but  I  will  add  to  thai,  that  I  meant  no  reflection  on  the 
inspectors. 

Mr.  Smith  :  Do  you  think  it  might  be  a  good  scheme  to  interest  every- 
body in  a  factory,  in  some  way,  to  protect  his  fellowman? 

Mr.  Eagan  :    Yes,  I  do. 

Mr.  Smith  :  Do  you  think  it  might  be  a  wise  scheme  to  interest  him  in 
this  compensation  fund,  or  in  the  creation  of  this  fund,  and  he  would  thereby 
be  interested  financially,  and  he  would  look  to  his  fellowman  to  protect  him, 
because  it  might  interest  him  a  little? 

Mr.  Eagan:  He  now  contributes  his  life  and  limbs;  I  c!.>  n^t  know  what 
more  you  would  want  him  to  do. 

Mr.  Smith,:  It  might  be  possible,  that  he  would  save  the  life  or  limb  of 
a  fellow-workman,  by  being  a  contributor  to  this  compensation  fund.  In  other 
words:  he  might  see  a  fellow,  about  to' do  something,  that  was  an  enemy  of  his, 
and  he  didn't  care,  but  if  he  was  interested  in  the  fund,  wouldn't  he  try  to  pre- 
vent the  man  from  doing  something  that  would  draw  upon  the  fund? 

Mr.  Eagan  :  Your  theory  of  the  fellow-servant,  has  been  shot  to  pieces 
by  the  best  people  in  the  world. 

Mr.  Smith  :  I  have  asked  you  a  direct  question,  and  you  can  answer  it 
yes,  or  no. 

Mr.  Eagan:  My  interpretation  of  your  question  is  the  old  application  of 
assumed  risk,  contributory  negligence  and  the  fellow-servant,  each  one  respon- 
sible for  the  other,  that  has  been  shot  to  pieces  and  rejected  by  the  best  thought 
in  the  world. 

Mr.  Smith  :  I  believe  that  it  would  be  better  to  have  everybody  be  a 
policeman  on  the  job,  and  everybody  watching  the  other  fellow.  In  other  words: 
he  watches  his  fellowmen.  Do  you  think  there  is  an  incentive  for  him  to  watch 
his   fellowmen,  when  he  is  a  party  to  the  fund? 

Mr.  E.^gan  :  Do  I  understand  the  question  to  be  this :  That  the  average 
man  is  interested  in  killing  his  fellow  to  get  a  benefit? 

Mr.  Smith  :  The  average  man  is  interested  in  the  fund  which  he  has 
created. 

Mr.  Eagan:     How  do  you  know? 

Mr.  Smith  :  Generally  so.  It  seems  to  be  human  nature,  that  interest  that 
is  in  us;  you  may  call  it  that. 

Mr.  Eagan  :  I  confess  I  can't  answer  the  question.  It  is  based  on  assump- 
tion, in  my  humble  opinion. 

Mr.  Smith  :    No  assumption  about  it. 

Mr.  Collins  :  I  would  like  to  ask  Mr.  Eagan,  whether,  in  his  opinion,  he 
believes  this  plan  would  be  better,  if  it  were  under  State  supervision,  or  directly 
administered  by  the  State?  In  other  words:  Provided,  we  have  a  compensation 
plan,  does  he  favor  the  administration  of  funds  by  the  State,  raised  and  con- 
trolled by  the  State,  or  an  insurance  plan,  operated  by  disinterested  parties? 

Mr.  Eagan  :  I  do  not  see  how  we  can  get  out  of  adopting  any  other  plan, 
other  than  for  the  State  to  control  it.  Our  country  is  large  and  covers  a  large 
amount  of  space,  and  we  have  not  the  advantage  of  the  European  countries.  I 
think  we  would  have  to  have  the  State  handle  it. 

Mr.  Collins  :  You  would  have  the  State  collect  and  disburse  the  funds, 
or  through  laws,  we  might  govern  the  collection  and  distribution  by  a  third  party. 

Mr.  Eagan  :     I  will  say  that  T  cannot  answer  that  question. 
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Mr.   Collins:    You  have  no  opinion? 

Mr.  Eagan:     No,  sir;  1  have  not. 

Mr.  Collins:  1  understand  from  your  remarks,  Mr.  Eagan,  you  say  that 
"we  demand,  we  declare  and  we  expect,"  etc.,  a4  infinitum.  When  you  say  "we," 
who  is  "we?"  Have  you  conferred  with  a  certain  actuary,  or  a  gentleman  repre- 
senting certain  people,  or  with  the  people  themselves,  and  if  so,  will  you  please 
advise  who  "we"  is? 

Mr.  Eagan  :  The  only  people  I  have  conferred  with,  are  men  who  arc  in 
the  forefront  of  every  battle,  and  who  can  stand  before  this  Commission  and 
say:  "We  alone,  have  started  every  humanitarian  movement  in  the  country, 
organized  labor."  I  ask  you,  did  you  ever  hear  of  an  unorganized  worker 
coming  and  pleading  for  these  things.  These  are  the  people  whom  I  mcan^ 
when  f  say  "we." 

Mr.  Collins:  Then  I  assume  from  that,. you  have  had  meetings  of  your 
people,  and  this  is  a  consensus  of  the  unions  or  organized  labor,  is  that  right? 

Mr.  Eagan:  No,  I  won't  say  that.  That  document  is  signed  by  me, 
and  I  believe  I  am  safe  in  saying,  generally  speaking,  it  is  the  opinion  of 
organized  labor.    Men  may  differ  as  to  details,  but  we  are  united  on  the  principle. 

Mr.  Collins  :  Then  the  document  which  you  submit,  and  which  will  go  into 
this  committee's  report  as  evidence,  has  not  been  acted  upon  either  by  your  imme- 
diate officers,  or  the  organizations  which  they  represent.  In  other  words,  it  is  the 
creation  of  Jas.  P.  Eagan,  with  the  assumption  that  it  will  be  o.  k.'d  by  your 
people;  is  that  correct? 

Mr.  Eagan  :     No,  sir ;  it  is  not  correct. 

Mr.  Collins  :    Then  I  misunderstood  you. 

Mr.  Eagan:  Mr.  Power,  have  you  a  report  of  the  Central  Labor  Union 
Committee  ? 

Mr.    Power:     I  have  not  got  it  here. 

Mr.  Eagan  :  The  report  of  the  Central  Labor  Union  Committee,  appointed 
by  the  Central  Labor  Union,  to  take  that  matter  up,  as  your  organization  docs, 
Mr.  Collins.  That  article,  or  rather  that  statement,  is  practically  identical,  and  I 
promise  you,  Mr.  Chairman,  that  it  will  be  in  your  hands  in  the  morning. 

Mr.  Collins  :  I  believe  that  you  made  one  remark,  that  the  average  cost 
per  family  was  $850  per  annum? 

Mr.  Eagan:     No,  I   didn't. 

Mr.  Collins:  What  was  it  then?  You  said  the  average  cost  to  maintain 
a   family  was  what? 

Mr.    Eagan  :     Eight   hundred   and   fifty. 

Mr.  Colljns:     Per  annum,  or  lifetime,  or  what? 

Mr.  Eagan:    Yes. 

Mr.  Collins  :  That  is  what  I  said.  That  being  the  case,  would  you  be  in 
favor  of  an  insurance  or  compensation? 

Mr.  Eagan  :  Now,  frankly,  1  do  not  think  that  anyone  has  decided, 
whether  they  believe  in  compensation  or  insurance,  the  ultimate  dictum  of  which 
is  really  the  same  proposition^  and  assuming  that  yoi^  are  in  favor  of  one 
or  the  other,  would  you  be  in  favor  of  a  compensation  beyond  actual  funeral 
expenses,  and  incidental  expenses  to  the  injured  party,  prior  to  his  demise; 
provided,  that  party  had  no  dependent  of  any  nature?  In  other  words,  let 
us  assume,  hypothetically,  that  John  Smith  comes  to  Toledo,  arriving  here  he 
has  no  relatives,  he  has  practically  severed  all  relations  with  his  family,  and 
he  does  not  even  know  what  has  become  of  them.  He  engages  in  some  trade, 
and  under  this  compensation  act,  regardless  of  whether  he  or  his  employer 
were  negligent,  he  becomes  mortally  injured  and  dies.    Would  it,  in  your  opinion, 
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be  just,  in  view  of  a  compensation  act,  which  would  give  immediate  relief  to  all 
people  injured,  or  their  dependents;  would  it  be  just  to  let  someone  who  might 
be  his  kin,  make  their  demands  upon  the  employer  or  the  insurance  company, 
who  might  be  carrying  that  risk,  and  the  necessary  expenses  of  his  maintenance, 
during  his  sickness,  prior  to  his  death,  and  his  ultimate  funeral  expenses.  In 
case  of  a  man  having  neither  kith  nor  kin,  I  said  dependents,  I  think  I  elaborated 
on  that  to  make  it  plain. 

Mr.  Eagan  :    That  is  another  detail. 

Mr.  Collins:    Not  exactly. 
•  Mr.   Eagan  :    I   was  going  to  say,  that  there  are  comparatively  few  cases 

like  that,  but  I  happen  to  think  of  the  large  number  of  men  who  are  brought 
in  here  by  corporations. 

Mr.  Collins:    What  is  the  answer? 

Mr.  Eagan:  I  do  not  know.  I  will  say  that  is  one  of  the  details  which 
must  be  worked  out. 

Mr.  Collins:  Don't  you  believe  that  a  plan  of  some  kind^  either  compen- 
sation or  insurance,  that  would  be  on  a  basis  of  giving  the  greatest  relief  to  the 
greatest  number,  would  be,  eventually,  the  better,  although  it  might,  in  isolated 
cases,  be  unjust  to  a  few,  if  it  carried  definite  immediate  results,  in  the  way  of 
monetary  help  at  the  time  the  party  was  injured,  or  to  the  widow,  if  he  were 
killed,  would  it  be  better  than  the  plan,  under  which  we  are  now  working, 
and  which  brings  relief  after  some  of  the  children  are  dead.  Now  then,  on  that 
basis,  should  we,  if  we  are  going  to  pay  to  each  and  every  injured  party,  or  his 
dependent  or  dependents,  if  killed,  should  not  the  definite  payment  be  less  than 
on  the  present  basis,  where  it  is  rather  of  an  indefinite  possibility  of  collection? 

Mr.  Eagan  :    Who  works  it  out ;  who  do  you  man  by  that  "you"  and  "I  V* 

Mr.  Collins:    No;  you  and  I  are  not  big  enough   for  this  job. 

Mr.  Eagan  :  I  would  say,  Mr.  Collins,  that  I  would  not  be  one  to  stand 
in  the  way  or  quibble  over  details.  I  believe  that  the  principle  must  be  established 
on  the  principle  of  the  greatest  good  to  the  greatest  number,  and  we  must 
depend  upon  time  to  work  out  the  details,  and  I  am  not  here  assuming  what 
I  think  is  impossible  or  improbable,  and  I  want  to  see  it  established,  and  as  I 
said  before,  we  must  depend  upon  time  to  work  it  out. 

Mr,  Shepard:  You  will  grant  this,  that  we  are  going  to  have  a  com- 
pensation act,  whether  it  comes  in  proper  form  from  this  Commission  or  not. 
It  may  be  the  result  of  another  Commission,  as  the  case  may  be,  or  if-  it  is 
not  satisfactory  at  this  time  to  the  public,  we  are  going  to  keep  on  until  we 
do  get  it  right.  It  is  not  going  beyond  possibilities,  to  presume  that  we  will  have 
at  least  as  good  a  plan  as  they  have  in  Germany,  right  here  in  Ohio.  We  are 
all  looking  to  bring  about  that  condition.  I  presume,  if  I  cdught  your  remarks 
correctly,  that  is  the  general  plan  we  are  all  trying  to  work  out. 

Mr.   Eagan  :    Yes,   sir. 

Mr.  Shepard:  We  are  all  agreed.  There  are  one  or  two  questions  on  that 
plan,  which  we  may  not  go  sufficiently  into  details,  to  prevent  you  from  making 
an  answer  to.  We  will  admit  that  we  must  have  compulsory  compensation. 
What  have  you  to  say,  upon  the  employer  being  compelled  to  carry  the  in- 
surance,  to  provide  for  the  payment  under  that  compensation  plan?  Do  you 
g^ct  the  meaning  of  my  question  ?  We  will  grant  that  the  law  says  that  the 
cniployer  shall  pay  under  certain  circumstances.  What  is  your  idea  about  the 
employer  being  compelled  to  take  out  insurance?  What  is  your  idea  of  that, 
sn   that  we  may  be  able  to   pay  under  the  compensation  plan? 

Mr.  Eagan  :  I  think  that  he  ought  to  be  compelled  to  take  out  insurance. 
That  is  all  I  care  to  say  on  that. 
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Mr,  Chairman:  With  the  English  plan,  the  employer  is  not  compelled  to 
insure.  It  makes  Mr.  Shepard's  question  very  important,  and  the  answer  very 
important  also. 

Mr.  Shepard:  The  significance  of  that,  in  many  instances,  is  that  a  cor- 
poration may  have  such  a  small  amount  of  capital,  and  a  very  small  amount  of 
assets,  and  while  he  may  be  compelled  to  pay  under  the  compensation  act,  but 
if  he  does  not  carry  insurance,  all  the  man  has  is  his  rights,  that  is  all  he  has 
It  is  a  judgment  without  results. 

Mr.  Rohr  :     Mr.  Eagan  answered  it  in  the  advanced  form. 

Mr.   Shepard:     Now,  there  is  this:     Obligatory  is  what  they  desire  to  use, 
instead    of    compulsory.     We    all    admit    that    there    are    two    things    which   can 
be    corrected,    and    which    will    almost    solve    this    question.     First,    the    preven- 
tion of  accidents  and  keep  the  lawyer  off  the  ground.     I  think  if  we  could  carry 
out  this  plan,  the  balance  could  be  worked  out  all  right,  don't  you,  Mr.  Eagan? 

Mr.  Eagan:    I  do. 

Mr.  Shepard:  The  prevention  of  accidents  is  one  of  the  things  to  get  at. 
Don't  you  think  that  if  the  employe,  I  am  not  mentioning  how^  much  he 
shall  pay,  but  don't  you  think  that  if  the  employe  himself  was  paying  part  of  the 
premium,  and  he  knew  if  the  accidents  were  less,  the  part  he  would  have  to 
pay  would  be  less,  he  would  be  concerned  in  seeing  that  the  accidents  in  the 
shop  in  which  he  was  working,  were  kept  down  to  the  minimum.  Don't  you  think 
it  would  have  that  effect  upon  the  employe?  That  is  a  sociological  proposition. 
Suppose  you  are  a  contributor.  Let  us  take  employes,  working  side  by  side, 
in  the  same  shop  —  let  us  assume  that  you  and  I  were  working  together,  side 
by  side  — 

Mr.  Eagan  :     That  is  a  horrible  assumption. 

Mr.  Shepard:  I  never  thought  that  Mr.  Eagan  would  take  that  assumption 
that  way.  Suppose  we  are  working  side  by  side,  and  you  see  me  attempt  to  do 
something  that  will  result  in  an  accident^  or  you  think  it  will.  Now,  if 
that  accident  occurs,  and  the  man  is  seriously  injured,  and  yon  know  in  that 
case,  you  are  going  to  have  taken  out  of  your  pay  check,  a  larger  per  cent  on 
account  of  that  accident,  don't  you  think  that  your  inclination  would  be  to  say: 
"Hold  on,  Shepard ;  don't  do  that." 

Mr.  Eagan:  Don't  you  think,  my  humanity  to  man,  would  be  sufficient 
to  impel  me  to  guard  against  accident?  I  do  not  think  that  you  and  1, 
contributing,  would  have  much  to  do  with  the  prevention  of  accidents.  Your 
question   does   not    cover   the    large    per    cent   of   accidents. 

Mr.  Shepard:  Do  you  think  that  we  are  all  on  that  high  plane,  that  it 
would  have  no  effect  at  all?  I  admit  that  the  larger  per  cent  of  accidents 
are  unavoidable.  You  have  said  that  you  think  the  employer  ought  to  be  held 
stringently  to  the  observance  of  safety  devices,  and  we  all  agree  that  the 
inspection  laws  are  not  enforced.  What  have  you  to  say  on  the  part  of  the 
employe,  when  the  employer  calls  his  attention  to  the  fact  that  he  is  not  using 
a  safety  device;  the  sifety  device  is  there  on  the  machine,  it  is  strictly  in 
accordance  with  the  State  inspection  laws,  and  the  employer  comes  along  and 
sees  that  he  is  not  using  that  safety  device,  and  he  says:  "Here,  John,  you 
ought  to  use  that  device,  or  you  will  get  into  trouble."  The  employe  does  not 
use  that  safety  device  and  is  injured.  What  have  you  to  say  of  the  effect 
of  such  an  act  on  the  part  of  the  employe.  He  willfully  —  that  is  —  he  inten- 
tionally does  not  obey  the  law. 

Mr.  Eagan:  A  man  who  does  not  use  the  safety  device  —  that  is  a  form 
of  involuntarv  suicide. 

Mr.  Shepard:  What  ought  to  be  the  penalty  for  a  man  doing  such  an 
act,  under  the  compensation  law? 
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Mr.  Eagan  :  Where  it  is  clearly  proven  that  he  does  not  use  the  safety 
appliances,  he  certainly  is  not  entitled  to  compensation  in  the  event  he  is  injured. 

Mr.  Collins:  You  say  here  that  it  is  not  a  reflection  on  the  inspectors, 
but  that  the  inspections  are  a  farce.  We  are  all  looking  to  have  the  inspection 
laws  carried  out.  I  will  say  that  they  are  a  farce.  The  inspectors  do  not  come  — 
I  do  not  recall  of  their  having  bi^en  in  our  factory  but  twice  in  five  years. 
I  do  not  know  of '  a  single  recommendation  that  they  ever  made  to  us.  I  will 
admit,  that  we  try  to  observe  all  the  factory  laws,  but  if  you  would  give  a  rigid 
inspection  today,  you  will  find  that  there  is  not  a  factory  in  the  State  which  is 
observing  the  laws.    You  say  there   is   no   fault  on  the  part  of  the   inspectors 

—  this  farce?    Do  you  care  to  amplify  that? 

Mr.  Eagan:  I  would  say,  as  far  as  the  labor  inspection  in  this  city  is  con- 
cerned, in  a  certain  institution,  the  manager  got  a  tip  that  the  inspector  was 
coming,  and  he  got  all  his  boys  out  before  the  inspector  got  there. 

Mr.  Collins  :    You  mean  the  boys  under  age. 

Mr.  Eagan  :  I  only  bring  that  out  to  show  some  of  the  farces  that  are 
worked  on  the  inspectors. 

Mr.  Shepard:  Now,  you  have  struck  exactly  the  keynote.  Isn't  our  in- 
spection  laws  practically   limited  to  whether  the   minors  are  employed   or  not? 

Mr.  Eagan  :     No. 

Mr.    Shepard:     Show   me  an  instance  where  that   is  not  so. 

Mr.  Eagan  :  Take  the  metal  polishers,  but  there  are  men  here  who  can 
answer  that  question  better  than  I  can. 

Mr.  Shepard:  That  is  one  instance.  Now,  wherein  lies  the  trouble  with 
the    inspection    laws,   if    it    is    not    the    inspectors? 

Mr.  Eagan:     Politics. 

Mr.  Shepard:  Now,  you  got  it.  That  is  just  exactly  what  I  want  to 
bring  out.  That  is  exactly  what  we  brought  out  in  our  statement  this  after- 
noon, that  it  should  be  taken  out  of  politics,  and  there  should  be  some  sort  of 
a  civil   service  regulation,  or  something  of  that  character. 

Mr.  Eagan:  You  can't  take  it  out  of  politics.  I  am  not  a  non-partisan 
man. 

Mr.  Shepard:  1  believe  we  can,  and  that  is  what  we  are  working  for. 
Now,  as  it  is  today,  the  employer  employs  a  minor  or  not,  at  his  own  peril.  We 
had  this  occur.  We  had  a  young  man  come  to  us  who  wanted  employment. 
We  asked  him  if  he  was  sixteen  years  of  age.  We  told  him  that  the  character 
of  our  business  was  hazardous,  and  was  not  a  place  for  a  boy  under  sixteen 
years  of  age,  but  he,  has  father  and  mother,  came  and  made  the  statement  that 
he  was  over  sixteen  years,  and  ought  to  have  employment.  We  took  their  state- 
ment to  that  effect,  and  put  him  in  the  machine  shop,  and  he  got  caught  in  a 
belt,  whirled  around  a  pulley  shaft  and  broke  his  arm,  and  immediately  we  were 
showered  with  letters  from  some  attorney  in  Pennsylvania,  that  the  boy  was 
barely  over  fifteen.  Now,  mind  you,  we  had  used  every  possible  means  at  our 
command,  before  we  hired  that  boy,  and  took  the  statement  of  his  parents, 
that  the  boy  was  over  sixteen  years  of  age,  but  the  minute  the  boy  was  in- 
jured, they  advised  us  that  the  boy  was  under  sixteen  years  of  ap:e,  and  that 
we  had  clearly  violated  the  labor  laws,  and  as  I  understand  it,  it  was  absolutely 
at  our  peril,  regardless  of  anything  which  we  can  do.  They  can  come  up  there 
and  tell  you  an  absolute  falsehood,  and  if  you  do  employ  the  boy  under  sixteen 

—  don't  you  believe,  in  all  fairness,  that  in  cases  like  that,  where  the  parents  and 
the  boy  come  in,  and  make  practically  a  certified  statement  of  the  boy's  ap:e, 
that  that  should  control,  to  some  extent,  the  damages,  and  alleviate  the  employer. 

Mr.  Eagan:  No,  I  do  not.  I  go  deeper  than  that,  for  the  solution  of  that 
question.    If  I  had  my  way,  the  State  should  not  allow  a  worker  to  receive  such 
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wages,  that  he  and  his  wife,  would  perjure  themselves  in  order  to  get  their  hoj 
in  a  factory.  You  will  find  no  skilled  workers  receiving  three,  and  three  and  a 
quarter  a  day,  have  to  do  that.    It  is  the  pauper  labor  which  has  to  do  that 

Mr.  Shf.pard:     I  do  not  know  that  this  is  the  place  to  discuss  a  question 
like  this. 

Mr.  Robert  Hixon  :  Mr.  Eagan,  in  his  remarks  to  Mr.  Collins,  admitted 
that  *we"  were  labor  unions  or  organized  labor.  Now,  I  would  like  to  know, 
how  that  can  work  in  conjunction,  that  the  employers  are  liable  for  a  compensa- 
tion to  an  employe,  when  they  are  not  able  to  employ  whomsoever  they  choose, 
or  get  rid  of  whomsoever  they  choose.  A  case  came  up  with  us,  where  a  man 
working  on  a  woodworking  machine,  where  the  guard  was  supplied  through  the 
recommendation  of  a  State  inspector.  This  man  would  not  use  the  guard.  He 
said  that  he  preferred  not  to  use  it.  He  would  assume  to  himself,  that  responsi- 
bility, that  he  would  sign  up  a  paper,  saying  that  he  would  release  us  of  all 
blame,  that  was  not  legal.  He  could  not  sign  away  his  right  of  damages.  H  we 
discharged  that  man  we  would  have  been  subjected  to  a  strike.  We  can't  dis- 
charge him. 

Mr.  Chairman:  Isn't  that  a  question  which  does  not  bear  on  this  ques- 
tion—  on  employers'  liability.  The  compensation  act  does  not  bear  upon  whom 
they  employ  and  how  they  employ  them,  or  anything  of  that  kind. 

Mr.  Eagan  :  I  will  state  that  Mr.  Hixon  is  to  be  congratulated  in  getting 
in  his  opposition,  his  wellknown"  opposition  to  labor,  as  far  as  the  individual  is 
concerned,  organized  labor,  does  not  know  anything  about  it,  for  woodworkers 
are  not  organized,  and  this  man  is  not  a  member  of  organized  labor. 

Mr.  Collins  :  Mr.  Eagan,  along  the  line  of  who  should  bear,  and  in  what 
percentage,  the  premium  on  insurance,  or  the  cost  of  compensation,  put  that 
anyway  you  wish,  hypothetically,  and  assume  that  there  are  25  workers  in  a 
certain  craft,  which  is  more  or  less  hazardous,  and  which  the  laws  of  the  State 
of  Ohio,  require  should  be  protected,  that  is,  the  machines  they  operate  should 
be  protected  by  certain  safety  appliances.  In  using  slich  appliances,  it  more  or 
less  hampers  the  employe  operating  the  machines  referred  to.  Now  then  out 
of  the  25  operators,  20  use  such  appliances,  and  five  find  that  they  can  do  it 
better  without  them,  and  absolutely  and  doggedly  refuses  to  do  so.  In  your 
opinion,  if  the  insurance  were  borne  jointly,  the  premiums  paid  in  part  by  the 
employe  and  employer,  wouldn't  the  other  20  raise  enough  disturbance  to  insist 
upon  those  using  such  safety  appliances?  On  the  other  basis,  Tf  the  employe 
pays  no  pro  rata  of  that  premium,  woudn't  he  be  liable  not  to  make  any  motion, 
or  take  any  notice  or  cognizance  of  the  fellow  employe's  negligence? 

Mr.  Eagan  :  My  answer,  I  am  afraid,  is  just  as  hypothetical  as  your 
question. 

Mr.  Collins:  It  is  not  hypothetical.  That  case  exists  at  the  present  time, 
in  one  of  our  shops  in  Toledo,  total  number  18,  and  five  would  not  use  thcnL 

Mr.  Eagan:     Isn't  it  the  same  kind  of  a  shop  which  Mr.  Hixon  has? 

Mr.  Collins:  There  are  18  machines  being  used  in  a  certain  shop,  and 
five  wouldn't  use  certain  safety  appliances.  Wouldn't  they  be  more  apt  to  asc 
them,  if  they  had  to  pay  a  portion  of  this  fund? 

Mr.   Eagan  :     Organize  them,  and  they  will  be  disciplined. 

Mr.  Collins:     I  object  to  that. 

Mr.  Eagan  :     I  withdraw  it. 

Mr.  Hind  :  In  my  questions  here,  in  trying  to  determine  to  what  extent 
the  manufacturers  should  be  held  liable  to  the  injuries  to  his  employes.  You 
have,  in  your  remarks,  tonight,  as  I  understood  them,  raised  the  objection  to 
the  employe  taking  much,  if  anything,  of  the  burden  of  contributory  negligence. 
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Now,  1  do  not  want  to  cite  any  hypothetical  case.  I  want  to  take  a  case  which 
happened  in  our  own  factory.  We  had  two  employes  operating  a  machine,  and 
the  machine  was  provided  with  a  safety  appliance;  the  safety  appliance  was  in 
such  form  that  it  could  be  readily  gotten  out,  and  would  have  prevented  an  acci- 
dent, that  afterwards  happened.  The  man  instead  of  making  use  of  the  appli- 
ance, used  a  rod.  for  holding  up  a  weight,  we  call  it  a  hammer,  and  they  were 
working  between  that  hammer  and  the  base  of  the  machine,  and  I  happened  to 
go  along  as  one  of  the  men  had  his  arm  under  that  hammer,  brushing  away 
some  filings  on  a  part  of  the  machine.  I  made  him  remove  the  rod;  I  made 
him  first  put  the  safety  appliance  in  position,  and  then  remove  the  rod,  and 
cautioned  both  workmen  and  their  foreman,  to  not  make  use  of  that  device 
again  for  holding  up  the  hammer,  but  to  use  the  safety  instead.  An  hour  after 
that,  the  report  came  to  my  office,  that  that  man  had  his  arm  crushed,  and  in 
making  an  investigation,  I  found  that  they  had  disregarded  my  instructions 
entirely,  and  that  the  man  had  used  that  bolt  standing  there,  and  in  putting  the 
rod  in,  had  struck  the  bolt  and  the  hammer  descended  on  his  arm.  Do  you 
think  the  employer  should  be  held  for  criminal  negligence  on  his  part  in  that 
particular  case? 

Mr.  Eagan  :     Do  you  ask  that  in  all  seriousness? 

Mr.  Hind:     I  certainly  do.    . 

Mr.  Eagan  :  No  more  than  I  can  parallel  that  case  a  thousand  times  with 
the  opposite  side.  I  will  say  here,  Mr.  Hind,  do  you  quote  me  as  saying,  that 
we  deny  the  right  of  the  employer  to  have  any  defense,  along  contributory  negli- 
gence, in  such  instances  as  you  speak  of? 

Mr.  Hind:     No,  I  understood  your  remarks  to  mean  that.     " 

Mr.  Eagan  :     I  have  not  the  faculty  of  making  myself  understood. 

Mr.  Shepard:  That  where  the  employer  calls  attention  to  the  safety  device, 
and  the  employe  fails  to  use  that  safety  device,  and  is  injured,  he  don't  think 
that  employe  should  come  under  the  compensation  act. 

Mr.  Eagan  :     1  hope  that  I  am  given  credit  for  having  common  sense. 

Mr,  Chairman  :    We  will  now  be  pleased  to  hear  from  Mr.  Thos.  Rumsey. 

Mr.  Thos.  Rumsey:  I  will  say  this,  that  I  was  a  delegate  to  the  Ohio 
State  Federation  of  Labor,  who  for  years  past,  have  endeavored  to  get  an  em- 
ployers' liability  bill,  also  a  workman's  compensation  act,  drafted.  I  believe, 
through  our  efforts  of  the  past,  is  due  the  fact  that  the  liability  bill  which  we 
have  at  the  present  time  was  inaugurated  or  passed  by  the  last  legislature,  and 
also  as  a  result  of  labor,  is  the  appointment  of  this  Commission,  the  gentlemen 
who  are  before  you  tonight. 

We  asked  the  Ohio  State  Federation  of  Labor  the  following  questions, 
which  were  sent  out  by  this  Commission,  and  a  committee  was  appointed  to  go 
over  these  thoroughly  and  submit  their  answers  to  the  convention,  and  these 
answers  were  adopted  by  the  delegates,  who  represented  all  kinds  of  employ- 
ments and  employes,  or  rather,  diflferent  parts  of  the  State. 

L  "What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  State  with 
regard  to  liability  of  employers  for  accidents  to  their  employes?  What,  if  any,  are 
your  suggestions  as  to  the  amendment  of  the  law? 

Answer:  Very  good  as  far  as  it  goes.  No  one  can  question  the  absolute 
fairness  of  the  Employers'  Liability  Law  in  Ohio  as  it  applies  to  railroad  em- 
ployes, because  it  seeks  to  place  the  burden  for  the  loss  of  human  life  and  limb 
upon  those  who  receive  profit  from  the  railroad  industry.  If  any  changes  are 
contemplated  in  the  Norris  bill,  they  should  be  to  strengthen  and  broaden  it, 
so   that  employes  in  the  hazardous  trades  will  have  the  same  rights  as  railroad 
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employes,  and  this  can  only  be  done  by  entirely  removing  the  burden  of  the 
fellow-servant,  assumed  risk  and  contributory  negligence  rules.  No  employers' 
liability  law  will  ever  be  fair  and  just  until  it  takes  the  burden  from  the  backs 
of  the  widows,  the  cripples  and  the  orphans,  and  places  it  upon  :hc  industry, 
where  it  belongs. 

2.  What  is  your  opinion  of  the  operation  of  the  labor  law  of  this  State  in 
relation  to  the  prevention  of  accidents,  and  what,  if  any,  are  your  suggestions 
for  its  amendment  in  that  regard? 

Answer:  Totally  inadequate,  because  much  of  the  legislation  now  -on  the 
books,  is  not  in  force,  and  never  will  be,  until  both  a  fine  and  a  workhouse  sen- 
tence are  added  after  the  first  offense.  Any  employer  who  deliberately  violates 
the  laws  made  to  protect  human  life,  is  the  kind  of  lawbreaker  who  should  be 
put  in  jail,  and  that  is  the  only  way  to  compel  respect  for  life-saving  laws. 

3.  Is  the  court  and  jury  system  for  fixing  the  responsibility  for  industrial 
accidents,  now  existing  in  this  State,  satisfactory  in  its  operation?  If  you  answer 
no,  state  why. 

Answer:  Yes,  as  to  the  jury  system,  but  the  court  system  is  not  satisfac- 
tory, in  that  the  present  law  permits  judges  to  usurp  the  function  of  the  jury, 
in  taking  cases  from  their  consideration  and  entering  a  judgment  for  the  de- 
fendant. We  demand  that  the  degree  to  which  the  injured  may  have  been  re- 
sponsible, be  left  to  the  judgment  of  his  peers,  and  not  to  the  determination  of 
a  judge,  who  in  many  instances,  is  prejudiced,  technical  and  inclined  too  much 
to  precedent.  We  further  insist  that  personal  injury  cases  be  given  precedent 
on  all  civil  court  dockets.  The  delay  incident  to  such  cases  works  an  irreparable 
injury  on  the  plaintiff. 

4.  Are  you  in  favor  of  a  system  under  which  all  accidents  to  employes  shall 
be  (fompensated  for  without  regard  to  negligence,  but  under  which  the  compensa- 
tion paid  shall  be  limited  in  amount?    Please  state  reasons  for  your  answer. 

Answer:  Yes,  we  are  thoroughly  in  favor  of  a  just  system  of  working- 
men's  compensation,  that  will  result  in  placing  in  the  hands  of  the  widow  and 
the  cripple,  one  hundred  cents  on  the  dollar,  and  not  one-half  or  less  than  one- 
half,  as  is  the  case  now  under  the  lawsuit  system.  But  we  are  unqualifiedly 
opposed  to  any  plan  that  does  not  give  the  widow,  or  cripple,  the  right  to  elect, 
whether  to  accept  a  compensation  provided  by  a  workingman's  compensation 
act,  or  rely  upon  the  rights  extended  under  the  employers'  liability  act,  now 
on   the   statute   books. 

First:  No  sane  person  intentionally  gets  injured,  and  in  999  out  of  1,000, 
the  injuries  or  death,  can  be  directly  charged  to  commercial  and  corporation 
greed,  and  the  killing  pace  at  which  modern-day  industry  is  carried  on. 

Second :  Because  every  civilized  country  in  the  world,  except  the  United 
States,  has  a  workingmen's  compensation  law,  by  which  the  cost  of  accidents  in 
industry  is  paid  in  full  to  the  injured  man,  and  is  not  frittered  away  by  ex- 
pensive litigation.  New  York  State  has  just  adopted  this  system.  A  recent 
journal  of  national  repute  says  that,  while  New  York  is  now  in  advance  of  any 
other  State,   it  is  only  as  humane  as  Turkey. 

5.  If  you  are  in  favor  of  such  a  plan,  are  you  of  opinion  that  the  expense 
should  he  borne  by  the  employer  or  shared  by  employer,  employe  and  State? 

Answer:  In  the  practical  operation  of  a  workingmen's  compensation  law, 
the  expense  is  never  borne  by  the  employer.    It  is  borne  by  the  industry.    There- 
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fore,  the  industry  should  bear  this  burden,  and  no  part  of  it  should  be  placed 
upon  the  employe  or  the  State. 

6.    What  is  your  experience  as  to  the  value  of  relief  associations  of  employes? 

Answer:  Relief  associations  conducted  by  the  employes,  are  generally  sat- 
isfactory. But  when  conducted  or  dominated  by  the  employers,  they  are  in- 
variably mere  schemes  for  securing  cheap  releases  from  widows  and  orphans, 
and  thus  defrauding  them  out  of  their  legal  rights.  It  is  safe  to  say,  that  the 
operation  of  relief  associations  by  employers  in  the  State  of  Ohio,  in  the  last 
ten  years,  has  resulted  in  cheating  widows  and  cripples  out  of  hundreds  of 
thousands  of  dollars  that  they  were  legally  entitled  to. 

Questions  7,  8  and  9  should  be  answered  by  individual  unions,  as  this  is  a 
delegated  body. 

Mr.  Rohr:  In  what  you  read  there,  Mr.  Rumsey,  I  got  the  idea,  where  a 
factory  inspector  orders  a  safety  device,  and  upon  a  second  warning,  his  orders 
are  disregarded,  do  you  say  that  the  employers  negligence  would  come  under 
the  term  of  felony? 

Mr.  Rumsey:    I  would. 

Mr.  Smith  :  You  say  that  causes  of  accidents  are  sometimes  due  to  cor- 
poration greed.  Is  it  possible  that  the  employe  might  be  over  anxious,  in  a 
case  where  he  has  been  working  overtime,  to  do  something  in  a  hurry,  to  make 
a  few  dollars  extra,  that  he  thereby  injures  himself? 

Mr.  Rumsey:    I  have  never  known  an  employe  to  so  injure  himself. 

Mr.  Smith  :  Where  he  is  trying  to  make  extra  money,  and  is  in  a  hurry, 
trying  to  turn  out  so  many  pieces  per  day? 

Mr.  Rumsey:  I  have  worked  on  piecework,  and  I  know  what  it  is.  The 
great  trouble  I  have  found,  working  as  a  metal  polisher,  if  it  had  not  been  for 
organized  labor,  we  would  not  have  had  a  blower  in  the  city,  and  for  that 
reason,  I  desire  to  emphasize  what  Mr.  Eagan  said,  if  we  want  or  expect  to  get 
anjrthing,  we  have  got  to  go  after  it,  as  we  did  after  the  present  blower  system. 
That,  I  say,  is  on  the  line  of  piecework,  a  man  is  compelled  to  work  or  lose 
his  job.  I  have  known  cases,  where  men  have  been  discharged  for  reporting 
to  the  factory  inspector  that  the  blower  was  out  of  order. 

Mr.  Smith  :  You  have  not  answered  the  question.  I  asked  you,  is  it 
possible  that  an  employe,  in  his  desire  to  make  a  little  more,  working  piecework, 
and  being  in  a  hurry,  isn't  it  possible  that  he  might  injure  himself  or  his  fellow 
nan,  being  in  a  hurry,  like  sometimes  crossing  a  street  in  a  hurry,  and  get  hit  by 
an  automobile? 

Mr.   Rumsey:    There  is  a  way  to  get  out  of   it,   put  on   more  employes. 

Mr.  Smith  :    The  employe  is  working  on  piecework. 

Mr,  Rumsey:    Let  him  put  on  more  employes. 

Mr.  Smith  :  The  employer  is  not  pushing  him.  He  wants  to  push  on 
himself  and  make  more  money. 

Mr.  Rumsey:  I  know  all  about  piecework.  A  man  is  not  going  to  injure 
himself  or  injure  his  fellow  man,  just  because  he  is  working  on  piecework. 

Mr.  Smith:  Isn't  it  possible  that  a  man  might  injure  himself  in  being  in 
a  hurry? 

Mr.  Rumsey:    Yes,  he  might  get  hurt. 

Mr.  Rohr:  Might  I  ask  Mr.  Rumsey,  why  is  a  man  in  a  hurry,  when 
working  on  piecework? 

Mr,  Rumsey:    To  make  more  money. 

Mr.  Rohr:  Do  you  think  if  a  man  were  to  get  good  wages  —  living  wages  — 
working  by  the  day;   do  you  think  he  would  prefer  piecework? 
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employes,  and  this  can  only  be  done  by  entirely  removing  the  burden  of  the 
fellow-servant,  assumed  risk  and  contributory  negligence  rules.  No  employers' 
liability  law  will  ever  be  fair  and  just  until  it  takes  the  burden  from  the  backs 
of  the  widows,  the  cripples  and  the  orphans,  and  places  it  upon  the  industry, 
where  it  belongs. 

2.  What  is  your  opinion  of  the  operation  of  the  labor  law  of  this  Staie  in 
relation  to  the  prevention  of  accidents,  and  what,  if  any,  are  your  suggestions 
for  its  amendment  in  that  regard? 

Answer:  Totally  inadequate,  because  much  of  the  legislation  now  ^n  the 
books,  is  not  in  force,  and  never  will  be,  until  both  a  fine  and  a  workhouse  sen- 
tence are  added  after  the  first  offense.  Any  employer  who  deliberately  violates 
the  laws  made  to  protect  human  life,  is  the  kind  of  lawbreaker  who  should  be 
put  in  jail,  and  that  is  the  only  way  to  compel  respect  for  life-saving  laws. 

3.  Is  the  court  and  jury  system  for  fixing  the  responsibility  for  industrial 
accidents,  now  existing  in  this  State,  satisfactory  in  its  operation?  If  you  answer 
no,  state  why. 

Answer:  Yes,  as  to  the  jury  system,  but  the  court  system  is  not  satisfac- 
tory, in  that  the  present  law  permits  judges  to  usurp  the  function  of  the  jury, 
in  taking  cases  from  their  consideration  and  entering  a  judgment  for  the  de- 
fendant. We  demand  that  the  degree  to  which  the  injured  may  have  been  re- 
sponsible, be  left  to  the  judgment  of  his  peers,  and  not  to  the  determination  of 
a  judge,  who  in  many  instances,  is  prejudiced,  technical  and  inclined  too  much 
to  precedent.  We  further  insist  that  personal  injury  cases  be  given  precedent 
on  all  civil  court  dockets.  The  delay  incident  to  such  cases  works  an  irreparable 
injury  on  the  plaintiff. 

4.  Are  you  in  favor  of  a  system  under  which  all  accidents  to  employes  shall 
be  (fompensated  for  without  regard  to  negligence,  but  under  which  the  compensa- 
tion paid  shall  be  limited  in  amount?    Please  state  reasons  for  your  answer. 

Answer:  Yes,  we  are  thoroughly  in  favor  of  a  just  system  of  working- 
men's  compensation,  that  will  result  in  placing  in  the  hands  of  the  widow  and 
the  cripple,  one  hundred  cents  on  the  dollar,  and  not  one-half  or  less  than  one- 
half,  as  is  the  case  now  under  the  lawsuit  system.  But  we  are  unqualifiedly 
opposed  to  any  plan  that  does  not  give  the  widow,  or  cripple,  the  right  to  elect, 
whether  to  accept  a  compensation  provided  by  a  workingman's  compensation 
act,  or  rely  upon  the  rights  extended  under  the  employers'  liability  act,  now 
on   the   statute   books. 

First:  No  sane  person  intentionally  gets  injured,  and  in  999  out  of  1,000, 
the  injuries  or  death,  can  be  directly  charged  to  commercial  and  corporation 
greed,  and  the  killing  pace  at  which  modern-day  industry  is  carried  on. 

Second :  Because  every  civilized  country  in  the  world,  except  the  United 
States,  has  a  workingmen's  compensation  law,  by  which  the  cost  of  accidents  in 
industry  is  paid  in  full  to  the  injured  man,  and  is  not  frittered  away  by  ex- 
pensive litigation.  New  York  State  has  just  adopted  this  system.  A  recent 
journal  of  national  repute  says  that,  while  New  York  is  now  in  advance  of  any 
other  State,  it  is  only  as  humane  as  Turkey. 

5.  If  you  are  in  favor  of  such  a  plan,  are  you  of  opinion  that  the  expense 
should  be  borne  by  the  employer  or  shared  by  employer,  employe  and  State? 

Answer:  In  the  practical  operation  of  a  workingmen's  compensation  law, 
the  expense  is  never  borne  by  the  employer.    It  is  borne  by  the  industry.    There- 
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fore,  the  industry  should  bear  this  burden,  and  no  part  of  it  should  be  placed 
upon  the  employe  or  the  State. 

6.    What  is  your  experience  as  to  the  value  of  relief  associations  of  employes? 

Answer:  Relief  associations  conducted  by  the  employes,  are  generally  sat- 
isfactory. But  when  conducted  or  dominated  by  the  employers,  they  are  in- 
yariably  mere  schemes  for  securing  cheap  releases  from  widows  and  orphans, 
and  thus  defrauding  them  out  of  their  legal  rights.  It  is  safe  to  say,  that  the 
operation  of  relief  associations  by  employers  in  the  State  of  Ohio,  in  the  last 
ten  years,  has  resulted  in  cheating  widows  and  cripples  out  of  hundreds  of 
thousands  of  dollars  that  they  were  legally  entitled  to. 

Questions  7,  8  and  9  should  be  answered  by  individual  unions,  as  this  is  a 
delegated  body. 

Mr.  Rohr:  In  what  you  read  there,  Mr.  Rumsey,  I  got  the  idea,  where  a 
factory  inspector  orders  a  safety  device,  and  upon  a  second  warning,  his  orders 
are  disregarded,  do  you  say  that  the  employers  negligence  would  come  under 
the  term  of  felony? 

Mr.  Rumsey:    I  would. 

Mr.  Smith  :  You  say  that  causes  of  accidents  are  sometimes  due  to  cor- 
poration greed.  Is  it  possible  that  the  employe  might  be  over  anxious,  in  a 
case  where  he  has  been  working  overtime,  to  do  something  in  a  hurry,  to  make 
a  few  dollars  extra,  that  he  thereby  injures  himself? 

Mr.  Rumsey:    I  have  never  known  an  employe  to  so  injure  himself. 

Mr.  Smith  :  Where  he  is  trying  to  make  extra  money,  and  is  in  a  hurry, 
trying  to  turn  out  so  many  pieces  per  day? 

Mr.  Rumsey:  I  have  worked  on  piecework,  and  I  know  what  it  is.  The 
great  trouble  I  have  found,  working  as  a  metal  polisher,  if  it  had  not  been  for 
organized  labor,  we  would  not  have  had  a  blower  in  the  city,  and  for  that 
reason,  I  desire  to  emphasize  what  Mr.  Eagan  said,  if  we  want  or  expect  to  get 
anything,  we  have  got  to  go  after  it,  as  we  did  after  the  present  blower  system. 
That,  I  say,  is  on  the  line  of  piecework,  a  man  is  compelled  to  work  or  lose 
his  job.  I  have  known  cases,  where  men  have  been  discharged  for  reporting 
to  the  factory  inspector  that  the  blower  was  out  of  order. 

Mr.  Smith  :  You  have  not  answered  the  question.  I  asked  you,  is  it 
possible  that  an  employe,  in  his  desire  to  make  a  little  more,  working  piecework, 
and  being  in  a  hurry,  isn't  it  possible  that  he  might  injure  himself  or  his  fellow 
man,  being  in  a  hurry,  like  sometimes  crossing  a  street  in  a  hurry,  and  get  hit  by 
an  automobile? 

Mr.   Rumsey:    There  is  a  way  to  get  out  of   it,   put  on   more   employes. 

Mr.   Smith  :    The  employe  is  working  on  piecework. 

Mr.  Rumsey  :    Let  him  put  on  more  employes. 

Mr.  Smith  :  The  employer  is  not  pushing  him.  He  wants  to  push  on 
himself  and  make  more  money. 

Mr.  Rumsey:  I  know  all  about  piecework.  A  man  is  not  going  to  injure 
himself  or  injure  his  fellow  man,  just  because  he  is  working  on  piecework. 

Mr.  Smith  :  Isn't  it  possible  that  a  man  might  injure  himself  in  being  in 
a  hurry? 

Mr.  Rumsey:    Yes,  he  might  get  hurt. 

Mr.  Rohr:  Might  I  ask  Mr.  Rumsey,  why  is  a  man  in  a  hurry,  when 
working^  on  piecework? 

Mr.   Rumsey:    To  make  more  money. 

Ms.  Rohr:  Do  you  think  if  a  man  were  to  get  good  wages  —  living  wages  — 
working    by  the  day;  do  you  think  he  would  prefer  piecework? 
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collected  by  Bently,  and  if  he  quits   Bently  and  goes  to  work   for  Speakman, 
then  the  collection  will  be  made  by  Speakman. 

Mr.   Eagan:     Suppose   he  was  working   for   one  of  the  firms  whom  3rou 
mention,  indirectly,  through  a  sub-contractor? 

Mr.  Collins:    Then  he  would  be  employed  by  the  sub-contractor,  and  the 
collection  would  be  made  by  the  sub-contractor. 

Mr.  Eagan:    You  are  opposed  to  the  present  Norris  liability  law;  do  you 
think  that  has  received  a  fair  trial  this  year? 

Mr.  Collins:    Do  you  make  that  as  a  statement,  or  are  you  asking  me  a 
question  ? 

Mr.  Eagan  :  I  am  asking  a  question ;  do  you  believe  that  the  Norris  law 
has  received  a  fair  test  yet? 

Mr.  Collins  :  You  say  that  I  am  opposed  to  it,  are  you  making  that 
statement? 

Mr.  Eagan:  I  asked  you,  if  you  believed  that  the  Norris  law  had  received 
a  fair  test  yet? 

Mr.  Collins:    The  Norris  law  has  not  been  tested,  in  my  opinion. 

Mri  Eagan:    You  declare  ydu  are  against  it. 

Mr.  Collins:  I  did  not.  You  are  making  an  observation;  you  are  not 
asking  me  a  question. 

Mr.  Eagan:    You  say  you  are  in  favor  of  the  repeal  of  the  Norris   law, 

Mr.  Collins:    Do  you  want  me  to  read  my  paper  again? 

Mr.  Eagan:  No,  I  will  take  your  word  for  it,  just  a  few  words  will 
suffice. 

Mr.  Collins  :  The  paper  is  very  plain.  It  says  in  case  of  the  passage  of 
a  compensation  act,  we  believe  in  the  repeal  of  the  Norris  law. 

Mr.  Eagan  :  You  deny  the  constitutional  rights  of  the  worker  to  go  to 
law,  and  apply  the  common  law  of  the   State,  then? 

Mr.  Collins  :  I  believe  that  the  idea  was  very  well  set  forth.  We  believe 
that  by  the  repeal  of  the  Norris  law  and  the  passage  of  the  compensation  act, 
greater  good  will  come  to  a  greater  number,  insofar  as  a  great  number  of  people 
who  are  injured,  and  who  have  no  recourse  under  existing  laws,  including  the 
Norris  law,  would  be  compensated  and  relieved  in  time  of  distress. 

Mr.  Eagan  :  You  are  not  responsible,  Mr.  Collins,  for  my  density.  The 
point  I  am  trying  to  bring  out,  Mr.  Collins,  the  manufacturers  favor  the  repeal 
of  the  declaration,  that  the  State  of  Ohio  is  against  the  common  law  practice, 
such  as  the  assumed  risk,  contributory  negligence,  etc.  In  contributing  this 
money,  have  you  gone  into  the  details;  who  would  handle  it,  the  employers? 

Mr.  Collins  :  We  based  our  argument  on  the  assumption  that  this  Com- 
mission, after  they  will  have  collected  the  data  at  the  various  centers  of  industry, 
will  be  much  more  able  to  pass  upon  details  of  that  kind,  and  any  recommenda- 
tion which  we  might  have,  would  be  of  little  or  no  value,  hence  we  made  none. 

Mr.  Chairman:    We  will- now  hear  from  Mr.  U.  P.  Baker. 

Mr.  Baker:  I  was  under  the  wrong  impression  as  to  the  meeting.  From 
the  circular  wliich  we  received,  I  understood  that  it  was  to  be  returned  to  Co- 
lumbus and  the  meeting  here  was  of  a  different  nature.  The  craft,  if  we  wish 
to  call  it  that,  of  which  I  am  a  member,  is  not  personally,  as  a  craft,  concerned 
as  to  the  liability  law.  OJ  course,  we  are  heartily  in  favor  of  the  law  as  it  is, 
excepting  that  we  would  advocate  an  amendment  to  that  law,  which  would  cover 
material  and  methods  which  the  employer  would  use  to  accomplish  his  work, 
and  our  reasons  for  taking  this  stand  is,  that  our  craft  is  subject  to  two  physical 
ailments,  which  come  to  those  engaged  in  it.  They  are  subject  to  cramp  of  the 
hand,  which  may  become  paralysis,  and  they  will  lose  the  absolute  use  of  it,  and 
that  also  is  prevalent'  among  telegraphers,  and  the  other  reason,  is  the  eyesight 
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Now,  I  have  in  my  mind  one  instance,  in  one  office,  in  which,  in  rotation,  the 
eyesight  of  three  young  men  were  ruined  on  one  desk,  and  the  cause  of  that 
can  only  be  attributed  to  the  position  of  the  light  and  the  stationery  used.  Now, 
we  advocated,  of  course,  material  would  in  that  question  as  to  the  stationery 
used,  as  to  the  color,  as  to  the  ruling,  and  as  to  the  methods  of  copying,  etc 

The  other  question  to  which  we  would  take  exception,  was  the  one  in  re- 
gard to  the  jury  systetu,  as  we  now  have  it.  We  hardly  have  a  recommendation 
to  make,  but  if  it  could  not  be  adopted,  it  would  be  infinitely  better,  to  our 
minds,  if  the  workers  —  the  injured  men  —  should  have  no  jury  at  all.  Now, 
you  take  one  part  of  our  craft,  the  switchmen,  and  probably  I  am  as  con- 
versant with  the  conditions  of  the  railroad,  as  the  average  layman;  and  I  could 
not  conscientiously  rule  on  any  of  the  points  brought  up,  in  a  case  between  the 
switchman  and  the  railroad  company,  neither  do  I  think  any  layman,  and  I  say 
it  advisedly,  can  do  so,  and  do  much  justice  to  the  parties  concerned.  That  no 
one,  excepting  those  who  are  throughly  acquainted,  by  experience  in  the  craft, 
or  in  the  occupation,  rather,  of  switching  could  render  a  fair  and  just  decision 
on  it.  So,  if  the  jury  system  could  not  be  amended  so  that  the  persons  of  the 
craft  become  members  of  that,  it  would  be  better  for  those  concerned,  that  it  be 
abolished  and  the  question  submitted  to  the  court,  and  we  would  have  nearer 
justice  then. 

The  other  recommendation,  of  course,  could  come  under,  if  it  is  possible, 
but  I  am  not  cognizant  of  the  fact,  that  we  have  ever  had  inspection  by  the 
present  workshop  inspectors  —  I  do  not  suppose  that  they  take  in  offices  —  if  they 
take  in  offices,  they  have  never  been  in  our  office,  because  we  have  conditions 
in  Toledo  —  if  they  had  been  around,  humanity  would  demand  that  they  rem- 
edy them. 

Mr.  Chairman  :  Assuming  the  statement  as  true,  that  536,000  accidents  occurred 
in  the  United  States  in  1909,  and  then  the  question  of  compensation,  of  parties  in- 
jured, arises  in  the  State  of  Ohio,  for  its  proportionate  part,  the  present  law  as- 
sumes you  cannot  recover  at  all,  unless  the  defendant  is  guilty  of  negligence.  Now, 
what  proportion,  or  are  there  any  accidents  occur  that  are  not  due  to  the  neg- 
ligence of  the  defendant,  or  to  the  employer,  I  should  say. 

Mr.  Baker:  There  are  accidents  which  are  directly,  I  would  say,  attribut- 
able to  the  employe,  but  the  employer  is  secondary,  insofar  as  he  puts  certain 
conditions  on  the  employe,  which  he  cannot  fill,  and  take  the  care  which  he 
otherwise  would.  Now,  I  know  from  experience,  there  may  be  cases,  but  they 
would  come  under  the  head  of  such  absolute  carelessness,  that  no  one  would 
attempt  to  go  — 

Mr.  Chairman  :  Are  there  any  accidents,  the  cause  of  which  cannot  be 
attributed  to  the  negligence  of  the  employer  or  employe? 

Mr.  Baker:    There  are. 

Mr.   Chairman:    What  would  you  recommend   in   those  cases? 

Mr.  Baker:  We  are  in  favor  of  a  compensation  act,  which  would  give  the 
employe  a  just  compensation,  without  any  regard  whatever  to  the  cost,  and  we 
would  also  extend  this  to  where  the  person,  or  employe,  who  contracted  a  con- 
tagious disease,  or  a  disease  or  sickness  of  any  kind,  through  his  employment. 
The  case  I  have  in  mind  is  where  a  certain  office  had  an  epidemic  of  smallpox, 
which  is,  I  think,  largely  attributable  to  carelessness. 

Mr.  Chairman  :  Would  you  recognize  the  cases  called  malicious  negli- 
gence; what  would  you  do  with  them,  if  there  are  any? 

Mr.  Baker:  It  is  hardly  conceivable  where  a  man  would  injure  himself, 
and  I  think,  even  at  that,  I  would  extend  that  to  include  those  provisions  there, 
in  a  compensation  act. 

Mr.  Chairman  :     Suppose  an  employer  was  absolutely  wanting  to  injure  a 
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workman,  and  the  facts  showed  that  he  tried  to  injure  the  workman  by  leaving 
the  machine  in  a  bad  condition  — 

Mr.  Baker:  Then  he  ought  to  come  in  under  the  compensation  act  — 
ought  to  be  paid. 

Mr.  Chairman  :  Suppose,  I  will  say,  that  A  was  a  fellow  workman  of  B, 
and  A  is  "sore"  at  B,  using  a  common  phrase,  and  he  does  something  by  taking 
a  screw  out  of  a  machine,  or  something  of  that  kind,  does  it  wilfully,  and  in- 
jures  B,  what  would  you  do  in  that  case? 

Mr.  Baker:     B  is  injured  by  A's  act  — 

Mr.  Chairman:     By  A's  wilful  act. 

Mr.  Baker:  If  it  could  be  proven  that  A  was  guilty  of  that,  he  ought 
to  be  punished  for  that  as  a  criminal,  but  as  to  the  effect  of  compensation  of  the 
person,  I  would  not  make  any  difference.  I  would  not  make  any  difference 
whatever,  for  the  reason  that  this  vejy  seldom  happens,  and  anybody,  who  has 
controlled  men  any  length  of  time,  but  what  can  tell  as  to  the  trend  of  their 
mind  in  such  direction,  and  an  employer  who  would  retain  that  kind  of  a  man, 
of  course,  it  is  recognized  by  law,  he  would  be  liable. 

Mr.  Rohr:  Mr.  Baker,  I  believe  you  said  that  where  a  molder  was  in- 
jured, you  would  have  molders  sit  on  the  jury? 

Mr.  Baker:  Unless  the  jury  system  could  be  reformed  to  that  extent,  I 
think  it  ought  to  be  abolished,  because  I  do  not  think  any  person  not  convversant 
with  the  facts,  could  do  it.  There  are  things  which  enter  into  the  evcry-day 
life  of  the  molder,  which  I  do  not  believe  we  can  understand,  unless  we  ire 
molders.  I  have  had  instances  in  my  life,  and  also  in  the  life  of  others,  where 
they  were  in  such  a  position,  that  I  do  not  believe  that  the  ordinary  layman, 
or  any  one  outside  of  that  craft,  could  render  a  just  decision. 

Mr.  Shepard:     I  do  not  understand  what  Mr.  Baker's  occupation  is. 

Mr.  Baker:     I  am  a  railroad  clerk. 

Mr.  Collins:  Did  I  understand  you  to  say,  Mr.  Baker,  that  you  feel  that 
the  compensation  act  should  remunerate  all  persons  who  might  be  injured,  or 
their  beneficiaries,  if  killed,  regardless  of  the  cost? 

Mr.  Baker:    Yes,  sir. 

Mr.  Collins  :  Now,  in  that  case,  would  you  be  in  favor  of  limiting  the 
remuneration,  and  so  framing  this  act,  as  to  eliminate  action  under  the  other 
existing  laws?  In  other  words,  assume,  that  in  some  cases  there  might  be  a 
right  of  action,  wherein  the  amount  paid  to  the  employe,  would  be  very  much 
greater  than  under  the  compensation  act,  and  therefore,  would  you  be  in  favor 
of  leaving  both  of  them  operative?  Do  you  think,  if  we  do  have  a  compensa- 
tion act,  it  would  not  be  better  to  cut  out  big  verdicts,  in  view  of  the  fact,  that 
a  great  many  people  will  be  remunerated,  which  today,  do  not  receive  any  re- 
muneration? 

Mr.  Baker:  Of  course,  I  can  see  where  it  would  be  possible  that  one  would 
become  biased,  but  without  taking  up  any  time,  I  would  say  that  I  would  not 
repeal  any  law,  nor  would  I  take  away  from  any  person,  his  right  to  a  larger 
verdict,  than  that  which  was  given  by  the  compensation  act,  and  I  would  do  h 
for  this  reason,  that  under  the  compensation  act,  as  I  understand  it,  the  cause 
would  be  taken  into  account,  either  by  the  employe  or  the  employer,  or  both, 
or  by  the  State,  so  that  the  compensation  would  be  actually,  a  cost  added  to  the 
article,  or  the  work  produced,  and  as  to  the  other  rights,  which  might  come  up 
as  to  a  larger  compensation,  that  would  be  a  question  which  would  not  influence 
the  compensation  act.  I  would  not  put  the  compensation  act  in  lieu  of  all  other 
remedies,  but  only  make  it  a  positive  compensation,  that  they  would  receive  at 
least  a  minimum,  if  not,  make  it  just  a  positive  sum  for  injuries,  or  for  the 
loss,  whatever  it  may  be. 


employers'  liability  commission.  263 

Mb.  Collins:  Do  you  think,  Mr.  Baker,  that  the  funds  should  be  created 
generally,  because,  perhaps,  more  care  would  be  used  by  both  parties,  than  it 
would  be  if  carried  alone  by  the  employer  or  employe.  We  recognize  the  fact, 
that  in  any  event,  it  will  become  a  tax  upon  the  community. 

Mr.  Baker:  I  would  say  that  I  would  be  in  favor,  I  speak  for  the  craft, 
of  which  I  am  a  member,  that  we  would  be  in  favor  of  the  fee,  or  whatever 
it  would  be  called,  would  be  borne  by  the  employer  only.  Our  reason,  or  the 
craft's  reason  rather,  that  the  employe  is  not  in  a  position  where  he  can  add  it, 
and  the  employer  is  in  a  position  where  he  can  add.  It  would  be  an  actual 
loss,  if  the  employe  had  to  pay  into  the  insurance,  and  I  would  advocate  the 
State  insurance. 

Mr.  Collins  :  You  do  not  think  that  it  would  make  him  any  more  careful, 
if  he  were  to  pay  to  the  fund? 

Mr.  Baker:  No,  I  do  not  think  it  would.  I- do  not  think  that  any  em- 
ploye would  be  less  careful  if  he  knew;  was  conscious  of  the  fact  that  an  in- 
jury would  result  in  his  getting  compensation;  I  do  not  think  it  would. 

Mr.  Sydan,  Jr.  :  I  understood,  Mr.  Baker  to  say  that,  under  the  compen- 
sation act,  the  compensation  should  be  paid  regardless  of  the  question  of  negli- 
gence, or  even  if  wilful  negligence  were  shown.  Last  night  Mr.  Hind,  of  the 
Toledo  Machine  and  Tool  Company,  cited  a  case  in  his  shop,  of  a  workman 
operating  a  trip-hammer.  The  trip-hammer  was  provided  with  a  safety,  which 
held  the  hammer  in  place  when  they  were  adjusting  the  lower  dies.  He  walked 
through  the  shop,  saw  this  operator,  or  man,  hold  this  weight  in  place  by  put- 
ting in  a  rod.  He  stopped  and  cautioned  the  man  against  holding  the  weight 
in  that  manner,  and  told  him  to  use  the  safety  device,  and  walked  on.  Ten 
minutes  afterward  the  workman  was  again  adjusting  the  dies,  putting  the  bolt 
under  and  his  hand  struck  the  rod,  the  weight  fell  and  crushed  his  arm.  Do 
you  think,  in  that  specific  case  of  wilful  negligence  of  the  employe,  that  the 
employe  should  be  paid? 

Mr.  Baker:  I  think  the  employe  should  be  paid.  Of  course,  from  the 
statement  of  the  facts,  it  would  appear  that  he  was  wilfully  negligent,  and  yet, 
at  the  same  time,  I  would  not  make  an  exception  to  that  case,  but  under  the 
compensation  act,  I  think  it  would  be  rather  hard  for  that  man,  or  any  other 
man,  to  get  back  into  a  shop  after  he  was  injured  by  his'  own  negligence;  so, 
if  anything,  it  would  create  carefulness.     It  would  make  the  men  more  careful. 

Mil  Donovan:  If  I  understand  Mr.  Baker's  position,  if  a  switchman  were 
injured,  he  would  want  to  have  some  other  switchmen  on  the  jury,  and  from 
the  employers'  standpoint,  you  would  also  have  employers  on  the  jury  to  rep- 
resent  the   employers  —  would  you   make  it  half   and   half? 

Mr.  Baker:  Why  not?  The  employer  would  have  as  much  right  as  any 
one,  it  is  six  one  way,  and  half  a  dozen  the  other.  That  of  course,  would  be 
a  question  whetl\er  it  could  be  done  or  not,  and  unless  they  can  get  people  on 
the  jury  that  are  acquainted  with  the  craft,  I  do  not  see  wherein  they  can  get 
justice.  I  could  not  do  it.  I  would  not  consider  myself  capable,  for  a  minute, 
to  judge  most  accidents  of  the  molders,  of  the  switchmen,  or  engineers;  there 
are  things  coming  in  there  that  we  do  not  even  dream  of,  let  alone,  know. 

Mr.  Chairman:  The  question  of  occupational  diseases;  the  English  com- 
pensation act  recognizes,  either  six  or  seven,  occupational  diseases,  like  lead 
poisoning,  arsenic  poisoning,  and  two  or  three  others.  I  think,  in  this  country, 
the  extent  of  the  investigation  is  this :  Illinois  has  a  Commission,  of  which 
Prof.  Chas.  R.  Henderson,  of  Chicago,  is  chairman,  and  they  have  been  work- 
ing on  occupational  diseases,  and  they  are  on  that  question  now.  We  hardly 
think,  under  the  act,  by  reason  of  which  this  Commission  was  created,  that  wc 


264  PUBLIC  HEARINGS  OF  TCLEDO. 

have  any  authority  to  go  into  that  question.     Undoubtedly  in  the  near  future 
it  will  be  taken  up  and  considered.  ■ 

I  have  here  a  communication  which  was  sent  to  the  Commission  by  a 
manufacturer  of  Cleveland.  He  is  president  of  the  Cleveland  Twist  Drill  Com- 
pany, Mr.  J.  D.  Cox,  which  reads  as  follows: 

Cleveland,  Ohio,  November  3,  1910. 

Hon.  Jas.  Harrington  Boyd,  Chairmatij  Employers'  Liability  Commission,  Toledo, 
Ohio: 

Dear  Sir  —  I  attended  all  of  the  day  sessions  of  your  Commission  held  in 
this  city,  and  have  been  converted  from  an  opposer,  to  an  advocate  of  a  com- 
pulsory compensation  act. 

That  the  workmen,  as  a  class,  are  willing  to  contribute  something  towards 
the  fund,  is  evidenced  by  the  fact  that  the  Brotherhood  of  Trainmen,  volun- 
tarily assess  themselves  $18  per  $1,000  (presumably  $1,000  of  pay),  for  accident 
and  sick  benefits,  and  an  additional  $2  per  capita  for  administration  expenses.  I 
feel  that  the  workmen  should  contribute  something,  to  fix  in  their  minds  the 
feeling  of  ownership  —  if  they  contribute  something  —  no  matter  how  small  the 
percentage  —  they  will  be  in  accord  with  the  employer,  in  seeing  to  it  that  the 
fund  is  honestly  and  ably  administered;  if  they  contribute  nothing,  they  will  not 
care  how  the  fund  is  administered  or  squandered,  or  even  misappropriated.  They 
will  outnumber  the  employers  —  perhaps  two  hundred  to  one  —  and  if  they  arc 
interested  in  the  honest  administration  of  the  fund,  it  will  be  rather  difficult  for 
a  dishonest  official'  to  go  very  far,  without  some  one  of  this  great  army  finding 
it  out. 

I  believe  the  great  majority  of  employers  wish  to  have  their  factories,  and 
appliances,  absolutely  safe,  and  regard  a  bad  accident  in  them,  as  only  second  to 
a  fire,  in  the  category  of  disasters. 

In  these  days  of  great  scarcity  of  skilled  labor,  it  is  necessary  to  make 
your  factory  attractive  to  good  men,  and  there  is  a  recognized  rivalry  anong 
competing  manufacturers  to  do  so,  and  the  installing  of  safety  devices,  and  the 
reputation  for  freedom  from  accidents,  is  a  large  factor  in  the  minds  of  good 
men  who  are  not  only  looking  for  work  —  but  the  best  place  to  work  in. 

I  am  decidedly  of  the  opinion,  that  the  amount  paid  into  the  general  fund, 
by  each  manufacturer  or  employer,  should  be  graded:  first,  as  to  the  relative 
risks  of  the  various  industries;  second,  as  to  the  relative  risks  of  the  various 
individual  plants  in  each.  For  example,  my  company  employs  at  the  present 
time,  about  900  people;  I  have  been  at  the  head  of  this  company  since  1865  — 
or  thirty-five  years.  In  all  that  time  no'  employe  of  this  company  has  ever 
been  seriously  hurt,  with  one  exception  —  no  deaths  —  and  no  loss  of  limbs. 
Now,  we  ought  not  to  be  assessed  on  the  same  basis  as  one  pf  our  neighbors, 
who,  may  employ  a  few  more  men,  but  who  has  had  in  one  year,  1,600  accidents, 
many  of  them  very  serious. 

There  are  two  factories  in  this  city,  and  one  in  Akron,  doing  the  same 
identical  kind  of  business.  Now,  we  should  pay  the  same  per  cent  per  dollar 
of  pay  roll,  at  the  start,  but  after  one,  two  or  more  years,  the  factory  which  has 
drawn  on  the  general  fund  the  least,  should  begin  to  pay  in  a  smaller  per  cent, 
and  the  others  more,  in  proportion  to  the  amount  drawn   from  the  fund. 

Now,  the  exception  noted  above,  leads  up  to  the  question  of  wilful  or 
preventable  accidents.  A  floor-sweeper  heard  the  elevator  bell  ring;  he  left  his 
work,  climbed  up  on  the  lower  bar  of  the  gate  and  looked  over  it  to  sec  who 
rang  the  bell.     The  descending  elevator   caught  him   on   the   back  of  the  head. 
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Could   the   wildest  socialist   hold   me  or   my    company   responsible    for   such    an 
idiotic  accident  or  suicide? 

Again,  a  young  man  had  the  ends  of  two  fingers  on  his  left  hand  cut  off, 
by  persisting  in  laying  his  hand  on  a  machine,  in  a  place  where  the  writer  told 
him  not  to,  and  explained  to  him  why.  It  was  perfectly  safe  to  do  so,  as  long 
as  he  kept  his  balance,  or  was  conscious  that  his  hand  was  in  the  particular 
place.  One  day  while  leaning  up  against  the  machine,  something  attracted  his 
attention  and  he  twisted  around  to  see  what  it  was,  moved  his  hand  slightly, 
and  lost  the  ends  of  two  fingers.  He  was  studying  the  violin;  he  could  no  longer 
hope  to  excel  in  that  line;  he  brought  suit  against  my  company  for  $20,000  dam- 
ages. Up  to  that  time  I  carried  no  accident  insurance;  I  felt  forced,  after 
that,  to  insure  as  a  protection  against  unjust  and  outrageous  claims.  These 
two  experiences  lead  me  to  say,  that  I  am  sure  that  the  question  of  wilful  or 
preventable  accidents,  must  be  considered  seriously,  if  the  scheme  is  to  be  at 
all  fair.  In  other  words,  there  must  be  some  penalty  for  neglect  on  the  part 
of  the  workman. 

Now,  as  to  insurance  rates :  We  are  recognized  as  a  good  risk  —  we  pay 
for  all  laborers,  operatives,  etc.,  fifteen  cents  per  $100  of  payroll;  we  pay  for  all 
millwrights,  i.  e.,  men  who  put  up  shafting,  install  machinery,  etc.,  who  work  on 
ladders,  scaffolds,  etc.,  $1.20  per  $100  of  payroll,  and  upon  office  employes  and 
managers,   eight  cents  per  $100  of  payroll. 

Mr.  Wilson  stated  yesterday  that  his  lowest  rate  was  18  per  cent. 

Thanking  you  for  this  opportunity  of  calling  your  attention  to  some  of  the 
features  of  this  question,  which  have  strongly  impressed  themselves  on  my  mind, 
and  trusting  that  you  will  take  them  under  consideration,  I  am. 

Yours  very  respectfully. 

The  Cleveland  Twist  Drill  Co., 

J.   D.   Cox,  President. 

Mr.   E.agan  :     I  just  want  to  make  one  point  additional  to  my  remarks  of 
last  night.     1   am  conscientious  in  the  belief  that  a  mutual  compensation  —  mu- 
tual provisions  for  raising  the  money,  will  not  work  out  in  this  country.     It  is 
only  in  existence  in  four  countries  in  the  world,  Hungary,  Germany,  Luxemburg, 
and  Austria.     Of  those   four  nations,  only  one  of  them,   makes  any  pretense  at 
manufacturing.     In  Germany,  the  employer  pays  two-thirds  and  the  employe  pays 
one-third,  and   in   Hungary,   each   pays   one-half.     We  know   that   Germany   is   a 
nation  of  small  area.     It  can  be  lost  in  the  State  of  Texas.     It  is  a  nation  close, 
compact  and  centrally  organized,  but   in   spite  of  its  small  area,  it  has  half  the 
population   of    the   United    States.     We,    in    this   country,    not   only   have    an   as- 
tounding area,  but  we  also  have  an  influx  of  1,000,000  immigrants  from  all  quar- 
ters of   the  globe,  promising  a   labor  problem,   which   in  time   niust  be   reckoned 
with.     The  Pennsylvania  railroad  has  a  voluntary  system  —  that  is,  the  employer 
and  employe  contribute,  as  the  paper  just  read,  defines.     Only  about  three  weeks 
ago  the    Interstate   Commerce   Commission   was   holding   a   meeting   at   Washing- 
ton,  in    an   attempt   to   get  the   Pennsylvania   railroad   to   standardize   its   ladders 
and  the  grips   on  the   freight  cars,   to  protect   the   lives  of   its  switchmen.     The 
evidence   showed   that   on   the    Pennsylvania   cars,   that   80   per  cent   of   the   grips 
and   ladders   were   on   the  opposite   side   from   those   of   other   railroads.     A   car 
man  by   the  name  of   Cline,  testified  that  a  railroad   man   could   see   a   Pennsyl- 
vania car  in  the  dark,  and  he  was  asked  how  he  could   do  it,  but  he  said  he 
<tidnt  know,   but  that  it  was  a   fact,   and   that   the  evidence   could  be  submitted, 
and   he    was    asked    if   that    should    be   considered    proof    that    the    Pennsylvania 
should  not  standardize,  and  he  said,  yes.     What  is  the  effect  of  that?    The  men 
are  killed  on  the  Pennsylvania  railroad,  and  they  incidentally  contribute  to  reduce 
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their  wages.  That  is  all  it  amounts  to.  And  I  am  rising,  at  this  time,  to  call 
the  attention  of  this  Commission,  to  this  investigation  by  the  Interstate  Com- 
merce Commission,  held  about  three  weeks  ago,  also  to  the  workings  of  the 
voluntary  system  of  the  Pennsylvania  railroad. 

Mr,  Rohr:  From  what  you  said  then,  when  you  referred  to  the  Penn- 
sylvania railroad  line,  and  that  voluntary  association;  the  men  contributing  to 
the  fund,  in  your  estimation,  it  does  not  tend  to  cut  down  accidents. 

Mr.  Eagan  :  No,  and  not  only  that,  but  the  Pennsylvania  railroad,  despite 
the  past  willingness  of  the  employe  to  reduce,  or  rather  make  possible,  to  les- 
sen the  accidents,  the  Pennsylvania  railroad  is  attempting  to  continue  in  its 
present  policy. 

Mr.  Collins:  I  would  like  to  ask  Mr.  Eagan  whether  he  conveys  the  idea, 
or  intends  to,  that  there  are  more  accidents  on  the  Pennsylvania  railroad,  due 
to  this   dual   contribution — to  this    fund — than   on   other   railroads? 

Mr.   Eagan  :    No,  sir. 

Mr.  Collins  :  Are  there  any  statistics  to  show  that  there  are  more,  or 
less,  accidents  than  occur  on  other  roads? 

Mr.  Eagan  :  I  haven't  them  here,  and  I  am  not  attempting  to  convey  that 
information. 

Mr,  Collins:  Did  I  understand  you  rightly,  that  Germany,  which  is  rais- 
ing this  fund  on  a  dual  compensation  basis,  that  the  scheme  is  a  failure  in 
Germany? 

Mr.  Eagan:  No,  I  did  not  say  that.  The  point  that  I  attempted  to  bring 
out,  was  that  on  account  of  its  small  area  and  density  of  population,  that 
theory  was  more  applicable  than  in  our  country,  where  we  could  take  Germany  and 
lose  it  in  one  of  our  larger  Commonwealths. 

Mr.  Collins  :  You  do  admit  that  Germany  has  made  great  strides  since  the 
passage  of  this  compensation  act,  which  fund  is  created  by  both  employer  and 
employe. 

Mr.  Eagan  :  I  do  not  give  the  compensation  act  credit  for  Germany's 
industrial  supremacy  at  the  present  time.  That  is  not  the  main  factor  of 
Germany's  supremacy. 

Mr.  Collins  :     I  hear,  Mr.  Henderson  gave  that  reason. 

Mr.  Eagan  :    I  think  it  is  their  industrial  training  and  educational  education. 

Mr.  Gibbs  :  Just  one  more  word,  which  I  believe  nobody  in  this  hearing 
suggested,  whatever  is  done  in  Ohio,  ought  to  be  as  nearly  as  possible  unifora 
with  what  is  done  around  us.  The  question  of  uniformity  of  action  in  this 
matter  is  now  quite  as  important  to  the  industries  of  Ohio,  as  any  other  feature. 
That  is,  you  may  not  be  able  to  go,  in  one  step,  to  the  limit  you  could,  pro- 
vided we  were  lagging  away  behind.  As  a  matter  of  fact,  New  York  is  the  only 
State  that  has  any  law  of  this  character,  and  that  has  only  been  in  effect  since 
September  1,  and  Montana  has  a  law  only  applying  to  miners.  Very  little  has 
been  done  in  this  direction,  so  that  whatever  is  done,  we  ought  to  recognize  both 
sides  of  the  question.  We  must  not  lay  an  undue  burden  on  the  industry  of 
Ohio.  We  ought  perhaps  take  an  advance  step,  we  might  go  somebody  one 
better,  but  so  far  as  going  to  the  extent  we  might  desire,  it  would  seem  that 
present   conditions   must  be  taken   into  consideration. 

Mr.  Chairman:  The  Chair  might  repeat  what  it  said  before,  that  what 
we  consider  a  fact  of  great  historical  importance,  in  the  industrial  development 
of  the  United  States,  and  that  all  the  Commissions  in  the  United  States,  rii: 
the  Employers'  Liability  Commission  of  Massachusetts,  which  in  fact,  has  never 
done  anything  in  the  way  of  legislation,  the  Employers'  Liability  Commission  of 
New  York  State,  New  Jersey,  of  Ohio,  and  of  Illinois,  and  I  want  to  say  this 
about   Illinois  —  in   fact,   I   got  it   from   Mr.  Watson  the  other  night,  and  it  is 
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a  very  great  credit  to  the  employer  and  employe — that  commission  had  appropri- 
ated for  its  expenses  and  the  cost  of  getting  up  its  report,  $10,000,  and  that  was 
consumed  a  few  months  ago,  and  they  locked  up  the  doors.  But  Mr.  Wright,  who 
is  president  of  the  Federation  of  Labor  of  Illinois,  and  a  member  of  that 
commission,  and  the  other  members  of  that  commission,  had  shown  so  great  an 
interest  in  trying  to  get  at  the  solution  of  the  problem,  that  Mr.  Henderson,  a 
member  of  the  Commission,  with  the  voluntary  labor  organizations  and  employers, 
have  made  up  a  fund  to  continue  the  work  of  that  Commission  until  the  State 
sees  fit  to  advance  them  money  and  go  on  and  finish  the  proposition,  and  Mr. 
Henderson  told  me  also,  last  week,  while  we  were  there  securing  our  experts, 
that  at  first  Mr.  Wright  was  in  doubt,  whether  the  Commission  ought  to  recom- 
mend a  compensation  act,  and  by  reason  of  his  opposition  —  I  would  not  say  ex- 
actly opposition,  but  his  failure  to  be  able  to  see  his  way  clear  to  approve  of  it, 
they  were  unable  to  recommend  a  compensation  act  to  the  Legislature  of  the 
State  of  Illinois,  but  today,  Mr.  Wright  is  with  Mr.  Henderson,  and  is  in  favor 
of  a  compensation  act,  and  he  is  also  at  work  on  this  Commission  along  the 
lines  of  occupational  diseases. 

Leaving  that  proposition  for  a  moment,  I  want  to  call  attention  to  another 
phase  of  this  question,  which  has  not  been  broached,  and  it  is  also  worthy  of 
remark,  that  we  have  not  had  any  ministers  of  the  gospel,  or  people  interested 
in  charities  before  this  Commission,  and  we  further  pray  and  hope  that  we  will 
see  some  of  them  in  Columbus. 

I  want  to  call  the  attention  of  the  gentlemen  in  Toledo,  to  the  fact,  that 
in  Germany,  prior  to  the  enactment  of  the  insurance  plan  for  sickness,  accident 
and   old   age   in   1884,   that  there   was   one   individual    in   the   Imperial    Empire, 
out   of  55,   who   received   assistance    from   every    source   than   his    own   efforts, 
during   a  year.    In    1887,   two   or    three   years    after   the   first   act   was    put    in 
operation,  this  ratio  had  been  decreased  to   1.58,  and  in  order  to   correct  Mr. 
Eagan's  figures  a  little,  the  population  in  Germany,  in  1897,  was  61,000,000  people, 
and  Germany  is  five  times  as  large  as  the  State  of  Ohio.     I  want  to  call  your 
attention  to  this  fact,  that  the  last  volume  gotten  out  by  the  Secretary  of  State, 
I  have  it  in  my  office,  says  that  in  the  year  preceding  September  1,   1909,  that 
in   Lucas   county,   11,049   people   received   assistance    from   this   county.    That   is 
one  of  the  questions  which  I  want  to  put  up  to  Mr.  Byres.    Not  only  that,  but 
the   Federation   of   Charities,   those   who   read   the   papers   two   or   three   weeks 
ago,  saw  that  not  only  11,049  who  received  aid  from  the  county  of  Lucas,  but  they 
also  assisted  6,300  families  in  the  county  of  Lucas.    You  divide  63,000,000  by  58 
and  you  have  got  a  little  more  than  a  million  people  who  received  some  assistance 
over  in  Imperial  Germany.    How  many  would  that  make  in  the  United  States? 
6,300  families  in  Lucas  county,  counting  four  to  a  family,  we  will  put  it,  it  makes 
a  population  of  25,000  people.    We  will  throw  aside  what  the  county  did,  and 
bury  that.     I  want  to  ask  you,  whether  that  has  anjrthing  to  do  with  this  question 
of  a  compensation  act  or  not.    I  want  to  add  another  important  fact,  however, 
but  the   scientific   discussions  of  poverty,  to  the  great  credit  of  men  who   lose 
their  arms,  and  legs,  and  hands,  they  can  only  attribute  something  less  than  5 
per  cent  of  the  costs  of  poverty  to  the  man  who  receives  it,  to  the  man  who  is 
injured,    but   there    is    a   very   large   per    cent   of    that   comes    from    secondary 
causes,  because,  although  the  man  can  fight,  and  struggle,  and  take  care  of  him- 
self very  well  after  he  has  learned  the  habit  of  work,  yet  he  has   dependents 
who  cannot  do  it. 

Mr.  Collins  :  I  want  to  say,  that  it  comes  to  my  notice,  that  these  gentlemen 
on  this  Commission,  arc  serving  without  any  other  compensation  than  their 
expenses,  and  in  view  of  that  fact,  I  move  you,  we  rise,  arid  thank  them  for  their 
very  able   assistance  in  solving  their  problem. 


COLUMBUS. 

Chairman  Jas.  Harrington  Boyd  called  the  meeting  to  order  on  November 
30,  1910,  in  the  Board  of  Trade  Building,  at  10  o'clock  a.  m.,  and  delivered  the 
following  address: 

Frederick,  the  Great,  claimed  to  be  especially  the  friend  of  the  poor,  and 
also  claimed  the  right  to  use  the  State  in  any  way  he  saw  fit  for  their  pro- 
tection and  uplifting.  The  Prussian  law  of  a  century  (117  years)  ago,  acknowl- 
edges the  famous  right  to  work  and  to  a  living.  The  State,  in  its  very  nature, 
is  the  guardian  of  the  weaker  classes.  In  the  common  law  of  that  time,  it  is 
stated : 

It  is  the  duty  of  the  state  to  provide  sustenance  and  support  of  those  of 
its  citizens  who  cannot  provide  sustenance  themselves.  Work  adapted  to  their 
strength  and  capacities,  shall  be  supplied  to  those  who  lack  means  and  oppor- 
tunities of  earning  a  livelihood   for  themselves  and  those  dependent  upon  them. 

Those  who  from  laziness,  love  of  idleness,  or  other  irregular  proclivities,  do 
not  choose  to  employ  the  means  offered  them  of  earning  a  livelihood,  shall  be 
kept  to  useful  work  by  compulsion  and  punishment  under  proper  control. 

The  State  is  entitled  and  is  bound  to  take  such  measures  as  will  proenl 
the  destitution  of  its  citizen     and  check  excessive  extravagance. 

The  Police  Authority  of  every  place  must  provide  for  all  poor  and  destitute 
persons,  whose  subsistence  cannot  be  insured  in  any  other  way.* 

Prior  to  1837  the  principles  of  the  common  law  of  negligence  or  fault 
formed  the  only  basis  of  recovery  by  a  workman  from  his  employer,  on  account 
of  an   accident  to  him. 

In  1837,  Priestly  vs.  Fowler,  was  decided  establishing  the  fellow-servant 
rule.* 

Prussia  on  November  3,  1838,  took  the  initial  step  in  recognizing  the  new 
principle  of  the  liability  of  employers  to  provide  compensation  for  industrial 
accidents.  It  wars  applicable  to  railroads  only,  but  the  act  made  the  companies 
liable  to  passengers  as  well.  The  companies  had  only  the  defenses  that  the  neg- 
ligence of  the  person  injured  or  an  act  of  God  was  the  cause  of  the  accident. 

In  1842,  J.  Shaw,  of  Massachusetts  in  4  Wall,  laid  down  the  doctrine  of 
assumed  risk. 

In  1854,  statutes  were  passed  in  Germany,  compelling  certain  classes  of 
employers  to  contribute  one-half  of  the  subscriptions  to  the  fund  of  the  sick 
associations,   formed   according  to  local   statutes. 

The  obligations  could  also,  from  this  time,  be  imposed  upon  the  independent 
mechanics  and  manufacturers,  to  advance  the  contributions  of  their  journcynien 
and  assistants,  with  the  proviso  of  charging  it  to  the  next  payment  of  wagei 
As  compensation  for  their  share  in  the  payment,  the  employers  are  assured  of 
corresponding  influence  over  the  administration  of  the  fund. 

Several  German  States,  as  Brunswick,  Mecklenburg,  and  Saxony,  went 
even  further  than  Prussia  in  demanding  that  all  employers  should  belong  to 
some  kind   of  mutual   association."* 


*  Fourth  Special  Report  of  the  Commission  of  Labor  of  United  States.  K^l 
page  26. 

'Fourth    Special   Report  of  the  Commission  of  Labor  United    States.  1^^. 
page  35. 
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The  act  of  June  21,  1869,  for  the  North  German  confederacy,  had  the 
effect  of  relaxing  the  bonds  of  compulsory  contributions  to  the  sick  fund  by 
employers  provided  by  the  act  of  1854. 

In  1876  there  were  in  all  Prussia  5,239  compulsory  societies,  with  869,304 
members.  In  1881,  official  statistics  of  Prussia  showed  that  839,602  members, 
belonged  to  registered  friendly  societies,  220,000  to  the  miners'  societies,  and 
200,000  to  the  non-registered  friendly  societies,  in  all,  1,259,602  at  most,  out  of 
2,400,000  of  those  employed  in  mines  and  all  industries  who  came  within  the 
law.  Though  there  was  still  everywhere  the  possibility  of  local  compulsion,  the 
act  of  1876  had  made  it  so  little  effective  as  to  leave  these  scant  results.  One- 
half  of  those  for  whom  the  societies  (sickness,  relief  and  burial)  were  meant, 
were  still  uninsured. 

"The  only  good  result  of  the  act  of  1876  was  to  make  it  wholly  clear  to 
all  who  cared  to  know  the  facts,  that  the  most  dependent  class  could  only  be 
reached  by  the  strong  hand  of  the  State."" 

Two  years  before  the  passing  of  the  first  insurance  law  (that  of  sickness), 
it  was  plainly  said,  in  explaining  the  first  draft  of  the  accident  bill,  (by  Bis- 
marck) "it  is  the  duty  of  humanity  and  Christianity  for  the  State  to  interest 
itself  to  a  greater  degree  in  those  of  its  members  who  need  help.  It  is  the 
duty,  of  the  State  to  cultivate  beneficent  institutions.  This  will  be  no  novelty, 
but  a  further  solution  of  the  modern  ideal  of  the  State,  a  result  of  Christian 
morality,  in  accordance  with  which  the  State  should  not  merely  discharge  the 
duties  of  self  defense,  those  also  of  a  positive  character  in  promoting  the  welfare 
of  all  its  members,  and  especially  of  the  weak  and  needy."* 

In  1871  there  was  passed  the  famous  employers'  liability  act,  through  which 
the  mine  owners  were  more  liable  for  death  or  accident,  that  could  be  proved 
in  any  way,  directly  or  indirectly  the  fault  of  the  owner. 

The  two  defenses,  assumption  of  the  risk  and  fellow  servant  rules  are 
excluded.  Endless  bitterness  was  not  only  caused  by  the  workings  of  this  law 
but  extreme  delays  occurred  in  the  settlement  of  the  cases,  the  dissatisfaction 
here  was  only  a  part  of  that  which  showed  itself  throughout  most  of  Germany.* 

The  excuse  for  the  voluntary  insurance  act  of  1876  was :  "Singly,  we  are 
too  weak  to  carry  out  this  insurance.  It  costs  much  time  and  money,  so  that 
our  competitors,  who  do  not  insure,  get  an  instant  advantage  over  us ;  we  do 
not  object  to  the  extra  burden,  if  all  our  rivals  are  compelled  to  bear  it  also."* 

Emperor  William  the  II,  came  to  Bismarck's  support  and  gave  his  famous 
message,  on  November  17,  1881,  to  tlic  Reichstag.     This  message  is  called,  "the  " 
monument  of  the  new  social  era."     Emperor  William  said : 

(The  Emperor's  message.  The  work  of  conciliation  and  social  reform  in 
the  German  empire,  was  initiated  by  the  message  of  His  Majesty,  Emperor 
William  first  to  the  Reichstag  on  the  17th  of  November,  1881.  This  message 
as  communicated  by  the  Imperial  Chancellor,  Prince  Bismarck,  reads  as  follows:) 

We  consider  it  our  imperial  duty  to  impress  upon  the  Reichstag  the  necessity 
of  furthering  the  welfare  of  the  working  people.  We  should  review  with  in- 
creased satisfaction  the  manifold  successes,  with  which  the  Lord  has  blessed  our 
reign,  could  we  carry  with  us  to  the  grave  the  consciousness  of  having  given  our 
country  an  additional  and  lasting  assurance  of  internal  peace,  and  the  conviction 
that  we  have  rendered  the  need}',  that   assistance  to   which   they  are   justly   en- 


•  Fourth  special  report  of  the  Commissioner  of  Labor  of  the  United   States, 
page  38. 

•Fourth  Special  Report,  page  38. 
•Fourth  Special  Report,  page  45. 

•  Fourth  Special  Report,  page  46. 
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titled.  Our  efforts  in  this  direction  are  certain  of  the  approval  of  all  the  federated 
Governments,  and  we  confidently  rely  on  the  support  of  the  Reichstag,  without 
distinction  of  parties.  In  order  to  realize  these  views,  a  bill  for  the  insurance 
of  workmen  against  industrial  accidents,  will  first  of  all  be  laid  before  you, 
after  which  a  supplementary  measure  will  be  submitted  providing  for  a  general 
organization  of  industrial  sick  relief  insurance.  But  likewise  those  who  are  dis- 
abled in  consequence  of  Old  Age  and  Invalidity,  possess  a  well-founded  claim 
to  a  more  ample  relief  on  the  part  of  the  State,  than  they  have  hitherto  enjoyed. 
To  devise  the  fittest  ways  and  measures  for  making  such  provisions,  however 
difficult,  is  one  of  the  highest  obligations  of  every  community,  based  on  the  moral 
foundations  of  Christianity.  A  more  intimate  connection  with  the  actual  capability 
of  the  people,  and  the  mode  of  turning  these  to  account  in  corporate  associa- 
tions, under  the  patronage  and  with  the  aid  of  the  State,  will,  we  trust,  develop 
a  scheme  to  solve,  which  the' State  alone  would  prove  equal. 

Accordingly,  the  workingman  unfitted  for  work  by  sickness,  accident,  in- 
validity or  old  age,  is  to  have  a  legal  right  to  a  due  and  just  provision,  in  order 
not  to  be  compelled  to  rely  upon  public  charity.  This  end  could  only  be  obtained 
by  a  system  of  general  and  compulsory  insurance,  based  on  mutuality  and  self 
administration.^ 

After  50  sittings,  the  bill  for  sick  insurance,  passed  on  May  31,  1883,  with 
a  majority  of  117  votes.  It  did  not  include  at  first  employes  engaged  in  agri- 
culture but  contemplated,  ultimately,  to  include  practically  all  employments. 

Accordingly  the  accident  insurance  laws,  were  passed. 

(1)  The  so-called  fundamental  law  of  July  6,  1884,  for  industry,  trans- 
port trades,  telegraph,  the  army  and  navy. 

(2)  The  "agriculture  law,"  May  5,  1886,  for  agriculture  and   forestry. 

(3)  The  "building  law,"  July  11,  1887,  for  building  trades  so  far  not  in- 
sured. 

(4)  The  "marine   law,"  July   13,  1887,   for  the   navigator. 

In  England  the  first  employers'  liability  act  was  passed  in  1880,  the  most 
important  provision  of  this  law  was  the  extension  of  the  principle  of  the  vice 
principal,  but  the  relief  appears  to  have  been  slight  and  unsatisfactory.  The 
unimpaired  rigor  of  the  rule,  as  to  the  assumption  of  risk,  became  more  in 
evidence  as  the  use  of  safety  appliances  became  more  general,  and  the  number 
of  accidents,  traceable  to  the  employers'  negligence,  fewer;  so  that  after  an  un- 
successful attempt  by  Mr.  Asquith,  in  1893,  to  do  away  with  the  "common 
employment"  rule,  and  the  implied  contract  of  assumption  of  risk,  the  time  be- 
came right,  for  the  introduction  of  Mr.  Chamberlain's  workmen's  compensation 
act,  the  gist  of  which  is  to  provide  unfailing  and  universal  compensation  for 
workingmen's  injuries,  without  regard  to  negligence. 

The  efficiency  of  the  English  compensation  act,  as  compared  with  the  em- 
ployers' liability  act  (after  which,  according  to  Mr.  Newcomb,  the  Norris  bill 
is  patterned),  is  shown,  by  the  figures  in  1904,  there  were  3,065  deaths  of 
employes  in  industrial  accidents,  covered  by  the  compensation  act;  of  these  524 
came  before  the  county  courts,  of  which  but  612  were  brought  under  the  em- 
ployers' liability  act. 

In  Germany  tlie  compensation  is  fixed  officially,  after  investigation  of  the 
police,  by  the  organs  of  the  Trade  Associations,  without  delay. 

Against  the  decisions  of  the  Trade  Associations,  the  entitled  person  may 
appeal  within  a  month,  to  an  arbitration  court,  composed  of  two  representatives 
chosen  by  the  employer  and  two  by  the  employe,  with  a  State  official  as  chair- 
man ;  the  arbitration  courts  have  been  established  and  working  since  1909,  for 
both  accident  and  invalidity  insurance.* 


^  Dr.  George  Zachcr,  Guide  to  the  Workman's  Insurance  of  the  German  Em- 
pire, page  3.  • 

•Dr.  George  Zacher  Guide,  etc.,  page  13. 
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As  it  is  evident  that  both  the  Trade  Associations  and  their  individual  mem- 
bers have  a  strong  interest  in  diminishing  the  chances  of  accidents,  the  law 
confers  on  the  Trade  Associations  the  important  privilege  of  prescribing  regu- 
lations for  the , prevention  of  accidents,  by  such  regulations  not  only  the  em- 
ployers can  be  compelled,  under  penalty  of  higher  assessments,  to  adopt  the 
necessary  measures  for  safety,  but  also  the  workmen  may  be  forced  by  fines, 
to  follow  these  rules. 


THE    QUESTION    OF   FAULT,    AND   PREVENTION    OF    ACCIHENTS,    COMPENSATION. 

(a)  According  to  the  accident  statistics  of  industry  for  the  three  years, 
1887  and  1897,'  and  1907,"  under  the  German  law,  the  accidents  compensated 
were  caused  by: 


By   fault. 


Industries. 


1887. 


1897. 


46,000 

Accidents 

1907. 


Of  the  employer 

Of  the  employees 

CTf  both  parties 

So  that  the  greater  part 

is   due   to   negligence   of   the   parties  and    only  the 
smaller  part  


20.47 

17.30 

26.66 

29.74 

8.01 

10.14 

55.04 

57.18 

44.96 

42.82 

16.81 

28.89 

9.94 

55.64 

44.86 


To  inevitable  risks  of  employment  and  other  causes. 

This  table,  covering  a  period  of  20  years  of  experience,  shows  not  only 
the  elements  of  fault  which  enter  into  the  problem,  but  also  supplies  a  valuable 
basis   for  further  improvement  of  preventative   measures. 

The  Austrian  tables  attribute  70  per  cent  of  the  fault  in  accidents  to  the 
inherent  risk  of  business. 

The  table  of  the  Bureau  of  the  Minnesota  and  Wisconsin  —  40  to  50  per 
cent  to  risk  of  business. 

NEW    YORK    STATISTICS. 

{b)  During  the  years  1906,  1907,  and  1908,  ten  insurance  companies,  which 
keep  employers'  liability  records,  doing  business  in  the  State  of  New  York, 
received  in  premiums  from  employers,  $23,524,000;  they  paid  to  injured  employes, 
$8,560,000;  waste,  $14,964,000. 

Nothing  could  more  strikingly  set  forth  the  waste  of  the  present  system. 
That  only  36.34  per  cent  of  what  employers  pay  in  premiums  for  liability  insur- 
ance, is  paid  in  settlement  of  claims  and  suits.  Thus  for  every  $100  paid  out 
by  employers  for  protection  against  liability  to  their  injured  workmen,  less  than 
$37  is  paid  to  those  workmen ;  $63  goes  to  pay  the  salaries  of  attorneys  and  claim 
agents,  whose  business  it  is  to  defeat  the  claims  of  the  injured,  to  the  cost  of 
soliciting  business,  to  the  cost  of  administration,  court  costs,  and  to  profit. 

Out  of  this  36.34  per  cent,  the  injured  employe  must  pay  his  attorney.  The 
same  report  shows  that  the  attorney  gets  26.3  per'  cent  of  what  is  paid  to  the 
injured  employe,  (b) 

This   investigation    covers    forty-six    cases,    where    the    recovery    was    about 


•  Dr.  George  Zacher  Introduction  to  Workmen's  Insurance  in  German  Empire. 
••  Bulletin  of  Bureau  of  Labor,  1908,  page  120. 
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$1,500  each.  In  small  recoveries  the  attorney  fees  takes  a  larger  proportion. 
This  report  shows  that  not  more  than  somewhere  between  20  and  25  per  cent 
of  the  money  paid  by  the  employing  class,  actually  passes  into  the  pockets  of 
injured  workmen  for  their  dependent  families  in  death  cases. 

The  proportions  of  the  loss  borne  by  employers  in  injury  cases,  docs  not 
differ  greatly  from  that  in  death  cases. 

Thus,  out  of  288  injury  cases,  of  the  married  men  alone,  56  per  cent  re- 
ceived no  compensation ;  of  single  men  contributing  to  the  support  of  others, 
69  per  cent  received  no  compensation;  single  men  without  dependents,  80  per 
cent  received  no  compensation.  (In  work  accidents  and  their  costs,  by  Crystal 
Eastman,  Charities,  and  the  Commons,  March,  1909). 

RUS.SELL    SAGE    FOUNDATION    INVESTIGATIONS    IN    ALLEGHENY    COUNTY,    PA. 

(c)  The  investigation  recently  conducted  in  Allegheny  County,  Pa.,  under 
the  directions  of  \he  "Pittsburg  Survey,"  showed,  that  out  of  355  cases  of  men  killed  in 
industrial  accidents,  all  of  whom  were  contributing  to  the  support  of  others, 
and  two-thirds  of  whom  were  married,  89  of  the  families  left  received  not  a  dollar 
of  compensation  from  the  employer,  113  families  received  not  more  than  $100, 
61  families  received  something  more  than  this  $100,  but  not  more  than  $500. 
In  other  words,  57  per  cent  of  these  families  were  left  by  their  employers  to 
bear  the  entire  burden  of  the  income  loss,  and  granting  that  all  unknown  amounts 
would  be  decided  for  the  plaintiff,  only  26  per  cent  received  in  compensation  for 
the  death  of  a  regular  income  provider,  more  than  $500,  a  sum  which  would 
approximate  one  year's  income  of  the  lowest  paid  of  the  workers  killed. 

WISCONSIN    STATISTICS. 

(J)  The  Wisconsin  Bureau  of  Labor  and  industrial  statistics,  reports  as 
follows,  on  the  matter  of  the  great  financial  loss  borne  by  workingmen: 

The  following  shows  to  what  extent  this  is  true,  in  306  non-fatal  cases  in 
which  reports  were  received  by  mail  frorti  workingmen  while  at  work; 

Cases.       Per  cent 

Received  nothing  from  employers 72  23.5 

Received  amount  of  doctor  bills  only 99  32.4 

Received  amount  of  part  of  doctor  bills 15  4.9 

Received  something  in  addition  to  doctor  bills 91  29.7 

Received  something  but  not  doctor  bills 29  9.5 


Total    306  100.00 

Put  in  words,  we  may  say  that  in  two-thirds  of  the  cases,  part  or  all  of 

the  doctor  bills  were  paid,  but  in  less  than  a  third  was  anything  more  paid,  and 
in  about  one-fourth  of  the  cases  nothing  whatever  was  paid. 

In  131  non-fatal  cases  in  Wisconsin  concerning  which  reports  were  secured 
by  factory  inspectors,  the  following  disposition  was  made: 

Cases.  Per  cent. 

Received  nothing  from  employer '. 28  21 .37 

Received   doctor  bills  only    56  42.75 

Received  something  doctor  bills 10  7.63 

Received  something  but  not  doctor  bills 34  25.96 

Not   settled    * 3  i.99 


(a)  First  Report  of  the  Emplo^^ers'  Liability  Commission  of  N.  Y.,  page  31. 
(&)  First  Report  of  the  Employers'  Liability  Commission  of  N.  Y.,  page  ^\, 
(c)  First  Report  of  the  Employers'  Liability  Commission  of  N.  Y.,  page  31. 


EMPLOYERS    LIAIJILITY  COMMISSION.  2^}^ 

ILLINOIS. 

i^e)  The  Employers'  Liability  Commission  of  the  State  of  Illinois,  has 
recently  made  a  report  on  its  investigation  of  industrial  accidents  and  employers' 
liability,  at  a  cost  of  $10,000.  It  gives  you  a  condensed  statement  of  the  results 
of  the  investigation  of  the  Illinois  Commission,  in  the  language  of  Edwin  R. 
Wright,  Secretary  of  the  Commission,  and  President  of  the  Illinois  Federation 
of  Labor. 

So  much  has  been  said  and  written  regarding  the  work  of  the  Employers* 
Liability  Commission  that  I  wish  to  go  into  the  matter  at  some  length,  settnig 
forth  the  whole  story  in  as  few  words  as  possible. 

For  the  first  time  in  the  history  of  Illinois,  if  not  in  the  United  States,  we 
have  a  text  book  on  the  subject  of  the  Employers'  Liability.  More  than  5,000 
individual  accidents  were  investigated  and  recorded,  together  with  comparative 
figures  and  analysis.    A  few  words  as  to  what  the  report  shows  may  be  of  i'alue. 

Six  hundred  and  fourteen  fatal  accidents  were  recorded. 

The  famihes  of  two  hundred  and  fourteen  of  these  workers  received  nothing 
in  return  for  the  loss  of  the  breadwinner.  One  hundred  and  eleven  damage  suits 
are  pending  in  court.  Twenty- four  cases  have  been  settled  through  court  pro- 
ceedings. 

Two  hundred  and  eighty-one  families  settled  directly  with  the  employer. 

Skilled  railroad  employes,  in  settlement   for  death  claims, 

averaged  about   $1 ,  000 

Steel  workers   874 

Railroad   laborers    617 

Skilled   building  tradesmen 348 

Skilled  electric  railway  emplo3^es 310 

Unclassified  workmen    311 

Miscellaneous  trades    292 

Packing  house  employes 234 

General   laborers    154 

Mine  workers    155 

Electric  railway  laborers  75 

Teamsters    ^ 000 

Building  laborers   000 

These  figures  were  not  gathered  indiscriminately.  They  are  authentic  and 
have  been  carefully  verified.  No  attempt  was  made  to  "stack  the  cards."  A» 
secretary  of  the  Commission,  I  knew  that  conditions  were  so  bad,  that  any  at- 
tempt at  exaggeration,  would  be  folly. 

A  further  summary  may  be  offered.  Of  every  100  industrial  accidents, 
fifteen  go  to  court,  seven  are  lost  and  eight  won.  Ninety-two  injuries  out  of 
every  100,  received  no  compensation.  (This  includes  both  fatal  and  non- fatal 
accidents.) 

Another  interesting  feature  is  that:  A  search  through  the  records  reveal  53 
fatal  cases  of  recent  date.  In  fatal  cases,  the  usual  defenses  of  the  employers  — 
the  fellow-servant  doctrine,  assumption  of  risk,  etc.  —  did  not  apply,  or  there 
would  not  have  been  a  recovery  at  all.  For  these  —  the  very  pick  of  industrial 
cases  —  the  average  recovery  for  death  was  only  $1,877.36.  Of  this  an  average 
amount  of  $750.95  was  paid  to  attorneys,  or  expended  in  court  fees,  etc.,  leav- 
inpr  an  actual  payment  of  $1,126.41  to  the  family  of  the  dead  worker;  34  widows 
were  compelled  to  seek  employment,  and  ^^  children  left  school  to  hcli)  k^ep  the 
wolf  from  the  door. 

OHIO    STATISTICS. 

(/)  In  Ohio  we  have  the  following  important  statistics :  W.  G.  Wilson, 
of  Cleveland,  reported  on  November  2,  1910,  at  the  hearing  in  that  city,  that 
the  Aetna  Liability  Insurance  Company  had  adjusted  65,800  injuries,  and  made 
payments,  on  the  average,  of  six  in  every  100  injuries,  insured.* 


*  See    record    of    the    Employers'    Liability    Commission    of    Ohio.    Cleveland 
hearing,  paper  by  W.  G.  Wilson. 
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We  are,  as  a  Commission,  therefore  led  to  the  following  conclusions: 

1st.  That  only  a  small  per  cent  of  workmen  injured  by  accident  in  the 
course  of  employment,  receive  substantial  compensation,  and  therefore,  as  a 
rule,  they  and  those  dependent  upon  them,  are  forced  to  a  lower  standard  of 
living  and  are  often  compelled  to  depend  for  support  upon  public  and  private 
charity. 

2d.  That  the  present  system  is  wasteful,  being  costly  both  to  the  Stale 
and  employers,  the  compensation  to  the  victims,  of  accidents,  being  inadequately 
small. 

3d.  That  the  present  system  is  slow  in  operation  and  necessarily  causes 
great  delay  in  the  litigation  and  settlement  of  causes. 

4th.  That  the  operation  of  the  present  laws  foster  antagonism  and  strife 
between  employes  and   employers. 

REMEDIES. 

Now,  in  looking  towards  remedies.  The  German  plan  of  insurance  against 
sickness,  accidents  and  invalidism,  and  old  age,  in  industrial  accidents,  had  paid 
x)Ut  during  the  last  twenty  years,  ending  in  1906,  $802,000,000.  Of  this  total  sum, 
^55,750,000  were  paid  on  account  of  sickness  insurance;  $232,750,000  was  paid 
on  account  of  accidents,  and  $13,500,000  paid  on  account  of  invalidism  and  old 
age. 

To  the  fund  necessary  to  make  these  payments,  the  employer  contributed 
^424,500,000.  The  employes  contributed  $377,000,000,  and  the  Imperial  Govern- 
ment paid  the  entire  cost  of  administration  and  a  small  portion  of  the  funds 
necessary  to  take  care  of  invalidism  and  old  age.  (50  marks  in  each  case  in- 
sured.) 

The  general  rules  are  in  respect  to  the  raising  of  the  insurance  fund,  that 
the  employes  shall  pay  two-thirds  of  the  fund  necessary  to  take  care  of  sick 
insurance,  which  lasts  for  thirteen  weeks,  and  the  employers  pay  one-third.  In 
the  case  of  accident  insurance,  the  employers  pay  92  per  cent  and  the  employes 
8  per  cent.  In  the  case  of  invalidism  and  old  age  insurance,  the  Imperial  Gov- 
ernment pays  $12.50  for  each  person  injured,  and  the  remainder  of  the  fund  is 
paid  half  and  half  by  the  employers  and  employes. 

The  German  plan  in  1907  had  27,172,000  workmen  insured  against  sick- 
ness, accidents  and  old  age,  out  of  a  population  of  60,000,000  of  people. 

Now,  briefly,  the  English  plan,  which  in  1908,  had  13,000,000  workmen  in- 
sured, is  the  following: 

In  case  of  death,  the  compensation  paid,  is  at  most,  three  years'  wages, 
of  £300  per  year,  or  $1,460,  with  a  minimum  payment  of  three  years'  wages  at 
£150,  or  $730. 

In  case  of  disability  which  lasts  longer  than  one  week,  the  compensation 
paid  is  one-half  week's  average  wage,  not  to  exceed  $4.87,  as  long  as  the  dis- 
ability lasts.  Responsibility  for  the  payment  of  the  compensation  rests  solely 
on  the  employers,  and  they  are  not  required  to  insure.  In  both  the  German 
and  English  plan  the  rules  of  contributory  negligence,  assumption  of  risk,  and 
the  fellow  servant  rules  are  abolished,  and  the  only  kind  of  negligence  recog- 
nized is  that  of  malicious  negligence  on  the  part  of  the  employer  or  employe. 

The  fundamental  points  which  seem  to  be  overlooked  in  most  every  in- 
stance, is  the  following: 

Even  the  statistics  of  the  United  States,  insofar  as  they  are  available,  show 
that  over  50  per  cent  of  all  industrial  accidents,  are  due  to  the  inherent  dangers 
and  risks  of  the  industrial  business,  and  that  not  to  exceed  20  per  cent  of  all 
these  accidents  are  due  or  attributable  entirely  to  the  negligence  of  the  employer. 
and  at  most,  2^k  per  cent  are  attributable  solely  to  the  negligence  of  the  employer. 
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Now  the  common  law  does  not  presume  to  furnish  a  plan  of  relief,  except 
where  it  can  be  proven  that  the  defendant  is  at  fault.  Therefore,  the  common 
law  docs  not  presume  to  furnish  any  relief  for  something  like  from  60  to  80 
per  cent  of  all  persons  injured  in  the  United  States,  and  the  best  estimate  of 
the  number  of  persons  injured  arid  killed  in  industrial  accidents  in  1909,  is 
536,000  people.  In  order  to  impress  that  upon  your  minds,  I  have  figured  up 
the  following  proposition : 

In  the  battle  of  Gettysburg,  which  lasted  three  days  in  actual  fighting, 
there  were  killed  and  wounded  and  missing  43,500  soldiers,  and  if,  therefore, 
you  were  to  have  a  battle  of  Gettysburg  in  one  of  each  of  twelve  divisions  of 
the  United  States,  one  in  one  month,  say  in  the  neighborhood  of  Boston,  and  the 
next  month  in  the  neighborhood  of  New  York  City,  and  the  third  month  in  the 
neighborhood  of  New  Orleans,  then  one  in  Chicago,  then  one  in  St.  Louis,  and 
one  in  Minneapolis,  and  put  one  in  Pittsburg,  and  one  in  Denver,  and  one  at 
Portland,  and  wind  up  at  the  end  of  the  year  at  San  Francisco,  you  would 
not  create  quite  the  damage  and  destruction,  which  takes  place  in  the  conduct 
of  our  industries  for  one  year;  yet  the  common  law  does  not  pretend  to  furnish 
any  relief  or  remedy,  only  in  those  cases  in  which  the  employer  is  negligent, 
and  the  best  figures  indicate  that  it  does  not  exceed  20  per  cent  of  all  injuries, 
and  even  the  part  of  that  relief,  which  reaches  the  employe,  is  less  than  one- 
fifth  of  what  the  employer  pays  out  to  protect  himself  against  the  liability 
arising  out  of  injuries  to  working  men  in  industrial  accidents. 

And  so,  the  purpose  of  the  Commission,  is  to  gather  as  much  information 
as  possible,  by  public  hearings  and  otherwise,  by  historical  investigations  and 
plans  and  operations  in  foreign  countries,  and  the  investigation  of  the  Com- 
missions already  at  work  in  this  country,  and  try  to  formulate  some  new  plan 
of  compensation  of  workmen  injured  in  industrial  accidents,  and  perhaps  we  shall 
say  without  regard  to  negligence,  unless  it  should  be  for  malicious  negligence 
on  the  part  of  the  employer  or  employe. 

The  compensation  should  be  at  hand  and  should  be  paid  direct  to  the 
employe,  without  any  waste  on  account  of  attorney  fees  and  liability  insurance 
protection. 

At  the  conference  of  the  Employers'  Liability  Commissions  of  Massa- 
•chusetts,  Connecticut,  New  York,  New  Jersey,  Ohio,  Illinois,  Wisconsin,  Min- 
nesota, Montana,  and  the  Federal  Commission,  held  in  the  LaSalle  Hotel,  Chicago, 
Illinois,  November  10,  II,  and  12,  we  agreed  upon  a  tentative  uniform  employers* 
compensation  act,  or  plan  of  insurance  of  workmen  against  injuries  arising 
out  of  industrial  accidents. 

CONSTITUTIONAL   QUESTIONS. 

Constitutional  questions  involved  in  case  the  Legislature  enacts  a  compen- 
sation law,  or  act  of  insurance,  which  compensated  all  injuries  of  employes,  re- 
gardless of  negligence,  making  it  obligatory  on  employers  to  pay,  and  employes 
to  accept,  the  compensation  provided  in  the  acts,  even  though  the  employers  are 
not  at  fault  are  discussed  below. 

(a)  The  compensation  act  of  New  York  State,  held  constitutional  by 
Justice  Pound: 

Supreme  Court,  Special  Term,  Erie  County,  September,  1910. 
Earl  Ives,  Plaintiff  vs.  The  South  Buffalo  Railway  Co.,  Defendant. 
Demurrer  to  defendant's  answer. 
Thomas  C.  Burke  for  plaintiff. 
Charles  B.  Sears  for  defendant. 

Pound,  J.  The  answer  challenges  the  constitutionality  of  Chapter  674,  Laws 
1910,  entitled  "An  Act  to  amend  the  Labor  Law  in  relation  to  workmen's  com- 
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pensation  in  certain  dangerous  employments."  This  chapter  applies  only  to  work- 
ingmen  engaged  in  manual  or  mechanical  labor,  in  certain  employments,  declared 
by  the  act,  to  be  dangerous  by  reason  of  inherent,  necessary,  substantially,  un- 
avoidable risks  to  life  or  limb,  in  which  it  is  deemed  necessary,  to  establish  a 
new  system  of  compensation,  for  accidents  to  workmen.     (Section  21o). 

Among  such  employments  is  included:  "6.  The  operation  of  steam  rail- 
roads or  locomotives,  engines,  trains,  motors  or  cars,  propelled  by  gravity  or 
steam,  electricity  or  other  mechanical  power,  or  the  construction  or  repair  of  a 
steam  railroad  track,  and  roadbeds  over  which  such  locomotives,  engines,  trains, 
motors  or  cars  are  operated."     (Section  215). 

Plaintiff  brings  himself  squarely  under  the  provisions  of  this  act,  by  alleg- 
ing facts  that  establish,  as  admitted  by  the  answer,  that,  while  employed  by  de- 
fendant as  a  switchman,  he  was  injured  in  the  prosecution  of  his  work,  without 
negligence  on  the  part  of  the  defendant,  and  "without  serious  or  willful  mis- 
conduct" on  his  part,  but  solely  by  reason  of  a  necessary  risk  or  danger  of  his 
employment,  or  one  inherent  in  the  nature  thereof.     (Section  217). 

Prior  to  the  enactment  of  the  statute  above  cited  he  would  have  been  with- 
out remedy,  by  virtue  of  its  provisions,  he  is  entitled  to  recover,  according  to  a 
fixed  scale  of  compensation,  without  establishing  that  the  employer  is  at  fault  in 
any  way.     (Section  219a). 

The  plaintiff  demurs  to  the  answer,  on  the  ground  that  it  is  insufficient  in 
law  on  its  face. 

This  act  is  based  on  the  workman's  compensation  act  of  England,  and  it-i 
enactment  is  due  to  the  fact  that  the  common  law  affords  no  available  remedy 
for  injuries  occasioned  by  industrial  accidents  not  attributable  to  the  negligence 
of  the  employer. 

Defendant  maintains  that  under  our  system  of  constitutional  government, 
the  incorporation  into  our  law  of  the  English  law  of  workman's  compensation,  is 
beyond  the  powers  of  the  Legislature.  First,  because  the  act  in  question  deprives 
the  defendant  of  liberty  and  property  without  due  process  of  law,  and  denies 
it  the  equal  protection  of  the  laws  in  contravention  of  the  Fourteenth  Amend- 
ment of  the  United  States  Constitution,  and  Article  1,  Section  6,  of  the  con- 
stitution of  this  State.  Second,  because  it  violates  the  right  of  trial  by  jury, 
guaranteed  by  Article  1,  Section  2,  of  the  constitution  of  this  State.  Third,  he- 
cause  it  limits  the  amount  recoverable  in  actions  to  recover  damages  for  injuries 
resulting  in  death  in  contravention  of  Article  1,  Section  18,  of  the  constitution 
of  this  State. 

It  has  well  been  said  by  Mr.  Justice  Brown  of  the  Supreme  Court  of  the 
United  States,  writing  the  opinion  of  the  court  in  Holden  vs.  Hardy  (160  U.  S. 
366,  at  page  387),  that  while  the  cardinal  principles  of  justice  are  immutable,  the 
methods  by  which  justice  is  administered  are  subject  to  constant  fluctuation,  and 
the  constitution  of  the  United  States,  which  is  necessarily,  and  to  a  large  extent, 
inflexible  and  exceedingly  difficult  of  amendment,  should  not  be  so  construed  as 
to  deprive  the  States  of  the  power,  to  so  amend  their  laws,  as  to  make  them 
conform  to  the  wishes  of  the  citizens,  as  they  may  deem  best  for  the  public  wel- 
fare, without  bringing  them  into  conflict  with  the  supreme  law  of  the  land. 

It  is  well  established  that  statutes  applicable  solely  to  railroads,  do  not 
deny  to  railroads  the  equal  protection  of  the  laws.  A  classification  of  "danger- 
ous employments"  for  the  purposes  of  the  acts  must  be  upheld.  (Missouri 
Ry.   vs.    Mackay,    127   U.   S.   205). 

But  the  act  is  attacked  chiefly  because  it  imposes  liability  without  fault. 
Our  jurisprudence  offers  examples  of  legal  liability  without  fault,  and  the  de- 
privation of  property  without  fault  being  attributable  to  its  owner.  The  law 
of  the  lands  was  such  an  example.  The  personification  of  the  ship  in  marine 
law  is  another.  Other  examples  are  offered  in  the  common  law  liability  of  the 
husband  for  the  torts  of  the  wife,  or  liability  of  the  master  for  the  acts  of  his 
servant.  (The  Osceola,  189  U.  S.,  158;  Chicago,  R.  I.  &  P.  Ry.  vs.  Zernecke, 
183  U.   S.  582.) 

In  the  case  last  cited,  a  statute  making  railroad  companies  liable  for  all 
damages  inflicted  upon  the  person  of  passengers  while  being  transported  over 
its  road,  except  in  cases  where  the  injury  arose  through  the  criminal  negligence 
of   the   person   injured,  was   upheld,  primarily  on   the  ground   that  the  railroad 
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company  being  a  domestic  corporation  of  Nebraska,  accepted  with  its  incorpora- 
tion, the  liability  so  imposed  by  the  laws  of  the  State,  and  could  not  complain 
of  it.  But  the  court,  in  its  opinion,  cites  with  approval,  the  opinion  of  the 
supreme  court  of  Nebraska.  That  court  said:  "The  legislation  is  justifiable 
under  the  police  power  of  the  State,  so  it  has  been  held.  It  was  enacted  to 
make  railroad  companies  insurers  of  the  safe  transportation  of  their  passengers, 
as  they  were  of  baggage  and  freight;  and  no  good  reason  is  suggested  why  a 
railroad  company  should  be  released  from  liability  for  injuries  received  by  a 
passenger  while  being  transported  over  its  line  while  the  corporation  must  re- 
spond for  any  damages  to  his  baggage  or  freight." 

The  Legislature  may  alter  or  repeal  the  common  law.  It  may  create  new 
offenses,  enlarge  the  scope  of  civil  remedies  and  fasten  responsibility  for  in- 
juries upon  persons  against  whom  the  law  gives  no  remedy.  (Bertholf  vs. 
O'Reilly,  '74  N.  Y.,  504.) 

It  would  seem  to  follow  that  it  might  make  those  who  employ  workmen  in 
dangerous  callings,  insurers  to  some  extent,  of  the  safety  of  such  workmen. 
The  common  law  imposed  upon  the  employe  entire  responsibility  for  injuries 
arising  out  of  the  necessary  risks  or  dangers  of  the  employment.  The  statute 
before  us  merely  shifts  such  liability  upon  the  employers.  That  the  Legislature 
has  the  power  to  deal  with  the  question  of  employers'  liability,  on  a  basis  other 
than  fault,  is  not  clear  beyond  peradventure,  but  every  presumption  is  in  favor 
of  the  constitutionality  of  the  act,  nor  do'  I  find  its  constitutionality  so  doubtful 
as  to  warrant  this  court  in  holding  that  such  action  is  not  within  the  constitu- 
tional powers  of  the  Legislature. 

I  have  re-examined  the  authorities  cited  by  the  learned  counsel  for  the 
defendant.  They  merely  point  out  the  shifting  character  of  the  border  line  be- 
tween statutes,  which  are  upheld  by  the  court,  as  being  a  legitimate  exercise 
of  the  legislative  power,  to  pass  all  manner  of  necessary  and  wholesome  acts 
for  the  protection  and  well-being  of  the  public,  although  such  acts  may  inter- 
fere with  personal  liberty  and  the  right  to  do  what  one  will  with  his  own,  and 
statutes  which  are  held  by  the  courts  to  interfere  without  warrant,  with  the 
privileges  of  pursuing  an  ordinary  trade  or  calling,  and  therefore  to  be  uncon- 
stitutional and  void. 

In  the  case  of  Lockner  vs.  New  York,  189  U.  S.  45,  the  prevailing  and 
dissenting  opinions  contain  a  full  discussion  of  the  principles  underlying  the 
decisions  of  such  cases.  The  court  held  in  that  case,  that  there  is  no  reasonable 
ground  on  the  score  of  health,  for  interfering  with  the  liberty  of  the  person 
or  the  right  of  free  contract,  by  determining  hours  of  labor  in  the  occupation 
of  a  baker.  The  same  court  had  already  held  in  Holden  vs.  Hardy,  (supra), 
that  there  was  reasonable  ground,  on  the  score  of  health,  for  interfering  with 
the  liberty  of  the  person,  and  the  right  of  free  contract  in  determining  hours 
of  labor  in  the  occupation  of  workingmen  in  smelters.  In  the  former  case,  the 
public  good  did  not,  in  the  judgment  of  the  court,  require  the  restrictive  legis- 
lation ;  in  the  latter  case  it  did. 

In  the  latter  case  Mr.  Justice  Brown  says  that  **This  court  has  not  failed 
to  recognize  the  fact  that  the  law  is  to  some  extent,  a  progressive  science.  *  ♦ 
Classes  of  persons,  particularly  those  engaged  in  dangerous  or  unhealthful  em- 
ployments, have  been  found  to  be  in  need  of  additional  protection. 

"As  to  the  objection  to  the  statute  which  limits  the  amount  recoverable  in 
death  cases,  it  is  enough  to  say  that  it  is  for  the  plaintiff  to  make  the  claim  of 
unconstitutionality  in  this  regard,  as  it  is  the  plaintiff  alone  who  is  prejudiced 
thereby  and  it  does  not  lie  in  the  mouth  of  the  defendant  to  raise  this  objection 
to  the  statute. 
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"Demurrer  overruled,  with  costs,  and  judgment  absolute  for  the  plaintiflT 
directed  on  the  pleadings,  'yvith  costs." 

The  foundation  and  first  condition  of  compulsory  insurance  is: 

Dependency  on  all  employers,  so  that  persons  carrying  on  a  business  of 
their  own,  are  generally  exempted,  but  the  law  concedes  to  all  exempted  work- 
men and  officials,  as  well  as  to  servants,  the  right  to  participate  voluntarily  in 
the  benefits  of  the  insurance. 

Persons,  firms  and  corporations  engaged  in  transportation  of  freight  are 
held  to  be  insurers  of  the  goods  shipped  against  damages^  or  injuries  to  the 
goods  carried  by  them. 

"In  the  case  last  cited,  a  statute  making  railroad  companies  liable  for  all 
damages  inflicted  upon  the  persons  of  passengers,  while  being  transported  over 
its  road,  except  in  cases  where  the  injury  arose  through  the  criminal  negligence 
of  the  person  injured,  was  upheld,  primarily  on  the  ground  that  the*  railroad 
company  being  a  domestic  corporation  of  Nebraska,  accepted  with  its  incorpora- 
tion, the  liability  so  imposed  by  the  laws  of  the  State  and  could  not  complain  of  it. 
But  the  court  in  its  opinion,  cites  with  approval,  the  opinion  of.  the  supreme 
court  of  Nebraska.  That  court  said:  "The  legislation  is  justifiable  under  the 
police  power  of  the  State,  so  it  has  been  held.  It  was  enacted  to  make  railroad 
companies  insurers  of  the  safe  transportation  of  their  passengers  as  they  were 
of  their  freight  and  baggage;  and  no  good  reason  is  suggested  why  a  railroad 
company  should  be  released  from  liability  for  injuries  received  by  a  passenger 
while  being  transported  over  its  own  line,  while  the  corporation  must  respond 
for  any  damages  to  his  baggage  or  freight." 

^     (Chicago,  R.  I.  &  P.  Ry.  vs.  Zernecke,  183  U.  S.,  582.) 

Earl  Ives,  plaintiff  vs.  The  South  Buffalo  Railway  Co., —  Justice  Pound, 
supreme  court,  special  term,  Erie  county,  September,  1910,  New  York. 

Those  lawyers  who  hold  to  be  unconstitutional,  a  compensation  act,  or  a 
scheme  of  insurance  for  compensating  all  accidents,  regardless  of  negligence, 
obligatory  upon  employer  to  pay,  and  employe  to  accept,  the  compensation  pro- 
vided under  the  act,  whether  the  employer  is  at  fault  or  not,  leave  out  of  con- 
sideration the  fact  that  the  employer,  under  a  uniform  act  in  State  or  Nation, 
is  in  a  position  to  charge  a  compensation  to  cost  of  production,  in  which  case 
the  consumer  will  pay  the  compensation. 

CONSTITUTIONALITY    OF    WORKMEN'S    COMPENSATION    ACTS. 

Various  forms  of  compensation  acts  for  workmen  have  been  suggested. 
They  may  be  classified  under  three  headings: 

1.  The  assumption  by  the  State  of  the  burden  of  compensating  workmen 
and  their  families  for  accidents. 

2.  Compulsory  insurance  against  accidents  at  the  expense,  either  of  the 
workman,  or  of  his  employer,  or  at  the  joint  expense  of  both. 

3.  Such  a  change  in  the  rules  of  common  law  liability,  or  addition  to 
them,  as  will  render  the  employer  liable  for  accidents  to  his  employes  irrespective 
of  the  negligence  or  freedom  of  it  from  either. 

The  first  of  these  classes  need  not  have  extended  consideration.  Presum- 
ably no  attempt  to  throw  the  whole  burden  of  industrial  accidents  upon  the 
State  would  as  yet,  meet  with  popular  approval,  even  assuming  its  constitu- 
tionality. In  my  opinion,  however,  such  legislation  would  be  unconstitutional, 
in  that  it  discriminates  in  favor  of  accidents  caused  to  workmen  in  the  course 
of  their  employment,  as  against  other  accidents,  whether  suffered  by  workmen 
not  in  tlie  immediate  course  of  their  employment,  or  suffered  by  persons  in  the 
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course  of  their  Employment  who  are  working  on  their  own  account  and  not  as, 
employes. 

The  second  kind  of  workmen's  compensation  law  to  which  I  have  alluded;, 
that  of  compulsory  insurance,  seems  to  me  unconstitutional.    The  case  of  Loch^ 
ncr  vs.   New   York,   198  U.   S.  45,  and  the  authorities  therein  cited,  show   how 
completely  the  Supreme  Court  of  the  United   States  has  recognized  freedom  of 
contracts,  as  a  right  of  property  guaranteed  by  the  Fourteenth  Amendment.     It 
is  not  necessary  to  agree  with  the  division  of  the  case  itself,  or  to  assume  thatt 
it  would  be  followed  on  its  precise  facts,  to  be  forced  to  conclude  that  any  sucl> 
large  interference  with   freedom  of   contract  as   compelling  all   workmen   or  alb 
employers  to  insure,  would  be  unconstitutional.     It  is  of   course   true,   that  the 
liberty  of  contract,  like  other  rights  of  property,  is  not  absolute  but  subject  ta 
the  control  of  the  police  power  of  the  State.    The  limits  of  the  police  power  are 
confessedly  big,  but,  in   my  opinion,  it  is  clear  that  such  legislation  as  is  here 
considered,   would  go   far  beyond  them.     Perhaps  as   favorable   a   case  as  any,, 
in  support  of  such  legislation,  is:     Opinion  of  Justices,  163,  Mass.,  590,  in  which 
a  statute,    requiring  weekly  payment  of   wages   to   workmen,   was   upheld.     But 
even  so  mild  an  invasion  of  the  right  to  contract,  as  is  involved  in  that  statute 
has,  in  many  states,  been  held  unconstitutional.     See  the  decisions  cited  in  the 
opinion   above  cited.     The  attempt  to  enlarge  the  limits  fixed  by  the  common 
law  for  liability  for  an  injury  suffered  by  an  employe,  may  be  made  either  by 
singling  out  certain  especially  hazardous  employments,  and  providing  that  in  such 
employments  the   master  shall   be  absolutely  liable   for   injuries   to  his  servants, 
or  by  taking  all  kinds  of  employments,  and  providing  broadly,  that  all   masters 
are  liable  for  accidents  to  their  servants.     The  first  method  may  seem,  in  some 
respects,  safer  though  less  ambitious,  for  the  police  power  of  the  State  certainly 
justifies  special   legislation  to  the  hazardous  employments.     There  are  many  in- 
stances of  special  burdens  thrown  by  legislation  on  those  conducting  particular 
employments,   where   special   circumstances   make   the  burden    necessary    for   the 
public  good.     But  certainly  the  greatest  care  would  be  needed  in  selecting   for 
enactment,  any  particular  kinds  of  employment  and  extra  hazardous;   for  while 
reasonable  classification  is  permitted,  and  may  be  made  without  violation  of  the 
Fourteenth  Amendment,  arbitrary  selection  cannot  be  justified  by  calling  it  classi- 
fication.    It  is  necessary  moreover,  that  no  person,  who  does  not  properly  be- 
long to  the  class  covered  by  the  legislative  enactment,  be   included  in   it   and, 
further,  what  would  be  very  difficult  in  such  legislation  as  is  here  under  con- 
sideration, that  all  who  are  in  a  situation  indistinguishable  from  that  of  the  per- 
sons included  in   the  legislation,   must  themselves  be  brought  within   its  scope. 
The   matter  is   elaborately   discussed   with   a   full   citation   of   authorities,   in   an 
opinion  in  the  circuit  court  of  appeals,  for  the  Eighth  District,  written  by  Judge 
Sanborn,  on  a  case  of  the  Chicago,  Milwaukee  &  St.  Paul  Railroad  Company  vs. 
Westby,  178  Fed.  Rep..  619,  (April  12,  1910).    In  this  decision  a  statute  of  South 
Dakota,  exempting  employes  of  common  carriers,   from  the  common  law  rules* 
as  to  fellow-servants,  and  as  to   contributory  negligences,   was  held  unconstitu- 
tional, in  that  it  discriminated  in  favor  of  employes  of  carriers,  as  against  em^ 
pioyes  in  other  line  of  work,  where  the  service  might  be  practically  identical. 

The  difficulty  of  any  classification  of  employments,  which  will  not  be  open 
to  the  objections,  cogently  set  forth,  on  the  above  decisions,  is  such  that  it  seems 
wiser  to  attempt  to  bring  all  employments  within  the  scope  of  the  new  rule,  if 
it  is  at  all  possible  to  do  so.  It  seems  that  this  circuit  court  of  appeals,  and 
some  State  courts,  are  somewhat  more  stringent  in  applying  well  recognized 
rules  against  arbitrary  selection,  as  compared  with  callification,  than  the  Supreme 
Court  of  the  United  States.  Thus,  in  McLean  vs.  Arkansas,  211  U.  S.  529,  a 
provision  in  regard  to  mines,  employing  only  ten  men,  was  upheld,  and  in  Welch 
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VS.  Swasey,  214,  U.  S.  91,  the  Massachusetts  statute  limiting  thtf  height  of  build- 
ings within  a  small  specified  era  in  Boston,  was  also  held  constitutional,  yet  it 
is  evident  that  though  the  distinction  between  large  mines  and  small  ones  is 
clear,  and  the  distinction  between  the  specified  area  in  Boston,  and  other  places, 
somewhat  remote  from  it,  is  clear  enough,  the  precise  point  at  which  the  Legis- 
lature will  draw  the  line  must,  in  the  nature  of  the  case,  be  somewhat  arbitrary. 
See  also  the  recent  divisions  of  the  Louisville  T.  C.  R.  Co.  vs.  Melton,  30  Sup. 
Ct.  Rep.,  676.  It  is  at  least  clear,  however,  that  only  with  great  care,  could  a 
classification  of  employments  be  made  which  would  be  open  to  the  objections 
urged  in  178  Federal  Reporter.  It  is  possible  that  a  statute  might  endeavor  to 
throw  on  the  court  the  work  of  selection,  by  making  an  enactment  applicable  to 
employments,  for  more  than  common  danger,  but  such  statute,  even  if  consti- 
tutional, seems  objectionable,  on  account  of  its  indefinite  character,  which  would 
require  prolonged  and  constant  litigation  to  make  it  applicable  to  certain  facts. 
If. a  satisfactory  selection  can  be  made  by  the  Legislature,  or  if  a  statute  in  the 
general  form  referred  to  above,  be  regarded  as  satisfactory,  there  still  remains 
the  question  whether  it  would  be  constitutional  to  make  the  employer  liable, 
irrespective  of  fault  of  any  kind  on  his  part.  I  cannot  see  that  this  question 
is  materially  different,  when  asked  in  regard  to  selected  employments,  then  when 
asked  in  regard  to  all  employments,  and  I,  therefore,  regard  the  discussion  which 
follows  in  regard  to  all  employments  as  sufficiently  covering  the  matter.  The 
question  whether  all  employers  can  be  made  liable  for  accidents  to  their  em- 
ployes, may  perhaps,  best  be  approached  by  considering  steps  which  have  already 
been  taken,  or  at  least  have  been  judicially  discussed.  It  seems  safe  to  say: 
First,  that  the  fellow-servant  doctrine  might  be  abolished.  This  has  been  done 
in  Colorado,  and  as  to  particular  employments  in  several  States,  statutes  of  the 
latter  class,  have  been  held  constitutional  by  the  United  States  Supreme  Court, 
(Minnesota  Iron  Company  vs.  Kline,  199  U.  S.  593;  Louisville  R.  R.  Co.  vs. 
Melton,  30  Supr.  Ct.  Rep.  676),  and  cases  cited. 

Second.  The  doctrine  of  assumption  of  risk  by  the  employes  may  prob- 
ably be  constitutionally  abolished.  (See  Schlemmer  vs.  BuflFalo,  etc.,  Ry.  Co., 
205  United  States,  1). 

Third.  The  whole  doctrine  of  contributory  negligence  could  also  be  prob- 
ably abolished.  Id.  See,  however,  employers'  liability  cases,  207,  U.  S.  643,  215 
United  States   Hoxie  vs.  N.  Y.  N.  H.  &  J.  R.  R.  Co.  82  Conn, 
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Still  further,  I  believe  it  to  be  possible  for  the  Legislature  to.  authorize 
the  employers  to  enter  into  fair  contracts  with  their  employes,  by  means  of  which 
the  employe's  contract  to  surrender  common  law  rights  to  recover  injuries, 
receiving  instead,  an  absolute  right  to  recover  certain  amounts  for  accidents, 
however  caused.  Such  contracts  have  been  commonly  made  by  railroad  com- 
panies, and  have  in  some  instances,  at  least,  been  upheld.  They  have  been  for- 
bidden by  statutes  in  some  States,  but  where  the  new  employe  is  not  required 
to  surrender  his  common  law  rights  until  after  the  injury,  such  an  agreement 
seems  clearly  good  at  common  law.  ♦  ♦  *  Hamilton  vs.  St.  Louis,  etc.,  R.  R. 
Company,   118  Fed.  Rep.  92. 

I  see  no  reason  why  a  statute  could  not  authorize,  if  it  were  desirable,  a 
fair  contract  to  surrender  his  common  law  right,  made  by  the  employe  when 
entering  into  his  employment.  If  such  a  contract  is  now  against  public  policy. 
it  is  because  the  master  is  in  such  a  position  of  advantage  that  the  contract  is 
not  likely  to  be   fair. 

In  the  three  or  four  methods  of  procedure  just  alluded  to,  the  master  is 
held  liable  because  of  some  fault  of  his  own,  and  in  the  fourth  method,  he  is 
made  liable  for  accidental  injuries,  by  the  terms  of  his  express  contract.     If  he 
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can  constitutionally  be  made  liable  for  purely  accidental  injury  without  his  assent,, 
it  must  be,  because  entering  into  any  business  where  workmen  are  employed,  is 
an  assumption  by  the  master  of  the  chance  of  injury  to  his  workmen,  owing  to 
risks  inherent  in  the  nature  of  the  employment.  In  no  case,  I  feel  satisfied, 
can  an  employer  constitutionally  be  made  liable  for  other  risks  than  those  which 
are  naturally  incidental  to  the  business  in  which  he  is  engaged.  Whether  he 
can  be  held  liable  for  such  injuries,  where  the  only  ground  of  liability  consists 
in  his  going  into  business,  or  the  business  in  which  he  is  engaged,  must  cer- 
tainly be  regarded  as  doubtful.  As  going  some  distance  in  that  direction,  how- 
ever, see  Chicago,  etc.,  R.  Co.  vs.  Tervecke,  183  U.  S.  582.  So,  the  reasoning 
of  Mr.  Justice  Moody,  in  210  U.  S.,  at  page  295,  though  involving  a  question 
of  construction  rather  than  one  of  constitutionality,  is  certainly  favorable  to  the 
theory,  that  an  employer  may  be  regarded  as  assuming  certain  risks,  by  virtue  of 
his  becoming  such,  and  many  people,  lawyers  and  others,  are  unquestionably 
hospitable  to  such  reasoning  at  the  present  time,  I  am,  myself,  hospitable  to  it, 
but  as  a  lawyer,  I  must  admit,  on  the  authorities  as  they  stand  at  present,  the 
question  can  only  be  regarded  as  a  somewhat  dubious  one. 

If  a  law'  can  be  framed  which  is  constitutional  in  its  main  purpose,  some 
subsidiary  questions  may  arise,  chief  among  them  being  the  possibility  of  avoid- 
ing trial  by  jury.  In  my  opinion,  this  can  be  done.  A  person  can  undoubtedly 
waive  his  right  to  a  jury  trial,  and  by  giving  the  workman  alternative  rights, 
either  at  common  law  or  under  a  compensation  law,  but  compelling  him  to  elect, 
after  the  jury  which  he  will  have,  it  would  seem,  that  the  procedure  under  the 
compensation  law,  need  not  include  jury  trial  so  far  as  he  is  concerned.  But 
the  employer  also  has  a  constitutional  right  to  jury  trial,  though  he  may  not 
care  to  insist  upon  it.  If,  however,  the  procedure  under  the  compensation  statute, 
requires  forms  of  relief  which  common  law  courts  cannot  give,  it  would  seem 
constitutional  to  give  the  remedy  to  a  court,  having  equity  powers,  and  not 
having  a  jury.  The  right  to  pay  the  compensation  in  installments,  arid  to  diminish 
and  increase  it,  may  be  given  by  the  statute,  and  such  relief  cannot  be  secured 
by  a  common  law  judgment.  There  is  no  doubt  that  new  equitable  rights  may  be 
created  by  statutes.  For  instance,  in  many  States,  bills  in  equity,  by  way  of 
attachment,  or  trustee  process,  are  allowed,  and  under  these  statutes,  cases  of 
purely  legal  aspect  are  tried  in  equity;  the  only  ground  of  equity  jurisdiction 
being  the  necessity  of  equitable  aid  to  seize  property,  to  secure  the  plaintiff's 
judgment  Other  instances  might  be  added.  There  is  no  doubt  also,  that  in 
regard  to  equitable  rights,  the  parties,  have  no  constitutional  right  by  trial  to 
a  jurj'. 

Parker  vs.  Simpson,   180  Mass.,  334. 

Lascelles  vs.  Clark,  204  Mass.,  364. 

It  seems  possible  also,  to  affect  any  insurance  which  the  master  may  have 
against  accident  with  a  lien  in  favor  of  the  injured  employe.  I  have  difficulty 
in  seeing  how  such  a  lien  can  be  made  to  arise  on  the  bankruptcy  of,  or  insol- 
vency of,  the  employer,  but  if  the  lien  created  arises  as  soon  as  the  employe 
notifies   the  insurance  company  of  the  accident,   I   see  no   difficulty. 

Mr.  Chairman:  The  Commission  will  be  delighted  to  hear  from  Mr.  Rob- 
ert J.  Carey,  who  is  one  of  the  counsel  for  the  New  York  Central  Lines. 

Mr.  Carey:  Gentlemen  of  the  Commission,  and  gentlemen:  It  was  not 
my  intention  to  make  a  speech  here.  I  came  here  more  with  the  idea  of  assum- 
ing that  this  would  be  largely  a  proposition  of  mutual  investigation,  or  perhaps 
question  and  answer,  and  a  discussion  of  those  particular  issues  which  might 
seem  interesting  to  the  Commission  for  the  purpose  of  mutual  enlightenment 
I.  however,  will   attempt  to  address  myself   to   several   propositions,  and  if  the 
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Commission  subsequently  wishes  to  ask  questions  of  me  in  regard  to  theiu,  or 
any  other  proposition  which  I  may  have  any  information  on,  I  shall  be  very  glad 
to  do  what  I  can  in  the  way  of  answering  those  propositions. 

In  the  first  place,  I  do  not  appear  here  as  a  partisan.     I  think  that  ought 
to  be  the  attitude  of  every  one  in  this  country  with  regard  to  this  question  on 
compensation.     It  is  a  subject  upon  which  we  are  all  students.     It  is  a  subject 
with  which  we  are  without  any  precedent  under  a  society  similar  to  that  in  which 
we  live.     We  are  compelled  to  look  for  our  examples  to  monarchial  forms  of 
government.     We  are  compelled  to  look  for  our  examples  to  governments  who 
do  not  have  what  is  known  as  constitutional  limitations  as  we  understand  them 
here.     The  United  States  is,  with  the  exception  I  think  of  Australia  now,  and 
perhaps  some  of  the  English  colonies,  the  only  form  of  government  which  have 
been  developed  along  the  line  of  having  a  fundamental  law,  which   is  called  a 
constitution,  that  is  interpreted  not  by  the  legislative  or  executive  branch,  but  by 
the  judicial  branch  of  the  government.    In  other  words,  England  is  called  a  con- 
stitutional  monarchy.     However,  it  is  constitutional  along  fundamental  lines  en- 
tirely different  from  this  country.     Parliament  is  supreme.     That  is  the  legisU- 
tive  branch  of  the  government  passes  upon  the  constitutional  limitations.     The 
courts  have  no  control  over  determining  whether  an  act  of  Parliament  is  what 
is  called  constitutional  or  not.     A  wonderfully  interesting  example  of  that  situa- 
tion is  the  constitutional  situation  in  England  today.    The  very  issues  which  are 
bringing  about  a  dissolution  of  their  Parliament,  and  which  brought  about  a  dis- 
solution of  their  last  Parliament,  involved  constitutional  limitations  which  would 
be  passed  upon  eventually  by  the  supreme  courts  of  the  State,  if  it  were  a  State 
question,  or  of  the  Supreme  Court  of  the  United  States  were  a  Federal  question 
up.     They  are  settling  the  power  of  the  House  of  Lords  on  the  stump.     They 
are  settling  by  public  opinion  and  not  by  means  of  a  co-ordinate  branch  of  the 
government.     That  has  this  significance  on  the  branch  of  the  proposition  which 
we  are  about  to  consider  here  today.     It  means  that  public  opinion  controls  con- 
stitutional limitations.     It  means  that  there  is  nothing  in  writing  which  is  inter- 
preted by  a  court,  but  the  arbiters  of  the  last  resort  are  the  people.   For  instance, 
I  have  no  doubt  in  England  it  would  be  perfectly  legal  and  constitutional  for 
congress  to  pass  a  law  to  appropriate  an  individual's  property  for  public  or  pri- 
vate purposes   without   making   compensation   of   any   kind   or   character.     That 
would  be  good  law.     Public  opinion,  however,  would  probably  not  tolerate  that, 
but  that  question  would  be  settled  in  the  same  way  that  they  are  settling  House  of 
Lords  proposition,  and  the  tax  question  on  the  stump  or  in  a  political  campaign; 
with  us  it  would  be  settled  by  a  co-ordinate  branch  of  the  government,  namely, 
the  judicial  branch  which  occupies  co-ordinately  with  the  executive  and  legisla- 
tive the  several  means  by  which  we  as  a  society  are  governed.    That  brings  home 
this  situation:     In   England  they  may  pass  a  compensation  act  of  any  kind  or 
character  which  is  presumptively  legal,   and  which  will  be  due  process  of  law, 
even  if  it  does  not  follow  certain  limitations  which  we  regard,  and  which  our 
courts  have  already  declared  are  essential,  to  have  due  process  of  law  in  this 
country. 

In  Germany,  to  a  certain  extent,  the  same  situation  exists,  although  in  the 
German  Federation  there  is  such  a  thing  as  constitutional  limitations.  I  under- 
stand that  several  German  states  in  passing  their  laws,  are  subjected  to  having 
them  passed  upon  judicially  by  the  Imperial  courts  in  certain  respects,  but  I  also 
understand  that  as  to  a  large  body  of  subjects  which  can  be  enacted  into  law, 
the  German  legislative  body,  whatever  it  may  be,  is  supreme,  and  that  the  courts 
have  no  control  over  the  subject.  For  instance,  I  have  heard  a  German  judge 
was  once  sent  to  jail  for  declaring  a  certain  act  unconstitutional.  He  was  guilty 
of  assuming  a  prerogative  which  clearly  belonged  to  the  legislature.     Therefore, 
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in  this  country  we  are  without  precedents  of  any  kind  or  character  to  determine 
how  this  subject  shall  be ^ eventually  developed,  so  that  it  will  do  equity  to  all 
parties,  and  at  the  same  time  be  within  what  we  know  to  be  the  constitutional 
limitations  as  declared  by  our  fundamental  law. 

Now,  with  that  preliminary  statement  I  should  like  to  consider  the  nature 
and  character  of  the  so-called  workmen's  compensation  acts.  I  have  no  doubt,. 
I  know  that  I  can  speak  it  for  the  people  whom  I  represent,  and  I  believe  I  can 
speak  it  for  all  the  employers  in  this  country,  that  they  would  gladly  enter  into 
and  further  and  push  any  scheme  which  would  do  away  with  the  vast  economic 
waste  which  exists  at  the  present  time  in  disposing  —  or  in  some  way,  some  form 
on  an  equitable  basis  of  injuries  which  their  employes  suffer.  It  is  easy  enough, 
to  make  the  proposition,  but  it  is  absolutely  impossible  for  any  man  here  to  stand 
here,  and  announce  categorically,  at  this  time,  what  is  a  good,  fair  and  equitable 
scheme.  If  I  should  have  that  proposition  put  to  me,  I  would  say,  I  do  not 
know,  and  I  do  not  believe  with  all  the  limitations  which  surround  this  subject^ 
that  there  is  any  man  in  this  room  who  can  say  definitely  at  this  time  —  cate- 
gorically—  and  if  he  did  say  it,  I  would  not  believe  him,  that  he  has  a  fair 
scheme  which  will  bear  the  test.  .In  the  first  place,  every  single  scheme  which 
could  be  advocated,  is  so  bristling  with  the  question  of  legal  limitations,  that  it 
would  take  a  very  profound  lawyer  to  say  where  the  ramifications  of  the  subject 
are  going  to  lead  us.  We  can,  however,  meet  here  perhaps  more  in  the  capacity 
of  students,  for  the  mutual  enlightenment,  because  I  know  I  wish  as  much  to- 
learn  as  to  give  information,  what  to  attempt  and  by  process  of  evolution  to  ap- 
proach. 

In  the  past  all  the  relations  between  the  employer  and  employe,  or  in  fact 
all  the  relations  so  far  as  the  common  law  is  concerned  between  individual  and 
individual  in  this  state  of  society,  for  compensating  and  protecting  one  for  an 
injury  done  another,  seems  tg  be  based  on  the  fundamental  principle  of  deter- 
mining what  the  conduct  or  relation  of  one  has  been  to  the  other.  I  am  speaking, 
now  entirely  of  the  question  of  physical  injuries,  not  of  the  contract  relations 
which  exist  in  society.  That  is  where  one  individual  is  injured  by  another^ 
deliberately  or  inadvertently,  which  is  negligence,  or  from  a  cause  in  which  the 
party  is  apparently  without  fault.  The  courts  pass  upon  the  question  of  making 
one  whole  as  compared  with  the  other,  and  readjusting  their  relations  entirely 
on  the  proposition  of  conduct.  Now,  that  is  extremely  important  to  consider  in 
this  proposition  because  I  hope  that  I  can  show,  or  I  believe  it  will  appear  that 
the  new  scheme,  the  so-called  proposed  compensation  scheme  has  nothing  to  do,, 
speaking  fundamentally,  with  the  question  of  conduct.  It  moves  along  in  an- 
entirely  different  line  of  law  and  relationship,  viz :  That  of  contract,  and  I 
think  for  the  purpose  of  clearing  up  our  ideas,  we  must  recognize  that  principle 
in  the  first  place.  Therefore,  considering  all  the  modifications  in  .the  common 
law,  in  the  relations  of  employers  and  employes,  the  so-called  employers'  liability 
acts  of  the  State,  and  the  so-called  federal  liability  acts,  and  all  modifications  of 
that  kind,  have  been  altering  the  relations  of  the  employer  and  employe  along 
the  lines  of  conduct,  even  to  the  extent  where  practically  all  the  so-called  com- 
mon law  defenses  are  taken  away  from  the  employer,  even  to  the  point  where 
practically  the  employe  might  be  said  to  have  the  right  of  action  with  all  the 
common  law  defenses  gone  as  to  the  employer,  even  if  that  would  bring  about 
a  result  where,  from  a  practical  standpoint,  there  might  be  almost  recovery  ia 
the  way,  say,  of  a  compensation  act,  nevertheless,  there  is  a  clear  fundamental 
distinction  between  the  two,  that  is  a  regulation  as  to  the  law  of  torts  —  that  i» 
a  regulation  as  to  the  parties  from  the  standpoint  entirely  of  conduct,  and  I 
am  inclined  to  think  that  the  principles  which  are  controlled  in  determining 
constitutional  limitations  in  that  kind  of  legislation  —  in  that  kind  of  inter-rela- 
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tion   between   the   two   parties,   has   not   a   direct   bearing  on   this   new  relation, 
-which  it  is  hoped  to  be  created  between  employer  and  employe,  by  this  so-called 
compensation  act.     They   pertain   entirely  to   the  question  as   to   whether,   when 
the   accident  happens,  the  conduct  of  the  employe  was  thus  and   so,  and  then 
it  may  be  as  to  whether  or  not  the  conduct  of  the  employer  was  thus  and  so; 
in  other  words,  under  the  common  law  we  had  on  the  one  side  the  question 
of  negligence  of  the  employer;  that  is,  whether  he  was  indifferent  in  failing  to 
observe  a  prescribed  course  of  conduct,  which  the  law  says  he  was  to  observe 
if   he  was  to  be  relieved   from  obligation   to  his  employe  if  he   were  injured. 
On  the  other  hand,  we  had  the  question  of  the  so-called  contributory  negligence 
of   the  employe  which  also  pertained  to  the  subject  of  conduct.     We  had  the 
question  of   the   fellow-servant   rule   which   also  pertains   to   thfe   subject  of  the 
conduct  of  another  employe.     And  we  had  the  assumption  of  risk,  which  perhaps 
in  part,  at  least,  pertained  to  the  subject  of  conduct,  although  that  is  said  to 
bave  been  more  than  that  by  reason  of  the  contract  relations  that  existed  between 
the  employer  and  the  employe.     Now  assuming  that  laws  will  have  been  passed 
or  will  be  passed,  for  the  needs  of  society,  which  will  take  away  from  the  em- 
ployer and  that  seems  to  be  the  cry  today;  it  seems  to  be  a  groping  in  the  dark 
for  the  purpose  of  getting  at  something  equitable,  assuming  that  there  is  taken 
away   from  the   employer   his   defenses,   assuming  that   the   situation   is   created 
where  the  employe  is  not  handicapped  by  the  limitations  on  his  rights,  neverthe- 
less, no  action  which  is  based  on  the  modified  rights  as  created  by  statutes,  has 
to  my  mind  absolutely  any  relation  of  any  kind  or  character  to  what  I  could 
call  the  compensation  acts  or  compensation  laws.     I  say  this  because  I  wish  to 
bring  home  to  you  the  proposition  from  the  standpoint  of  constitutional  limita- 
tions. 

Now  it  is  not  advisable  at  this  time  to  enter  into  a  dogmatical  discussion 
at  a  hearing  of  this  kind  of  those  limitations.  But  it  seems  to  me  that  it  is 
advisable  to  analyze  all  these  compensation  acts  and  suggest  certain  constitu- 
tional objections  and  show  where  we  arrive  from  an  economical  standpoint.  1 
take  it  that  so  far  as  the  State  is  concerned  and  so  far  as  the  needs  of  the 
society  as  a  whole  is  concerned,  and  has  distinguished  from  the  injuries  suffered 
by  particular  individuals  and  protecting  them,  one  of  the  chief  objects  of  urging 
these  so-called  compensation  laws,  is  to  get  away  from  the  apparent  tremendous 
waste  which  exists  now  in  disposing  of  injuries  to  employes.  I  am  not  familiar 
with  the  figures  here,  but  we  all  know  from  the  reports,  especially  those  before 
the  New  York  Commission  and  Wisconsin  Commission,  which  is  now  being  ob- 
tained by  the  Minnesota  Commission,  that  a  vast  amount  of  money  which  might 
be  used  to  the  mutual  benefit  of  these  two  sets  of  individuals,  viz:  the  employers 
and  employes,  is  wasted  in  the  present  method  of  disposing  of  personal  injury 
suits.  For  the  present,  I  am  not  advocating  as  to  whom  that  money  should  go 
to;  that  does  not  concern  me  just  now.  I  am  interested  solely  in  seeing  that 
there  is  a  vast  economic  waste.  I  am  told  from  certain  statistics  that  perhaps 
not  25  or  30,  or  40  per  cent  of  the  thousands  or  hundreds  of  thousands,  or 
millions  of  dollars  that  are  spent  every  year  in  readjusting  the  situation  in  the 
-community,  reaches  the  party  that  it  was  intentled  to  reach.  Now  look  at  that 
from  an  economical  standpoint  alone.  We  will  say  we  have  got  thousands  of 
dollars  which  the  employer  would  be  glad  and  willing  to  spend  to  protect  his 
employe  from  certain  injuries  that  have  been  suffered  by  his  employes,  and  of 
course  the  employe  would  be  glad  to  get  the  full  thousands  of  dollars.  As  the 
situation  now  stands,  the  employer  loses  the  thousand  dollars.  It  goes  somewhere 
and  about  $300  or  $350,  or  something  of  that  kind,  say  $400,  I  do  not  know  ex- 
actly what  the  statistics  are,  but  they  are  very  large,  and  the  other  goes  to  the 
individual  it  was  not  intended  to  reach.     I  do  not  know  how  or  why  that  situ- 
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ation  has  grown  up,  but  I  know  by  reason  of  many  factors  that  remarkable 
uneconomic  condition  exists  today,  and  with  that  big  margin  of  money  to  play 
on,  to  use  perhaps  some  basis  or  some  scheme  might  be  developed  for  the  pur- 
pose of  either  keeping  it  where  it  was  originally,  or  give  it  where  it  was  intended 
to  go.  1  am  not  saying  now  which  is  the  right  proposition,  and  I  am  not  inter- 
ested in  that  subject,  but  I  do  know  and  we  all  know  that  500,  600,  or  700  of 
that  thousand  dollars  goes  to  a  man  and  to  an  individual  who  is  not  entitled  to- 
it,  or  to  the  three  or  four  or  five  individuals  who  are  not  entitled  to  it,  and 
that,  we  w^ill  agree,  have  performed  no  economic  service  to  bring  about  the  re- 
sult That  is  due  in  part  to  the  method  of  trying  personal  injury  suits  and  to. 
the  contingent  fee  proposition.  It  is  due  in  part  to  the  machinery  that  is  used 
in  protecting  the  employer  on  the  one  hand  and  the  employe  on. the  other  hand; 
the  present  form  and  method  of  extravagance  of  insurance.  That  at  least  is  a 
factor  worth  considering  in  anything  that  we  are  to  do. 

Now,  what  is  to  be  done  so  far  as  that  economic  waste  is  concerned?  I 
apprehend  that  if  these  compensation  acts  are  simply  going  to  be  of  such  a. 
character  that  they  add  to  our  already  overburdened  statute  books,  and  I  think 
perhaps  the  worst  thing  of  all,  this  country  is  doing  today,  is  piling  up  legisla- 
tion. I  believe  frankly  we  would  get  along  better  if  we  had  less  legislation,  a 
great  deal  less  legislation,  and  if  piling  upon  our  statute  books  so  much  additional 
laws,  simply  means  readjustment  of  our  relations  from  a  standpoint  of  contest- 
ing our  rights  in  the  courts,  then  you  are  no  better  off  as  to  the  three  or  four 
hundred  dollars  out  of  the  thousand  dollars  than  you  were  before.  That  is  the 
fundamental  proposition,  gentlemen,  which  we  have  to  consider  in  this  question 
of  compensation.  There  is  going  to  be  grave  danger  in  that.  If  you  are  going 
to  put  on  your  statute  books  simply  more  statutes  which  are  going  to  lead  us 
into  the  courts  to  interpret  the  rights  again  on  the  readjusted  basis,  I  do  not 
care,  from  the  standpoint  of  the  employer,  if  he  has  now  got  to  pay  the  full 
amount  without  any  question  of  fault  or  not.  Neither  he  nor  the  employe  is 
better  off  than  before,  because  you  have  got  your  five,  six  or  seven  hundred 
dollars  which  goes  to  the  man  who  is  not  entitled  to  it.  These  laws  are  not 
going  to  be  worth  a  cent  to  anybody  unless  they  are  going  to  bring  about  a^ 
situation  that  will  bring  litigation  to  an  end,  and  bring  about  an  equitable  adjust- 
ment between  employer  and  employe,  so  that  they  will  meet  and  recognize  the 
equitable  force  of  the  law  and  settle  between  themselves  without  a  court,  or  at 
least  settle  it  upon  a  basis  of  arbitration  where  there  is  an  honest  difference  of 
opinion. 

Now,  gentlemen,  that  argument  is  not  addressed  to  you  for  the  purpose  of 
saying,  not  to  pass  any  law  unless  a  fair  law;  it  is  unnecessary  to  say  that;  we 
are  all  disposed  to  be  fair  and  open-minded  men.  That  is  not  what  I  am  attempt- 
ing to  reach  in  this  scheme  alone.  It  is  this :  You  have  got  to  consider  in  any 
form  of  law  which  you  pass  what,  under  our  form  of  government  and  our 
method  of  society,  will  be  effective  from  the  standpoint  of  constitutional  limita- 
tion, and  that  brings  me  to  this  proposition  of  due  process  of  law.  I  am  not 
going  to  enter  into  an  elaborate  scheme  of  reading  authorities  and  decisions; 
the  lawyers  will  take  care  of  that  afterwards,  when  you  have  perhaps  some 
form  of  scheme  you  wish  to  submit  at  some  future  time ;  but  I  am  going  to  call 
attention  to  some  of  the  more   recognized  principles  of  due  process  of  law. 

In  the  first  place,  the  arguments  have  addressed  themselves  here  at  these 
various  hearings,  as  to  whether  it  would  be  constitutional  to  pass  a  law  which 
would  make  the  employer  liable  to  the  employe  without  the  employer's  fault,  and 
perhaps  with  that  statement  you  may  see  the  significance  of  the  first  proposition, 
which  I  will  attempt  to  demonstrate,  or  will  attempt  to  demonstrate  in  the  matter 
that  these  compensation  acts  have  nothing  to  do  with  the  relation  of  the  employer 
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and  employe  from  standpoint  of  conduct.  You  are  not  seeking  by  these  com- 
pensation acts  to  make  the  employer  responsible  to  the  employe  in  a  case  where 
the  employer  is  not  at  fault.  That  may  follow  as  a  corollary  or  as  something 
which  we  apprehend  from  the  kind  of  law  which  is  expected  to  be  passed.  I 
will  admit  that  in  the  tort  relations  between  employers  and  employes,  that  there 
are  already  upon  our  statute  books  and  in  our  decisions,  statutes  and  cases  which 
would  seem  to  suggest  that  under  certain  circumstances  it  is  constitutional  to 
make  an  employer  responsible,  from  the  standpoint  of  the  tort  relation,  the  con- 
duct relation  to  the  employe  without  fault.  But  I  am  going  to  contend  that 
those  cases  are  all  a  side  issue,  that  they  are  not  a  part  of  this  subject  from  a 
standpoint  of  constitutional  limitations.  We  know  very  well  that  it  has  been 
urged  that  the  master,  as  the  old  English  common  law  referred  to  him  in  the 
doctrine  of  respondiat  superior,  was  made  responsible  for  the  negligence  of  his 
servant,  where  his  servant  injured  a  stranger.  ,  We  have  been  so  accustomed  in 
this  country  to  look  upon  the  employer  as  being  the  party  who  is  at  fault  when 
a  stranger  is  injured  by  an  employe,  or  where  there  is  an  absence  of  the  fellow- 
servant  law,  where  one  employe  is  being  injured  by  another,  that  it  never  occurred 
to  us  in  discussing  that  proposition,  that  that  obligation  thrust  upon  the  master, 
has  been  developing  simply  as  a  need  of  society.  Why?  If  I  am  an  employer 
of  labor  and  I  exercise  the  greatest  care  possible  in  selecting  my  employes,  abso- 
lutely no  fault  on  my  part  in  selecting  them,  I  use  the  most  improved  machinery, 
everything  that  could  be  demanded  and  performed,  every  duty  that  a  model  em- 
ployer ought  to  perform  in  protecting  his  employes,  nevertheless  under  those 
circumstances,  injuries  do  result  where  one  employe  is  injured  by  another,  through 
the  negligence  of  the  second  and  where  a  stranger  is  injured  by  an  employe. 
Under  those  circumstances  the  employer  may  not  have  been  at  fault,  or  have  been 
guilty  of  no  mistake  or  misconduct  of  any  kind,  that  is,  no  relation  between  him 
and  the  man  injured,  where  no  moral  turpitude  of  any  kind  falls  upon  him,  but 
the  law  from  the  earliest  times  has  been  developing  this  respondiat  superior,  be- 
cause the  needs  of  society  required  it.  There  are  numerous  other  illustrations 
of  that  kind,  in  relation  of  one  individual  in  society  to  another  individual  in 
society,  from  the  standpoint  of  tort  or  conduct. 

We  have,  in  these  various  hearings,  had  our  attention  called  to  the  statutes 
that  made  railroad  companies  and  other  parties,  absolutely  responsible  in  cases 
of  fire.  We  know  that  the  old  common  law  rule  was,  that  irrespective  of  neg- 
ligence of  the  employer  —  an  owner  of  a  piece  of  property  from  which  the  fire 
was  communicated  in  some  one  else's  premises  was  responsible,  irrespective  of 
the  fault. 

The  liability  of  the  husband  for  the  tort  of  the  wife,  is  another  illustration. 

The  liability  for  passengers  has  been  held  in  regard  to  certain  statutes.  I 
think  it  was  an  Iowa  statute  which  prescribed  that  a  railway  company  must  be 
absolutely  liable  to  the  passengers. 

Mr.  Chairman  :    It  was  in  Nebraska. 

Mr.  Carey:  Perhaps  it  was  a  Nebraska  statute.  However,  every  single 
one  of  these  illustrations  to  my  mind,  have  nothing  whatever  to  do  with  this 
subject,  because  every  single  one  has  been  created  entirely  from  the  standpoint 
of  the  regulation  of  the  two  individuals  in  society  from  the  standpoint  of  con- 
duct. Every  time  it  works  back  to:  What  did  he  do?  How  did  he  do  it? 
What  did  the  other  party  do  ?  How  did  he  do-  it  ?  What  are  the  equitable  rela- 
tions according  to  the  law  from  the  standpoint  of  their  conduct  in  the  situation 
in  which  it  happened.  To  my  mind  all  that  class  of  laws,  so  far  as  the  ques- 
tion of  the  right  to  pass  laws,  called  compensation  acts,  seems  to  me  to  be  otr 
one  side,  and  to  be  available  at  most,  only  for  the  purpose  of  analogy.  Here 
is  the  proposition  which  confronts  us  in  these  so-called  compensation  acts.    It 
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is  a  relation  where  the  State  modifies  our  contract  undertakings.  It  is  all  a 
proposition  of  contract,  and  if  there  be  no  right  in  the  State,  or  the  United 
States,  to  modify  the  voluntary  contractual  relationship  which  I  may  enter  into 
with  you,  then  every  compensation  act,  of  any  kind  or  character,  which  could 
be  passed,  falls  through  and  you  have  got  to  begin  with  that  criterion.  You  have 
got  to  begin,  in  my  mind,  in  considering  all  these  questions  of  constitutional 
limitation,  from  the  contract  status  and  not  from  the  conduct  status. 

In  the  first  place,  before  making  this  statement,  we  know  under  the  so- 
called  police  power,  a  most  indefinite  right  and  a  right  Vhich  is  very  difficult 
to  define,  and  which  have  ramifications  apparently,  so  far  as  the  legislation  is 
concerned  in  its  police  relation  to  same,  as  the  evolutions  of  society  bring  it 
about  —  we  know  that  many  modifications  of  the  contract  relations  between  in- 
dividuals, not  only  the  employer  and  employe  have  been  made  by  the  legislative 
department  of  the  government  and  they  have  been  held  valid.  We  know  on  the 
other  hand,  that  many  limitations  in  the  power  to  contract,  and  many  modifica- 
tions in  the  rights  of  contract,  have  also  been  made  which  have  been  declared 
unreasonable  and  void.  Just  perhaps  insofar  as  they  limit  both  individuals  in  an 
unreasonable  way  in  carrying  out  what  those  individuals  are  entitled  to  carry 
out  in  this  form  of  government  of  ours,  or  just  so  far  as  they  thrust  upon  one 
of  those  individuals  who  wish  to  contract  a  full  burden  in  the  limitations  made 
by  the  legislature  and  leaves  none  on  the  other.  Therefore,  we  have  got  to  con- 
sider this  whole  proposition  entirely  from  the  standpoint,  in  my  mind,  of  the 
so-called  contractual  status  which  is  something  that  continues.  The  employe 
enters  into  employment  with  the  employer  and  the  status  arises  —  contractual 
status  arises.  The  compensation  scheme  contemplates  that  as  a  result  of  that 
statute,  each  has  an  effect  upon  the  other  in  their  inter-relations,  from  a  com- 
mercial standpoint,  and  that  where  the  employe  as  the  result  of  that  status  is 
injured.  That  is,  where  an  event  happens,  nothing  whatever  to  do  with  his  con- 
duct, where  an  event  happens,  viz.:  His  injury,  that  the  other  party  shall,  by 
reason  of  the  needs  or  economic  needs  of  society,  contributes  something  to  make 
him  in  part  at  least  whole.  Now,  that  is  no  more  or  less  than  insurance.  That 
is  all  there  is  to  that  proposition.  It  is  exactly  the  same  thing  as  you  do  when 
you  go  out  and  have  the  insurance  company  write  a  policy  for  you,  it  is  a  con- 
tract arrangement.  You  have  the  voluntary  arrangement  by  reason  of  the  fact 
that  you  have  entered  into  a  preliminary  status  of  employment  of  any  kind,  but 
because  you  and  the  insurance  company  arc  willing,  each  of  you  paying  some- 
thing, each  of  you  taking  a  risk  of  some  kind  or  other,  to  enter  into  a  contract 
whereby,  upon  the  happening  of  a  specific  event,  money  shall  pass  from  one  to 
the  other.    That  is  all  there  is  to  this  proposition. 

Now,  I  am  going  to  make  some  suggestions,  but  I  am  not  going  to  say 
"I,"  because  I  do  not  know  whether  I  believe  them  or  not. 

We  have  heard  all  sorts  of  modifications  of  the  English  method,  the  Ger- 
man method,  etc.,  as  applicable  to  this  country.  We  have  heard  and  will  hear 
many  advocates  getting  up  and  saying  that  the  workman  —  now,  remember,  I 
am  not  advocating  either  side,  I  am  strongly  in  favor  of  this  proposition  my- 
self—  that  the  one  thing  which  the  workingman  insists  on  is  that  all  his  rights, 
as  they  exist  today  either  by  common  law  or  as  given  him  by  statute,  should 
be  maintained,  and  therefore  he  should  also  have  an  alternative,  the  right  to  use 
this  compensation.  I  do  not  care  anything  about  the  merits  of  that,  let  us  as- 
sume that  it  is  a  fair,  a  good  and  right  thing.  The  proposition  arises,  what 
effect  does  not  have,  a  statute  of  that  kind  have,  from  a  standpoint  of  consti- 
tutional limitations  on  the  voluntary  contract  of  employment. 

Again,  before  discussing  that,  it  has  been  urged  that  the  arrangement  should 
be  voluntary  on  both  sides;  that  the  laws  are  well   enough  as  they  are,  so  far 
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as  protecting  the  workmen  in  the  courts  are  concerned,  and  that  the  employer 
and  employe  ought  to  be  entitled  to  enter  into  a  voluntary  scheme  of  compensa- 
tion, sanctioned  by  State,  either  by  some  industrial  board  of  some  kind  or  other, 
or  prescribed  by  statute,  a  form  of  contract  that  the  employer  and  employe  might 
follow,  with  the  idea  of  their  mutual  advantage.  It  has  been  again  suggested, 
and  perhaps  I  think  if  it  can  be  worked  out  from  an  economical  standpoint,  it 
seems  to  be  something  we  would  all  grope  for,  if  we  could,  in  the  question  of 
litigation,  that  the  whole  thing  ought  to  be  compulsory  if  you  cotild  take  care  of 
the  situation.  Now,  there  are  several  propositions  advanced;  they  are  all  moditi- 
cations  of  the  law  of  contract.  I  believe  that  this  will  eventually  be  the  constitu- 
tional limitation  as  to  any  one  of  those  schemes.  I  believe  that  it  will  not  be 
possible  to  pass  a  law  in  this  country,  not  alone  from  the  standpoint  of  public 
opinion,  but  from  the  standpoint  of  our  constitutions  as  they  are  drawn  today, 
which  does  not  require  in  the  modified  contract,  made  by  the  legislature  that 
there  shall  be  some  form  of  equitable  contribution  by  each  party.  I  do  not  be- 
lieve that  it  is  possible  to  pass  a  law  which  will  be  constitutional  which  thrusts 
the  burden  all  on  one  party  or  all  on  the  other  party  so  far  as  the  modification 
of  the  present  rights  are  concerned,  because  it  seems  to  me  that  in  the  analysis 
of  that  so-called  indefinite  power,  called  the  police  power,  you  must  make  it 
reasonable  and  all  statutes  must  be  reasonable,  all  based  upon  the  police  power, 
you  must  make  it  reasonable,  make  it  equitable,  and  you  cannot  make  it  equit- 
able unless  you  pass  a  law  where  you  modify  this  partnership  between  employer 
and  employe  in  respect  to  this  particular  thing  by  providing  that  their  relations 
shall  be  so  readjusted  that  each  gives  something  for  the  purpose  of  saving  that 
five,  six  or  seven  hundred  dollars  which  is  being  wasted  elsewhere,  and  for  the 
purpose  of  giving  to  the  employe  what  he  ought  to  get,  or  what  is  reasonable 
that  he  should  get  from  the  standpoint  of  protecting  him,  and  from  the  stand- 
point of  the  State  getting  away  from  this  vast  economic  waste.  Now,  that  means 
not  only  on  the  question  of  amounts,  I  do  not  care  to  discuss  amounts,  this 
morning,  because  I  think  that  is  pretty  nearly  the  last  thing  to  discuss.  That  is 
putting  the  cart  before  the  horse.  We  only  want  a  proposition  which  is  fair, 
which  is  reasonable  and  which  is  equitable.  You  have  got  to  determine  what 
the  relative  rights  of  the  parties  are  in  the  way  of  premiums,  and  let  us  not 
discuss  this  proposition  in  the  way  of  premiums.  I  do  not  mean  by  premiums 
the  payment  of  money;  I  mean  by  premiums  the  surrender  of  rights  and  you  can 
pay  your  premiums  only  by  having  your  insurer  and  insured  each  contribute, 
as  you  do  today  when  you  go  out  to  get  insurance,  a  fair  and  equitable  amount 
in  modifying  your  contractual   relationship. 

I  am  inclined  to  think  that  any  law  which  would  thrust  upon  one  party  or 
the  other  the  full  burden  of  paying  the  premium  would  be  such  a  modification 
of  the  voluntary  stnictural  relationship  between  parties  that  it  would  be  invalid. 
Therefore  it  does  seem  to  nie  that  tlie  scheme  must  be  absolute  from  the  stand- 
point of  both  parties  or  it  must  be  voluntary  from  the  standpoint  of  both 
parties,  or  it  must  be  of  such  a  character  that  either  must  be  required  to  sur- 
renrler,  by  one  part>  as  wtll  as  the  other  party.  Take  now  for  the  purpose  of 
illustration  the  New  York  law.  As  you  know  in  the  State  of  New  York  two 
acts  have  been  passed,  one  which  covers  all  employes,  except  certain  named 
employes,  or  those  engaged  in  certain  character  of  employment,  which  are  in 
the  other  act.  The  first  act  which  covers  employers  generally,  is  an  act  which 
is  of  a  voluntary  character.  The  employers  and  employes  are  entitled  to  enter 
into  the  arran^^cment  with  each  other  subject  to  sanction,  I  believe,  and  as  be- 
tween them  what  is  the  situation  in  New  York  today?  There  have  been  modi- 
fied statutes,  employers'  liability  statutes,  and  to  my  mind  you  have  the  same, 
so  far  as  that  is  concerned,  the  old  economic  wastes.     You  have  lawsuits  going 
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on  all  the  time.  The  same  waste  to  lawyers  and  other  parties,  that  goes  on  as 
far  as  that  proposition  is  concerned.  You  have  a  voluntary  scheme  in  which  the 
parties  may  waive  all  those  rights  that  are  covered  by  this  statute  from  a  stand- 
point of  suits  at  law  with  a  settlement  or  disposition  as  follows : 

I  am  coming  to  this  from  the  same  standpoint  of   economic  waste.     "Any 
question  which  may  arise  under  this  act  shall  be  determined  either  by  agreement 
or  by  arbitration  as  provided  in  the  code  of  civil  procedure  or  by  an  action  at 
hw  as  herein   provided.     In   case   the   employer    fails   to   make   compensation   as 
herein  provided  the  injured  workman  or  his  committee  or  guardian,  if  such   be 
appointed,  or  his  executor  or  administrator,  may  then  bring  an  action  to  recover 
compensation   under   this   article   in    any   court    having   juridiction   thereof,   or   in 
any  court  which  would  have  had  jurisdiction  if  an  action  for  recovery  for  dam- 
ages for  negligence  for  the  same  injury  between   the  same  parties.     This  article, 
however,  shall   not  be  construed  as  exceeding  tlic  jurisdiction  of  any  such  court 
to  award  judgment  for  an  amount  greater  than  now  allowed  by  law.     Such  action 
shall  be  conducted  in  the  same   manner   as   actions   at   law   for   the   recovery   of 
damages  for  negligence.     The  judgment  in  sucli  action,  if  in  favor  of  the  plain- 
tiff, shall  be  for  a  sum  equal  to  tlie  amount  of  payments  then  due,  and  prospec- 
tively due  under  this  article." 

Where  do  you  get  away  from  litigation  there?  When  you  come  down  to 
the  question  of  dangerous  employment  in  Xew  York  you  have  this  character  of 
scheme,  and  I  think  I  can  show  you  in  a  minute  that  from  a  standpoint  of  human 
nature  that  under  the  scheme  in  the  otlier  case  you  are  going  to  have  more  liti- 
gation than  you  ever  had  before.  You  liave  a  proposition  under  the  dangerous 
imployment  act  in  Xew  York  which  pre^ervc^  the  rights  of  the  employe  as  they 
:xist  under  the  statute. 

Now  1  am  not  saying  a  word  as  to  the  equity  of  that.  Let  us  assume  that 
t  is  fair  and  proper.  Then  you  have  so  far  as  the  employer  is  concerned  no 
oluntary  right  of  any  kind  or  character.  You  have  the  employe  put  in  the 
osition  where  he  may  elect  to  take  his  conipeiisation  under  the  so-called  plan 
r  bring  his  action  at  law  or  under  the  statute  as  the  case  may  be  and  the  de- 
liled  scheme  of  notices  as  to  whether  lie  accepts  one  or  the  other  and  the 
nployer  is  given  no  power  of  any  kind  or  character  to  elect.  Now,  the  supreme 
>urt  which  is  the  court  of  first  in.^^tanve  in  Xew  York  has  held  this  act,  I  be- 
jve  —  I  am  not  sure  whether  this  act  or  the  other  has  held  certain  phases  of 
e  act  constitutional — 

Mr.  Ch.virm.an  ;     The  act  of  hazardous  employment. 

Mr.    Carey:     The   supreme   appealing   court   has   also   held   it   constitutional 

certain  parts.     I  have  not  seen  the  opinion   so   I  do  not  know  the  details,  but 

/enture  to  say  and  I  do  not  see  any  way  .netting  away   from  it,  that  notwith- 

nding    that   proposition,   I   doubt   very   much   whether   it   is   possible   to   pass   a 

r  wherein  your  scheme  of  reorganization  the  contractual  statutes  the  employer 

'S,   as   he   does  in  New  York,  all  the  premiums  and  the  employe  is  left  with- 

paying   any  premium,  whatever,   whether  tliat  is   due  process  of  law,   as  we 

(erstand    the  exercise  of  police  power.     But   aside    from   that  as  a   matter  of 

nan    nature,  every  man   in   this   room  knows  that   if   he   be   an   employer  and 

iw  be    passed  in  this  State  which  gives  his  employe  all  the  rights  that  he  has 

^resent    and  also  gives  him   to  take  tlie  election  of   compensation  and   says  to 

employer   that   he   shall   meet   every   issue   eitlier   in   the   courts   or  elsewhere, 

if    due    process   of    law   eventually    requires   a    return    to   the    court   to   settle 

ultimate    situation,  you   are  going  to   have   here   just   wliat  they  have   got   in 

r  York,  and  the  result  of  which  I  am  going  to  tell  you  in  a  minute. 

Under   the  first  act  your  settlement  of  disputes,  if  they  do  not  care  to  sue 
n    action  at  law  on  the  contract,  because   it  is   recot,Miized   there   that   having 
19 
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I  haTC  >?*r.  ulkir.g  irnh  tht  cl2.:rr.5  attsrrjcr  of  the  New  Ycric  CcstraL  and 
be  te'wS  n:e  that  the  !:::g2t:^.  is  g'ir^  ca  jzst  the  sarac:  la  ctfacr  words,  all 
yon  have  in  this  Kri#  York  statute  in  n:T  mind,  is  that  joa  are  piling  np  toot 
•ta^-ste  bo^/ics.  You  have  get  inodi.tcd  ng'-ts.  I  wil!  admit  tbe  law  is  cxmsB- 
ts*.y.r.il,  that  there  miT  be  no  questisn  frcm  start  to  nnisli,  that  evcnr  siogk 
feature  can  !>e  cpheid;  that  everj  feature  b  fair  and  reasoaable  and  jnst,  as 
between  the  parties.  I  saj,  to  mj  mind«  as  that  propositioo  works  out  joa  bave 
not  got  an;.'th  ir.g  more  or  less  thaa  adding  so  nradi  more  statutes  to  the  New 
York  ^aws,  and  so  much  more  litigation  than  jon  had  before,  because  I  think 
the  mere  V:'.\cy  the  laws  are  the  more  tbe  lawyers  get  out  of  it  and  the  more 
wa^te  th'^rc  is  in  the  process.  In  other  words,  I  believe  instead  of  three  or  six 
hun'Irc?  do!'ars  waste  now,  you  may  have  seven  or  eight  hundred  dollars  m  Xew 
York,  Vcause  yo'jr  f:rai  arbiter  here  is  a  court  of  law  or  a  suit  for  damages  for 
negligence,  just  as  in  any  other  case,  and  you  have  this  proposition:  After  we 
have  p::t  a"  these  things  in  for  the  benefit  of  everybody,  and  you  can't  agree 
you  go  b^.ck  to  yo'-jir  old  proposition  and  sue  it  out  What  is  left?  And  where 
do  you  stand  from  a  standpoint  of  litigation?  It  doesn't  benefit  the  empfoye 
and  it  doesn't  benefit  the  employer  at  all  In  the  New  York  law,  as  I  understand 
it,  th^»  proposition  was  inserted  for  the  purpose  of  protecting  due  process  of  law. 
Now,  I'-t  *:-  «'•'?,  {K^^'-tlemen,  what  is  the  significance  of  this  jury  question.  It 
has  h^f.  a^'-r^ryd  a  er'.at  d^al  to  have  this  final  appeal  to  a  jury,  perhaps  some 
pian  of  t}.!-  ky.'f],  h'^'-a't'^e  the  emjilryers  want  it  and  the  employes  want  it  at 
the  last  n~orr"i.t.  Th;jt  rfiay  or  may  n-.t  be,  but  you  can  see  what  that  will  be 
from  a  *t;;T  di'oir.t  of  ',c'»nomic  waste.  If  you  are  going  to  pass  any  compulsory 
com;/''nsation  a^ts  in  this  country  ard  prescribe  a  form  of  contract  which  shall 
b#»  eri^'^red  into  h^twc'^n  the  parties,  assuming  that  it  be  absolutely  fair  on  both 
*;\f\fs,    I    am    of    the   o;iinir,n   that    yo'i    cannot    have    due   process   of  law,   as   we 
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understand  it,  here  in  any  State  which  prescribes  that  there  shall  be  a  trial  by 
jury  to  adjudicate  the  rights  between  the  parties,  unless  there  be  ultimately  a 
final  appeal  to  a  jury. 

Now,  that  brings  me  right  back  to  the  proposition  which  shows  the  entfrc 
distinction  between  this  country  and  those  countries  where  they  do  not  have  con- 
stitutional limitation,  as  we  understand  it. 

In  the  English  act,  as  you  no  doubt  know,  there  appears  a  provision    for 
the  form  of  a   Board  of  Arbitration  which   shall   finally  determine  and  dispose 
of  everything.     That  would  be   a   splendid  thing  if   we  could  have  that   in  this 
country.    You  have  also  the  provision  that  if  the  workman  elects  to  sue  under 
the  employers'  liability  act  and  it  be  held  in  court  that  he  has  no  right  of  action, 
that  the  judge  shall  sit  as  arbiter  and  award  compensation.     That  might  be  an 
excellent  proposition  if  we  could  have  it  in  this  country,  but  I  doubt  very  much 
whether  it  is  possible  under  any  kind  or  character  of  circumstances  to  adjudi- 
cate the  rights   between    parties   without    following   ultimately   and    finally    some 
court  procedure.     We  are  perfectly  familiar  in  this  country  with  what  is  rapidly 
developing  and  what  is  known  as  government  by  Commission.    We  have  a  splen- 
did illustration  of  that  in  the  Interstate  Commerce  Commission.     We  know  that 
that  Commission  acts  not  only  in  an  administrative  capacity  but  it  acts  in  a  judi- 
cial capacity,  and   I   want  to  call  your   attention  to  the   limitations  put   into  the 
powers  of  that  Commission  to  illustrate  the  proposition  exactly  that  I  am  to  make 
now. 

It  has  been  held  both  by  the  supreme  court  of  the  United  States  and  by  the 
state  courts  that  in  our  co-ordinate  form  o£  government,  executive,  judicial  and 
legislative,  it  is  beyond  the  power  of  any  co-ordinate  branch  to  assume  to  itself 
the  functions  of  any  other  branch.  In  other  words,  in  classifying  your  form  of 
government  in  this  State  of  Ohio  or  in  the  United  States  along  those  three 
classes.  All  our  government  is  on  that  basis.  We  know  of  no  form  except  ex- 
ecutive, legislative  and  judicial.  We  have  po  despots  except  the  people.  They 
ire  the  arbiters  and  form  the  government  finally.  But  whenever  we  delegate 
x)wers,  we  delegate  them  to  one  of  those  three  departments.  Now,  it  has  been 
leld,  and  I  think  every  lawyer  will  agree  with  me  that  as  soon,  as  one  of  those 
lepartments  usurp  the  function  of  another  department,  that  is  void.  You  cannot 
onfer  upon  a  federal  court,  it  has  been  held,  administrative  powers.'  You  can- 
ot  confer  upon  an  administrative  body  like  a  Commission,  judicial  powers  in 
ie  sense  that  they  shall  be  final  powers,  nor  can  you  do  that  to  the  legislative 
ranch  of  the  government.  The  Interstate  Commerce  Commission  is  organized 
n  the  theory  of  an  administrative  and-  judicial  body,  with  a  final  appeal  to  the 
)urts  of  the  United  States  to  test  the  issues  which  are  there  eventually  raised, 
hey  pass  time  and  again  in  a  judicial  way  upon  many  of  the  propositions  which 
ime  up  to  them,  but  there  is  a  final  and  eventual  appeal  to  a  court,  and  the  law 
so  drawn  that  if  it  be  an  issue  involving  what  is  knowji  as  an  equitable  issue, 
at  23,  not  a  common  law  issue,  then  procedure  may  be  had  in  a  federal  court 
cording'  to  the  law  of  equity,  and  if  it  is  a  common  law  issue,  namely,  the  pay- 
jnt  of  money  by  one  party  to  another,  then  the  appeal  is  along  the  same  line. 
lis  is  "what  the  amended  statutes  provide.  As  the  interstate  Commerce  Com- 
ssion  acts  today  there  is  no  such  thing  as  due  process  of  law,  as  I  understand 
i  law,  unless  it  be  as  an  eventual  appeal  to  that  co-ordinate  branch  of  our  gov- 
iment  which  passes  upon  disputes  between  us.  And  you  may  as  long  as  you 
"ee,  of  course,  settle  matters  by  arbitration  or  otherwise,  but  the  moment  the 
n  says  he  wants  money  and  the  other  man  refuses  to  pay  it,  then  I  know  of  no 
y  to  adjust  the  situation,  except  eventually  at  least  reaching  the  proper  tribunal, 
ich  handles  that  in  our  co-ordinate  branch  of  government.  So  you  see  you 
confronted  in  all  this  question  of  compensation,  right  straight   through,  with 
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the  proposition,  are  you  going  to  pass  a  law  which  puts  upon  your  statute  books 
a  lot  more  statutes  to  litigate  over  in  that  branch  of  government  which  handles 
litigation,  or  are  you  going  to  bring  about  an  economic  condition,  where  the  parties 
will  agree  or  arrange  upon  such  a  situation  that  will  be  equitable  to  both  to  get 
rid  of  all  this  economic  waste.  Now,  in  every  State  which  has  a  statute  which 
says  that  trial  by  jury  shall  be  preserved  as  known  to  the  common  law,  there  is 
not  any  question  to  my  mind  that  due  process  of  law  means  eventually  an  ap- 
peal to  a  court  of  law. 

I  am  going  to  read  here  an  act;  it  is  not  very  long,  as  to  what  was  said 
about  'Trial  by  Jury"  by  the  Supreme  Court  of  the  United  States  in  The  Cap- 
itol Traction  Co.  vs.  Iloff,  174  U.  S. 

"Trial  by  Jury,  in  the  primary  and  usual  sense  of  the  term  at  the  common 
law  and  in  the  American  constitutions,  is  a  trial  by  a  jury  of  tweKc  men  in 
the  presence  and  under  the  superintendence  of-  a  jud^c  empowered  u>  instruct 
them  upon  the  law  and  to  advise  them  upon  the  facts,  and  (except  upon  acquittal 
of  a  criminal  charge)  to  set  aside  their  verdict,  if  in  his  opinion  it  is  aurrn^t  t!:e 
law  or  the  evidence." 

Judge  Spear,  in  the  District  Court  of  the  United  States,  for  the  District 
of  Massachusetts,  said  the  constitution  describes  trial  by  jury  without  defining 
what  that  trial  is.    We  are  left  to  the  common  law  to  learn  what  it  is. 

Now  there  are   innumerable  cases  on   this  subject,   Parsons   vs.    Bedford,  3 
Peters  433,  which  is  the  first  federal  case  whicli  I  know  of,  so  far  as  the  United 
States   is   concerned.     Judge   Story   held   that   trial   by   a   jury    meant   a  trial  by 
jury  as  known  at  the  time  the  constitution  was  adopted,  and  note  the  significance 
of  that,  how   far  it  goes.     When  the  constitution  was  adopted   in   England,  trial 
by  a  jury  meant  instructions  orally  by  the  judge  to  the  jury,  not  only  issues  of 
law  but  issues  of  fact,  and  as  I  understand  the  law  today,  it  is  a  constitutional 
right  which   cainiot  be  taken  care   of  by   reason  of  our   United   States  constitu- 
tion that  the  federal  judge  may  instruct  orally  on  the  law  as  well  as  the  facts. 
On  the  other  hand,  if  the  state  had  no  such  provision  in  it  as  trial  by  jury,  I 
apprehend   that   notwithstanding   the   constitutional    limitations    as   to   the   United 
States  so   far  as  the   State  is  concerned,   it  would  be  within   the  power  of  the 
State  to  adjudicate  powers,  and  in  the  State  of  Ohio  you  have  that  provision, 
and  you   have  also   the   provision   which   protects   every   individual    in   his  rights 
and  gives  him  a   remedy,  and  I   do  not  believe,  as  I   understand   the  law,  that 
where  you  pass  a  law,  whether  you  call  it  a  compensation  act  or  a  personal  in- 
jury act,  or  any  other  form  of  act,  whether  it  be  a  modification  of  the  property 
relationship    or   a   modification   of   the    tort   relationship,    I    do   not   believe  it  is 
possible  to  have  due  process  except  by  an  eventual  and  a  final  appeal  to  a  court 
of  law,  if  it  be  a  law  issue  with  an  ultimate  determination,  as  you  do  in  other 
propositions  of  due  process  of  law.     You  may  agree,  if  you  will,  that  you  will 
do  thus  and  so,  but  as  soon  as  one  man  refuses  to  pay  money  which  the  other 
man  demands  I  know  of  no  way  to  get  it  except  through  a  court  of  law.    Now, 
do    not-  misunderstand   me.     I    believe    it   is   possible   there    may    be   preliminary 
tribunals,    such    as    Interstate    Commerce    Commissions,    to    adjudicate   rights.     I 
believe  it  would  be  possible  to  have   a  hoard  of  arbitration,  but   I  do  not  know 
whether  it  would  be  economical   or  advisable,  it  would  be  agreed  upon  between 
the  luirties  which  the  h'lw  would  create  and  which  shall  have  charge  in  the  first 
instance  of  passing  upon   disputes,  and  there  may  be  an  appeal   from  that  to  a 
court  of  law,  but  I   feel  strongly  convinced  that  any  act  which  provides  for  such 
a   board   of   arbitntion    for   such   a   method   of    distribution   without   an  eventual 
appeal  to  a  court  of  law,  would  he  clearly  unconstitutional  in  the  State  of  Ohio. 
Yon   can   arbitrate  all   you   «ce  fit  but  if  the  party   refuses  to  pay  the  award  of 
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that  board,  1  do  not  know  how  you  can  collect  the  money  in  this  country  except 
by  execution,  and  that  can  only  be  done  by  the  judicial  tribunal,  and  not  by 
the  executive  or  legislative  tribunal. 

Now,  gentlemen,  what   does  this   all   lead  to?     I   have   discussed  the   New 
York  law  in  part  a  Uttle  but  from  that  standpoint.     I   would  like  to  call  atten- 
tion to  the  scheme  which  they  have  in  Massachusetts,  which  to  a  certain  extent 
follows  the   English   method.     In   Massachusetts   they  have  passed   an   act,   they 
Rave  modified  most  of  their  liability  laws  and  they  have  passed  an  act   for  the 
liability  of  employers  to  the  employes  in  which  they  have  done  away  with  most 
of  the  so-called   common   law   defenses,   and   then  they   have   limited   under  that 
act  the  right  of  recovery  to  $4,000  for  injuries  and  $5,000  for  death.     I  do  not 
understand  by*  that   law  that  they   have   taken   away   the   common   law   rights  to 
sue,  but  they  have  created  additional   rights,  but  at  the  same  time  in  creating 
them  they  have  attempted  to  approach  the  so-called  scheme  of  compensation  by 
limiting  the  maximum   and  let  them  collect  between  that   and   a  minimum,  and 
coupled  with    that   is   a   scheme   for   a   voluntary   basis   of    insurance   which   the 
employer  and  employe  may  enter  into  with  the  approval   of  the  state  board  of 
conciliation   and   which   will   bond   both   parties   after   they   have   entered   into   it. 
There  is  a  sort  of  modified  plan  but  the  difficulty  of  the  Massachusetts  scheme 
I  am  inclined   to   think,  is  that  the   parties   do  not   avail   themselves   of   it   very 
much  and  they  do  not  enter  into  this  compensation  proposition.     However,  the 
preliminary  arrangement  of  giving  rights  of  action  under  a  statute,  with  a  lim- 
ited  amount   of   recovery,    approaches    a    so-called   compensation    scheme   and    is 
clearly  constitutional.     In   all   compensation  schemes  whicii   contemplate   the  pay- 
ment of  a   liquidated  amount,  you  have   raised  the  issue   as   in   this   New   York 
act,  can  you   recover  for  the  stipulated  amount  as  such,  if  one  party  refuses  to 
pay  when   the   other  party   demands   payment.     Take   three   employes   on   a   rail- 
-oad  train,  say  they  are  fireman,  brakeman  and  conductor,  earning  $115  or  $120 
;ach  a  month.     One  is  18  years  of  age,  one  40  or  45  years,  and  one  approaching 
'>5  or  70  years.     We  will  say  each  loses  an  arm.     We  all  know  in  the  trial  of  a 
awsuit  it  would  involve  all  of  them,  the  measure  of  damages  at  law  would  not 
e    the   same.     The   young  man,   of   course,   would   and   ought   to   be   entitled   to 
et    by   far  the   largest  amount,  than   the   one   approaching  70  years  of   age,   be- 
ause  he  has  his  life  before  him,  yet  under  your  scheme  of  compensation,  I  am 
:>eaking    from    constitutional    provision,   you    are    providing,    irrespective    of    the 
Liestion   of  injury,  and  based   upon   a  contract   relationship,   that  so   much   shall 
?    paid   from  A   to  B.     In  other  words  it   may  not  have  any  direct   relation  to 
le    injury  although  it  may  have  an  indirect  relation  to  it.     That  is  another  thing 
►r    you   to  consider   from  the  standpoint  of  constitutional   relations.     Is   it  pos- 
ble  under  our  system  or  law  without  a  voluntary  understanding  as  to  the  pay- 
ent  of  premiums  or  agreement  as  in  the  Massachusetts  case,  or  first  New  York 
itute,  which  I  have  referred  to,  is  it  possible  to  compel  A  to  pay  money  to  B 
tliout    reference   to   B's   injury   except   indirectly    in    arbitrary    amounts.      I    do 
t     know.      I   am    not   at   present   sufficiently   well    informed   to    voice    my   views 
cept   tentatively  on  that.     I  can   see   a  great   deal   of   danger   from  a   constitu- 
nal   standpoint  in  all  these  compensation  acts  which  are  compulsory  so   far  as 
5      employer    is    concerned,    which    takes    speculative    sums    from    him    for    the 
lefit    of   the   employe   without  his   consent   and    without   regard    directly   to  the 
-ticular  character  of   the   injury   suffered.     It   niic^lit   be   possible   to   avoid   that 
leaving  your  arbitration  board  which   from  a  practical  standpoint  might  adjust 
equities,   but  where   do  you   ^et   away    from   all   your   vast   amount   of   litiga- 
-k     -which  exists  today. 

I    could   discuss   a   great   many   more   rjucstioiis    presumably   on    tliis    subject, 
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one  1  imagine  could  go  on  all  day  because  the  subject  bristles  with  ideas,  but  I 
think  I  have  now  taken  up  more  time  of  the  Commission  than  I  should. 

So  far  as  the  railroads  are  concerned,  we  want  to  protect  our  employes, 
if  we  only  knew  how  to  do  it  by  any  appropriate  scheme,  but  I  cannot  advocate 
any  character  of  compensation  act  which  I  could  say  as  an  attorney  would  stand 
the  test,  and  I  doubt  very  much  whether  any  one  could  do  it,  and  I  sujs'gest  that 
we  ought  to  go  pretty  slow  on  this  proposition  before  we  reach  a  final  conclusion 
which  is  to  be  put  in  form  of  legislation.  .It  does  seem  to  me  that  the  New 
York  law  and  the  Massachusetts  law  are  defective  for  the  purpose  of  getting 
after  the  result  which  we  are  trying  to  reach.  I  am  not  saying  anything  about  their 
fairness  but  they  are  not  going  to  help  us  as  they  work  out,  and  I  think  what 
ought  to  be  done  is  that  before  any  law  of  any  kind  be  presented  with  your 
recommendation  to  any  legislative  body,  that  after  you  have  had  these  various 
hearings,  after  you  have  prepared  a  statute,  that  at  that  time  there  ought  to  be 
due  consideration  given,  not  only  from  an  economical  but  from  a  legal  stand- 
point, rot  onl)'  from  the  proposition  of  the  fairness  of  the  law,  but  from  the 
proposition  on  the  constitutional  limitation  before  you  put  it  on  your  statute 
bocks,  for  you  may  bring  about  the  same  situation  which  they  have  in  New 
York  —  simply  add  to  your  statute  books  a  lot  of  statutes  for  the  purpose  of 
making  more  law  for  the  lawyers  to  work  out.  and  not  help  either  party, 

Mr.  Ch.\irman  :  I  would  like  to  ask  whether  or  not  you  have  read  the 
German  act? 

Mr.  Carey  :  I  have  not  read  the  German  act  fully  or  in  detail,  but  I  know 
from  summaries  of  the  German  act  which  I  have  read  in  treatises,  the  general 
scheme  —  it  is  an  industrial  scheme  with  a   fund  created. 

Mr.  Chairman":  I  think  that  most  of  the  arbitrary  questions,  which  you 
are  referring  to,  are  eliminated  under  the  German  act.  I  will  first  ask  you 
whether  you  think  any  scheme  of  insurance  against  loss  of  wages,  by  the  work- 
man is  feasible  at  all? 

Mr.  Carey:  No,  I  think  we  are  further  away  from  that  than  any  other. 
T  do  not  think  it  possible  under  our  present  conditions  and  constitutional  limita- 
tion to  m,ake  the  employer  or  employe  place  insurance  with  a  third  party.  It 
seems  to  me  that  that  is  further  away  than  a  statute  which  modifies  their  re- 
lationship between  each  other,  yet  my  opinion  is  not  worth  much  on  that,  be- 
cause I  have  not  given  as  much  thought  to  industrial  insurance  as  it  demands, 
and  I  do  not  know  wlicther  you  can  pass  a  law  which  will  compel  you  and  me 
against  our  will,  employer  and  employe  to  go  to  some  one  else  and  put  up 
premiums. 

Mr.  Chairman:     You  could  take  care  of  that  as  they  do  in  Germany. 

Mr.  Carey  :  I  do  not  see  how  you  can  get  away  from  the  question  of  con- 
stitutional limitation  just  tl:e  same.  It  all  gets  down  to  this  proposition.  As 
long  as  we  go  voluntarily  we  need  no  law;  but  when  you  get  back  to  the  act. 
if  a  man  refuses  to  pay  money,  you  caimot  make  a  man  pay  money  to  another 
witliout  getting  into  court.  I  do  not  sec  how  you  can  get  away  from  that.  An 
administrative  body  cannot  issue  an   execution. 

Mr.  Chairman:  What  employments  should  the  act  cover;  have  yoii  any 
opinion  on  that? 

Mr.  Carey  :     I  have  no  opinion  on  that. 

^^R.  Chairman:  Then  you  would  not  have  any  opinion  whether  all  in- 
juries sliould  he  covered   irrespective  of  negligence? 

Mr.  Carey:     I  have  no  opinion  on  that,  cither.     I  have  not  got  to  the  details. 

Mr.  Chairman  :  .Shall  all  persons  engaged  in  such  employments  be  included? 
Shal'   nil  employments  be  included? 

Mr.   r.NREV  :     I   do  int   think   I   understand   your  question. 
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Mr.  Chairman:     Shall  all  persons  engaged   in  employments  be  included? 

VIr.  Carey:    I  presume  a  general  scheme  ought  to  be  worked  out  whereby 

)ody— some  things  I  imagine  you  will  have  to  work  out — a  scheme  ought  to 

rked  out  particularly  for  everybody,  I  imagine.    When  you  get  down  to  de- 

here  would  be  a  good  many  that  you  would  have  to  eliminate. 

Ir.  Chairman  :     Should  the  compensation  be  paid  in  installments  or  in  a 

sum  ? 

Tr.  Carey:     I  have  no  opinion  on  that. 

[r.  Chairman  :     Now,  then,  what  about  the  length  of  the  waiting  period 

he  accident  until  this  compensation  should  be  paid? 

[r  Carey  :     I  have  not  given  much  thought  to  that. 

K.  Chairman  :     Have  you  any  opinion  as  to  what  dependents  of  persons- 

ihould  be  included? 

R.  Carey:    No. 

R.  Chairmajs"  :     Have  you  any  opinion  as  to  whether  an  employe  should 

ite  to  this  fund? 

R.  Carey:    What  fund? 

R,  Chairman  :     To  a  fund  raised  by  a  compensation  act  or  an  insurance 

I.   Carey:     You   mean   your   scheme  of   industrial  —  of   course  under  the 

system  there  is  no  fund. 
L  Chairman  :     Under  the  compensation  act. 
I  Carey:     I  am  of  the  opinion  that  the  burden   ought  to  be  distributed 

the   employer  and  employe  on  some  equitable  basis,  whether  it  be  the 

of  money  or  the  surrender  of  rights. 

.  Chairman:  What  in  your  opinion  should  be  the  method  of  determin- 
roversies  ? 

,  Carey  :  I  have  attempted  for  some  time  to  suggest  that  I  did  not 
;hat  any  controversy  involving  the  payment  of  money,  could  be  deter- 
nally  except  in  a  court  of  law.  I  presume  if  the  parties  can  agree  — 
ily  agree  on  their  dispute;  if  not,  there  ought  to  be  some  kind  of  arbi- 

0  which  they  can  appeal. 

Chairman  :     In  case  of  compensation  act,  or  insurance  act  should  be 
ipon,   do   you  think  in  your  opinion   that   all  the  liability  laws  and  the 
laws,    furnishing  the  present  remedies,  should  be  repealed? 

Carey  :  I  think  I  have  discussed  that,  or  attempted  to  discuss  that 
oroughly.  I  do  not  believe  that  you  could  equitably  have  any  distribu- 
he  premiums,  as  I  call  it;  I  do  not  mean  by  that  alone  the  payment  of 
without  the  law  be  voluntary  on  the  part  of  both  parties,  or  compul- 
:he  part  of  both  parties. 

Chairman:     I    will    read    an    opinion    here    on    one    point    by    Prof, 
of    the   Harvard    law    school : 

1  law   can  be  framed  which  is  constitutional  in  its  main  purpose,   some 
questions  may  arise,  chief  among  them  beino:  the  possibility  of  avoiding 

iry?  In  my  opinion,  this  can  be  done.  A  person  can  undoubtedly  waive 
to  a  jury  trial  and  by  giving  the  workman  alternative  riehts  either  at 
aw  or  under  a  compensation  law.  but  compellinc^  him  to  elect  after  the 
ich  he  will  have,  it  would  seem  tliat  the  procedure  under  the  compensa- 
leed  not  include  jury  trial  so  far  as  he  is  concerned.  But  the  employer 
constitutional  right  to  jury  trial,  though  he  may  not  care  to  insist  upon 
jw-ever,  the  procedure  under  the  compensation  statutes  requires  forms 
.vhich  common  law  courts  cannot  give,  it  would  seem  constitutional  to 
•emedy  to  a  court  havinj?  equity  powers  and  not  having  a  jury.  The 
►ay  the  compensation  in  installments  and  to  diminish  and  increase  it 
ven  by  the  statute  and  such  relief  cannot  be  secured  bv  a  common  law 
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i  idgmcnt.  There  i^j  no  doiigt  lliat  new  equitable  rights  may  be  created  by  statutes. 
.  orin^tance,  in  many  •states  bills  in  equity  by  way  of  attachment  or  trustee  proce>s 
i  re  allowed,  and  under  these  statutes  ca'^es  of  purely  legal  asp^  ct  are  tried  in 
equity;  the  only  jLTcnind  of  equity  jurisdiction  being  the  necessity  of  equitable 
aid  to  seize  prMixrty  to  bccure  the  plaintitT's  judgment.  Other  instances  mi«ht  be 
added.  There  is  u<>  doubt  also,  that  in  regard  to  equitable  rights,  the  parties  have 
no  constitutional  riglit  to  trial  by  jury."     l*arker  v.  Simpson,   180  Mass.  3->4. 

Mr.  Carev:  I  know  Prof.  W'illiston  very  well.  He  has  stated  a  very  fa- 
miliar fundamental  dextrine  there.  The  only  rights  which  we  are  preserving  by 
the  constitutional  provision  as  to  jury  trial  are  common  law  rights.  \Vc  have 
many  instances  today  in  our  statutes  of  rights  which  are  called  quetott  actions, 
rights  of  various  kinds  which  are  purely  stautory  which  did  not  exist  at  common 
law  where  those  rights  may  be  adjudicated  in  a  court  other  than  a  court  of  law. 
There  is  no  question  about  that  proposition.  The  right  to  an  accounting  fr«'m 
the  standpoint  of  the  payment  of  money  sometimes  is  so  complicated  that  it  has 
been  determined  that  a  court  of  equity  could  handle  it.  I  am  not  prepared  to  say 
whether  I  agree  with  Prof.  W  illiston  or  not  that  the  requirement  of  the  pay- 
ment of  sums  in  installments  rather  than  in  single  lump  sums  would  necessitate 
a  court  of  equity  act.  I  can  say  that  it  might  be  better  to  have  a  single  adjudi- 
cation on  the  subject  by  a  court  of  equity  rather  than  to  have  innumerable  suits 
at  law  for  each  installment,  and  on  that  basis  it  might  be  argued  that  a  court  of 
equity  would  take  jurisdiction.  Prof.  Williston  has  simply  announced  the  aca- 
demic fundamental  principles  of  equity  but  where  you  get  down  to  a  proposition 
that  money  is  to  be  paid  and  that  is  all  there  is  to  be  adjudicated  and  that  there 
is  no  complications  of  any  kind  or  character,  and  it  is  simply  a  question  of  how 
much  money  is  to  be  paid,  the  chances  are  as  was  shown  in  the  Interstate  Com- 
merce statutes,  that  a  court  of  law  has  got  to  adjudicate  rights. 

Mr.  Chairman:  We  will  now  hear  from  Hon.  Samuel  West,  representing 
the  Lake  Shore  &  Michigan   Southern  Railway  Company. 

Mr.  Wfst:  Mr.  Chairman,  I  only  have  here  a  few  figures  which  I  want 
to  leave  with  tlie  Commission  for  such  information  as  they  may  obtain  from 
them. 

It  is  impossible,  of  course,  for  the  company  to  say  just  how  many  of  its 
operatives  work  in  Ohio,  but  we  do  know  that  14,218  employes  of  the  company 
live  in  this  State,  out  of  a  total  number  of  28,203. 

There  were  killed  last  year,  1909,  in  Ohio,  30  employes;  permanently  in- 
jured, by  loss  of  an  eye,  leg,  arm,  or  some  spinal  injury,  or  something  of  that 
kind,  21  employes;  injured  where  the  disability  existed  seven  days,  727;  or  a  total 
of  778  employes  of  the  company  either  killed,  permanently  or  rather  seriously 
injured. 

We  figure  from  the  best  data  obtainable  by  us  that  there  was  due  to  the 
negligence  of  the  injured  person  184  of  the  total  deaths  and  injuries,  or  24  per 
cent;  due  to  the  negligence  of  the  company  or  some  other  employe,  135  or  17 
per  cent;  while  there  .was  due  to  the  inherent  risks  of  the  business  459,  or  about 
59  per  cent,  the  railroad  business  of  course  being  extra  hazardous. 

You  may  want  some  figures  as  to  what  we  did  with  those  cases.  There 
were  30  death  cases.  We  settled  22  of  them.  There  were  only  5  of  the  30 
sued.  There  still  remain  unsettled  only  3.  We  paid  to  settle  the  22  cases  $-31,660, 
or  an  average  of  $1,439.08  per  case. 

Of  tlie  permanent  injuries,  21  in  number,  18  were  settled,  only  one  was 
sued  and  two  remain  unsettled.  To  settle  the  18  cases  we  paid  on  an  average 
11.081.11. 

Of  the  miscellaneous  iTijuries,  serious  injuries  resulting  in  disability  of 
over  seven  days,  being  727  in  number,  we  settled  559.  There  are  168  remaining 
unsettled  and  r.oiie  of  tliem  were  sued.     We  paid  in  the  settlement  of  these  559 
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$21,966.60,  and  that  approximates  54  per  cent  of  the  time  lost  by  the  em- 
5  who  were  injured  in  that  class  of  injuries. 

Now  of  the  168  which  remain  unsettled,  138  lost  between  seven  and  four- 
days  time,  so  that  they  were  not  very  serious  injuries;  22  lost  over  four- 
incl  less  than  30  days,  and  8  lost  over  30  days. 

rVe  employ  of  course  many  men  who  are  not  engaged  in  any  more  hazardous 
•ss  than  the  average  manufacturing  business.  Others  are  engaged  in  the 
hazarflous  business  of  pulling  trains  or  tending  switches  or  crossing  and 
5,  or  working  on   the   track,   which   under   modern    conditions,   where    fast 

are  operated  is  an  extra  hazardous  business. 
n  the  death  cases   in   Ohio  24  occurred  in  the  hazardous   employment,   or 

cent;  6  in  the  non-hazardous  employment,  or  20  per  cent, 
'f  the  permanent  injuries   13   were   received   by   men   engaged   in  the   haz- 

business,  and  8  or  38  per  cent  by  men  engaged  in  non-hazardous  employ- 

f  the  temporary  injuries  there  were  only  351  hurt  while  engaged  in  haz- 
employment,  or  48  per  cent,  while  376  were  hurt  while  engaged   in  the 
rardous  employment,  or  52  per  cent. 

le  settlement  that  we  make  and  did  make  with  these  employes,  so  far  as 
nd  serious  personal  injuries  are  concerned,  for  accidents,  permanent  in- 
esulting  in  the  loss  of  a  member,  or  an  eye,  were  largely  made  based 
sideration  of  legal  liability.  But  we  pay  many  cases  where  there  is 
no  legal  liability  at  all,  the  company  having  adopted  the  principle,  or 
tice  rather,  of  paying  something  around  $250  regardless  of  legal  liability, 
:ase,  1  mean  of  death  or  case  of  loss  of  leg  or  eye,  or  a  permanent 
accident  of  that  kind. 

making  these  settlements  some  consideration  is  given  not  only  to  legal 
but  to  the  dependents  of  the  injured  person,  his  length  of  service  with 
pany,  his  record,  whether  or  not,  notwithstanding  he  is  permanently  in- 
ith  loss  of  hand  or  foot,  we  cannot  give  him  employment  in  some  other 
)f  the  business.  These  things  are  taken  into  account, 
len  it  comes  to  settling  for  temporary  disabilities  resulting  in  the  loss 
than  seven  days  time,  the  question  of  legal  liability  is  not  particularly 
;d,  whether  the  company  is  thought  to  be  legally  liable  or  not.  We 
ttlement  with  the  employe,  giving  him  all  the  way  from  one-third  to 
!,  depending  on  circumstances;  not  only  the  immediate  circumstances 
ing  the  accident,  but  his  own  circumstances  and  his  family. 
have  contracts  with  hospitals  and  surgeons  all  along  the  line,  and  treat- 
these  hospitals  and  by  these  surgeons  is  free  regardless  of  the  question 
liability.  In  addition  to  that  when  these  hospitals  or  surgeons  are  not 
It,  an  outside  surgeon  is  called  into  render  first  aid,  and  in  many  in- 
e  find  it  desirable  to  pay  for  service  a  longer  time  than  the  immediate 
md  until  the  employe  has  recovered. 

,   gentlemen,  is  the  situation  so  far  as  our  company  is  concerned.     Mr. 
itinuing,  gave  a  very  lucid  and  instructive  exposition,  but  owing  to  de- 
Hating   the  references  and  quotations,  it  was  not   possible   to   delay  this 
include  them. 


AFTERNOON  SESSION 

Commission  was  called  to  order  by  the  Chairman  in  the  Y.   M.  C.  A. 
at    Columbus,  Ohio,  November  30,  1910,  at  2 :00  o'clock  p.   m. 
Chairman  :     Mr.  Carey  we  would  like  to  ask  you  some  questions. 
Perks  :      You  told  us  this   morning,  in   a   most  a])le   manner,   what   we 
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as  protecting  the  workmen  in  the  courts  are  concerned,  and  that  the  employer 
and  employe  ought  to  be  entitled  to  enter  into  a  voluntary  scheme  of  compensa- 
tion, sanctioned  by  State,  either  by  some  industrial  board  of  some  kind  or  other, 
or  prescribed  by  statute,  a  form  of  contract  that  the  employer  and  employe  might 
follow,  with  the  idea  of  their  mutual  advantage.  It  has  been  again  suggested, 
and  perhaps  I  think  if  it  can  be  worked  out  from  an  economical  standpoint,  it 
seems  to  be  something  we  would  all  grope  for,  if  we  could,  in  the  question  of 
litigation,  that  the  whole  thing  ought  to  be  compulsory  if  you  could  take  care  oi 
the  situation.  Now,  there  are  several  propositions  advanced;  they  are  all  modifi- 
cations of  the  law  of  contract.  1  believe  that  this  will  eventually  be  the  constitu- 
tional limitation  as  to  any  one  of  those  schemes.  I  believe  that  it  will  not  be 
possible  to  pass  a  law  in  this  country,  not  alone  from  the  standpoint  of  public 
opinion,  but  from  the  standpoint  of  our  constitutions  as  they  are  drawn  today, 
which  does  not  require  in  the  modified  contract,  made  by  the  legislature  that 
there  shall  be  some  form  of  equitable  contribution  by  each  party.  I  do  not  be- 
lieve that  it  is  possible  to  pass  a  law  which  will  be  constitutional  which  thrusts 
the  burden  all  on  one  party  or  all  on  the  other  party  so  far  as  the  modification 
of  the  present  rights  are  concerned,  because  it  seems  to  me  that  in  the  analysis 
of  that  so-called  indefinite  power,  called  the  police  power,  you  must  make  it 
reasonable  and  all  statutes  must  be  reasonable,  all  based  upon  the  police  power, 
you  must  make  it  reasonable,  make  it  equitable,  and  you  cannot  make  it  equit- 
able unless  you  pass  a  law  where  you  modify  this  partnership  between  employer 
and  employe  in  respect  to  this  particular  thing  by  providing  that  their  relations 
shall  be  so  readjusted  that  each  gives  something  for  the  purpose  of  saving  that 
five,  six  or  seven  hundred  dollars  which  is  being  wasted  elsewhere,  and  for  the 
purpose  of  giving  to  the  employe  what  he  ought  to  get,  or  what  is  reasonable 
that  he  should  get  from  the  standpoint  of  protecting  him,  and  from  the  stand- 
point of  the  State  getting  away  from  this  vast  economic  waste.  Now,  that  means 
not  only  on  the  question  of  amounts,  I  do  not  care  to  discuss  amounts,  this 
morning,  because  I  think  that  is  pretty  nearly  the  last  thing  to  discuss.  That  is 
putting  the  cart  before  the  horse.  We  only  want  a  proposition  which  is  fair, 
which  is  reasonable  and  which  is  equitable.  You  have  got  to  determine  what 
the  relative  rights  of  the  parties  are  in  the  way  of  premiums,  and  let  us  not 
discuss  this  proposition  in  the  way  of  premiums.  I  do  not  mean  by  premiums 
the  payment  of  money;  I  mean  by  premiums  the  surrender  of  rights  and  you  can 
pay  your  premiums  only  by  having  your  insurer  and  insured  each  contribute, 
as  you  do  today  when  you  go  out  to  get  insurance,  a  fair  and  equitable  amount 
in  modifying  your  contractual   relationship. 

I  am  inclined  to  think  that  any  law  which  would  thrust  upon  one  party  or 
the  other  the  full  burden  of  paying  the  premium  would  be  such  a  modification 
of  the  voluntary  structural  relationship  between  parties  that  it  would  be  invalid. 
Therefore  it  docs  seem  to  me  that  the  srheme  must  be  absolute  from  the  stand- 
point   of   both    parties    or    it    must    be    voluntary    from    the    standpoint    of   both 
parties,  or  it  must  be  of   such  a  character  that  either  must  be  required  to  sur- 
render, by  one  party  as  well  as  the  other  party.     Take  now   for  the  purpose  of 
illustration   the   New  York  law.     As  you  know   in  the   State   of   New   York  two 
acts   have   been    passed,    one    which    covers    all    employes,    except    certain   named 
employes,   or   those   engaged   in   certain    character   of   employment,   which   are  in 
the  other  act.     The  first  act  which  covers  employers  generally,  is  an  act  which 
is  of  a  voluntary  character.     The  employers  and  employes  are  entitled  to  enter 
into  the  arrangement  with   each  other  subject  to  sanction,   I  believe,  and  as  be- 
tween them  what  is  the  situation  in   New  York  today?     There  have  been  modi- 
fied statutes,  employers'   liability   statutes,   and   to   my   mind   you   have  the  same, 
so  far  as  that  is  concerned,  the  old  economic  wastes.     You  have  lawsuits  goinjf 
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the  time.    The  same  waste  to  lawyers  and  other  parties,  that  goes  on  as 

that  proposition  is  concerned.  You  have  a  voluntary  scheme  in  which  the 
J  may  waive  all  those  rights  that  are  covered  by  this  statute  from  a  stand- 
of  suits  at  law  with  a  settlement  or  disposition  as  follows: 

am  coming  to  this  from  the  same  standpoint  of  economic  waste.  "Any 
in  wliicii  may  arise  under  this  act  shall  be  determined  either  by  agreement 
arbitration  as  provided  in  the  code  of  civil  procedure  or  by  an  action  at 

herein  provided.  In  case  the  employer  fails  to  make  compensation  as 
provided  the  injured  workman  or  his  committee  or  guardian,  if  such  be 
;ed,  or  his  executor  or  administrator,  may  then  bring  an  action  to  recover 
isation  under  this  article  in  any  court  having  juridiction  thereof,  or  in 
jrt  which  would  have  had  jurisdiction  if  an  action  for  recovery  for  dam- 
ir  negligence  for  the  same  injury  between  the  same  parties.  This  article, 
r,  shall  not  be  construed  as  exceeding  tlic  jurisdiction  of  any  such  court 
d  judgment  for  an  amount  greater  tlian  now  allowed  by  law.     Such  action 

I  conducted  in  the  same  manner  as  actions  at  law  for  the  recovery  of 
5  for  negligence.     The  judgment  in  sncli  action,  if  in  favor  of  the  plain- 

II  be  for  a  sum  equal  to  the  amount  of  payments  then  due,  and  prospec- 
ue  under  this  article." 

lere  do  you  get  away  from  litigation  there?  When  you  come  down  to 
:tion  of  dangerous  employment  in  Xew  York  you  have  this  character  of 
and  I  think  I  can  show  you  in  a  minute  that  from  a  standpoint  of  human 
hat  under  the  scheme  in  the  otiicr  case  you  are  going  to  have  more  liti- 
lian  you  ever  had  before.  You  have  a  proposition  under  the  dangerous 
ent  act  in  Xew  York  which  preserves  the  rights  of  the  employe  as  they 
der  the  statute. 

tv  i  am  not  saying  a  word  as  to  the  equity  of  that.  Let  us  assume  that 
•  and  proper.  Then  you  have  so  far  as  the  employer  is  concerned  no 
r  right  of  any  kind  or  character.  You  have  the  employe  put  in  the 
where  he  may  elect  to  take  his  compensation  under  the  so-called  plan 
his  action  at  law  or  under  the  statute  as  the  case  may  be  and  the  de- 
leme  of  notices  as  to  whether  lie  accepts  one  or  the  other  and  the 
is  given  no  power  of  any  kind  or  character  to  elect.  Now,  the  supreme 
ich  is  the  court  of  first  instam^e  in  Xew  York  has  held  this  act,  I  be- 
am not  sure  whether  this  act  or  the  other  has  held  certain  phases  of 
mstitutional — 

Chairman  :     The  act  of  hazardous  employment. 
Cafey  :      The   supreme   appealing   court   has   also   held   it   constitutional 

parts.  I  have  not  seen  the  opinion  so  I  do  not  know  the  details,  but 
to  say  and  I  do  not  sec  any  way  .ycttini?  away  from  it,  that  notwith- 
hat  proposition,  I  doubt  very  nuich  whether  it  is  possible  to  pass  a 
in  your  scheme  of  reorganization  the  contractual  statutes  the  employer 
e  does  in  New  York,  all  the  premiums  and  the  employe  is  left  with- 
:  any  premium,  whatever,  whether  that  is  due  process  of  law,  as  we 
I  the  exercise  of  police  power.  But  aside  from  that  as  a  matter  of 
:ure,  every  man  in  this  room  knows  that  if  he  be  an  employer  and 
»assed  in  this  State  which  gives  his  employe  all  the  riglits  that  he  has 
and  also  gives  him  to  take  tlie  election  of  compensation  and  says  to 
er  that  he  shall  meet  every  issue  either  in  the  courts  or  elsewhere, 
:  process  of  law  eventually  requires  a  return  to  the  court  to  settle 
e    situation,  you  are  going  to  have   here   just   wliat  they  have  got   in 

and   the  result  of  which  I  am  going  to  tell  you  in  a  minute. 

the  first  act  your  settlement  of  di-^putes,  if  they  do  not  care  to  sue 
n    at    law  on  the   contract,  because   it  is   recognized  there  that   having 
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voluntarily  entered   into    an    arrangement    whereby   the    employer   and   tmpXoft 

xolunlarily  modified  their  former  status  of  employment  hy  entering  into  tbU 
fnodilicd  contractual  relationship  of  employment;  but  where  the  law  thrusts  upoa 
one  parly  without  his_  volition  the  obligation  to  modify  his  contract  and  he  does 
not  gel  an  equitable  return  as  he  thinks,  whether  it  be  equitable  or  not,  I  do 
not  cart  now,  human  nature  is  such  that  every  single  employer  is  not  going  to 
pay  his  bill  unless  he  can  settle  as  he  does  today,  out  of  court,  without  Uw, 
and  it  is  not  necessary  for  you  to  have  laws  to  compromise.  These  settlement 
of  disputes  are  only  where  you  won't  settle,  won't  compromise. 

"Any  question  which  may  arise  under  this  act  shall  be  determined  either 
by  agreement  or  by  arbitration  as  provided  in  the  code  of  civil  procedure  or  1)7 
an  action  in  law  as  herein  provided." 

That  simply  means  where  an  employe  steps  up  and  says,  "Here,  I  am  in- 
jured, and  under  the  law  you  are  responsible.  And  I  want  my  compensation 
in  accordance  with  the  law."  The  employer  says  "I  do  not  recognize  that,  I 
won't  pay  ihat;  I  do  not  think  you  are  hurt  and  I  do  not  think  you  are  entitled 
to  as  much  as  you  lay  you  arc." 

"In  case  the  employer  fails  to  make  compensation  as  herein  provided  the 
injured  workman  or  his  committee  or  guardian,  if  such  be  appointed,  or  hi* 
-executor  or  administrator,  may  then  bring  an  action  to  recover  compensation 
■under  this  article  in  any  court  having  jurisdiction  thereof,  or  in  any  court  which 
would  have  had  jurisdiction  of  any  action  for  recovery  of  damages  for  negli- 
igence  for  tlie  same  injury  between  the  same  parties.  This  article,  however,  shall 
not  be  construed  as  exceeding  the  jurisdiction  of  any  such  court  to  award  judg- 
ment for  an  amount  greater  than  now  allowed  by  law." 

I  have  been  talking  with  the  claims  attorney  of  the  New  York  Central,  and 
he  tells  m(  that  the  litigation  is  going  on  just  the  same.  In  other  words,  all 
you  have  in  this  NeW  York  statute  in  my  mind,  is  that  you  are  piling  up  yoor 
statute  books.  You  have  got  modified  rights.  I  will  admit  the  law  is  consti- 
tutional, that  there  may  be  no  question  from  start  to  finish,  that  every  single 
feature  car  be  upheld;  that  every  feature  is  fair  and  reasonable  and  just,  as 
between  the  parties.  I  say,  to  my  mind,  as  that  proposition  works  out  you  have 
not  got  an/thing  more  or  less  than  adding  so  much  more  statutes  to  the  New 
York  laws,  and  so  much  more  litigation  than  you  had  before,  because  I  think 
the  more  bulky  the  laws  are  the  more  the  lawyers  get  out  of  it  and  the  more 
waste  thore  is  in  the  process.  In  other  words,  I  believe  instead  of  three  or  six 
liundrert  dijlars  waste  now,  you  may  have  seven  or  eight  hundred  dollars  in  New 
York,  because  your  final  arbiter  here  is  a  court  of  law  or  a  suit  for  damages  for 
negligence,  just  as  in  any  other  case,  and  you  have  this  proposition:  .-^fter  we 
have  put  all  these  things  in  for  the  benefit  of  everybody,  and  you  can't  agree 
you  go  back  to  your  old  proposition  and  sue  it  out  What  is  left?  And  where 
do  you  stand  from  a  standpoint  of  litigation?  It  doesn't  benefit  the  emploje 
and  it  doesn't  benefit  the  employer  at  all.  In  the  New  York  law,  as  I  understand 
it,  that  proposition  was  inserted  for  the  purpose  of  protecting  due  process  of  law. 
Now,  Icl  lis  see,  gentlemen,  what  is  the  significance  of  this  jury  question.  It 
has  been  aisumed  a  great  deal  to  have  this  final  appeal  to  a  jury,  perhaps  some 
plan  of  this  kind,  because  the  employers  want  it  and  the  employes  want  it  at 
the  last  mcmeiit.  That  may  or  may  not  be,  but  you  can  see  what  that  will  be 
from  a  standpoint  of  economic  waste.  If  you  are  going  to  pass  any  compulsory 
compensation  acts  in  this  country  and  prescribe  a  form  of  contract  which  shall 
be  entered  into  between  the  parties,  assuming  that  it  be  absolutely  fair  on  both 
sides,    1    ai'i    of   the   opinion   that   yoti    cannot   have    due   process   of   law,   as   we 


EMPLOYERS    LIABILITY  COMMISSION.  29I 

•Stand  it,  here  in  any  State  which  prescribes  that  there  shall  be  a  trial  by 
to  adjudicate  the  rights  between  the  parties,  unless  there  be  ultimately  a 
appeal  to  a  jury. 

N'ow,  that  brings  me  right  back  to  the  proposition  which  shows  the  entfrc 
:tion  between  this  country  and  those  countries  where  they  do  not  have  con- 
onal  limitation,  as  we  understand  it. 

n  the  English  act,  as  you  no  doubt  know,  there  appears  a  provision  for 
•rm  of  a  Board  of  Arbitration  which  shall  finally  determine  and  dispose 
jrything.  That  would  be  a  splendid  thing  if  we  could  have  that  in  this 
y.  You  have  also  the  provision  that  if  the  workman  elects  to  sue  under 
iployers'  liability  act  and  it  be  held  in  court  that  he  has  no  right  of  action, 
le  judge  shall  sit  as  arbiter  and  award  compensation.  That  might  be  an 
at  proposition  if  we  could  have  it  in  this  country,  but  I  doubt  very  much 
r  it  is  possible  under  any  kind  or  character  of  circumstances  to  adjudi- 
e  rights  between  parties  without  following  ultimately  and  finally  some 
rocedure.  We  are  perfectly  familiar  in  this  country  with  what  is  rapidly 
ing  and  what  is  known  as  government  by  Commission.  We  have  a  splen- 
stration  of  that  in  the  Interstate  Commerce  Commission.  We  know  that 
mmission  acts  not  only  in  an  administrative  capacity  but  it  acts  in  a  judi- 
•acity,  and  I  want  to  call  your  attention  to  the  limitations  put  into  the 
of  that  Commission  to  illustrate  the  proposition  exactly  that  I  am  to  make 

has  been  held  both  by  the  supreme  court  of  the  United  States  and  by  the 
urts  that  in  our  co-ordinate  form  o£  government,  executive,  judicial  and 
re,  it  is  beyond  the  power  of  any  co-ordinate  branch  to  assume  to  itself 
:tions  of  any  other  branch.  In  other  words,  in  classifying  your  form  of 
lent   in    this   State   of   Ohio   or   in  the   United   States   along   those   three 

All  our  government  is  on  that  basis.  We  know  of  no  form  except  ex- 
legislative  and  judicial.  We  have  po  despots  except  the  people.  They 
arbiters  and  form  the  government  finally.  But  whenever  we  delegate 
we  delegate  them  to  one  of  those  three  departments.  Now,  it  has  been 
i  I  think  every  lawyer  will  agree  with  me  that  as  soon,  as  one  of  those 
nts  usurp  the  function  of  another  department,  that  is  void.  You  cannot 
pon  a  federal  court,  it  has  been  held,  administrative  powers. '  You  can- 
?r   upon   an  administrative   body  like   a   Commission,  judicial   powers   in 

that  they  shall  be  final  powers,  nor  can  you  do  that  to  the  legislative 
f  the  government.  The  Interstate  Commerce  Commission  is  organized 
eery  of  an  administrative  and  judicial  body,  with  a  final   appeal  to  the 

the  United  States  to  test  the  issues  which  are  there  eventually  raised. 
5  time  and  again  in  a  judicial  way  upon  many  of  the  propositions  which 
to  them,  but  there  is  a  final  and  eventual  appeal  to  a  court,  and  the  law 
vn  that  if  it  be  an  issue  involving  what  is  knowji  as  an  equitable  issue, 
3t  a  common  law  issue,  then  procedure  may  be  had  in  a  federal  court 
to  the  law  of  equity,  and  if  it  is  a  common  law  issue,  namely,  the  pay- 
noney  by  one  party  to  another,  then  the  appeal  is  along  the  same  line. 
hat  the  amended  statutes  provide.  As  the  interstate  Commerce  Com- 
:ts  today  there  is  no  such  thing  as  due  process  of  law,  as  I  understand 
niess  it  be  as  an  eventual  appeal  to  that  co-ordinate  branch  of  our  gov- 
rhich  passes  upon  disputes  between  us.  And  you  may  as  long  as  you 
course,  settle  matters  by  arbitration  or  otherwise,  but  the  moment  the 
le  wants  money  and  the  other  man  refuses  to  pay  it.  then  I  know  of  no 
ust  the  situation,  except  eventually  at  least  reaching  the  proper  tribunal, 
dies  that  in  our  co-ordinate  branch  of  government.  So  you  see  you 
nted    in   all  this  question  of  compensation,   right  straight   through,  with 
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the  proposition,  art  you  going  lu  pass  a  law  wtiich  puts  upon  your  statute  books 
a  lot  more  statutes  to  litigate  over  in  that  branch  of  government  which  handles 
litigation,  or  are  you  going  to  bring  about  an  economic  condition,  where  the  parties 
will  agree  or  arrange  upon  such  a  situation  that  will  be  equitable  to  both  to  get 
rid  of  all  this  economic  waste.  Now,  in  every  State  which  has  a  statute  which 
says  that  trial  by  jury  shall  be  preserved  as  known  to  the  eommou  law,  there  is 
riot  any  tjuestioti  to  my  mind  that  due  process  of  law  means  eventually  an  ap- 
peal lo  a  court  of  law, 

I  am  going  to  read  here  an  act;  it  is  not  very  long,  as  to  what  was  said 
ibout  "Trial  by  Jury"  by  the  Supreme  Court  of  Che  United  States  in  The  Cap- 
itol Traction  Co.  vs.  HofT,  174  U.  S. 

"Trial  by  Jury,  in  the  primary  and  usviai  sense  of  the  term  at  the  roinmon 
law  and  in  the  American  constitutions,  is  a  trial  by  ,i  jury  of  tweke  men  in 
the  presence  and  under  the  superintendence  of-  a  jucbje  einiKiwercd  I"  instnia 
iheni  upon  the  law  and  to  advise  them  upon  the  facts,  and  (exi-c|il  v.pon  ncrjuittai 
of  a  criminal  chargei  to  set  aside  their  verdict,  if  in  his  opinion  it  i<  ati^iiii'-t  ll;e 
law  or  the  evidence." 

Judge  Spear,  in  the  District  Court  of  the  United  States,  for  the  District 
of  Massacliusclts,  said  the  constitution  describes  trial  by  jury  without  defining 
what  that  trial  is.    We  are  left  to  the  common  law  to  learn  what  it  is. 

N'ow  there  are  innumerable  cases  on  this  subject.  P.Trsons  vs.  Bedford,  3 
Peters  43^.  which  is  the  first  federal  case  which  I  know  of.  so  far  as  tlie  United 
States  is  concerned.  Judge  Story  held  that  trial  by  a  jury  meant  a  trial  by 
jury  as  known  at  the  time  the  constitution  was  adopted,  and  note  the  significance 
of  that,  how  far  it  goes.  When  the  constitution  was  adopted  in  England,  trial 
by  a  jury  meant  instruction?  orally  by  the  judge  to  the  jury,  not  only  issues  of 
law  but  issues  of  fact,  and  as  I  uiiderslaud  the  law  today,  it  is  a  constitutional 
right  whith  cannot  be  taken  care  of  by  reason  of  our  United  States  constitu- 
tion that  the  federal  judge  may  instruct  orally  on  the  law  as  well  as  the  facts. 
On  the  other  hand,  if  the  state  had  no  such  provision  in  it  as  trial  by  jury,  I 
apprehend  that  notwithstanding  the  constitutional  limitations  as  to  the  United 
States  so  far  as  the  State  is  concerne<l,  it  would  be  within  the  power  of  the 
Slate  to  adjudicate  powers,  and  in  the  State  of  Ohio  you  have  that  provision, 
and  you  have  also  the  provision  which  protects  every  individual  in  his  rights 
and  gives  him  a  remedy,  and  I  do  not  believe,  as  I  understand  the  law,  that 
where  you  pass  a  law,  whether  you  call  it  a  compensation  act  or  a  personal  in- 
jury act,  or  any  other  form  of  act,  whether  it  be  a  modification  of  the  property 
relationship  or  a  modification  of  the  tort  relationship,  I  do  not  believe  it  il 
possible  to  have  due  process  except  by  an  eventual  and  a  final  appeal  to  a  court 
of  law,  if  it  be  a  law  Issue  with  an  ultimate  determination,  as  you  do  in  other 
propositions  of  due  process  of  law.  You  may  agree,  if  you  will,  that  you  will 
do  thus  and  so,  but  as  soon  as  one  man  refuses  to  pay  money  which  the  other 
man  demands  I  know  of  no  way  to  get  it  except  through  a  court  of  law.  Mow, 
do  not-  misunderstand  me.  I  beheve  it  is  possible  there  may  be  preliminary 
tribunals,  such  as  Interstate  Commerce  Commissions,  to  adjudicate  rights.  I 
believe  it  would  be  possible  to  have  a  board  of  arbitration,  but  1  do  not  know 
whether  it  would  he  economical  or  advisable,  it  would  be  agreed  upon  between 
tlic  ]>arlies  which  the  law  would  create  and  which  shall  have  charge  in  the  first 
instance  of  passing  upon  disputes,  and  there  may  be  an  appeal  from  that  to  i 
CDurt  of  law,  but  I  feel  strongly  convinced  that  any  act  which  provides  for  such 
a  board  of  arbitntion  for  such  a  method  of  distribution  without  an  eventual 
appeal  to  a  court  of  law,  would  be  dearly  unconstitutional  in  the  State  of  Ohio. 
Von  i;in   arbitrate   all   you   =ce   fit  but   if  the   party   refuses  to  pay   the  award  of 
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•ard,  1  do  not  know  how  you  can  collect  the  money  in  this  country  except 
cution,  and  that  can  only  be  done  by  the  judicial  tribunal,  and  not  by 
cutive  or  legislative  tribunal. 

Dw,  gentlemen,  what  does  this  all  lead  to?  I  have  discussed  the  New 
iw  in  part  a  little  but  from  that  standpoint.  I  would  like  to  call  atten- 
the  scheme  which  they  have  in  Massachusetts,  which  to  a  certain  extent 

the  English  method.  In  Massachusetts  they  have  passed  an  act,  they 
Ddilied  most  of  their  liability  laws  and  they  have  passed  an  act  for  the 

of  employers  to  the  employes  in  which  they  have  done  away  with  most 
so-called  common  law  defenses,  and  then  they  have  limited  under  that 
right  of  recovery  to  $4,000  for  injuries  and  $5,000  for  death.  I  do  not 
nd  by  that  law  that  they   have   taken   away  the  common   law   rights  to 

they  have  created  additional  rights,  but  at  the  same  time  in  creating 
sy  have  attempted  to  approach  the  so-called  scheme  of  compensation  by 
the  maximum  and  let  them  collect  between  that  and  a  minimum,  and 
with  that  is  a  scheme  for  a  voluntary  basis  of  insurance  which  the 
•  and  employe  may  enter  into  with  the  approval  of  the  state  board  of 
ion   and   whidi   will  bond  both   parties   after  they    have   entered   into   it. 

a  sort  of  modified  plan  but  the  difficulty  of  the  Massachusetts  scheme 
clined  to  think,  is  that  the  parties  do  not  avail  themselves  of  it  very 
d  they  do  not  enter  into  this  compensation  proposition.  However,  the 
iry  arrangement  of  giving  rights  of  action  under  a  statute,  with  a  lim- 
)unt  of  recovery,  approaches  a  so-called  compensation  scheme  and  is 
onstitutional.     In   all   compensation  schemes  which   contemplate  the   pay- 

a  liquidated  amount,  you  have  raised  the  issue  as  in  this  New  York 
you  recover  for  the  stipulated  amount  as  such,  if  one  party  refuses  to 
n  the  other  party  demands  payment.  Take  three  employes  on  a  rail- 
n,  say  they  are  fireman,  brakeman  and  conductor,  earning  $115  or  $120 
lonth.  One  is  18  years  of  age,  one  40  or  45  years,  and  one  approaching 
years.  We  will  say  each  loses  an  arm.  We  all  know  in  the  trial  of  a 
t  would  involve  all  of  them,  the  measure  of  damages  at  law  would  not 
ame.  The  young  man,  of  course,  would  and  ought  to  be  entitled  to 
IT  the  largest  amount,  than  the  one  approaching  70  years  of  age,  be- 
has  his  life  before  him,  yet  under  your  scheme  of  compensation,  I  am 

from  constitutional  provision,  you  arc  providing,  irrespective  of  the 
of  injury,  and  based  upon  a  contract  relationship,  that  so  much  shall 
roni  A  to  B.  In  other  words  it  may  not  have  any  direct  relation  to 
r  although  it  may  have  an  indirect  relation  to  it.  That  is  another  thing 
:o  consider  from  the  standpoint  of  constitutional  relations.  Is  it  pos- 
tr  our  system  or  law  without  a  voluntary  understanding  as  to  the  pay- 
)remiums  or  agreement  as  in  the  Massachusetts  case,  or  first  Xcw  York 
hich  1  have  referred  to,  is  it  possible  to  compel  A  to  pay  money  to  B 
eference  to  B's  injury  except  indirectly  in  arbitrary  amounts.  I  do 
1  am  not  at  present  sufficiently  well  informed  to  voice  my  views 
ntatively  on  that.  I  can  see  a  great  deal  of  danger  from  a  constitu- 
ndpoint  in  all  these  compensation  acts  which  arc  compulsory  so  far  as 
Dyer    is    concerned,    which    takes    specnlative    sums    from    him    for    the 

the    employe   without   his    consent   and    without    regard    directly   to   the 

character  of   the   injury   sutYcrod.     It   mi'j:]it   be   possible   to   avoid   that 

your  arbitration  board  wlnrli   irom  a  practical   standpoint  might  adjust 
es,    but   where   do  you   get   away    from   all    \oiir   va-^t   amount   of   litiga- 
1  exists  today, 
iild    disriiss   a   great   many    more   f|nestir)!is    prcsntnahly    on    this    subject, 
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M?.   Casf.y:     ?%"-:.   I   rr.i-.k  we  are    further   a-.v-iy    fri-n   t/nt   t!:ir.   ar.y  ether. 

r.0  r-.t  t'iric  :t  ^^i-iii-.e  -j-.^er  oi:r  fre-r".:  ::r.  .r-^-.s  ir.d  C'^"st:t'.:t:--':i:  l:Ti:ta- 

tfor.   t^    '^,:'<t   I'rt   errp'.-:   •:r   or  e'r.;!:>e   ;'i:e   :r.i::r\:-:e   with   a   thir.i   party.     It 

btiir.?!'.;.  h',tweer.  ez:::-.  ctrer.  yet  rry  ::::::;::  :^  r  :t  worth  rrrj-'.i  or.  that,  bc- 
ca':=e  I  have  r.ot  given  as  rr.wz'r.  th^-'jjht  t3  ir.-!'j-tria!  ir.s-jrar.^e  as  it  der/.a'^ds, 
a::'  I  'io  ret  k-ow  \\' ''ir.tr  you  ca-:  '"1-5  a  \'^w  wh::h  w:i!  c:?r:-.pel  yc::  ar.  1  me 
ai'r.:.-.^t  o'lr  w:i!,  err.;.!o;  cr  ar.-:  er/.:!":e  to  co  to  ^crr.e  ore  else  arid  put  up 
f  re.rr.iri.i. 

?.r?.  Cii.y.iyyi.KS :     Yon  co'ild  t:ike  care  of  that  as  they  ilr^  in  Gemar^y. 

M?.  Caj-ly:  T  f^o  r.A  sre  how  y:>ii  car:  cet  away  froTi  the  questio".  of  con- 
st:t-:t:ora!  h.rr-.itation  ;::-t  t/e  sarr.e.  It  ail  eets  i^owr.  to  th:>  proposition.  .\s 
lor?  as  we  eo  voi'jr.tirf.y  we  ree-i  ro  !r.w :  br.t  when  you  cet  back  to  t>c  act, 
if  a  nja*;  refuses  to  i-.'jy  r.-.o-'.-.y.  you  car.r^t  iii.ike  a  n-.an  pay  nioney  t^  aro:!'er 
wit!  0'.:t  t"  ttir.i^  ir.to  co-.irt.  I  tlo  ret  .sec  r'^w  you  can  eet  away  from  that.  .An 
a'^In.ir.i-trative  boly  cair.rt  i^<iiie  ar:  ext-.^vT ::*::. 

\l?.  Ch*.:?m.*n':  Whtt  eirT,!o>me-t-  should  the  act  cover;  have  y-vj  any 
op: r.  ion   on  tiiat? 

y.rt.  CsKRv:     I  have  no  opinion  on  that. 

Mp.  Chairma.v:  Then  you  wou]«i  n«">t  have  any  opinion  whether  all  in- 
juries  -h*^  "!d  '>e  co\ercd  irre-^f  ective  of  netrliLence? 

M'-'.  Carkv:     I  h.'ive  n'»  opini-.n  on  thit,  either.    I  have  not  got  to  the  details. 

Vi?  Chairma.v:  Shall  all  persons  ei:q:aeed  in  such  employments  be  included? 
?','■"  :'•  '  n'«i' ymeMit«5  be  in.'luried  ? 

^''.   (a'.'F.v:     I    do  n"t  tl  ink   I   unilcr^taiid   your  question. 
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Mr,  Chairman:     Shall  all  persv»ns  engaged  in  employments  be  included? 

Mr.  Carey:     I  presume  a  general  scheme  ought  to  be  worked  out  whereby 

body — some  things  I  imagine  you  will  have  to  work  out — a  scheme  ought  to 

>rked  out  particularly  for  everybody,  I  imagine.    When  "you  get  down  to  dc- 

there  would  be  a  good  many  that  you  would  have  to  eliminate. 

VfR.  Chairman  :     Should  the  compensation  be  paid  in  installments  or  in  a. 

sum? 

kiR,  Carey:     1  have  no  opinion  on  that. 

dR.   Chairman:     Now,  then,  what  about  the  length  of  the  waiting  period 

the  accident  until  this  compensation  should  be  paid? 

rlR  Carey  :     I  have  not  given  much  thought  to  that. 

Ik.  Chairman:     Have  jou  any  opinion  as  to  what  dependents  of  persons 

should  be  included? 

Ir-  Carey  :     Xo. 

Ir.  Chairmaj^'  :     Have  you  any  opinion  as  to  whether  an  employe  should 

)ute  to  this   fund? 

Ir.  Carey:    What  fund? 

Ir.  Chairman  :    To  a  fund  raised  by  a  compensation  act  or  an  insurance 

[r.   Carey:     You   mean   your  scheme   of   industrial  —  of   course  under  the 

1  system  there  is  no  fund. 

[r.  Chairman  :     Under  the  compensation  act. 

[r.  Carey:     I  am  of  the  opinion  that  the  burden  ought  to   be  distributed 

n   the   employer   and   employe  on  some  equitable  basis,   whether   it   be   the 

It  of  money  or  the  surrender  of  rights. 

■r.  Chairman:    What  in  your  opinion  should  be  the  method  of  determin- 

itroversies  ? 

R.    Carey:     I   have   attempted    for   some   time  to   suggest  that   I   did   not 

that  any  controversy  involving  the  payment  of  money,  could  be  deter- 
finally  except  in  a  court  of  law.  I  presume  if  the  parties  can  agree  ^ 
rily  agree  on  their  dispute;  if  not,  there  ought  to  be  some  kind  of  arbi- 

to  which  they  can  appeal. 

R.   Chairman:     In   case  of  compensation  act,  or  insurance  act  should  be 

upon,  do  you  think  in  your  opinion  that  all  the  liability  laws  and  the 
ti   laws,   furnishing  the  present   remedies,  should  be  repealed? 

R.    Carey  :     I    think   I    have   discussed   that,  or  attempted   to   discuss   that 

Jioroughly.     I   do  not  believe  that  you  could  equitably  have  any  distribu- 

the  premiums,  as  I  call  it;  I  do  not  mean  by  that  alone  the  payment  of 

without  the  law  be  voluntary   on   the   part  of  both  parties,  or   compul- 

the  part  of  both  parties. 

R.  Chairman:  I  will  read  an  opinion  here  on  one  point  by  Prof, 
•n    of    the    Harvard    law    school : 

■  a  law  can  be  framed  which  is  constitutional  in  its  main  purpose,  some 
ry  (luestions  may  arise,  chief  among  them  beiiv.^  the  possibility  of  avoiding 
jury?  In  my  opinion,  this  can  be  done.  A  person  can  undoubtedly  waive 
t  to   a  jury  trial   and  by  i^iving  the  workman  alternative  riii:hts  either  at 

law  or  under  a  compensation  law,  but  compelline:  him  to  elect  aftor  the 
/hich  he  will  have,  it  would  seem  that  the  procedure  unrler  the  compcnsa- 
'  need  not  include  jury  trial  so  far  as  he  is  concerned.  But  the  enij)loyer 
a  constitutional  right  to  jury  trial,  though  he  may  not  care  to  insist  upon 
however,  the  procedure  under  the  compensation  statutes  requires  forms 
F  which  common  law  courts  cannot  give,  it  would  seem  constitutional  to 
!   remedy  to  a  court  having  equity  powers  and  not   havin^j  a   jury.     The 

pay  the  compensation  in  installments  and  to  diminish  ancl  increase  it 
given  by  the  statute  and  such  relief  cannot  be  secured  by  a  common  law 
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•  idgincni.  There  i^  iu>  «]'»i:gt  \\v.\X  new  equitable  rights  may  be  created  by  statutes. 
.  orinstance,  in  m.iiiy  vta*c-  bilh  in  equity  by  way  of  attachment  or  trustee  process 
^re  allowed,  and  under  the:)e  statutes  cases  of  purely  legal  aspect  are  tried  in 
equity;  the  only  ground  of  equity  jurisdiction  being  the  necessity  of  equitable 
;t]d  to  seize  pr'^jR-riy  to  s-'oure  the  plaintiff's  judgment.  Other  instances  might  be 
adde'l.  There  i^  no  douht  al-o,  thai  in  regard  to  equitable  rights,  the  parties  have 
no  crn-stitutional  rij^'r.i  i*    trini  by  jur\."     Parker  v.  Simpson,  1?50  Mass.  3^.?4. 

Mr.  Carey:     I  know   Pmf.  \\  illiston  very  well.     He  has  j^tated  a   very   fa- 
miliar  fundamental  doctrine  there.     The  only  rights  which  we  are  preserving  by 
the  constituti"nr'd  pr«'\  i^i'^-r.    as   t«»  jury   trial   are  commr»n   law   rights.     W'c    have 
many   instances  today   in  our  statJte>  of  rights  which   are  called  queton   actions, 
rights  of  various  kinds  which  are  purely  stautory  which  did  not  exist  at  common 
law  where  those  rights  may  be  adjudicated  in  a  court  other  than  a  court  of  law. 
There   is  no  question   ab^-iut  that   proposition.     The   right  to  an  accounting    from 
the  standpoint  of  the  payment  of  money  sometimes  is  so  complicated  that   it  has 
been  determined  that  a  court  of  equity  could  handle  it.    I  am  riot  prepared  to  say 
whether  I   agree   with   Prof.   W  illist*  n   or  not  that  the  requirement   of  the   pay- 
ment of  sums  in  installments  rather  than  in  single  lump  sums  would  necessitate 
a  court  of  equity  act.     I  can  say  that  it  might  be  better  to  have  a  single  adjudi- 
cation on  the  subject  by  a  court  of  equity  rather  than  to  have  innumerable  suits 
at  law  for  each  installment,  and  on  that  basis  it  might  be  argued  that  a  court  of 
equity  would  take  jurisdiction.     Prof,   Williston   has   simply  announced  the  aca- 
demic fundamental  principles  of  equity  but  where  you  get  down  to  a  proposition 
that  money  is  to  be  paid  and  that  is  all  there  is  to  be  adjudicated  and  that  there 
is  no  complications  of  any  kind  or  character,  and  it  is  simply  a  question  of  how 
much  money  is  to  be  paid,  the  chances  are  as  was  shown  in  the  Interstate  Com- 
merce statutes,  that  a  court  of  law  has  got  to  adjudicate  rights. 

Mr.  Chairm.an:  We  will  now  hear  from  Hon.  Samuel  West,  representing 
the  Lake  Shore  &  Michigan  Southern  Railway  Company. 

Mr.  West:  Mr.  Chairman,  I  only  have  here  a  few  figures  which  I  want 
to  leave  with  the  Commission  for  such  information  as  they  may  obtain  from 
them. 

It  is  impossible,  of  course,  for  the  company  to  say  just  how  many  of  its 
operatives  work  in  Ohio,  but  we  do  know  that  14,248  employes  of  the  company 
live  in  this  State,  out  of  a  total  number  of  28,203. 

There  were  killed  last  year,  1009,  in  Ohio,  30  employes;  permanently  in- 
jured, by  loss  of  an  eye,  leg,  arm,  or  some  spinal  injury,  or  something  of  that 
kind,  21  employes;  injured  where  the  disability  existed  seven  days,  727;  or  a  total 
of  778  employes  of  the  company  either  killed,  permanently  or  rather  seriously 
injured. 

We  figure  from  the  best  data  obtainable  by  us  that  there  was  due  to  the 
negligence  of  the  injured  person  184  of  the  total  deaths  and  injuries,  or  24  per 
cent;  due  to  the  rcelicrence  of  the  company  or  some  other  employe,  135  or  17 
per  cent;  while  tliere  was  due  to  the  inherent  risks  of  the  business  4')0,  or  about 
59  per  cent,  the  railroad  business  of  course  being  extra  hazardous. 

You  may  want  some  figures  as  to  what  we  did  with  those  cases.  There 
were  30  death  cases.  We  settled  22  of  them.  There  were  only  5  of  the  30 
sued.  There  still  remain  unsettled  only  3.  We  paid  to  settle  the  22  cases  $31,660, 
or  an  average  of  $1,130.08  per  case. 

Of  the  permanent  injuries,  21  in  number,  18  were  settled,  only  one  was 
sued  and  two  remain  unsettled.  To  settle  the  18  cases  we  paid  on  an  average 
$1,081.11. 

Of  the  miscellaneous  injuries,  serious  injuries  resulting  in  disability  of 
over  seven  days,  beine:  727  in  number,  we  settled  550.  There  are  168  remaining 
iin<;ettled  and  none  of  them  were  sued.     We  paid  in  the  settlement  of  these  559  \ 
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$21,966.60,  and  that  approximates  o4  per  cent  of  the  time  lost  by  the  em- 
s  who  were  injured  in  that  class  of  injuries. 

Now  of  the  1(58  which  remain  unsettled,  138  lost  between  seven  and  four- 
days  time,  so  that  they  were  not  very  serious  injuries;  22  lost  over  four- 
ind  less  than  30  davs,  and  8  lost  over  30  davs. 

^Ve  employ  of  course  many  men  who  are  not  engaged  in  any  more  hazardous 
:ss  than  the  average   manufacturing   business.     Others   arc   engaged   in   the 

hazardous  business  of  pulling  trains  or  tending  switches  or  crossing  and 
5,  or  working   on    the   track,   which   under   modern    conditions,   where    fast 

are  operated  is  an   extra  hazardous  business, 
n  the  death  cases   in   Ohio  24   occurred  in  the   hazardous   employment,   or 

cent;  6  in  the  non-hazardous  employment,  or  20  per  cent. 
If  the  permanent   injuries   13   were   received   by   men   engaged  in   the  haz- 

business,  and  8  or  38  per  cent  by  men  engaged  in  non-hazardous  employ- 

f  the  temporary  injuries  there  were  only  351  hurt  while  engaged  in  haz- 
employment,  or  48  per  cent,   while  376   were  hurt  while  engaged   in  the 
zardous  employment,  or  52  per  cent. 

be  settlement  that  we  make  and  did  make  with  these  employes,  so  far  as 
md  serious  personal  injuries  arc  concerned,  for  accidents,  permanent  in- 
^esulting  in  the  loss  of  a  member,  or  an  eye,  were  largely  made  based 
sideration  of  legal  liability.  But  we  pay  many  cases  where  there  is 
no  legal  liability  at  all,  the  company  having  adopted  the  principle,  or 
:tice  rather,  of  paying  something  around  $250  regardless  of  legal  liability, 
case,  1  moan  of  death  or  case  of  loss  of  leg  or  eye,  or  a  permanent 
accident  of  that  kind. 

making  these  settlements  some  consideration  is  given  not  only  to  legal 
but  to  the  dependents  of  the  injured  person,  his  length  of  service  with 
pany,  his  record,  whether  or  not,  notwithstanding  he  is  permanently  in- 
ith  loss  of  hand  or  foot,  we  cannot  give  him  employment  in  some  other 
»f  the  business.  These  things  are  taken  into  account, 
en  it  comes  to  settling  for  temporary  disabilities  resulting  in  the  loss 
than  seven  days  time,  the  question  of  legal  liability  is  not  particularly 
d,  whether  the  company  is  thought  to  be  legally  liable  or  not.  We 
tlement  with  the  employe,  giving  him  all  the  way  from  one-third  to 
,  depending  on  circumstances;  not  only  the  immediate  circumstances 
;ng  the  accident,  but  his  own  circumstances  and  his  family. 
have  contracts  with  hospitals  and  surgeons  all  along  the  line,  and  treat- 
:hese  hospitals  and  by  these  surgeons  is  free  regardless  of  the  question 
iability.  In  addition  to  that  when  these  hospitals  or  surgeons  are  not 
t,  an  outside  surgeon  is  called  into  render  first  aid,  and  in  many  in- 
e  find  it  desirable  to  pay  for  service  a  longer  time  than  the  immediate 
nd  until  the  employe  has  recovered. 

,   gentlemen,  is  the  situation  so  far  as  our  company  is  concerned.     Mr. 
tinuing,   gave  a  very  lucid  and  instructive  exposition,  but  owing  to  de- 
lating  the  references  and   quotations,   it  was  not   possible   to   delay  this 
include   them. 


AFTERNOON  SESSION 

ZTommission  was  called  to  order  by  the  Chairman   in  the  Y.   M.  C.   A. 
It    Colvimbus,  Ohio,  November  30,   1910.  at  2 :00  o'clock  p.   m. 
Chairman:     Mr.  Carey  we  would  like  to  ask  you  some  questions. 
^ERKS  :      You  told  us  this   morning,  in   a   most   able   manner,   what    we 
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as  protecting  the  workmen  in  the  courts  are  concerned,  and  that  the  employer 
and  employe  ought  to  be  entitled  to  enter  into  a  voluntary  scheme  of  compensa- 
tion, sanctioned  by  State,  either  by  some  industrial  board  of  some  kind  or  other, 
or  prescribed  by  statute,  a  form  of  contract  that  the  employer  and  employe  might 
follow,  with  the  idea  of  their  mutual  advantage.  It  has  been  again  suggested, 
and  perhaps  I  think  if  it  can  be  worked  out  from  an  economical  standpoint,  it 
seems  to  be  something  we  would  all  grope  for,  if-  we  could,  in  the  question  of 
litigation,  that  the  whole  thing  ought  to  be  compulsory  if  you  could  take  care  of 
the  situation.  Now,  there  are  several  propositions  advanced;  they  are  all  modin- 
cations  of  the  law  of  contract.  I  believe  that  this  will  eventually  be  the  constitu- 
tional limitation  as  to  any  one  of  those  schemes,  I  believe  that  it  will  not  be 
possible  to  pass  a  law  in  this  country,  not  alone  from  the  standpoint  of  public 
opinion,  but  from  the  standpoint  of  our  constitutions  as  they  are  drawn  today, 
which  does  not  require  in  the  modified  contract,  made  by  the  legislature  that 
there  shall  be  some  form  bf  equitable  contribution  by  each  party.  I  do  not  be- 
lieve that  it  is  possible  to  pass  a  law  which  will  be  constitutional  which  thrusts 
the  burden  all  on  one  party  or  all  on  the  other  party  so  far  as  the  modification 
of  the  present  rights  are  concerned,  because  it  seems  to  me  that  in  the  analysis 
of  that  so-called  indefinite  power,  called  the  police  power,  you  must  make  it 
reasonable  and  all  statutes  must  be  reasonable,  all  based  upon  the  police  power, 
you  must  make  it  reasonable,  make  it  equitable,  and  you  cannot  make  it  suit- 
able unless  you  pass  a  law  where  you  modify  this  partnership  between  employer 
and  employe  in  respect  to  this  particular  thing  by  providing  that  their  relations 
shall  be  so  readjusted  that  each  gives  something  for  the  purpose  of  saving  that 
five,  six  or  seven  hundred  dollars  which  is  being  wasted  elsewhere,  and  for  the 
purpose  of  giving  to  the  employe  what  he  ought  to  get,  or  what  is  reasonable 
that  he  should  get  from  the  standpoint  of  protecting  him,  and  from  the  stand- 
point of  the  State  getting  away  from  this  vast  economic  waste.  Now,  that  means 
not  only  on  the  question  of  amounts,  I  do  not  care  to  discuss  amounts,  this 
morning,  because  I  think  that  is  pretty  nearly  the  last  thing  to  discuss.  That  is 
putting  the  cart  before  the  horse.  We  only  want  a  proposition  which  is  fair, 
which  is  reasonable  and  which  is  equitable.  You  have  got  to  determine  what 
the  relative  rights  of  the  parties  are  in  the  way  of  premiums,  and  let  us  not 
discuss  this  proposition  in  the  way  of  premiums.  I  do  not  mean  by  premiums 
the  payment  of  money;  I  mean  by  premiums  the  surrender  of  rights  and  you  can 
pay  your  premiums  only  by  having  your  insurer  and  insured  each  contribute, 
as  you  do  today  when  you  go  out  to  get  insurance,  a  fair  and  equitable  amount 
in  modifying  your  contractual  relationship. 

I  am  inclined  to  think  that  any  law  which  would  thrust  upon  one  party  or 
the  other  the  full  burden  of  paying  the  premium  would  be  such  a  modification 
of  the  voluntary  structural  relationship  between  parties  that  it  would  be  invalid. 
Therefore  it  does  seem  to  nie  that  the  scheme  must  be  absolute  from  the  stand' 
point  of  both  parties  or  it  must  be  voluntary  from  the  standpoint  of  both 
parties,  or  it  must  be  of  such  a  character  that  either  must  be  required  to  sur- 
render, by  one  party  as  well  as  the  other  party.  Take  now  for  the  purpose  oi 
illustration  the  New  York  law.  As  you  know  in  the  State  of  New  York  two 
acts  have  been  passed,  one  which  covers  all  employes,  except  certain  named 
employes,  or  those  enpaped  in  certain  character  of  employment,  which  are  in 
the  other  act.  The  first  act  which  covers  employers  generally,  is  an  act  which 
is  of  a  voluntary  character.  The  employers  and  employes  are  entitled  to  enter 
into  the  arran.cenicnt  with  each  other  subject  to  sanction,  I  believe,  and  as  be- 
tween them  what  is  the  situation  in  New  York  today?  There  have  been  modi- 
fied statutes,  employers'  liability  statutes,  and  to  my  mind  you  have  the  same« 
so  far  as  that  is  concerned,  the  old  economic  wastes.     You  have  lawsuits  goin? 
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on  all  the  time.  The  same  waste  to  lavvjers  and  other  parties,  that  goes  on  as 
far  as  that  proposition  is  concerned.  You  have  a  voluntary  scheme  in  which  the 
parties  may  waive  all  those  rights  that  are  covered  by  this  statute  from  a  stand- 
point of  suits  at  law  with  a  settlement  or  disposition  as  follows : 

I  am  coming  to  this  from  the  same  standpoint  of  economic  waste.  "Any 
question  whicli  may  arise  under  this  act  shall  be  determined  either  by  agreement 
or  by  arbitration  as  provided  in  the  code  of  civil  procedure  or  by  an  action  at 
law  as  herein  provided.  In  case  the  employer  fails  to  make  compensation  a« 
herein  provided  the  injured  workman  or  his  committee  or  guardian,  if  such  be 
appointed,  or  his  executor  or  administrator,  may  then  bring  an  action  to  recover 
compensation  under  this  article  in  any  court  having  juridiction  thereof,  or  in 
any  court  which  would  have  had  jurisdiction  if  an  action  for  recovery  for  dam- 
ages for  negligence  for  the  same  injury  between  the  same  parties.  This  article, 
however,  shall  not  be  construed  as  exceeding  the  jurisdiction  of  any  such  court 
to  award  judgment  for  an  amount  greater  than  now  allowed  by  law.  Such  action- 
shall  be  conducted  in  the  same  manner  as  actions  at  law  for  the  recovery  of 
damages  for  negligence.  The  judgment  in  sncli  action,  if  in  favor  of  the  plain- 
tiff, shall  be  for  a  sum  equal  to  the  amount  of  payments  then  due,  and  prospec- 
tively due  under  this  article." 

Where  do  you  get  away  from  litigation  there?  When  you  come  down  to 
the  question  of  dangerous  employment  in  Xcw  York  you  have  this  character  oi 
scheme,  and  I  think  I  can  show  you  in  a  minute  that  from  a  standpoint  of  human 
nature  that  under  the  scheme  in  the  other  case  you  are  going  to  have  more  liti- 
gation than  you  ever  had  before.  You  have  a  proposition  under  the  dangerous 
employment  act  in  New  York  which  preserves  the  rights  of  the  employe  as  they 
exist  under  the  statute. 

Now  I  am  not  saying  a  word  as  to  the  equity  of  that.  Let  us  assume  that 
it  is  fair  and  proper.  Then  you  have  so  far  as  the  employer  is  concerned  no 
voluntary  right  of  any  kind  or  character.  You  have  the  employe  put  in  the 
position  where  he  may  elect  to  take  his  compensation  under  the  so-called  plan 
or  bring  his  action  at  law  or  under  the  statute  as  the  case  may  be  and  the  de- 
tailed scheme  of  notices  as  to  whether  he  accepts  one  or  the  other  and  the 
employer  is  given  no  power  of  any  kind  or  character  to  elect.  Now,  the  supreme 
court  which  is  the  court  of  first  instance  in  New  York  has  held  this  act,  I  be- 
lieve—  I  am  not  sure  whether  this  act  or  the  otlier  has  held  certain  phases  of 
the  act  constitutional — 

Mr.  Chairman  :    The  act  of  hazardous  employment. 

Mr.  Carey:  The  supreme  appealing  court  has  also  held  it  constitutional 
in  certain  parts.  I  have  not  seen  the  opinion  so  I  do  not  know  the  details,  but 
1  venture  to  say  and  I  do  not  sec  any  way  getting  away  from  it,  that  notwith- 
standing that  proposition,  I  doubt  very  much  whether  it  is  possible  to  pass  a 
law  wherein  your  scheme  of  reorganization  the  contractual  statutes  the  employer 
pays,  as  he  does  in  New  York,  all  the  premiums  and  the  employe  is  left  with- 
out paying  any  premium,  whatever,  whether  tliat  is  due  process  of  law,  as  we 
understand  the  exercise  of  police  power.  But  aside  from  that  as  a  matter  of 
human  nature,  every  man  in  this  room  knows  that  if  he  be  an  employer  and 
a  law  be  passed  in  this  State  which  gives  his  employe  all  the  rights  that  he  has 
at  present  and  also  gives  him  to  take  the  election  of  compensation  and  says  to 
the  employer  that  he  shall  meet  every  issue  either  in  the  courts  or  elsewhere, 
and  if  due  process  of  law  eventually  requires  a  return  to  the  court  to  settle 
the  ultimate  situation,  you  are  going  to  have  here  just  what  they  have  got  in 
New  York,  and  the  result  of  which  I  am  going  to  tell  you  in  a  minute. 

Under  the  first  act  your  settlement  of  disputes,  if  they  do  not  care  to   sue 
in   an  action  at  law  on  the  contract,  because   it  is   recognized  there  that  having 
19 
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voluntarily  entered  into  an  arrangement  whereby  the  employer  and  employe 
voluntarily  modified  their  former  status  of  employment  by  entering  into  this 
modiJied  contractual  relationship  of  employment;  but  where  the  law  thrusts  upon 
one  party  without  his  volition  the  obligation  to  modify  his  contract  and  he  does 
tiot  get  an  equitable  return  as  he  thinks,  whether  it  be  equitable  or  not,  I  do 
not  care  now,  human  nature  is  such  that  every  single  employer  is  not  going  to 
pay  his  bill  unless  he  can  settle  as  he  does  today,  out  of  court,  without  law, 
and  it  is  not  necessary  for  you  to  have  laws  to  compromise.  These  settlement 
of  disputes  are  only  where  you  won't  settle,  won't  compromise, 

"Any  question  which  may  arise  under  this  act  shall  be  determined  either 
by  agreement  or  by  arbitration  as  provided  in  the  code  of  civil  procedure  or  by 
an  action  in  law  as  herein  provided." 

That  simply  means  where  an  employe  steps  up  and  says,  "Here,  I  am  in- 
jured, and  under  the  law  you  are  responsible.  And  I  want  my  compensation 
in  accordance  with  the  law."  The  employer  says  "I  do  not  recognize  that,  I 
won't  pay  that;  I  do  not  think  you  are  hurt  and  I  do  not  think  you  are  entitled 
to  as  much  as  you  say  you  are." 

"In  case  the  employer  fails  to  make  compensation  as  herein  provided  the 
injured  workman  or  his  committee  or  guardian,  if  such  be  appointed,  or  his 
executor  or  administrator,  may  then  bring  an  action  to  recover  compensation 
under  this  article  in  any  court  having  jurisdiction  thereof,  or  in  any  court  which 
would  have  had  jurisdiction  of  any  action  for  recovery  of  damages  for  n^Ii- 
igence  for  the  same  injury  between  the  same  parties.  This  article,  however,  shall 
not  be  construed  as  exceeding  the  jurisdiction  of  any  such  court  to  aw^ard  judg- 
ment for  an  amount  greater  than  now  allowed  by  law," 

I  have  been  talking  with  the  claims  attorney  of  the  New  York  Central,  and 
he  tells  me  that  the  litigation  is  going  on  just  the  same.  In  other  words,  all 
you  have  in  this  NeW  York  statute  in  my  mind,  is  that  you  are  piling  up  your 
statute  books.  You  have  got  modified  rights.  I  will  admit  the  law  is  consti- 
tutional, that  there  may  be  no  question  from  start  to  finish,  that  every  single 
feature  can  be  upheld;  that  every  feature  is  fair  and  reasonable  and  just,  as 
1)etween  the  parties.  I  say,  to  my  mind,  as  that  proposition  works  out  you  have 
tiot  got  an3rthing  more  or  less  than  adding  so  much  more  statutes  to  the  New 
York  laws,  and  so  much  more  litigation  than  you  had  before,  because  I  think 
the  more  bulky  the  laws  are  the  more  the  lawyers  get  out  of  it  and  the  more 
waste  there  is  in  the  process.  In  other  words,  I  believe  instead  of  three  or  six 
•hundred  dollars  waste  now,  you  may  have  seven  or  eight  hundred  dollars  in  New 
York,  because  your  final  arbiter  here  is  a  court  of  law  or  a  suit  for  damages  for 
negligence,  just  as  in  any  other  case,  and  you  have  this  proposition:  After  we 
have  put  all  these  things  in  for  the  benefit  of  everybody,  and  you  can't  agree 
you  go  back  to  your  old  proposition  and  sue  it  out  What  is  left?  And  where 
do  you  stand  from  a  standpoint  of  litigation?  It  doesn't  benefit  the  empteye 
and  it  doesn't  benefit  the  employer  at  all.  In  the  New  York  law,  as  I  understand 
it,  that  proposition  was  inserted  for  the  purpose  of  protecting  due  process  of  law. 
Now,  let  us  see,  gentlemen,  what  is  the  significance  of  this  jury  question.  It 
has  been  assumed  a  great  deal  to  have  this  final  appeal  to  a  jury,  perhaps  some 
plan  of  this  kind,  because  the  employers  want  it  and  the  employes  want  it  at 
the  last  moment.  That  may  or  may  not  be,  but  you  can  see  what  that  will  be 
from  a  standpoint  of  economic  waste.  If  you  are  going  to  pass  any  compulsory 
compensation  acts  in  this  country  and  prescribe  a  form  of  contract  which  shall 
be  entered  into  between  the  parties,  assuming  that  it  be  absolutely  fair  on  both 
sides,   I    am   of   the   opinion   that   you   cannot   have   due   process   of   law,    as   we 
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understand  it,  here  in  any  State  which  prescribes  that  there  shall  be  a  trial  by 
jury  to  adjudicate  the  rights  between  the  parties,  unless  there  be  ultimately  a 
final  appeal  to  a  jury. 

Now,  that  brings  me  right  back  to  the  proposition  which  shows  the  entfre 
distinction  between  this  country  and  those  countries  where  they  do  not  have  con- 
stitutional limitation,  as  we  understand  it. 

In  the  English  act,  as  you  no  doubt  know,  there  appears  a  provision  for 
the  form  of  a  Board  of  Arbitration  which  shall  finally  determine  and  dispose 
of  everything.  That  would  be  a  splendid  thing  if  we  could  have  that  in  this 
country.  You  have  also  the  provision  that  if  the  workman  elects  to  sue  under 
the  employers'  liability  act  and  it  be  held  in  court  that  he  has  no  right  of  action, 
that  the  judge  shall  sit  as  arbiter  and  award  compensation.  That  might  be  an 
excellent  proposition  if  we  could  have  it  in  this  country,  but  I  doubt  very  much 
whether  it  is  possible  under  any  kind  or  character  of  circumstances  to  adjudi- 
cate the  rights  between  parties  without  following  ultimately  and  finally  some 
court  procedure.  We  are  perfectly  familiar  in  this  country  with  what  is  rapidly 
developing  and  what  is  known  as  government  by  Commission.  We  have  a  splen- 
did illustration  of  that  in  the  Interstate  Commerce  Commission.  We  know  that 
that  Commission  acts  not  only  in  an  administrative  capacity  but  it  acts  in  a  judi- 
cial capacity,  and  I  want  to  call  your  attention  to  the  limitations  put  into  the 
powers  of  that  Commission  to  illustrate  the  proposition  exactly  that  I  am  to  make 
now. 

It  has  been  held  both  by  the  supreme  court  of  the  United  States  and  by  the 
state  courts  that  in  our  co-ordinate  form  of  government,  executive,  judicial  and 
legislative,  it  is  beyond  the  power  of  any  co-ordinate  branch  to  assume  to  itself 
the  functions  of  any  other  branch.  In  other  words,  in  classifying  your  form  of 
government  in  this  State  of  Ohio  or  in  the  United  States  along  those  three 
classes.  All  our  government  is  on  that  basis.  We  know  of  no  form  except  ex- 
ecutive, legislative  and  judicial.  We  have  po  despots  except  the  people.  They 
arc  the  arbiters  and  form  the  government  finally.  But  whenever  we  delegate 
powers,  we  delegate  them  to  one  of  those  three  departments.  Now,  it  has  been 
held,  and  I  think  every  lawyer  will  agree  with  me  that  as  soon,  as  one  of  those 
departments  usurp  the  function  of  another  department,  that  is  void.  You  cannot 
confer  upon  a  federal  court,  it  has  been  held,  administrative  powers.'  You  can- 
not confer  upon  an  administrative  body  like  a  Commission,  judicial  powers  in 
the  sense  that  they  shall  be  final  powers,  nor  can  you  do  that  to  the  legislative 
branch  of  the  government.  The  Interstate  Commerce  Commission  is  organized 
on  the  theory  of  an  administrative  and  judicial  body,  with  a  final  appeal  to  the 
courts  of  the  United  States  to  test  the  issues  which  are  there  eventually  raised. 
They  pass  time  and  again  in  a  judicial  way  upon  many  of  the  propositions  which 
come  up  to  them,  but  there  is  a  final  and  eventual  appeal  to  a  court,  and  the  law 
is  so  drawn  that  if  it  be  an  issue  involving  what  is  knowji  as  an  equitable  issue, 
that  is,  not  a  common  law  issue,  then  procedure  may  be  had  in  a  federal  court 
according  to  the  law  of  equity,  and  if  it  is  a  common  law  issue,  namely,  the  pay- 
ment of  money  by  one  party  to  another,  then  the  appeal  is  along  the  same  line. 
This  is  what  the  amended  statutes  provide.  As  the  interstate  Commerce  Com- 
mission acts  today  there  is  no  such  thing  as  due  process  of  law,  as  I  understand 
the  law,  unless  it  be  as  an  eventual  appeal  to  that  co-ordinate  branch  of  our  gov- 
ernment which  passes  upon  disputes  between  us.  And  you  may  as  long  as  you 
agree,  of  course,  settle  matters  by  arbitration  or  otherwise,  but  the  moment  the 
man  says  he  wants  money  and  the  other  man  refuses  to  pay  it,  then  I  know  of  no 
way  to  adjust  the  situation,  except  eventually  at  least  reacliing  the  proper  tribunal, 
which  handles  that  in  our  co-ordinate  branch  of  government.  So  you  see  you 
are  confronted  in  all  this  question  of  compensation,  right  straight  through,  with 
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the  proposition,  are  you  going  to  pass  a  law  which  puts  upon  your  statute  books 
a  lot  more  statutes  to  litigate  over  in  that  branch  of  government  which  handles 
litigation,  or  are  you  going  to  bring  about  an  economic  condition,  where  the  parties 
will  agree  or  arrange  upon  such  a  situation  that  will  be  equitable  to  both  to  get 
rid  of  all  this  economic  waste.  Now,  in  every  State  which  has  a  statute  which 
says  that  trial  by  jury  shall  be  preserved  as  known  to  the  common  law,  there  is 
not  any  question  to  my  mind  that  due  process  of  law  means  eventually  an  ap- 
peal to  a  court  of  law. 

I  am  going  to  read  here  an  act;  it  is  not  very  long,  as  to  what  was  said 
about  "Trial  by  Jury"  by  the  Supreme  Court  of  the  United  States  in  The  Cap- 
itol  Traction  Co.  vs.  Hoflf,  174  U.  S. 

"Trial  by  Jury,  in  the  primary  and  usual  sense  of  the  term  at  the  common 
law  and  in  the  American  constitutions,  is  a  trial  by  a  jury  of  twelve  men  in 
the  presence  and  under  the  superintendence  of»  a  judaic  empowered  U)  instruct 
them  upon  the  law  and  to  advise  them  upon  the  facts,  and  (except  upon  acquittal 
of  a  criminal  charge)  to  set  aside  their  verdict,  if  in  his  opinion  it  is  aiiain^^t  the 
law  or  the  evidence." 

Judge  Spear,  in  the  District  Court  of  the  United  States,  for  the  District 
of  Massachusetts,  said  the  constitution  describes  trial  by  jury  without  defining 
what  that  trial  is.    We  are  left  to  the  common  law  to  learn  what  it  is. 

Now  there   are   innumerable   cases   on   this  subject,   Parsons   vs.   Bedford,  3 
Peters  433,  which  is  the  first  federal  case  which  I  know  of,  so  far  as  the  United 
States   is    concerned.     Judge    Story   held    that   trial   by   a   jury   meant    a   trial  by 
jury  as  known  at  the  time  the  constitution  was  adopted,  and  note  the  significance 
of  that,  how   far  it  goes.     When  the  constitution  was  adopted  in   England,  trial 
by  a  jury  meant  instructions  orally  by  the  judge  to  the  jury,  not  only  issues  of 
law  but  issues  of   fact,  and  as  I  understand  the  law  today,  it  is  a  constitutional 
right  which   cannot  be  taken  care  of  by   reason  of  our   United   States  constitu- 
tion that  the   federal  judge  may  instruct  orally  on  the  law  as  well  as  the  facts. 
On  the  other  hand,  if  the  state  had  no  such  provision  in  it  as  trial  by  jur>',  I 
apprehend   that   notwithstanding   the   constitutional   limitations   as   to   the    United 
States  so   far  as  the   State   is   concerned,   it   would  be   within   the   power  of  the 
State  to  adjudicate  powers,  and  in  the  State  of  Ohio  you  have  that  provision, 
and  you   have   also   the   provision   which   protects  every   individual    in   his    rights 
and  gives  him  a   remedy,  and  I   do  not  believe,  as  I   understand   the  law,  that 
where  you  pass  a  law,  whether  you  call  it  a  compensation  act  or  a  personal  in- 
jury act,  or  any  other  form  of  act,  whether  it  be  a  modification  of  the  property 
relationship   or   a   modification   of   the   tort   relationship,    I    do    not   believe   it  is 
possible  to  have  due  process  except  by  an  eventual  and  a  final  appeal  to  a  court 
of  law,  if  it  be  a  law  issue  with  an  ultimate  determination,  as  you  do  in  other 
propositions  of  due  process  of  law.     You  may  agree,  if  you  will,  that  you  will 
do  thus  and  so,  but  as  soon  as  one  man  refuses  to  pay  money  which  the  other 
man  demands  I  know  of  no  way  to  get  it  except  through  a  court  of  law.     Now, 
do   not-  misunderstand   me.     I   believe    it   is   possible   there    may    be    preliminary 
tribunals,    such    as    Interstate    Commerce    Commissions,    to    adjudicate    rights.     I 
believe  it  would  be  possible  to  have  a  board  of  arbitration,  but   I  do  not  know 
whctlior  it  would  be  economical  or  advisable,  it  would  be  agreed  upon  between 
the  parties  which  the  law  would  create  and  which  shall  have  charge  in  the  first 
instance  of  passing  upon  disputes,  and  there  may  be  an  appeal  from  that  to  a 
court  of  law,  but  I   feel  strongly  convinced  that  any  act  which  provides  for  such 
a   board   of   arbitration    for   such   a   method   of    distribution    without   an   eventual 
appeal  to  a  court  of  law,  would  be  clearly  unconstitutional  in  the  State  of  Ohio. 
Yon  can  arbitrate  all  you   see   fit  but  if  the  party  refuses  to  pay  the  award  of 
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that  board,  1  do  not  know  how  you  can  collect  the  money  in  this  country  except 
by  execution,  and  that  can  only  be  done  by  the  judicial  tribunal,  and  not  by 
the  executive  or  legislative  tribunal. 

Now,  gentlemen,  what   does  this   all   lead  to?     I   have   discussed   the   New 
York  law  in  part  a  Iktle  but  from  that  standpoint.     I  would  like  to  call  atten- 
tion to  the  scheme  which  they  have  in  Massachusetts,  which  to  a  certain  extent 
follows  the   English   method.     In   Massachusetts   they   have   passed   an   act,   they 
Rave  modified  most  of  their  liability  laws  and  they  have  passed  an  act  for  the 
liability  of  employers  to  the  employes  in  which  they  have  done  away  with  most 
of  the  so-called   common   law   defenses,   and   then   they   have  limited   under  that 
act  the  right  of  recovery  to  $4,000  for  injuries  and  $5,000  for  death.     I  do  not 
understand  by  that  law  that  they  have  taken   away  the  common   law   rights  to 
sue,  but  they  have  created  additional   rights,  but  at  the  same  time  in  creating 
them  they  have  attempted  to  approach  the  so-called  scheme  of  compensation  by 
limiting  the  maximum  and  let  them  collect  between  that  and   a  minimum,  and 
coupled   with    that   is   a   scheme    for   a   voluntary   basis   of    insurance   which   the 
employer  and  employe   may  enter  into  with  the  approval   of  the  state  board  of 
conciliation   and   whidi   will   bond   both   parties   after   they   have   entered   into   it. 
There  is  a  sort  of  modified  plan  but  the  difficulty  of  the  Massachusetts  scheme 
I  am    inclined   to   think,  is  that  the  parties   do  not   avail   themselves   of   it  very 
much    and  they  do  not  enter  into  this  compensation  proposition.     However,   the 
preliminary  arrangement  of  giving  rights  of  action  under  a  statute,  with   a  lim- 
ited  amount   of    recovery,    approaches    a    so-called    compensation    scheme    and    is 
clearly  constitutional.     In   all   compensation  schemes  whidi   contemplate   the  pay- 
ment of  a   liquidated  amount,  you  have   raised   the   issue   as   in   this   New   York 
act,  can  you  recover   for  the  stipulated  amount  as  such,  if  one  party   refuses  to 
pay  when   the   other   party   demands   payment.     Take   three   employes   on   a   rail- 
road train,  say  they  are  fireman,  brakeman  and  conductor,  earning  $115  or  $120 
each  a  month.     One  is  18  years  of  age,  one  40  or  45  years,  and  one  approaching 
65  or  70  years.     We  will  say  each  loses  an  arm.     We  all  know  in  the  trial  of  a 
lawsuit  it  would  involve  all  of  them,  the  measure  of  damages  at  law  would  not 
be  the  same.     The  young  man,   of   course,   would   and   ought   to   be   entitled   to 
get  by   far  the   largest  amount,  than   the   one   approaching  70  years  of   age,   be- 
cause he  has  his  life  before  him,  yet  under  your  scheme  of  compensation,  I  am 
speaking    from    constitutional    provision,    you    arc    providing,    irrespective    of    the 
question  of  injury,  and  based   upon  a   contract   relationship,   that   so   much   shall 
be  paid  from  A   to  B.     In  other  words  it  may  not  have  any  direct  relation  to 
the  injury  although  it  may  have  an  indirect  relation  to  it.     That  is  another  thing 
for  you  to  consider   from  the   standpoint   of   constitutional   relations.     Is   it   pos- 
sible under  our  system  or  law  without  a  voluntary  understanding  as  to  the  pay- 
ment of  premiums  or  agreement  as  in  the  Massachusetts  case,  or  first  New  York 
statute,  which  I  have  referred  to,  is  it  possible  to  compel  A  to  pay  money  to  B 
without   reference   to   B's   injury   except   indirectly    in    arbitrary    amounts.      I    do 
not   know.      I   am    not   at   present    sufficiently   well    informed    to   voice    my    views 
except  tentatively  on  that.     I  can  see  a  great   deal   of   danger   from  a   constitu- 
tional standpoint  in  all  these  compensation  acts  which  arc  compulsory  so   far  as 
the    employer    is    concerned,    which    takes    spccnlative    sums    from    liim    for    the 
benefit   of  the  employe   without  his   consent   and   without   regard   directly   to   the 
particular  character  of  the   injury    suffered.     It   niii^ht   l)e   possible   to   avoid   that 
by  having  your  arbitration  board  wliich   from  a  practical  standpoint  might  adjust 
the  equities,   but  where   do  you   get   away    from   all   your   vast   amount   of   litiga- 
tion which  exists  today. 

I    could   discuss   a   great   many   more    rjuestio:is    presumably    on    this    subject, 
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one  I  imagine  could  go  on  all  day  because  the  subject  bristles  with  ideas,  but  I 
think  I  have  now  taken  up  more  time  of  the  Commission  than  I  should. 

So  far  as  the  railroads  are  concerned,  we  want  to  protect  our  employes, 
if  we  only  knew  how  to  do  it  by  any  appropriate  scheme,  but  I  cannot  advocate 
any  character  of  compensation  act  which  I  could  say  as  an  attorney  would  stand 
the  test,  and  I  doubt  very  much  whether  any  one  could  do  it,  and  I  suggest  that 
we  ought  to  go  pretty  slow  on  this  proposition  before  we  reach  a  final  conclusion 
which  is  to  be  put  in  form  of  legislation.  .It  does  seem  to  me  that  the  New 
York  law  and  the  Massachusetts  law  are  defective  for  the  purpose  of  getting 
after  the  result  which  we  are  trying  to  reach.  I  am  not  saying  anything  about  their 
fairness  but  they  are  not  going  to  help  us  as  they  work  out,  and  I  think  what 
ought  to  be  done  is  that  before  any  law  of  any  kind  be  presented  with  your 
recommendation  to  any  legislative  body,  that  after  you  have  had  these  various 
hearings,  after  you  have  prepared  a  statute,  that  at  that  time  there  ought  to  be 
due  consideration  given,  not  only  from  an  economical  but  from  a  legal  stand- 
point, rot  only  from  the  proposition  of  the  fairness  of  the  law,  but  from  the 
proposition  on  the  constitutional  limitation  before  you  put  it  on  your  statute 
bocks,  for  you  may  bring  about  the  same  situation  which  they  have  in  New 
York  —  simply  add  to  your  statute  books  a  lot  of  statutes  for  the  purpose  of 
making  more  law  for  the  lawyers  to  work  out,  and  not  help  either  party. 

Mr.  Chairman  :  I  would  like  to  ask  whether  or  not  you  have  read  the 
German  act? 

Mr.  Carey  :  I  have  not  read  the  German  act  fully  or  in  detail,  but  I  know 
from  summaries  of  the  German  act  which  I  have  read  in  treatises,  the  general 
scheme  —  it  is  an  industrial  scheme  with  a   fund  created. 

Mr.  Chairman:  I  think  that  most  of  the  arbitrary  questions,  which  you 
are  referring  to,  are  eliminated  under  the  German  act.  I  will  first  ask  you 
whether  you  think  any  scheme  of  insurance  against  loss  of  wages,  by  the  work- 
man is  feasible  at  all? 

Mr.  Carey:  No,  I  think  we  are  further  away  from  that  than  any  other, 
t  do  not  think  it  possible  under  our  present  conditions  and  constitutional  limita- 
tion to  niake  the  employer  or  employe  place  insurance  \vith  a  third  party.  It 
seems  to  me  that  that  is  further  away  than  a  statute  which  modifies  their  re- 
lationship between  each  other,  yet  my  opinion  is  not  worth  much  on  that,  be- 
cause I  have  not  given  as  much  thought  to  industrial  insurance  as  it  demands, 
and  I  do  not  know  whether  you  can  pass  a  law  which  will  compel  you  and  me 
against  our  will,  employer  and  employe  to  go  to  some  one  else  and  put  up 
premiums. 

Mr.  Chairman  :     You  could  take  care  of  that  as  they  do  in  Germany. 

Mr.  Cakey  :  I  do  not  see  how  you  can  get  away  from  the  question  of  con- 
stitutional limitation  just  the  same.  It  all  gets  down  to  this  proposition.  As 
long  as  we  go  voluntarily  we  need  no  law ;  but  when  you  get  back  to  the  act, 
if  a  man  refuses  to  pay  money,  you  cannot  make  a  man  pay  money  to  another 
without  getting  into  court.  I  do  not  see  how  you  can  get  away  from  that.  An 
administrative  body  cannot  issue  an  execution. 

Mr.  Chaikman:  What  employments  should  the  act  cover;  have  you  any 
opinion  on  that? 

Mr.  Carey  :     I  have  no  opinion  on  that. 

Mr.  Chairman:  Then  you  would  not  have  any  opinion  whether  all  in- 
juries should  l)e  covered  irrespective  of  negligence? 

Mr.  Carey:     I  have  no  opinion  on  that,  either.    I  have  not  got  to  the  details. 

Mr.  Chairman  :  Shall  all  persons  engaged  in  such  employments  be  included? 
Shall  nil  cmplnymcnts  be  included? 

Mk.  Cakey:     I   do  not  think  I   understand  your  question. 
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Mr.   Chairman:     Shall  all  persons  engaged   in  employments  be  included? 

Mr.  Carey:  I  presume  a  general  scheme  ought  to  be  worked  out  whereby 
everybody — some  things  I  imagine  you  will  have  to  work  out — a  scheme  ought  to 
be  worked  out  particularly  for  everybody,  I  imagine.  When  you  get  down  to  de- 
tails there  would  be  a  good  many  that  you  would  have  to  eliminate. 

Mr.  Chairman  :  Should  the  compensation  be  paid  in  installments  or  in  a 
lump  sum? 

Mr.  Carey  :     I  have  no  opinion  on  that. 

Mr.  Chairman:  Now,  then,  what  about  the  length  of  the  waiting  period- 
after  the  accident  until  this  compensation  should  be  paid? 

Mr  Carey:     I  have  not  given  much  thought  to  that. 

Mr.  Chairman:  Have  you  any  opinion  as  to  what  dependents  of  persons- 
killed  should  be  included? 

Mr.  Carey  :     No. 

Mr.  Chairmajn  :  Have  you  any  opinion  as  to  whether  an  employe  should 
contribute  to  this  fund? 

Mr.   Carey:     What   fund? 

Mr.  Chairman  :  To  a  fund  raised  by  a  compensation  act  or  an  insurance 
act? 

Mr.  Carey:  You  mean  your  scheme  of  industrial  —  of  course  under  the 
English  system  there  is  no   fund. 

Mr.  Chairman  :     Under  the  compensation  act. 

Mr.  Carey:  I  am  of  the  opinion  that  the  burden  ought  to  be  distributed 
between  the  employer  and  employe  on  some  equitable  basis,  whether  it  be  the 
payment  of  money  or  the  surrender  of  rights. 

Mr.  Chairman  :  What  in  your  opinion  should  be  the  method  of  determin- 
ing controversies? 

Mr.  Carey  :  I  have  attempted  for  some  time  to  suggest  that  I  did  not 
believe  that  any  controversy  involving  the  payment  of  money,  could  be  deter- 
mined finally  except  in  a  court  of  law.  I  presume  if  the  parties  can  agree  — 
voluntarily  agree  on  their  dispute;  if  not,  there  ought  to  be  some  kind  of  arbi- 
tration to  which  they  can  appeal. 

Mr.  Chairman  :  In  case  of  compensation  act,  or  insurance  act  should  be 
agreed  upon,  do  you  think  in  your  opinion  that  all  the  liability  laws  and  the 
common  laws,   furnishing  the  present   remedies,  should  be  repealed? 

Mr.  Carey:  I  think  I  have  discussed  that,  or  attempted  to  discuss  that 
pretty  thoroughly.  I  do  not  believe  that  you  could  equitably  have  any  distribu- 
tion of  the  premiums,  as  I  call  it;  I  do  not  mean  by  that  alone  the  payment  of 
money,  without  the  law  be  voluntary  on  the  part  of  both  parties,  or  compul- 
sory on  the  part  of  both  parties. 

Mr.  Chairman:  I  will  read  an  opinion  here  on  one  point  by  Prof. 
Williston    of    the   Harvard    law    school : 

"H  a  law  can  be  framed  which  is  constitutional  in  its  main  purpose,  some 
subsidiary  (juestions  may  arise,  chief  among  them  bein^  the  possibility  of  avoiding 
trial  by  jur>'?  In  my  opinion,  this  can  be  done.  A  person  can  undoubtedly  waive 
his  right  to  a  jury  trial  and  by  Riving  the  workman  alternative  rinhts  either  at 
common  law  or  under  a  compensation  law.  but  compellinor  him  to  elect  after  the 
injury  which  he  will  have,  it  would  seem  that  the  procedure  under  the  compensa- 
tion law  need  not  include  jury  trial  so  far  as  he  is  concerned.  But  the  employer 
also  has  a  constitutional  right  to  jury  trial,  thouf^h  he  may  not  care  to  insist  upon 
it.  If,  however,  the  procedure  under  the  compensation  statutes  requires  forms 
of  relief  which  common  law  courts  cannot  give,  it  would  seem  constitutional  to 
give  the  remedy  to  a  court  havincj  equity  powers  and  not  havinp:  a  jury.  The 
right  to  pay  the  compensation  in  installments  and  to  diminish  and  increase  it 
may  be  given  by  the  statute  and  such  relief  cannot  be  secured  by  a  common  law 
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i.idgnient.  There  is  no  duiigt  that  new  equitable  rights  may  be  created  by  statutes. 
.  or'instance,  in  many  states  bills  in  equity  by  way  of  attachment  or  trustee  process 
i  re  allowed,  and  under  these  statutes  cases  of  purely  legal  aspect  are  tried  in 
equity;  the  only  ground  of  equity  jurisdiction  being  the  necessity  of  equitable 
aid  to  seize  property  to  secure  the  plaintiff's  judgment.  Other  instances  rnight  be 
added.  There  is  no  doubt  also,  that  in  regard  to  equitable  rights,  the  parties  have 
no  constitutional  right  to  trial  by  jury."     Parker  v.  Simpson,  180  Mass.  334, 

Mr.  Carey:  I  know  Prof.  Williston  very  well.  He  has  stated  a  very  fa- 
miliar fundamental  doctrine  -there.  The  only  rights  which  we  are  preserving  by 
the  constitutional  provision  as  to  jury  trial  are  common  law  rights.  We  have 
many  instances  today  in  our  statutes  of  rights  which  are  called  queton  actions, 
rights  of  various  kinds  which  are  purely  stautory  which  did  not  exist  at  common 
law  where  those  rights  may  be  adjudicated  in  a  court  other  than  a  court  of  law. 
There  is  no  question  about  that  proposition.  The  right  to  an  accounting  from 
the  standpoint  of  the  payment  of  money  sometimes  is  so  complicated  that  it  has 
been  determined  that  a  court  of  equity  could  handle  it.  I  am  not  prepared  to  say 
whether  I  agree  with  Prof.  Williston  or  not  that  the  requirement  of  the  pay- 
ment of  sums  in  installments  rather  than  in  single  lump  sums  would  necessitate 
a  court  of  equity  act.  I  can  say  that  it  might  be  better  to  have  a  single  adjudi- 
cation on  the  subject  by  a  court  of  equity  rather  than  to  have  innumerable  suits 
at  law  for  each  installment,  and  on  that  basis  it  might  be  argued  that  a  court  of 
equity  would  take  jurisdiction.  Prof.  Williston  has  simply  announced  the  aca- 
demic fundamental  principles  of  equity  but  where  you  get  down  to  a  proposition 
that  money  is  to  be  paid  and  that  is  all  there  is  to  be  adjudicated  and  that  there 
is  no  complications  of  any  kind  or  character,  and  it  is  simply  a  question  of  how 
much  money  is  to  be  paid,  the  chances  are  as  was  shown  in  the  Interstate  Com- 
merce statutes,  that  a  court  of  law  has  got  to  adjudicate  rights. 

Mr.  Chairman  :  We  will  now  hear  from  Hon.  Samuel  West,  representing 
the  Lake  Shore  &  Michigan  Southern  Railway  Company. 

Mr.  West.:  Mr.  Chairman,  I  only  have  here  a  few  figures  which  I  want 
to  leave  with  the  Commission  for  such  information  as  they  may  obtain  from 
them. 

It  is  impossible,  of  course,  for  the  company  to  say  just  how  many  of  its 
operatives  work  in  Ohio,  but  we  do  know  that  14,248  employes  of  the  company 
live  in  this  State,  out  of  a  total  number  of  28,203. 

There  were  killed  last  year,  1909,  in  Ohio,  30  employes;  permanently  in- 
jured, by  loss  of  an  eye,  leg,  arm,  or  some  spinal  injury,  or  something  of  that 
kind,  21  employes;  injured  where  the  disability  existed  seven  days,  727;  or  a  total 
of  778  employes  of  the  company  either  killed,  permanently  or  rather  seriously 
injured. 

We  figure  from  the  best  data  obtainable  by  us  that  there  was  due  to  the 
negligence  of  the  injured  person  184  of  the  total  deaths  and  injuries,  or  24  per 
cent;  due  to  the  negligence  of  the  company  or  some  other  employe,  135  or  17 
per  cent;  while  tliere  .was  due  to  the  inherent  risks  of  the  business  459,  or  about 
59  per  cent,  the  railroad  business  of  course  being  extra  hazardous. 

You  may  want  some  figures  as  to  what  we  did  with  those  cases.  There 
were  30  death  cases.  We  settled  22  of  them.  There  were  only  5  of  the  30 
sued.  There  still  remain  unsettled  only  3.  We  paid  to  settle  the  22  cases  $-31,660, 
or  an  average  of  $1,439.08  per  case. 

Of  the  permanent  injuries,  21  in  number,  18  were  settled,  only  one  was 
sued  and  two  remain  unsettled.  To  settle  the  18  cases  we  paid  on  an  average 
fl.081.11. 

Of  the  miscellaneous  injuries,  serious  injuries  resulting  in  disability  of 
over  seven  days,  being  727  in  number,  we  settled  559.  There  are  168  remaining 
unsettled  and   none  of  them  were  sued.     We  paid  in  the  settlement  of  these  559 
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cases  $21,966.60,  and  that  approximates  o4  per  cent  of  the  time  lost  by  the  em- 
ployes who  were  injured  in  that  class  of  injuries. 

Now  of  the  168  which  remain  unsettled,  138  lost  between  seven  and  four- 
teen days  time,  so  that  they  were  not  very  serious  injuries;  22  lost  over  four- 
teen and  less  than  30  days,  and  8  lost  over  30  days. 

We  employ  of  course  many  men  who  are  not  engaged  in  any  more  hazardous 
business  than  the  average  manufacturing  business.  Others  are  engaged  in  the 
extra  hazardous  business  of  pulling  trains  or  tending  switches  or  crossing  and 
signals,  or  working  on  the  track,  which  under  modern  conditions,  wdiere  fast 
trains  are  operated  is  an  extra  hazardous  business. 

In  the  death  cases  in  Ohio  24  occurred  in  the  hazardous  employment,  or 
80  per  cent;  6  in  the  non-hazardous  employment,  or  20  per  cent. 

Of  the  permanent  injuries  13  were  received  by  men  engaged  in  the  haz- 
ardous business,  and  8  or  38  per  cent  by  men  engaged  in  non-hazardous  employ- 
ment. 

Of  the  temporary  injuries  there  were  only  351  hurt  while  engaged  in  haz- 
ardous employment,  or  48  per  cent,  while  376  were  hurt  while  engaged  in  the 
non-hazardous  employment,  or  52  per  cent. 

The  settlement  that  we  make  and  did  make  with  these  employes,  so  far  as 
death  and  serious  personal  injuries  are  concerned,  for  accidents,  permanent  in- 
juries resulting  in  the  loss  of  a  member,  or  an  eye,  were  largely  made  based 
on  consideration  of  legal  liability.  But  we  pay  many  cases  where  there  is 
clearly  no  legal  liability  at  all,  the  company  having  adopted  the  principle,  or 
the  practice  rather,  of  paying  something  around  $250  regardless  of  legal  liability, 
in  the  case,  1  mean  of  death  or  ca.^e  of  loss  of  leg  or  eye,  or  a  permanent 
serious  accident  of  that  kind. 

In  making  these  settlements  some  consideration  is  given  not  only  to  legal 
Hability,  but  to  the  dependents  of  the  injured  person,  his  length  of  service  with 
the  company,  liis  record,  whether  or  not,  notwithstanding  he  is  permanently  in- 
jured with  loss  of  hand  or  foot,  we  cannot  give  him  employment  in  some  other 
branch  of  the  business.     These  things  are  taken  into  account. 

When  it  comes  to  settling  for  temporary  disabilities  resulting  in  the  loss 
of  more  than  seven  days  time,  the  question  of  legal  liability  is  not  particularly 
considered,  whether  the  company  is  thought  to  be  legally  liable  or  not.  We 
make  settlement  with  the  employe,  giving  him  all  the  way  from  one-third  to 
full  time,  depending  on  circumstances;  not  only  the  immediate  circumstances 
surrounding  the  accident,  but  his  own  circumstances  and  his   family. 

We  have  contracts  with  hospitals  and  surgeons  all  along  the  line,  and  treat- 
ment in  these  hospitals  and  by  these  surgeons  is  free  regardless  of  the  question 
of  legal  liability.  In  addition  to  that  when  these  hospitals  or  surgeons  are  not 
convenient,  an  outside  surgeon  is  called  into  render  first  aid,  and  in  many  in- 
stances we  find  it  desirable  to  pay  for  service  a  longer  time  than  the  immediate 
first  aid  and  until  the  employe  has  recovered. 

This,  gentlemen,  is  the  situation  so  far  as  our  company  is  concerned.  Mr. 
West,  continuing,  gave  a  very  lucid  and  instructive  exposition,  but  owing  to  de- 
lay in  collating  the  references  and  quotations,  it  was  nf»t  possible  to  delay  this 
report   to   include  them. 


AFTERNOON  SESSION 

The   Commission  was  called  to  order  by  tlie  Chairman  in  the  V.   M.  C.  A. 
Building,  at  Columbus,  Ohio,  November  30,   1910,  at  2:00  o'clock  p.  m. 
Mr.  Chairman  :    Mr.  Carey  we  would  like  to  ask  yon  some  questions. 
Mr.   Perks:     You  told  us  this   morning,  in   a  most  able   manner,  what   we 
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should  not  do.     Now,  won't  you  be  kind  enough  to  give  us  some  advice  along 
the  lines   what  we   should   do? 

Mr.   Carey  :     I   would   be  willing  to   say  this  much    regarding  that.     This 
morning  I  started  out  on  the  proposition  that  I  thought  wc  were  all  students 
here  in  this  scheme.     However,  I  do  not  think  that  my  opinion  is  worth  any- 
thing.    I  do  not  think  the  opinion  of  any  one  here  who  announces  academically 
is  worth  anything.     I  do  not  believe  that  there  is  a  man  in  this  room,  or  any- 
where else  who  can  announce  today  what  is  the  best  thing  to  be  done  in  this. 
If  he  does  announce  it,  I  do  not  think  it  is  worth  anything.     I  will  approximate 
the  situation  in  this  way.     I  think  we  will  all  agree  that  it  is  an  economic  propo- 
sition. •  Money  has  got  to  be  contributed  if  the  scheme  goes  through.     I  do  not 
think  any  Commission  ought  to  formulate  any  scheme  of  amounts  until  they  are 
pretty  familiar  from  the  standpoint  of  statistics  from  the  general  returns  of  the 
people  they  are  going  to  deal  with.     In  other  words,  I  think  we  are  confronted 
so  far  as  the  big  public  service  corporations  are  concerned,  railroads  and  other 
big   industries,   and   perhaps   large   employers   of   labor,   with   the   same  economic 
problem  which  is  confronting  us  today  with   regard  to  rates.     You  have  got  to 
know  something  about  the  gross  returns,  something  about  the  net  returns,  some- 
thing about  the  value  of  property  before  you  can  figure  out  approximately  what 
is   fair  to  set  aside  out  of  that  to  protect  this  particular   feature  of  economic 
cost.     You  cannot  arbitrarily  set  aside  a  thousand  dollars  or  five  thousand  dol- 
lars  or  ten  thousand   dollars   for  any  particular   loss   or  kind   of   loss   until  you 
know  how  much  money  tlic  man  who  has  got  to  pay  it  has,  and  how  much  he 
ought   to   set   aside,   equitably   determine   all   his   other  expenses,   his   profits,  etc., 
for  purposes  of  this  kind.     Therefore,  I  think  in  the  first  place,  what  this  Com- 
mission  has  to  do,  and  all  of  them, — -the  Federal  Commission   and   State  Com- 
missions, is  to  go  pretty  thoroughly  into  the  proposition  of  the  relative  financial 
situation  of  the  employer   and   employe  by  collecting  statistics.     We   also  in  the 
next  instance  have  a  great  deal  of  information  as  to  what  is  the  average  return 
now  which   comes   to  the  employe   for  injury^  and  when  that  is  all  collected  we 
may  have  some  basis  on  which  wc  can  approximate  equitably  the  method  of  dis- 
tribution.    Now  as  to  the  manner  and  style  of  distributing  it.     Aside  from  the 
question  of  constitutional  limitations  which   I  attempted  to  discuss  this  morning, 
it  seems  to  me  tliat  in  this  nietliod  of  industrial  insurance,  and  that  is  all  it  is, 
and    I    do   not   care   whether   you    follow    the    German   system   of    having   a    fund 
which   the   State  controls,  or  whether  you  divide  all  your  employes  into  groups, 
and  compel   one  group  to  have  one   form  of  insurance  as  compared  to  another, 
depending  on  the  cliaracter  of  the  business  to  be  done,  or  whether  you  use  the 
English  system,  I  do  not  believe  that  any  system  will  stand  the  test  where  both 
parties  do  not  contribute  ecjuitably  to  the  premium.     I  do  not  mean  by  premium 
necessarily   money   but   it   may   take  the   form   of   surrender  of   rights.     What  I 
call  premium,  is  the  giving  up  of  something,  and  I  do  not  think  there  ought  to 
be    any    law    unless    there    is    an    equitable    division    on    each    side,    depending   on 
what   each   side  has  to  give  np  in  the  payment  of  the  premium.     Then  when  it 
comes    to    any    practical    working   out    of    the    machinery    of    this    situation,    as    I 
said   this   morning,  if  you   pa^s  a   law  with  one  side  inequitable,  that  is  we  will 
say  on  the  side  of  the  employer,  I  care  not  which  side,  it  is  only  human  nature, 
he  is  going  to  refuse  to  pay  and  there  is  no  way  to  get  your  money  out  of  him 
except  from  an  appeal  to  the  court,  even  assuming  Mr.  Willitson's  opinion,  which 
was  read  this  morning  by  the  Chairman,  I  do  not  say  it  is  incorrect,  even  in  that 
case   it  eventually   means   an   appeal    from   the   court;   it  means   the    following  of 
that  to   the  court  of  last  resort,   whether  it  be  a  jury   or  judge;   whether   in  a 
court  of  equity  or  court  of  law.    Yon  still  have  litigation.    Therefore  any  scheme 
which   is  ineciuitable   is  not   going  to  get  you   away   from  your  trouble,  and  fur- 
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thermore  having  decided  upon  some  scheme  that  is  equitable,  it  might  be  advis- 
able to  work  out  some  preliminary  basis  of  arbitration,  either  by  voluntary 
arrangement  as  to  each  side  selecting  an  arbiter,  or  by  some  State  board  of 
arbitration,  I  do  not  want  to  commit  myself  of  that,  because  I  do  not  know 
enough  about  it,  but  perhaps  from  a  practical  standpoint  you  might  get  away 
from  a  great  deal  of  litigation,  if  you  had  an  intermediary  body,  which  as  time 
went  by  established  precedents  of  what  it  did,  which  would  begin  to  be  recog- 
nized as  fair  and  equitable,  and  perhaps  it  might  be  possible  that  there  would 
be  less  and  less  appeal  from  their  decisions,  though  I  am  told  in  England  they 
still  have  an  enormous  amount  of  litigation  from  this  question  of  compensation. 
They  have  a  great  many  cases  in  the  courts.  I  think  that  is  about  as  far  as  I 
would  want  to  go  as  to  expressing  myself  in  the  merits  of  the  scheme.  As  the 
thing  proceeds  I  might  change  my  mind  in  regard  to  it.  I  can  see  now  several 
little  details  where  I  might  change  my  mind.  I  am  not  unalterably  committed 
to  any  of  them  but  I  do  believe  this,  that  before  any  intelligent  conclusion  can 
be  reached  of  any  kind  or  character  as  to  the  amount  that  is  to  be  paid,  you 
have  got  to  have  collected  and  put  in  form  a  vast  amount  of  statistics. 

Now,  when  it  comes  down  to  the  question  of  the  laws  which  we  have,  I 
think  we  ought  to  consider  carefully  by  comparison,  the  New  York  scheme  as 
compared  with  the  Massachusetts  scheme.  In  Massachusetts  they  have  simply 
left  the  workingman,  or  the  employe  and  employer  to  get  up  a  scheme  of  their 
own,  subject  to  the  approval  of  the  state  board  of  conciliation.  In  the  New 
York  scheme  they  have  written  it  in  the  statutes  of  contracts,  practically  saying, 
"This  is  the  form  that  shall  be  followed."  They  have  written  in  the  statute  of 
contracts,  "If  you  want  to  get  up  any  other  scheme  you  can,"  subject  to  the  ap- 
proval of  some  State  official,  I  do  not  know  what  his  capacity  is,  but  subject 
to  his  approval  and  he  passes  on  the  proposition  —  subject  to  government  ap- 
proval. I  am  inclined  to  think  that  if  any  voluntary  scheme  were  worked  out  for 
both  parties,  you  could  not  do  much  more  than  perhaps  prescribe  a  scheme  in 
the  statute  and  form  of  contract,  than  provide  that  the  employer  and  employe 
may  substitute  any  contract  scheme  which  they  might  see  fit,  subject  to  tlie  ap- 
proval of  some  board.  I  am  opposed  to  the  double  barreled  statute.  I  do  not 
like  the  attitude  of  compelling  an  employer  and  employe  to  go  into  this  scheme, 
to  putting  in  your  statute  something  which  will  force  them  by  taking  away  rela- 
tive rights  of  each  one;  I  do  not  think  much  of  that  and  have  grave  doubts  if  it 
is  constitutional  and  do  not  think  it  is  a  fair  and  e(iuitable  way.  Perhaps  if  we 
could  reach  it,  and  I  do  not  know  that  I  want  to  commit  myself  indiscriminately 
upon  this,  but  perhaps  the  ultimate  outcome  of  the  whole  thint^,  if  we  arc  going 
to  have  this  basis,  would  be  to  do  away  with  all  laws  of  liability,  tako  every- 
thing away  from  the  employe  and  employer,  so  far  as  conduct  is  concerned,  and 
make  a  comprehensive  and  general  scheme  of  exclusive  insurance.  I  do  not  know 
that  this  has  been  advocated  in  this  country,  but  that  might  be  logically  carried 
out.    These  are  simply  suggestions  and  I  do  not  necessarily  advocate  any  ni  them. 

Mr.  Chairman  :  The  Chair  might  state  in  tliis  bill  agreed  upon  in  the 
Chicago  Conference,  it  was  there  agreed  that  the  compensation,  whether  it  be 
raised  by  a  compensation  act,  or  whether  it  be  provided  by  a  cnmnensation 
act  or  scheme  of  insurance,  shall  be  made  up  of  one  employer,  one  emi>lnye  and 
one  arbiter,  who  shall  be  a  master  in  chancery,  and  then  a  biard  of  arbitration, 
made  up  of  the  masters  in  chancery  in  the  wh.-lc  State,  with  efiuitablc  powers. 
It  further  provides,  for  making  it  obligatory  upon  the  employer  and  employe, 
and  all  the  former  liability  acts  and  the  common  law  remedies  are  to  be  wiped 
off  the  statute  books,  but  in  case  the  act  should  be  declared  unconstitutional,  they 
shall  be  reinstated  just  as  they  existed  prior  to  the  passage  of  the  compensation 
act 


300  PUBLIC   HEARINGS  OF  COLUMBUS. 

Mr.  Carey:     Is  that  published? 

Mr.  Chairman  :     No,  but  it  will  be  in  two  weeks. 

Mr.  Grieves,  of  the  Jeffrey  Mfg.  Co.:  I  would  like  to  ask  for  information; 
is  not  Mr.  Carey  over-emphasizing  the  opposition  that  might  possibly  be  taken  to 
the  constitutionality  of  such  a  law  as  might  be  included  in  a  compensation  act? 
Is  it  not  true  that  we  have  now  on  our  statutes  a  number  of  laws,  I  might  cite, 
laws  in  Ohio  and  other  States,  compelling  employers  to  install  safety  devices; 
would  not  that  be  considered  an  infringement  upon  the  employers'  rights?  Now, 
we  do  not  hear  any  objections  to  them.  I  have  no  record  where  any  employer 
objects  to  thenY.  1  ask,  isn't  Mr.  Carey  over-emphasizing  the  opposition  which 
might  be  brought  to  bear  on  such  a  law  as  a  compensation  act? 

Mr.  Chairman  :  The  Chair  might  state  for  the  benefit  of  Mr.  Carey,  that 
out  of  the  sixteen  hearings,  he  cannot  recall  a  single  employer  of  labor,  or  a 
single  employer  or  employe,  who  was  not  in  favor  of  a  compensation  or  insur- 
ance act  to  solve  this  problem. 

Mr.  Carey:  I  do  not  think  it  is  a  question  to  over-emphasize  it.  I  think 
we  have  all  got  to  look  the  thing  in  the  face.  Tfiere  is  no  one  here  who  can 
say,  but  what  there  is  some  gentleman,  some  place,  who  might  test  the  constitu- 
tionality of  this  question. 

Mr.  Grieves  :  Isn't  it  true,  if  we  all  thought  that  way,  there  would  be  no 
progress  ? 

Mr.  Carey:  No,  but  that  is  a  phase  of  the  question  which  should  be  con- 
sidered. 

Mr.  Chairman:  We  will  now  hear  from  Mr.  Ferd  C.  Schwedtman,  who 
represents  the  National  Association  of  Manufacturers,  and  who  has  made  ex- 
tensive investigations  of  the  German  system. 

Mr.  Schwedtman  :  Gentlemen  and  Members  of  the  Commission :  I  abso- 
lutely agree  with  some  of  the  statements  of  my  worthy  predecessor,  Mr.  Carey, 
when  he  states  that  all  come  here  as  students,  and  none  of  us  could  tell  what 
eventually  the  best  bill  might  be.  I  believe  he  is  absolutely  correct,  and  I  think 
that  is  the  only  spirit,  with  which  we  should  approach  the  subject.  No  question 
about  it. 

Now,  I  am  under  a  double  drawback  in  this  matter,  as  all  my  education 
has  been  that  of  a  mechanical  and  electrical  engineer,  and  my  occupation  has 
been  that  of  an  engineer  and  later,  that  of  an  employer,  so  I  have  had  ex- 
perience on  both  sides  of  the  question. 

I  have  followed  Mr.  Carey's  statements  with  a  great  deal  of  interest.  I 
think  they  were  wonderfully  illuminating,  and  nine-tenths  of  them  I  approve,  but 
I  find  that  he  has  disappointed  me.  I  thought  he  would  have  something  con- 
structive to  tell  us,  and  would  be  able  to  tell  us  not  only  what  we  should  not 
do,  but  something  that  we  might  do.  However,  in  that  direction  I  think  that 
only  shows  that  Mr.  Carey  is  a  wonderfully  big  lawyer.  I  find  in  my  experience, 
the  greater  the  lawyer,  the  more  conservative  he  is,  and  since  I  have  traveled 
with  one  of  the  biggest  lawyers  in  the  country  for  the  past  few  months,  I  think 
I  ought  to  know. 

One  night,  some  weeks  ago,  I  found  myself  sitting  up  in  bed,  and  my  wife 
says,  that  I  said:  "Do  you  think  that  is  constitutional?"  and  she  said  to  me: 
"What  is  the  matter  with  you?  go  to  sleep."  We  have  had  several  discussions 
on  what  might  be  and  what  might  not  be  constitutional.  You  have  heard  the 
old  story  of  the  man  who  was  in  jail,  and  he  said  to  his  lawyer,  "How  are  you 
going  to  get  me  out  of  this?"  The  lawyer  said,  "They  can't  arrest  you  for  that," 
and  he  said,  "That  is  all  right,  but  I  am  here  and  I  am  arrested."  And  I  believe 
in  the  same  spirit,  whether  we  can  or  whether  we  cannot,  we  arc  going  to  have 
a   compensation   law   in  the  United    States. 
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Now,  this  being  so,  I  want  to  apologize  in  advance  for  some  of  the  ideas 
which  may  be  considered  illogical  by  some  people,  because  not  being  a  lawyer, 
I  have  gone  about  the  subject  from  an  economical  viewpoint.  I  believe  that  a 
good  compensation  law,  the  first  of  all,  should  be  considered  from  an  economical 
standpoint,  then  of  course,  if  wc  can't  have  that,  we  must  trim  it  as  near  as  we 
can,  always  sticking  to  the  fundamental  principles,  and  always  being  willing 
on  everything  to  give  and  take. 

Mr.    Schwedtman   read  the    following  paper: 

I  have  had  the  pleasure  of  studying  some  of  the  arguments  which  have  been 
made  before  this  Commission,  especially  those  at  the  Dayton  meeting  and  at  the 
CinciiMi.iti  meeting.-  I  am  profoundly  impressed  with  the  thorough  study  which 
your  Commission  has  given  the  important  problem  in  the  short  period  since  its 
appointment  by  Governor  Harmon,  about  July  1,  and  the  great  progress  which 
)'0u  have  made  since  your  organization  on  August  5,  as  is  shown  by  the  remarks 
of  the  various  Commissioners,  and  especially,  by  tlic  remarks  of  your  worthy 
Chairman. 

I  liave  the  honor  of  representing  the  Xatiunal  Association  of  Manufacturers, 
and  as  Chairman  of  its  Industrial  Indernnity  Insurance  Committee,  I  have  de- 
voted several  years  to  a  study  of  the  subject  of  employers'  liability  and  workers' 
compensation.  Our  committee  was  appointed  by  the  Presi(^ent  of  the  Associa- 
tion, who  happens  to  be  one  of  the  best  known  citizens  of  the  State  of  Ohio, 
Mr.  John  Kirby,  Jr.  You  are  no  doubt  aware  that  many  of  your  best  and  most 
influential  employers,  are  members  of  this  association. 

At  Mr.  Kirby's  request,  Mr.  James  A.  Emery  and  I,  spent  four  months  in 
Europe  investigating  European  compensation,  prevention  and  insurance  systems. 
1  shall  endeavor  to  convey  some  of  the  splendid  information  which  we  have 
secured  in  my  answers  to  the  Commission's  questions.  We  have  had  special 
advantages  in  our  European  investigation  which,  by  way,  covered  visits  to 
England,  Scotland,  P'rance,  Holland,  Belgium,  Germany,  Austria,  Hungary, 
Switzerland  and  Italy,  in  all  of  which  countries  we  met  the  highest  government 
oflficials  connected  with  workers'  compensation,  as  well  as  the  most  influential 
employers  and  scientific  men,  statisticians,  etc.  We  made  a  special  study  of 
accident  prevention  in  the  splendid  institutions  which  exist  for  this  purpose  in 
Paris,  Amsterdam,  Berlin,  Munich,  Vienna,  Budapest,  Zurich  and  Milan.  Prac- 
tically all  the  figures,  charts  and  diagrams  which  I  would  like  to  show  you  in 
connection  with  my  statements,  have  been  taken  from  official  statistical  records. 
Most  of  the  charts  and  diagrams  were  prepared  by  government  experts,  placed 
at  our  disposal,  after  our  own  designs. 

Being  an  enthusiast  on  this  subject,  and  coining  fresh  from  our  investiga- 
tion tour,  my  statement  ma^  be  longer  than  you  care  to  have  it.  For  that 
reason  I  have  placed  it  in  writing,  and  whenever  you  want  me  to  stop,  just 
say  the  word.  To  prevent  duplication  and  save  time  I  shall  deal  principally 
with  German  statistics,  while  Mr.  Emery  will  probably  devote  most  of  his  time 
to  English   facts  and   figures. 

Our  European  investigation  was  not  carried  on  with  the  hope  of  adopting 
any  one  of  the  Old  World  systems  as  a  whole.  We  have  always  held,  and  we 
now  hold,  that  this  is  impossible,  because  none  of  the  Old  World  systems  would 
fit  into  our  economic  conditions,  but  a  careful  examination  of  the  best  work 
carried  on  by  other  nations  should  enable  us  to  follow  their  success  and  avoid 
their  mistakes.  Our  European  investigation  had  two  objects:  First,  to  study  the 
problem;  second,  to  study  the  way  in  which  the  problem  is  met  by  the  various 
nations. 

It  is  practically  impossible  to  study  this  problem  intelligently  in  the  United 
States.     It  requires  very  competent  statist'cs,  which  are  not  available  here.     Noth- 
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ing  is  more  misleading  than  partial  statistics.     It  is  only  another  way  of  guess- 
ing af  it.     Let  nie  illustrate  what  I   mean :     For  years  the  statement  has  been 
freely   circulated,   that   five   hundred   thousand   persons   suffer    from   occupational 
accidents  each  year  in  the  United  States.     This  fearful  figure  is  made  more  im- 
pressive  for  popular  use  by   speakers   and  writers,   who   state   that  in  ten  years 
this  means   five  million  injured  workers,  that  this  is  875  times  the  number  of 
our  dead  and  wounded  in  the  Spanish  and  Philippine  wars,  etc.     Who  would  not 
shudder  at  such  wholesale  slaughter  of  human  beings?     One-half,  or  one-fourth, 
or  one-tenth   of   that  number  of   casualties   should   bring   forth  the  best  efforts 
of  our  nation   toward  accident  prevention  and  compensation.     But  the  first  re- 
quirement toward  remedy,  is   a   full  knowledge  of  the   problem.     Who  can  tcU 
me  how  correct  is  the  generally  accepted  figure  of  500,000  injured  workers  per 
year?     Can  any  one  prove  that  this   number  is  more   nearly   correct  than  half 
of  that  number?    And  if  250,000  or  1,000,000  is  as  liable  to  be  correct  as  500,000, 
where  are  we?     Knowing,  as  we  do,  that  we  will  have  casualties  as  long  as  we 
have  industry  and  transportation,  in   fact  as  long  as  we  live   and  move  about, 
who   can  tell  us  what  would   be  a   reasonable   number  of   workers   injured  an- 
nually ? 

It  seemed  reasonable  to  us  that  the  statistics  and  experience  of  other 
nations  who  have  attacked  this  problem  before  us,  should  be  our  guide.  Ger- 
many has  by  far  the  most  complete  statistics  on  the  subject  of  accident  pre- 
vention and  compensation.  Twenty-five  years  of  thorough  and  systematic  work 
have  brought  German  statistics  to  a  high  point  of  perfection.  The  fact  that. 
Germany's  system  appealed  favorably  to  our  members,  according  to  their  re- 
plies to  our  association's  inquiry  last  year,  is  only  of  inciirect  importance  here, 
because  we  might  learn  from  her  experience  much  about  the  problem,  and  we 
might  then  endeavor  to  solve  the  problem  ir^  an  entirely  different  way,  more 
suitable  to  our  ideas,  our  people  and  our  institutions. 

Germany  is  a  nation  of  63,000,000  inhabitants.  Her  proportion  of  industrial 
and  agricultural  population  is  not  very  different  from  that  of  the  United  States, 
as  is  evident  from  the  following  figures: 

COMPARISON    OF    UNITED    STATES    AND   GERMAN    STATISTICS. 

Germany        U.  S.  A. 
Population.  1907.  1900. 

1.  Agriculture,    Horticulture,    Stock    Raising,    Forestry, 

etc 9,883,257  10,381.765 

2.  Industry  11,256,254  7,085,309 

3.  Trades  and  transportation 3,477,626  4,766,9W 

4.  Domestic  and  personal  service  and  public  service 471,695  5,580,657 

5.  Professional  and  public  service • 1,738.530  1,258,538 

Totals  26,827,362       29.073,233 

Public  officials  and  soldiers  in  the  United  States  are  covered  under  '*4' ; 
in  Germany,  under  *'6". 

(See   pages  221,  222,  223  and  224  United   States  statistical  abstract,   1909.) 

(See  pages  12  and  13,  Statistisches  Jahrbuch,  1910.) 

For  twenty-five  years  Germany  has  devoted  more  time,  ability  and  money, 
than  any  other  nation,  to  accident  prevention,  accident  insurance  and  accident 
statistics,  and  what  is  her  annual  number  of  injured  workers  now?  662,321  for 
the  year  1008-9,  and  the  annual  number  of  injured  workers,  totals  as  well  as  in 
percentages,  is  climbing  up  year  after  year.     And  is  Germany  dismayed  or  dis- 
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couraged  on  that  account?  No,  she  goes  on  more  unitedly  and  more  ener- 
getically than  ever,  firmly  convinced  of  the  correctness  of  her  principles  and 
methods  of  meeting  the  problem. 

I  have  been  specially  impressed  with  the  careful  study  which  your  Chair- 
man has  given  to  German  statistical  records,  as  shown  in  his  introductory  state- 
ments at  the  various  meetings.  Some  splendid  original  statistical  material  was 
published  during  the  recent  25th  anniversary  celebration  of  the  beginning  of 
German  accident  insurance.  I  had  the  good  fortune  to  be  present  at  this  celebra- 
tion, and  some  of  tliese  new  figures  may  interest  you.  German  records  show 
the  following  for  the  year  1908 : 

9,687  workers  were  killed. 

1,072  workers  were  permanently  and  completely  disabled. 
56,806  workers  were  permanently   maimed. 
73,584  workers  were  temporarily  disabled. 
142,965  injuries  extended  over  13  weeks. 
662,321  is  the  total  number  of  injured  workers. 
1,008,677  workers   received   pensions   to   the   amount   of   39i   million    dollars 
for  occupational   injuries. 

Truly  tremendous  figures,  which  might  be  used  to  splendid  advantage,  for 
terrible  comparisons  such  as  we  are  accustomed  to  hear  on  the  lecture  plat- 
form and  in  some  newspapers.  How  small  they  would  look  in  comparison  with 
the  total  of  6,000  killed  and  wounded  in  the  Spanish  and  Philippine  wars,  or  the 
105,000  killed  and  injured  soldiers  in  the  six  bloodiest  battles  of  our  Civil  War, 
or  even  the  500,000  killed  and  injured  workers,  which  number  has  been  given 
by  someone,  as  the  annual  result  of  accidents  in  the  United  States.  But  this 
report  is  not  intended  as  a  work  of  fiction,  therefore,  we  will  continue  to  con- 
sider and  compare  facts.  We  have  already  shown  that  the  number  of  industrial 
accidents  is  increasing  from  year  to  year.  The  death  rate  due  to  industrial 
accidents  is  also  increasing,  as  is  evident  from  a  study  of  Chart  2.  It  indicated 
that  the  number  of  deaths  caused  by  accidents  has  increased  from  52  per  10,000 
total  deaths  in  19(y,  to  81  in  1908.  On  the  other  hand,  Chart  No.  3  shows  that 
of  all  the  death  causes,  accidents  rank  fifteenth  .Diseases  of  the  digestive 
organs  cause  13J  per  cent  of  all  the  deaths;  tuberculosis,  9-7/10  per  cent;  old 
age,  9-1/10  per  cent ;  paralysis,  8  per  cent ;  blood  circulation  diseases,  7-3/10  per 
cent;  pneumonia,  7-2/10  per  cent;  diseases  of  the  breathing  organism,  5}  per 
cent;  cancer,  4-1/10  per  cent;  diseases  of  the  bladder,  etc.,  1-6/10  per  cent; 
whooping  cough,  1-4/10  per  cent ;  diphtheria,  1-3/10  per  cent ;  accidents,  8/10  of 
1  per  cent,  while  8/10  of  1  .per  cent  covers  the  total  number  of  workers  killed 
in  accidents  in  the  industries  and  in  agricultural  pursuits ;  it  does  not  take 
account  of  partial  and  permanent  disability  caused  the  workers. 

Your  first  question  is:  "What  is  your  opinion  as  to  the  fairness  of  the 
law  in  this  State  with  regard  to  liability  of  the  employers  to  accidents  to  their 
employes;  what,  if  any,  are  your  suggestions  as  to  the  amendment  of  the  law?" 

The  Ohio  law  comes  under  the  category  of  employers'  liability  laws.  I 
believe  that  it  is  impossible  to  frame  an  employers'  liability  law  which  will  work 
satisfactorily  and  with  full  justice  to  all  concerned.  All  European  nations,  with 
the  exception  of  Switzerland,  long  ago  discarded  employers'  liability  laws,  and 
have  replaced  them  with  automatic  workers'  compensation  systems.  In  Switzer- 
land, which  for  many  years,  has  had  the  broadest  employers'  liability  laws,  we 
have  found,  employers,  workers,  as  well  as  government  officials,  thoroughly  dis- 
satisfied  with   its   working,   and   it   is   expected   that   the   liability    law   will   be    re- 
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placed    with    a   workers*    compensation    measure    at   the    present    session   of  the 
Legislature. 

It  may  interest  you  to  learn  that  in  an  investigation,  which  our  committee 
made  among  25,000  manufacturers,  located  in  all  parts  of  the  United  States,  10,000 
answers  were  received,  and  that  67  per  cent  of  these  answers  favored  our  asso- 
'ciation's  official  position,  which  is  opposed  to  all  employers'  liability  laws  on  the 
ground  that  they  are  unsatisfactory,  wasteful,  slow  in  operation  and  antagonistic 
to  harmonious  relations  between  employers  and  wage  workers.  In  place  of  such 
a  system  our  association  recommended,  at  its  last  annual  meeting  in  May,  an 
equitable,  voluntary,  mutually  contributory  indemnity  system,  automatically  pro- 
viding relief  for  victims  of  industrial  accidents,  and  their  dependents.  In  view 
of  all  this,  it  is  my  suggestion  that  your  honorable  Commission  recommend  to 
the  Ohio  Legislature  the  abolition  of  the  present  law  and  the  enactment  of  an 
equitable   compensation  law   in  its  place. 

Your  second  question  is;  "What  is  your  opinion  of  the  operation  and  ade- 
quacy of  the  labor  law  of  this  State  in  relation  to  the  prevention  of  accidents, 
and  what,  if  any,  are  your  suggestions  for  its  amendment  in  that  regard?" 

The  National  Association  of  Manufacturers  has  placed  itself  on  record,  as 
considering  prevention  of  accidents  of  even  greater  importance,  than  compensa- 
tion to  injured  workers.  After  what  I  have  seen  in  Europe,  and  especially  in 
Germany,  I  cannot  help  but  feel  that  the  laws  and  systems  of  all  the  States  of 
the  Union,  are  entirely  inadequate  in  the  direction  of  accident  prevention.  We 
cannot  hope  to  accomplish  in  a  few  years,  what  it  has  taken  Germany  twenty- 
five  years  to  do.  But  we  must  make  a  start  immediately  in  various  directions, 
if  we  expect  to  mak-e  a  showing  m  accident  prevention  in  keeping  with  the  great- 
ness of  our  nation  and  our  institutions.  For  the  recent  German  twenty-fifth 
anniversary  celebration,  commemorating  the  beginning  of  workers'  accident  insur- 
ance, five  splendid  volumes,  each  of  very  liberal  size,  were  devoted  to  the  sub- 
ject of  accident  insurance,  nine-tenths  of  all  dealt  with  prevention.  One  was 
prepared  by  the  Imperial  Insurance  Department,  one  by  the  Industrial  Employ- 
ers' Association,  one  by  the  Agricultural  Employers'  Association,  one  by  the 
Society  of  Prevention  Engineers  (prevention  engineering  has  become  a  recog- 
nized branch  of  the  engineering  profession,  just  as  important  as  civil  and  elec- 
trical engineering),  and,  finally,  one  book  was  published  by  the  medical  frater- 
nity, which  has  proven  its  activity  to  be  as  important  in  the  prevention  field  as 
engineering.  I  could  devote  one  thousand  pages  to  the  subject  of  accident  pre- 
vention, but  I  fear  that  even  the  most  superficial  report  of  what  we  have  seen 
and  heard  will  prove  too  lengthy.  The  study  of  the  problem  discloses  even  more 
surprising  facts  than  the  study  of  the  German  method  of  meeting  the  problem. 
Just  as  an  illustration,  please  remember,  that  a  number  of  our  States  have  ex- 
pressed in  their  laws,  or  contemplated  laws,  the  opinion  that  there  are  among 
the  regular  trades,  certain  very  dangerous  ones,  and  that  if  these  trades  are  cov- 
ered l)y  obligatory  comi)ensation  for  accidents,  tl.-e  problem  will  be  nearly  settled. 
I  ha\  c  heard  this  sentiment  expressed  very  strongly  by  one  of  the  framers  of 
tie  Xew  York  law.  The  building  trades,  for  illustration,  are  classed  in  this 
category  in  the  State  of  Xcw  York.  The  five  following  charts  will  show  us  the 
percentr.j.ie  of  accidents  and  their  degrees  of  seriousness  in  the  more  important 
calliiit:  in  Germany  for  the  year  1008.  This  year  does  not  differ  materially  from 
former  years.  Chart  16  shows  you  that  as  to  the  total  accidents  the  occupations 
rank  a.s   follows: 

Aj*ricuhure    431*^ 

Ir(;n  and  steel 10i% 

Mir.inq     81% 
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Ir.  Chairman:  Shall  all  persons  engaged  in  employments  be  included? 
Ir.  Carey  :  I  presume  a  general  scheme  ought  to  be  worked  out  whereby 
ody — some  things  I  imagine  you  will  have  to  work  out — a  scheme  ought  to 
rked  out  particularly  for  everybody,  I  imagine.  When  you  get  down  to  de- 
here  would  be  a  good  many  that  you  would  have  to  eliminate. 
Ar.  Chairman  :  Should  the  compensation  be  paid  in  installments  or  in  a. 
sum  ? 

.Tr.   Carey  :     I  have  no  opinion  on  that. 

Ar,    Chairman  :     Now,  then,  what  about  the  length   of  the  waiting  period 
the   accident  until  this  compensation  should  be  paid? 
Ar   Carey:     I  have  not  given  much  thought  to  that. 

vf R.   Chairman  :     Have  you  any  opinion  as  to  what  dependents  of  persons- 
should  be  included? 
VIr.   Carey:    No. 

StlR.  Chairmajn  :     Have  you  any  opinion  as  to  whether  an  employe  should 
bute  to   this   fund? 
VIr.   Carey:    What  fund? 
VIr.  Chairman  :    To  a  fund  raised  by  a  compensation  act  or  an  insurance 

Mr.    Carey:     You   mean   your  scheme  of   industrial  —  of   course  under  the 

sh  system  there  is  no   fund. 

Mr.  Chairman  :     Under  the  compensation  act. 

Mr.  Carey:     I  am  of  the  opinion  that  the  burden  ought  to  be  distributed 

en   the   employer   and   employe   on  some  equitable   basis,   whether   it   be  the 

ent  of  money  or  the  surrender  of  rights. 

Mr.  Chairman  :     What  in  your  opinion  should  be  the  method  of  determin- 

3ntroversies? 

Mr.    Carey:     I   have   attempted    for   some   time   to   suggest   that    I   did  not 

e   that   any   controversy   involving   the  payment  of   money,   could   be   deter- 

i  finally  except  in  a  court  of  law.     I  presume  if  the  parties  can   agree  — 

tarily  agree  on  their  dispute;  if  not,  there  ought  to  be  some  kind  of  arbi- 

n  to  which  they  can  appeal. 

Mr.  Chairman  :     In  case  of  compensation  act,  or  insurance  act  should  be 

d   upon,   do  you   think  in  your  opinion   that   all   the  liability  laws  and  the 

ion  laws,   furnishing  the  present   remedies,  should  be  repealed? 

Mr.  Carey:  I  think  I  have  discussed  that,  or  attempted  to  discuss  that 
y  thoroughly.  I  do  not  believe  that  you  could  equitably  have  any  distribu- 
of  the  premiums,  as  I  call  it;  I  do  not  mean  by  that  alone  the  payment  of 
.y,  without  the  law  be  voluntary  on  the  part  of  both  parties,  or  compul- 
on  the  part  of  both  parties. 

Mr.    Chairman:     I    will    read    an    opinion    here    on    one    point    by    Prof, 
ston   of   the   Harvard    law    school : 

"If  a  law  can  be  framed  which  is  constitutional  in  its  main  purpose,  some 
diary  questions  may  arise,  chief  anionc:  them  beino:  the  possibility  of  avoiding 
by  jury?  In  my  opinion,  this  can  be  done.  A  person  can  undoubtedly  waive 
ight  to  a  jury  trial  and  by  Riving  the  workman  alternative  ritrhts  cither  at 
non  law  or  under  a  compensation  law.  but  compelline:  him  to  elect  after  the 
y  which  he  will  have,  it  would  seem  that  the  procedure  under  the  compensa- 
law  need  not  include  jury  trial  so  far  a<;  he  is  concerned.  But  the  employer 
has  a  constitutional  right  to  jury  trial,  though  he  may  not  care  to  insist  upon 
If,  however,  the  procedure  under  the  compensation  statutes  require*?  forms 
elief  which  common  law  courts  cannot  give,  it  would  seem  constitutional  to 
the  remedy  to  a  court  havincr  equity  powers  and  not  havint^:  a  jury.  The 
:  to  pay  the  compensation  in  installments  and  to  diminish  and  increase  it 
be  given  by  the  statute  and  such  relief  cannot  be  secured  by  a  common  law 
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one  I  imagine  could  go  on  all  day  because  the  subject  bristles  with  ideas,  but  I 
think  I  have  now  taken  up  more  time  of  the  Commission  than  I  should. 

So  far  as  the  railroads  are  concerned,  we  want  to  protect  our  employes, 
if  we  only  knew  how  to  do  it  by  any  appropriate  scheme,  but  I  cannot  advocate 
any  character  of  compensation  act  which  I  could  say  as  an  attorney  would  stand 
the  test,  and  I  doubt  very  much  whether  any  one  could  do  it,  and  I  suggest  that 
we  ought  to  go  pretty  slow  on  this  proposition  before  we  reach  a  final  conclusion 
which  is  to  be  put  in  form  of  legislation.  .It  does  seem  to  me  that  the  New 
York  law  and  the  Massachusetts  law  are  defective  for  the  purpose  of  getting 
after  the  result  which  we  are  trying  to  reach.  I  am  not  saying  anything  about  their 
fairness  but  they  are  not  going  to  help  us  as  they  work  out,  and  I  think  what 
ought  to  be  done  is  that  before  any  law  of  any  kind  be  presented  with  your 
recommendation  to  any  legislative  body,  that  after  you  have  had  these  various 
hearings,  after  you  have  prepared  a  statute,  that  at  that  time  there  ought  to  be 
due  consideration  given,  not  only  from  an  economical  but  from  a  legal  stand- 
point, rot  only  from  the  proposition  of  the  fairness  of  the  law,  but  from  the 
proposition  on  the  constitutional  limitation  before  you  put  it  on  your  statute 
bocks,  for  you  may  bring  about  the  same  situation  which  they  have  in  Mew 
York  —  simply  add  to  your  statute  books  a  lot  of  statutes  for  the  purpose  of 
making  more  law  for  the  lawyers  to  work  out,  and  not  help  either  party. 

Mr.  Ch.airman  :  I  would  like  to  ask  whether  or  not  you  have  read  the 
German  act? 

Mr.  Carey:  I  have  not  read  the  German  act  fully  or  in  detail,  but  I  know 
from  summaries  of  the  German  act  which  I  have  read  in  treatises,  the  general 
scheme  —  it  is  an  industrial  scheme  with  a   fund  created. 

Mr.  Chairman:  I  think  that  most  of  the  arbitrary  questions,  which  you 
are  referring  to,  arc  eliminated  under  the  German  act.  I  will  first  ask  you 
whether  you  think  any  scheme  of  insurance  against  loss  of  wages,  by  the  work- 
man is  feasible  at  all? 

Mr.  Carey:  No,  I  think  we  are  further  away  from  that  than  any  other. 
I  do  not  think  it  possible  under  our  present  conditions  and  constitutional  limita- 
tion to  niake  the  employer  or  employe  place  insurance  with  a  third  party.  It 
seems  to  me  that  that  is  further  away  than  a  statute  which  modifies  their  re- 
lationship between  each  other,  yet  my  opinion  is  not  worth  much  on  that,  be- 
cause I  have  not  given  as  much  thought  to  industrial  insurance  as  it  demands, 
and  I  do  not  know  whether  you  can  pass  a  law  which  will  compel  you  and  me 
against  our  will,  employer  and  employe  to  go  to  some  one  else  and  put  up 
premiums. 

Mr.  Chairman  :     You  could  take  care  of  that  as  they  do  in  Germany. 

Mr.  Carey:  I  do  not  see  how  you  can  get  away  from  the  question  of  con- 
stitutional limitation  just  the  same.  It  all  gets  down  to  this  proposition.  As 
long  as  we  go  voluntarily  we  need  no  law;  but  when  you  get  back  to  the  act, 
if  a  man  refuses  to  pay  money,  you  cannot  make  a  man  pay  money  to  another 
without  getting  into  court.  I  do  not  sec  how  you  can  get  away  from  that.  An 
administrative  body  cannot  issue  an  execution. 

Mr.  Chairman:  What  employments  should  the  act  cover;  have  you  any 
opinion  on  that? 

Mr.  Carey  :     I  have  no  opinion  on  that. 

Mr.  Chairman:  Then  you  would  not  have  any  opinion  whether  all  in- 
juries should  be  covered  irrespective  of  negligence? 

Mr.  Carey:     I  have  no  opinion  on  that,  either.    I  have  not  got  to  the  details. 

Mr.  Chairman  :  Shall  all  persons  engaged  in  such  employments  be  included? 
Shnl!  pll  employments  be  included? 

Mk.  r.\RKV  :     I   do  nf»t  think  I  understand  your  question. 
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Insured 

workers 

per  1,000. 

14.  Butchery  9.8 

15.  BYickraaking 9.5 

16.  Paper  making  9.4 

17.  Chemical  industry 9.2 

18.  Dairy  and  distillery  industry 8.1 

19.  Street  and  interurban  railways 7.3 

20.  Leather  industry 7.0 

21.  Metal  industry   7.0 

22.  Private  railways  7.0 

23.  Manufacture  of  musical  instruments 6.8 

24.  Gas  and  waterworks 6.8 

25.  Sea  navigation,  fisheries,  etc 6.4 

Chart  22  is  as  follows:  It  was  formerly  believed  that  argricultural  pursuits 
were  comparatively  free  from  accidental  injuries.  The  enforcement  of  the  conl- 
pensation  law  of  1886  has  proven  this  view  erroneous.  The  latest  statistics  of 
1001,  show  that  the  48  Agricultural  Employers*  Associations  of  Germany,  during 
this  one  year,  have  had  to  compensate  56,039  injured  workers,  which  is  514  more 
than  is  charged  against  the  65  industrial  employers'  associations  for  the  same 
period. 

What  German  statistics  have  proven  about  hazards  in  farming,  every  other 
country,  which  has  given  this  subject  attention,  has  found  to  be  correct,  only 
it  is  more  difficult  to  prove  elsewhere  on  account  of  lack  of  reliable  statistics. 
Germany  was  not  slow  to  make  use  of  the  lesson  learned  from  her  farm  statistics, 
as  you  may  see  from  the  following  illustration  and  figures  copied  from  her 
official  records. 

Chart  23  shows  that  14,.945  accidents,  including  632  deaths  among  farm 
workers,  were  caused  in  the  year  1901  by  falls  from  ladders,  out  of  hay  lofts, 
etc. 

Chart  24  shdVs  that  19,143  injuries,  including  1,180  deaths,  among  farm 
workers,  were  caused  by  animals. 

Chart  25  shows  that  10,486  accidents  in  one  year  were  caused  by  agricul- 
tural teaming,  etc. 

Chart  26  shows  that  farmers'  hand  tools  are  responsible  for  4,483  accidents 
in  one  year. 

Chart  27  shows  that  5,718  accidents  among  farm  workers  were  caused  by 
cutting,  handling  and  hauling  timber  in  one  year. 

Chart  28  shows  that  17,777  accidents,  including  17  deaths,  were  caused 
among  farm  workers  in  one  year  by  feed  cutting  machines. 

Chart  29  shows  that  threshing  machines,  etc.,  were  responsible  for  1,206 
accidents  and  44  deaths. 

Chart  30  shows  that  farmers'  horse  power  mills  are  responsible  for  203 
accidents   in  one  year. 

Chart  31  shows  that  farmers'  power  transmission  machinery  was  respon- 
sible for  353  accidents,  including  39  deaths  in  one  year. 

A  study  of  the  causes  of  accidents  is  also  full  of  surprises,  as  shown  in 
charts  32  and  33,  the  one  being  for  the  farm,  the  other  for  the  industries.  Please 
note  that  fall  from  ladders,  is  by  far,  the  most  serious  cause  of  accidents ;  it 
stands  first  in  the  farm  list,  charged  with  nearly  99  accidents  per  100,000  insured 
workers,  and  second  on  th^  industrial  list,  charged  with  143  acci^-cnts  per  100,000 
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insured  workers.     Teaming,  loading  and  unloading,  and  machinery  come  next  in 
importance,  and  steam  boilers  rank  last  on  both  lists. 

Chart  34  shows  the  growth  of  official  expenditures  for  supervision  of  acci- 
dent prevention.     It  was  $4,500,000  beween  1885  and  1908. 

The  question :  "Has  accident  prevention  proven  successful  in  Germany 
after  25  years  of  hard  work?"  cannot  be  answered  in  any  other  way,  but  the 
affirmative,  although  a  superficial  investigation  might  easily  seem  to  prove  the 
opposite  conclusion.  Nevertheless  it  is  much  slower  work  than  one  hopes  for. 
When  we  hear  the  general  statement,  that  of  500,000  accidents,  which  are  said 
to  occur  annually  in  the  United  States,  half  are  preventable,  most  of  us  feci 
that  from  five  to  ten  years'  systematic  effort,  ought  to  reduce  the  accidents  50 
per  cent,  or  at  least  25  per  cent.  There  is  no  such  favorable  record  in  Germany 
after  25  years'  of  persistent  work.  German  experts  tell  us  that  it  requires  from 
ten  to  fifteen  years  to  get  a  fair  start,  and  it  takes  that  many  years  to  stop  the 
natural  tendency  towards  increase  in  percentage  of  accidents. 

Please  study  charts  35,  36,  37,  38,  39,  40,  41,  42,  43  and  44,  all  of  which 
indicate  that  the  machine  hazard,  the  number  of  deaths  and  the  number  of  total 
permanent  disability  cases  have  decreased  in  various  industries,  while  the  total 
hazard,  and  the  cases  of  temporary  disability  have  increased  rapidly.  Charts 
47,  48,  49,  50,  51  and  52  show  the  effective  work  that  can  be  done  by  accident 
prevention  in  the  industries. 

But  let  no  one  imagine  that  the  most  effective  accident  prevention  appli- 
ances are  necessarily  found  on  complicated  machines.  Small  pieces  of  rubber  or 
lead,  fastened  to  the  ends  of  ladders  to  keep  them  from  slipping  or  sharp  points 
for  the  same  purpose,  are  probably  the  most  effective  accident  prevention  devices 
in  the  country.  See  illustrations  53  and  54.  And  there  is  still  much  room  for 
improvement,  as  is  evident  from  the  fact  that  falls  from  ladders  head  the  list 
of  last  year's  accidents.  Some  prevention  devices  are  so  simple  that,  much  like 
Topsy  of  old,  they  seem  to  have  had  no  father  or  mother,  but  "they  just  grew." 
We  were  much  impressed  with  a  street  cover,  which  is  used  in  Berlin,  wherever 
an  opening  in  the  street  or  sidewalk  needs  a  removable  protection.  We  have  not 
found  it  anywhere  else,  and  no  one  seems  to  pay  special  attention  to  its  exist- 
ence—  it  was  not  exhibited  at  any  one  of  the  safety  museums  we  have  visited, 
but  anyone  who  has  watched  the  number  of  injuries  caused  to  man  and  beast 
on  our  city  streets,  due  to  slipping  on  iron  covers,  would  surely  advocate  the 
general  adoption  of  this  cover  (with  the  necessary  modifications)  in  all  American 
cities.     (Illustration  55). 

I  have  here  a  large  bunch  of  photographs  and  other  illustrations  showing 
the  best  known  safety  devices  in  various  industries.  Many  of  these  are  very 
simple  and  others  are  very  complicated,  almost  too  complicated  to  be  easily  pre- 
sentable. Some  are  very  practicable,  and  some  are  not  at  all  adaptable  to  our 
industries  or  our  ways  of  doing  things,  but,  after  explaining  every  safety  device, 
or  presentation  appliance  which  we  have  seen  or  heard  of  in  our  investigations, 
we  will  probably  be  told  by  some  experts  that  there  is  little  that  is  new  among 
them ;  most  of  these  appliances  are  known  somewhere  in  the  United  States,  and 
as  an  engineer  of  many  years'  experience,  I  know  that  such  a  statement  is 
reasonably  correct.  Many  of  the  best  devices  have  been  illustrated  in  the  liter- 
ature of  American  insurance  companies.  One  of  our  best  prevention  experts 
tells  mc,  that  during  a  recent  investigation  tour  in  one  of  the  European  countries, 
he  was  shown  the  "best  and  latest"  safety  device  for  punch  presses,  which  he 
immediately  recognized  as  a  patent  invention  of  his  own,  which  has  had  a  limited 
use  in  the  United  States  for  many  years.  There  is  no  doubt  in  our  minds  that 
there  arc  quite  a  number  of  prevention  appliances  in  use  in  Germany,  which  wc 
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might  well  adopt,  but  the  real  and  important  difference  is  not  in  -prevention 
apparatus;  it  is  in  the  prevention  spirit.  In  Europe,  and  especially  in  Germany 
accident  prevention  is  kept  constantly  before  the  public,  before  the  Legislature, 
before  the  employer  and  before  the  worker.  It  is  taught  the  children  at  school, 
the  colleges  devote  considerable  time  to  it  and  trade  schools  and  similar  institu- 
tions have  special  courses  in  the  science  of  accident  prevention.  It  has  brought 
forth  a  recognized  special  engineering  profession.  Insurance  rates  are  gauged 
according  to  the  state  of  accident  prevention  practiced  in  individual  shops,  and 
the  leaders  in  industrial,  political,  and  economic  life,  constantly  appeal  to  the 
necessity  of  reducing  accidents  for  the  sake  of  humanity,  as  well  as  national 
economy. 

We,  in  the  United  States,  can  and  must  make  as  good  a  showing  of  acci- 
dent prevention,  as  the  best  and  most  enlightened  nation  in  the  world,  but  let  no 
one  underestimate  the  task;  it  is  a  gigantic  one.  It  will  take  a  long,  strong  and 
united  effort,  but  the  reward  is  worthy  of  the  task. 

Strong  factors  in  accident  prevention  on  the  Continent,  are  accident  preven- 
tfon  institutes,  or  museums;  that  is,  permanent  expositions,  usually  working  ex- 
hibitions of  safety  appliances  for  industries  and  the  farm.  The  oldest  one  of 
these  institutions  is  in  Amsterdam.     (Illustration  56.) 

It  is  exceedingly  interesting,  but  has  not  been  kept  up  to  the  highest  stan- 
dard of  newer  institutions.  We  are  told,  however,  that  recently  large  sums  of 
money  have  been  appropriated  by  the  city  and  State,  for  the  erection  of  a  new 
building  and  for  new  equipment.  Paris  has  a  working  exhibition  of  safety  ap- 
pliances. There  is  one  in  Vienna.  (Illustrations  57,  58  and  59).  The  first  two 
numbers  show  the  interior  of  the  old  institution,  the  last  number  shows  the  par- 
tial plans  of  a  new  museum,  for  which  the  money  has  been  appropriated,  and 
which  is  being  built  at  great  expense,  on  a  site  opposite  the  Imperial  Palace.  A 
number  of  photographs  secured  at  the  Vienna  institution  are  exhibited  next  to 
illustration  59.  Budapest,  Hungary,  Milan,  Italy,  Zurich,  and  Switzerland,  have 
accident  prevention  institutions,  but  the  best  of  these  institutions  are  located  in 
Berlin  and  Munich,  Germany.  Illustrations  60  and  61  show  interior  and  exterior 
of  the  Berlin  institution,  and  62  shows  exterior  of  the  Munich  building.  Both  of 
these  museums  are  kept  up-to-date  at  all  times.  The  latest  and  most  improved 
safety  appliances,  accident  as  well  as  sickness  prevention  devices,  are  kept  on 
exhibition  and  are  explained  thoroughly,  at  regular  hours  each  day,  by  competent 
attendants.  Admission  is  free.  We  are  told  by  someone,  who  ought  to  know, 
that  the  keeping  up  of  the  Berlin  institution  alone  costs,  the  government  at  the 
rate  of  25  cents  per  visitor.  Nearly  all  machinery  is  made  up  into  "running  ex- 
hibitions," and  delegations  of  w^orkmen,  foremen,  contractors,  farmers  and  other 
employers,  from  all  parts  of  the  Empire,  are  encouraged  to  visit  the  Berlin  and 
Munich  museums  for  instructive  demonstrations.  The  various  departments  of  the 
museums  are  used  as  regular  lecture  halls  for  some  of  the  colleges,  and  the  fac- 
tory and  safety  inspectors  of  the  country  are  brought  to  Berlin  regularly,  for  a 
week  or  ten  days  each  year,  to  receive  instructions  and  practical  demonstrations, 
regarding  the  year's  developments  in  safe  and  healthy  working  conditions  in  the 
industries  and  upon  the  farm. 

These  inspectors,  by  the  way,  are  a  very  important  part  of  the  German  ac- 
cident prevention  system.  They  are  of  two  kinds.  Government  inspectors  and 
employers'  association  inspectors.  The  duty  of  the  former  is  principally  to  see 
that  working  conditions  are  in  keeping  with  the  law,  while  the  duty  of  the  latter 
is  principally  to  see  that  working  conditions  are  in  keeping  with  the  regulations 
of  the  Employers'  Association.  But  a  very  important  duty  of  both  classes  of 
inspectors,  is  to  study  safe  working  conditions,  and  make  suggestions  to  the  ad- 
ministrative officers.     To  this  end,   specialists  of  high  grade   are   employed,   prin- 
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cipally  by  the  Employers'  Associations,  at  high  salaries,  and  these  men  often- 
times devote  their  whole  lives  to  the  study  of  the  "hazards"  of  a  particular  in- 
dustry. It  is  the  specialization  and  the  certainty  of  remaining  in  a  chosen  line, 
regardless  of  political  or  administrative  changes,  that  makes  the  German  inspec- 
tion system  so  effective.  New  men  entering  this  profession,  must  start  out  with 
a  thorough  theoretical  and  practical  education.  They  must  be  graduates  of  en- 
gineering colleges,  and  are  even  then,  placed  in  subordinate  positions,  with  little 
pay  for  years,  before  they  are  promoted  to  places  of  real  responsibility.  There 
is  no  connection  between  state  or  national  politics  and  appointments  of  this  kind. 
As  stated,  the  efficiency  of  the  inspection  department  and  the  personnel  thereof, 
account  in  a  large  measure,  for  the  high  standard  of  the  whole  system  and  for 
the  absolute  reliability  of  statistical  records. 

Proper  and  prompt  medical  attention  has  proven  a  wonderful  factor  in 
"prevention  of  greater  losses."  Authorities  all  agree,  and  are  very  emphatic  on 
the  point,  that  immediate  attention  to  all  injuries  saves  much  suffering,  many 
lives  and  limbs,  and  a  great  deal  of  money.  Many  German  Employers'  Asso- 
ciations have  voluntarily  established  dispensaries  and  hospitals  and  insist,  as  they 
have  a  right  to  do  under  the  law,  upon  having  injured  employes  treated  free  of 
charge;  every  injury,  even  a  slight  one,  is  examined  and  treated  by  medical  spe- 
cialists. They  have  learned  that  a  most  thorough  specialized  medical  system  is  a 
splendid  precaution  against  more  serious  harm.  A  recent  special  volume  en  this 
subject,  written  for  the  Berlin  celebration,  devotes  pages  to  specific  cases,  illus- 
trating the  tremendous  saving  that  can  be  accomplished  in  this  direction.  Let 
us  quote  one  or  two  illustrations.  The  Bavarian  Building  Industries  Employers' 
Association  establisled,  to  its  own  satisfaction,  that  the  expenditure  of  approx- 
imately $8,000  in  prompt  and  expert  medical  attention  to  its  injured  workmen, 
saved  them  approximately  $169,000  in  compensation  expenses.  A  Vienna  insur- 
ance institution  figured  the  net  savings  in  compensation,  due  to  the  establishment 
of  an  ambulance,  and  a  first  aid  medical  station,  to  be  $27,000  in  nine  mimths. 

An  engine-driver,  thirty-five  years  old,  was  scalded  during  a  wreck.  The 
attending  physician  thought  the  amputation  of  the  left  arm  necessary.  The  em- 
ployers' Association  succeeded,  through  specialists'  treatment  at  its  own  hospital, 
in  saving  the  arm  and  bringing  it  back  to  normal  strength.  At  the  time  of  the 
accident  the  driver  earned  $330  per  annum  —  a  few  years  later,  $425  per  annum, 
which  proves  that  his  earning  capacity  was  unimpaired.  The  amputation  of  the 
arm  would  have  meant  a  cripple,  with  less  than  half  earning  capacity,  and  a  life 
compensation  of  $150  annually,  equal  to  $8,000  or  $10,000  total  expense  to  the 
Employers'  Mutual  Insurance  Association.  We  might  quote  fifty  similar  cases 
showing  the  wonderful  results  of  conserving  the  best  resources  of  the  nation, 
the  self-respect  and  earning  capacity  of  her  workers  by  means  of  prompt  and 
pr6per  medical   attention. 

Chart  63  shows  you  that  out  of  662,321  accidents  in  Germany  in  1908,  only 
142,96'3  (equal  to  21i  per  cent)  lasted  more  than  thirteen  weeks,  while  519,3^ 
accidents  (equal  to  78^  per  cent)  were  of  a  duration  less  than  thirteen  weeks.  In 
point  of  compensation,  the  21^  per  cent  requires  practically  80  per  cent  of  all  the 
compensation  expenditures,  while  the  78J  per  cent  require  approximately  20  per 
cent   of   the    compensation    expenditures. 

Chart  64  illustrates"  the  frequency  of  industrial  accidents,  according  to  days 
and  hours. 

Chart  6o  illustrates  the  frequency  of  accidents,  according  to  age  and  sex,  for 
industrial  workers  and  agricultural  workers. 

Chart  QQ  compares  the  frequency  of  accidents,  according  to  days  in  the  week 
for  agricultural  and  industrial  workers.  There  are  many  lessons  contained  in 
these  charts,  but   we  want  to  call   special   attention  first  to  the  increased  hazard 
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in  all  occupations  due  to  age.  Several  countries  have  experienced  the  drawbacks, 
incident  to  barring  older  men  from  employment,  on  account  of  their  greater  lia- 
bility to  accidental  injury.  Under  the  German  system,  there  is  no  such  disad- 
vantage, and  we  should  see  to  it  that  there  is  none  in  our  country. 

Another  lesson  pointed  out  by  these  charts  is  the  comparatively  low  rate  of 
accidents  to  women  workers  as  compared  with  men  in  the  industries  and  the 
high  rate  in  agricultural  pursuits.  This  again  illustrates  the  necessity  of  taking 
the  farm  laborer  and  his  famil}  into  any  permanently  successful  system  of  acci- 
dent compensation,  insurance  and  prevention. 

The  number  of  accidents  and  cost  of  insurance  in  various  groups  is  shown 
in  Charts  67  to  99  inclusive.  Please  note  tlu.t  for  all  the  industries  combined, 
this  cost  is  nearly  two  per  cent  of  the  payruil  now,  and  is  expected  to  rise  up^ 
to  three  and  one-quarter  per  cent  of  the  pay  roll  by  1935. 

There  are  a  great  many  things  which  the  State  of  Ohio  can  do  in  tie  direc- 
tion of  accident   prevention,  but   complete  statistics,   a  good   and  efficient   inspec-. 
tion  department,  a  system  of  prompt  and  expert  medical  aid  for  injured  workers, 
and  the  establishment  of  an  accident  prevention  institution,  seem  to  me,  the  most 
important    recommendations. 

Your  third  question  reads:  "Is  the  court  and  jury  system  of  fixing  the  re- 
sponsibility for  fixing  industrial  accidents  now  existing  in  the  State,  satisfactory 
in  its  operation?     If  you  answer  no,  state  why." 

I  have  read  a  number  of  statements  made  before  you  by  employers  and 
workers,  and  I  have  not  so  far  found  a  single  statement  expressing  satisfaction 
with  the  workings  of  the  court  and  jury  system  in  accident  cases.  While  I 
agree  with  this  conclusion,  I  do  not  agree  with  those  who  blame  either  jury  or 
judge.  They  are  no  doubt  doing  the  best  they  can  in  each  case,  but  when  we 
count  the  general  dissatisfaction,  the  great  cost;  the  antagonism  towards  har- 
monious relations  between  employers  and  wage-workers;  when  we  examine  the 
vastly  varying  amounts  of  damages  assessed  by  juries  for  similar  accidents,  we 
must  concede  that  our  present  court  system  does  not  fill  the  bill.  I  have  had  to 
watch  damage  suits  at  various  times  as  employer,  witness  and  juror,  and  the  days 
so  spent  have  been  the  most  unsatisfactory  in  my  whole  life.  While  in  Germany 
recently,  I  had  the  good  fortune  to  be  invited  to  attend  the  meetings  of  the 
arbitration  courts  which  handle  all  workers'  compensation  disputes.  With  your 
permission  I  shall  point  out  the  regular  legal  method  which  is  provided  for  deter- 
mining compensation  there.  The  first  step  is  the  decision  of  the  regular  com- 
missions, consisting  of  members  of  employers'  associations.  Every  case  of  injury 
lasting  more  than  thirteen  weeks,  must  be  referred  promptly  to  these  commis- 
sions. (During  the  first  thirteen  weeks  the  injured  receives  medical  treatment 
and  financial  and  other  benefits  from  the  sickness  insurance  funds,  to  which  the 
employer  pays  33  per  cent  of  the  costs).  The  award  is  promptly  transmitted 
to  the  injured  worker  in  writing  on  regulation  blanks,  which  have  pr'nted  upon 
them,  in  black  type,  a  notice  to  the  effect,  that  if  the  award  is  not  satisfactory 
to  the  injured  or  his  dependents,  it  can  be  appealed  within  one  month,  free  of 
cost,  to  one  of  the  regular  arbitration  courts,  which  provide  the  second  step  of 
the  legal  process.  These  courts  consist  of  a  regularly  appointed  judge,  who  has 
had  special  training  for  this  class  of  work.  He,  with  two  employers,  elected  by 
the  employers  of  the  district,  and  two  wage- workers,  elected  by  the  wage-work- 
ers of  the  district,  makes  a  jury  of  five  experts.  A  majority  decision,  that  is, 
three  out  of  the  five  votes,  fixes  the  status  of  the  appealed  case.  In  every  one 
of  the  forty-two  cases  which  I  saw  transacted,  the  decision  was  unanimous,  al- 
though the  liveliest  sort  of  arguments  were  indulged  in  before  a  decision  was 
reached  in  some  cases.  An  experienced  doctor  is  present  to  assist  the  court  in 
matters  requiring  medical  knowledge.     In  many  cases  a  medical  examination  was 
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made  in  the  court-room.  Both  sides  to  a  controversy  have  the  privilege  of  rep- 
resentation through  counsel.  The  award  of  this  appeal  court  is  transmitted  to 
both  sides,  with  a  statement  to  the  effect  that  it  can  be  appealed,  free  of  charge, 
within  a  month,  to  a  court  of  last  resort,  which  is  called  a  Senate.  Such  a 
Senate  consists  of  a  chairman,  always  a  jurist  appointed  by  the  Imperial  Insur- 
ance Department,  two  technical  experts  of  the  same  department,  two  judges  of 
regular  courts,  one  employer  and  one  employe — a  total  of  seven  men.  There  is 
no  appeal  from  the  decision  of  this  court,  but  in  case  two  such  Senates  render 
decisions,  which  seem  to  establish  different  precedents,  the  two  Senates  meet  and 
can  overrule  either  one  or  both  decisions. 

If  the  decisions  of  the  lower  courts  were  not  just,  more  of  them  would  be 
changed  by  the  arbitration  and  appeal  courts.  Please  notice  (Chart  8)  that 
only  six  per  cent  of  the  total  number  of  decisions  reached  by  Employers'  Asso- 
ciations were  appealed  to  the  court  of  last  resort,  and  that  only  about  four  per 
cent  of  the  decisions  of  the  Employers'  Associations  were  changed. 

The  total  cost  of  litigation  under  the  German  system,  is  only  one-tenth 
per  cent  of  the  total  amount  of  accident  insurance  paid  by  employers,  and  the 
time  required  from  first  decision  to  final  ruling  is  said  to  be  never  more  than  a 
year,  and  more  often  only  three  to  four  months.  During  the  period  pending 
final  decisions  part  compensation  is  paid,  providing  the  right  to  compensation  is 
established  in  the  lower  courts. 

I  have  attended  two  arbitration  court  sittings.  The  regular  judge,  with  his 
associate  commissioners  of  two  employers  and  two  wage-workers,  elected  respec- 
tively by  their  crafts,  tried  from  twenty  to  twenty-two  appeal  cases  in  two  and 
one-half  to  three  hours.  There  was  no  hurry,  a  remarkaWe  absence  of  formality, 
a  thoroughness  and  serious  common-sense  endeavor  to  get  at  the  facts,  which 
made  a  much  more  favorable  impression  upon  me  than  the  numerous  cases  which 
I  have  seen  tried  in  our  courts.  To  my  mind,  in  the  direction  of  antagonism, 
to  harmonious  relations  between  employer  and  worker,  as  well  as  in  delay  and 
cost,  the  German  system  is  many  times  superior  to  ours. 

Your  fourth  question  is:  "Are  you  in  favor  of  a  system  under  which  all 
accidents  to  employes  shall  be  compensated  for  without  regard  to  negligence, 
but  under  which  the  compensation  paid  shall  be  limited  in  amount?  Please  state 
reasons  for  your  answer." 

There  can  be  no  doubt  as  to  the  advisability  of  establishing  a  system  by 
which  wage  workers  are  compensated  for  all  accidents  arising  from  the  occu- 
pational risk  or  through  the  fault  of  the  employer.  Under  no  consideration 
would  I  recommend  compensation  for  accidents  due  to  serious  misconduct  on 
the  part  of  the  injured  workmen,  but  a  law  providing  for  such  compensation 
must  be  carefully  safeguarded.  The  liability  should  be  a  single  one,  and  the 
assumption  of  occupational  risks  should  remove  any  other  obligation,  otherwise 
a  double  risk  at  double  expense,  under  a  conflicting  system  arises,  which  will 
increase  instead  of  decreasing  the  inherent  inefficiency  of  our  present  system.  It 
should  be  limited  in  amount,  as  an  unlimited  responsibility  is,  as  I  understand, 
from  an  insurance  expert,  a  very  serious  obstacle  to  insurance.  It  is  very  im- 
portant that  all  compensation  be  guaranteed  by  insurance.  Large  concerns  can 
carry  their  own  insurance  —  smaller  concerns  should  carry  their  risk,  preferably 
in  approved  mutual  insurance  concerns,  or  in  companies  which  keep  in  close 
touch  with  factory  conditions.^  Only  in  this  way  can  proper  allowance  be  made 
for  prevention   efforts. 

It  is  well  enough  to  speak  about  prevention  in  a  general  way,  or  to  urge 
it  for  humanitarian  reasons.  The  best  results  will  be  secured  when,  in  addition 
to  such  reasons,  employers  find  it  a  business  proposition  to  invest  in  safety  appli- 
ances.    Insurance  will  guarantee  the  awarded  compensation  to  the  worker. 
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Practically  all  accident  insurance  in  Germany  is  of  the  mutual  kind.  Acci- 
dent insurance  institutions  are  employers*  associations  organized  according  to 
trades  or  crafts  for  the  purpose  of  carrying  —  mutually  and  collectively  —  their 
workers'  accident  compensation  risk.  We  believe  that  no  former  reports  have 
brought  out  the  important  part  which  German  employers'  and  employes'  associa- 
tions take  in  preventing  accidents  and  compensating  injured  workers. 

In  1883  the  leading  men  of  Germany  became  dissatisfied  with  the  workings 
of  their  employer  liability  laws,  because,  like  our  present  liability  laws,  they 
were  "wasteful,  slow  in  operation,  and  antagonistic  to  harmonious  relations  be- 
tween employers  and  wage  workers."  Prince  Bismarck  was  the  leader  of  the 
movement.  It  was  reasoned  that  while  the  German  government  had  exceptional 
powers  to  force  arbitrary  laws  upon  her  employers,  it  w^ould  not  be  wise  to 
use  this  power  autocratically.  Instead  of  opposing  employers,  and  especially 
employers*  organizations,  it  was  thought  best  to  secure  and  maintain  their  sup- 
port and  co-operation  and  every  important  detail  of  the  laws  and  their  execu- 
tion from  that  day  to  this  has  been  carried  out  in  line  with  a  judgment  and 
advice  of  progressive  German  employers. 

It  is  a  source  of  great  satisfaction  to  German  employers,  as  well  as  govern- 
ment officials,  to  recognize,  after  twenty-five  years  of  experience,  that  this  co- 
operation between  government  and  organized  employers  has  produced  better  re- 
sults than  could  have  been  secured  in  any  other  way  —  results  better  than  have 
been  secured  by  other  systems  in  other  countries. 

While  substituting  equitable,  fixed,  automatic  compensation  to  injured  work- 
ers and  their  dependents  for  employers'  liability,  the  German  system  does  not 
place  the  burden  of  such  compensation  upon  the  individual  employer  —  it  places 
it  upon  the  industry,  that  is,  upon  all  the  employers  of  each  industry.  For 
illustration :  All  flour  mills  of  Germany  must  pay  towards  a  fimd,  out  of  which 
is  paid  the  fixed  compensation  for  each  flour  mill  accident.  The  originators  of 
the  German  system  reasoned  that  only  by  universal  and  collective  action  could 
lasting  beneficent  results  be  secured.  It  would  not  do  to  cover  only  certain  in- 
dustries or  certain  localities.  The  system  must  cover  practically  every  employer 
and  every  wage  worker  in  every  part  of  the  Empire.  Nor  would  it  work  out  to 
rely  upon  the  individual  responsibility  of  each  employer.  This  would  be  too 
much  of  a  gamble.  An  unforeseen  and  unpreventable  accident  might  spell  ruin 
to  the  individual  employer  of  moderate  means,  leaving,  at  the  same  time,  the 
injured  worker,  or  his  dependents,  without  compensation  as  charges  on  the  com- 
munity, the  same  as  under  the  Employers*  Liability  Laws. 

The  small  employer  is  a  much  more  serious  factor  in  accident  insurance 
and  prevention  than  is  generally  understood :  In  many  of  our  interviews  with 
large  and  small  employers  in  Germany,  and  in  many  of  the  letters,  numbering 
100  or  more,  from  presidents  of  German  Employers'  Associations,  the  importance 
of  providing  for  the  small  employer  and  his  one,  two,  or  three  workers,  was 
emphasized.  The  following  figures  bring  this  out  somewhat:  Industrial  Em- 
ployers' A\ssociation  covered  (in  1908)  696,824  employers  with  7,868,531  workers; 
average  number  of  workers  per  employer,  11;  Agricultural  Employers'  Associa- 
tions cover  5,434,100  employers,  with  17,179,000  workers;  average  workers  per 
employer.  3. 

Unfortunately,  we  have  not  so  far  been  able  to  find  the  necessary  data 
to  separate  the  large  employer  from  the  small  one,  but  several  authorities  have 
given  it  as  their  oft'hand  opinion  that  more  than  50  per  cent  of  the  wage- 
workers  of  the  country  are  employed  in  small  places,  where  an  accident  verdict 
for  from  five  to  ten  thousand  dollars  would  mean  bankruptcy  to  the  employer 
and  loss  of  part,  or  all  compensation  to  the  injured  worker. 
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Our  attention  has  been  called  to  the  fact  that  even  the  cost  and  worry  of  a 
lawsuit  for  accident  compensation  has  proven  a  disturbing,  and  oftentimes  a  de- 
stroying factor  to  the  small  employer. 

Under  the  German  law  every  employer  must  belong  to  the  organization  of 
his    craft,    and    to    these   Employers'    Associations    is    given    the    necessary   legal 
power   to   enforce   accident   prevention   and   insurance   rules,   not  only  upon  the 
employers,  but  also  upon  the  workers.     For  non-compliance  with   rules  an  em- 
ployer can  be  fined  $250  for  each  offense  and  in  addition  his  accident  insurance 
rates  can  be   increased   from   10  to  20  per  cent.     A  worker  can  be  fined  |2.50 
for    each    violation,    and    there   is   now   a   measure   before   the    Reichstag  which 
would   make   wilful   and   serious   destruction   of   safety   appliances   a   penitentiary 
offense.      The    whole    administration    of    the    compensation    law    has   really   been 
placed    in    the    hands   of   the   United    Employers,    always,    of    course,    under   the 
supervision  and  control  of  the  State,  through  the  Imperial  Insurance  Department. 
However,  in  any  legislation  that  is  had  on  this  subject  careful   attention  should 
be  given  to  the  older  workers.    I  have  already  called  attention  in  Charts  64,  65  and 
G6t  to  the  increased  hazards  of  older  workers.     They  must  not  be  placed  under 
an  additional  disadvantage  in  finding  employment.     The  efficiency  of  the  mutual 
system  in  Germany  seems  wonderful.     It  is  said,  and  I  think  fairly  well  proven, 
that  of  the  money  paid  by  employers  for  liability  insurance  in  the  United  States, 
only   from   12   to  33  per  cent   reaches  the   injured   workmen.     Diagram  9  shows 
you   that  after   laying   aside  nine   and   one-half   per  cent   for  reserve    funds,  77} 
per  cent  of  the  German  employers'  premiums  go  to  the  injured  workers,  and  only 
12J  per  cent   is  expended   for   litigation,  accident   prevention  and   administration. 
It  must   be  remembered   that   such   a   high   point  of   efficiency   can   hardly  be  at- 
tained  under    any    system  —  first,    because    the    Employers'    Associations   carrying 
the   accident   insurance    on   the   mutual    basis   need   not   make   profits    for   stock- 
holders, neither  do  they  pay  commissions  of  any  kind  to  solicitors ;  second,  they 
are   headed    by    employers   of    high   standing   and    much   experience,    who   devote 
their  time,  energy  and  intelligence  to  the  good  cause  without  pay,  and,  third,  be- 
cause much  of  the  expense  of  the  government  insurance  department   is  paid  out 
of  general  government  funds.     Prof.  Dr.  Manes  estimates  that  if  all  the  expense 
of   the   government   insurance  'office   was   charged   to   the   system   it   would   raise 
the   administration   expense    from   three  to    four   per   cent.     On   the   other  hand, 
it  is  figured  that  this  expenditure,  which  might  well  be  considered  a  government 
contribution  to  the  Workers'  Accident  Compensation  fund,  is  perfectly  legitimate 
because  the  beneficial  results  of  workers'  insurance  upon  charitable  institutions, 
poor-houses,  etc.,   which   must  be  kept  up  by  the   states  or  cities,  warrants  the 
government  contribution.     But  we  shall  return  to  this  later.     Before  leaving  the 
subject  of  efficiency,  let  us  point  out   from  chart  ten  how  the  12^  per  cent  ad- 
ministration expense  is  distributed.     We  do  this  for  the  reason  that  oftentimes 
the  term  "administration  expense"  is  used  very  ambiguously.     Very  seldom  is  it 
construed  as  definitely  as  we  cover  it  here;  that  is,  as  meaning  every  expendi- 
ture   which    cannot   be    charged    to    compensation    paid    to    injured    or    dependent 
workers'  except  that  paid  to  the   reserve   fund.     The  administration   expense  of 
twelve  and  eight-tenths  per  cent  covers  the  following  —  management  of  the  sys- 
tem, seven  and  three-tenths  per  cent;  investigation  of  accidents  and  fixing  com- 
pensation, two  and  six-tenths  per  cent ;  litigation  and  cost  of  appealed  cases,  one 
and    two-tenths    per    cent;    supervision    of    accident    prevention    regulations,   one 
per  cent,  and  an  item  of  miscellaneous  expense  of  seven-tenths  per  cent.     Med- 
ical attention   for   injured  workers  is   considered   part   of  the  compensation,  the 
same  as  hospital  expenses.     These  items  amount  to  one  and  five-tenths  per  cent 
of  the  total  sum.     All  these  figures  are  percentages  of  the  total  sums  paid  into 
the  insurance  fund. 
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Your  question  No.  5,  is  as  follows:  "If  you  are  in  favor  of  such  a  plan, 
are  you  of  the  opinion  that  the  expense  should  be  borne  by  the  employer  or 
shared  by  employer,  employe  and  State?" 

I  am  very  decidedly  in  favor  of  the  contributory  principle.  Let  me  call 
your  attention  to  a  few  charts  based  on  German  statistics.  Chart  12  shows  that 
according  to  expert  advice  (Prof.  Dr.  Alfred  Manes),  the  workers  pay  in  this 
manner,  17  per  cent  of  the  total  accident  insurance  cost.  Several  other  experts 
figure  that  this  workers'  contribution  is  somewhat  less.  The  large  majority  of 
employes  and  others  interviewed  think  workers'  contributions  of  great  importa/ice 
to  the  efficiency  of  the  system.  As  to  the  justice  of  workers'  contributions,  there 
can  be  no  question  and  is  indicated  by  Charts  13  and  14,  which  show  that  in  the 
industries  17^  per  cent  of  the  accidents  are  the  fault  of  the  employers,  29}  per 
cent  the  fault  of  the  workers,  10  per  cent  the  fault  of  the  employers  and  the 
workers,  and  43  per  cent  due  to  the  hazard  of  the  industry.  Agricultural  acci- 
dents are  I82  per  cent  the  fault  of  the  employers,  25  per  cent  the  workers' 
fault,  23J  per  cent  the  fault  of  the  employers  and  workers,  and  33  per  cent  due 
to  the  hazard  of  the  occupation.  Justice  would  demand  that  the  accidents  caused 
by  the  carelessness  of  the  workers  and  half  of  those  due  to  the  employers  and 
workers,  should  be  paid  for  by  the  workers,  which  in  the  industries  means  34} 
per  cent  of  the  total  accidents,  and  37  per  cent  of  the  total  accidents  on  the  farm. 
The  nearer  compensation  amounts  to  the  sum  of  the  lost  wages,  the  larger  should 
be  the  workers'  contribution.  In  other  words,  if  the  workers'  compensation 
amounts  to  50  per  cent  of  his  lost  wages,  he  is  carrying  half  the  economic  bur- 
den, without  paying  any  insurance  premiums,  but  it  seems  more  reasonable  to 
have  the  worker  contribute  to  the  premiums  and  pay  him  a  higher  rate  of  com- 
pensation for  injuries. 

Although  we  are  at  this  time  discussing  the  contributory  principle  only  in 
connection  with  accident  compensation,  I  want  to  say  that  I  w^as  very  much  im- 
pressed with  the  careful  study  which  your  Chairman  has  given  to  German  sys- 
tem. The  amounts  which  he  pointed  out  as  being  paid  on  the  German  contribu- 
tory principle  by  employer,  worker  and  State  for  accident,  sickness  and  invalidity 
insurance,  are  enormous.  Recent  statistics  make  these  figures  even  more  impres- 
sive. Please  note  Chart  15;  it  shows  that  the  2,653  million  dollars  which  have 
been  gathered  for  social  insurance  during  the  last  twenty-five  years  have  come 
from  the  following  sources : 

Employers    1,198  million  dollars — 45  ^)c 

Workers    1,046  million  dollars— 40  '.'a 

State     147  million  dollars—  5K^ 

Interest  and  miscellaneous 254  million  dollars —  ^\Sc 

Chart  16b  illustrates  that  these  funds  have  been  disposed  of  as  follows: 

Compensation     1,918  million  dollars — 72  ^'i 

Administration     193  million  dollars —  7^''^ 

Reserve   fund    552  million  dollars — 2<'}'"^^ 

Please  note  that  the  workers  have  paid  into  the  fund  -10  per  cent  and  have 
received  in  compensation  72  per  cent.  But  we  must  not  forget  that  the  average 
wages  of  German  workers  are  much  lower  than  those  of  AnK-rican  workers,  and 
that,  therefore,  they  are  dependent  to  a  much  greater  extent  upon  paternal  gov- 
ernment. A  recent  report  states  that  tl  e  average  wages  of  workers  engaged  in 
the   fine  mechanical  occupations  were : 
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In  1886   $207  per  year 

In  1909   331  per  year 

Workers*  contribution  is  also  recognized  as  just  and  important  in  the  Swiss 
bill,  which  is  expected  to  become  a  law  during  this  session  of  the  Swiss  par- 
liament; the  bill  recognizes  the  propriety  of  government  contribution  to  the  ac- 
cident  compensation    funds.      (Chart   15). 

And  here  we  should  also  consider  the  justice  and  policy  of  lump  sum  pay- 
ments, versus  pensions.  The  advantage  of  weekly  pensions  for  injured  workers, 
or  their  dependents,  over  lump  sum  payments,  is  so  thoroughly  fixed  in  the 
minds  of  German  theoretical  and  practical  experts,  that  it  is  impossible  to  find  a 
single  advocate  of  lump  sum  payments.  These  experts  point  out  that  accident 
compensation  to  injured  workers  is  intended  as  payment  of  a  debt  by  the  public, 
through  the  agency  of  the  employer,  to  persons  hurt  directly  or  indirectly  serving 
the  public.  Therefore,  the  injured  person,  or  his  dependents,  is  entitled  only  to 
conditions  similar  to  those  which  were  disturbed  by  the  jury.  To  place  in  their 
hands,  accustomed  only  to  the  handling  of  weekly  wages,  large  sums,  usually 
does  more  harm  than  good.  It  is  the  duty  of  the  public  to  demand,  and  it  is 
the  duty  of  the  injured  or  his  dependents  to  guarantee  no  further  dependency 
upon  public  charity  in  return  for  compensation. 

Contribution  on  the  part  of  the  State  is  also  reasonable.  It.  has  been  re- 
peatedly stated  that  one-thifd  to  one-half  of  the  time  and  expense  of  a  num- 
ber of  courts  are  now  devoted  entirely  to  accident  damage  suits.  If  by  proper 
co-operation  and  legislation  a  system  is  evolved  which  saves  much  of  this  ex- 
pense why  should  not  the  State  pay  it  in  compensation  to  disabled  citizens, 
rather  than  in  useless  litigation.  The  relief  to  the  charitable  institutions  which 
must  now  be  sustained  by  the  State,  is  another  reason  for  a  fair  State  contribu- 
tion to  workers'  compensation. 

Your  last  question  is:  "What  is  your  experience  as  to  the  value  of  relief 
associations  of  employes?" 

My  personal  experience  tells  me  that  such  relief  associations  are  of  the 
greatest  possible  value  'and  should  be  encouraged  in  every  possible  way.  Only 
there  are  not  enough  of  these  relief  associations,  and  they  do  not  go  far  enough. 
In  our  inquiry  last  year  we  found  among  10,000  concerns  only  19  per  cent  pro- 
vided with  some  kind  of  relief  association  for  the  benefit  of  injured,  sick  and 
superannuated  wage  workers.  We  gathered  the  constitutions  and  by-laws  of 
many  of  these  relief  associations  and  while  some  of  them  are  models  of  per- 
fection, such,  for  instance,  as  the  systems  of  the  International  Harvester  Co., 
Cheney  Bros.,  the  General  Electric  Co.,  etc.,  they  reach  only  a  very  small  part 
of  the  total  number  of  wage  workers  of  the  country.  One  of  the  best  features 
in  relief  association  work  is  the .  opportunity  they  offer  for  meeting  employers 
and  workers.  Wherever  employers  and  workers  can  meet  that  means  increase 
in  harmonious  relations,  fewer  strikes,  lockout  and  other  labor  troubles.  Every- 
thing that  can  be  done  to  stimulate  relief  association  work  by  State,  employer 
or   worker  —  organized    and    unorganized  —  is    in   the    right    direction. 

While  this  ends  my  answer  to  your  questions,  I  invite  you  to  examine  the 
many  cliart^  and  diagrams  which  I  have  here,  coming  as  I  do  from  a  meeting 
of  our  committee.  Any  additional  questions  which  you  may  wish  to  ask,  or  any 
information  that  I  can  give  you  now  or  later  on,  will  have  my  prompt  and 
careful  attention.  Close  co-operation  with  national  and  State  ofllicials  in  this 
and  all   other  constructive  work  is  one  of  the  principles  of  our  association. 

(During  the  reading  of  his  paper,  Mr.  Schwedtman  interpolated,  with  the 
following   remarks)  : 
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(1)  I  wasn't  sure  when  I  wrote  this  that  I  would  be  allowed  to  speak  at 
random,  and  therefore  I  rather  put  it  in  the  form  of  answers  to  the  various 
questions  which  the  Commission  has  placed  before  the  employers. of  Ohio. 

(2)  On  this  point  preceding  this  thought,  I  asked  our  worthy  Chairman 
where  he  secured  his  figures  of  536,000  for  the  last  year  in  the  United  States, 
and  he  told  me  that  he  got  them  from  the  best  available  sources.  Nevertheless, 
I  am  going  to  say  that  neither  he,  nor  anybody  else  is  anywhere  near  right,  and 
I  am  personally   ready  to   say   right  here,   that   it   is   considerably   more. 

(3)  There  never  has  been  in  the  accident  compensation  or  insurance  field 
anything  like  this  recent  convention  in  Berlin.  Thirteen  hundred  of  Germany's 
best  men,  employers,  scientists,  lawyers,  government  officials,  met  in  Berlin  to 
celebrate  their  25th  anniversary  of  the  beginning  of  Germany's  system  and  for 
a  thorough  study  of  what  ought  to  be  done  next.  They  all  believe,  and  they 
have  a  right  to,  that  they  have  a  right  to  look  upon  their  past  record  with  a 
great  deal  of  pride  —  they  feel  as  many  of  us  do  who  have  gone  into  an  under- 
taking, they  feel  that  the  way  they  have  gone  is  only  half  way. 

(4)  However,  here  I  want  to  place  myself  on  record  as  saying  some  people, 
especially  those  accustomed  to  monarchial  forms  of  government  in  Europe,  be- 
lieve that  our  form  of  government  where  we  have  48  States  and  each  State 
has  a  Legislature  of  its  own,  is  a  serious  drawback,  but  I  do  not  believe  that. 
I  believe  this,  that  in  a  long  race,  he  who  starts  out  well  equipped  has  the  best 
chance  of  getting  there,  even  though  the  other  fellow  has  got  the  best  start 
but  is  not  so  well  equipped.  Therefore,  my  recommendation  would  be  to  you  on 
this  particular  point:  Report  your  compensation  law  as  fast  as  you  can,  with 
due  consideration  for  having  it  right.  I  believe  that  our  various  States  are  in 
competition  with  each  other.  The  State  which  adopts  the  best  employers'  com- 
pensation law,  I  believe  will  have  the  best  chance  to  forge  right  ahead  of  the 
other  State  industrially  as  well  as  agriculturally.  I  say  therefore  you  sometimes 
leave  New  York  on  a  slow  train  and  sometimes  on  a  fast  train.  The  best  train 
in  the  world  cannot  hope  to  catch  up  with  a  slow  train  the  first  mile  or  two 
but  in  the  long  run  it  is  going  to  get  ahead  of  the  slow  train  just  as  sure  as 
two  times  two  are  four.  I  therefore,  gentlemen,  suggest  that  you  go  slow,  but 
go  as  fast  as  possible. 

(5)  For  two  days  I  sat  with  the  judge  in  the  arbitration  court  in  Ger- 
many and  during  those  two  days  44  cases  were  handled ;  I  should  say  22  cases 
were  handled  in  three  hours  each  day,  and  each  case  was  given  full  attention  to 
every  detail,  and  I  saw  two  cases  there  which  brings  to  my  mind  the  danger  of 
stating  definitely  that  the  loss  of  this  finger  sliall  briny  so  much,  and  this  finger 
so  much  compensation.  There  were  two  farm  laborers,  both  women,  one  of 
them  had  cut  her  hand  with  glass,  and  as  the  result,  this  finger  was  not  lost 
but  it  was  bent  inward.  She  received  2o  per  cent  after  due  consideration.  The 
next  woman  the  next  day  came  and  she  had  lost  half  of  the  little  finger  and  all 
of  the  third  finger  but  none  of  her  fingers  interfered  with  broom  or  spade  or 
any  agricultural   tools,   and   therefore   she   was   awarded   20  per   cent. 

(6)  I  want  to  emphasize  the  necessity  of  including  all  classes  in  the  com- 
pensation system,  and  I  go  far  enough,  even  thougli  I  am  a  married  man,  I 
include  domestics.  I  hold  a  servant  who  loses  her  finder  in  grinding  knives,  is 
as  much  entitled  to  compensation  as  a  woman  who  works  on  a  machine,  and  the 
farm  worker  who  loses  his  hand  in  some  macliine,  is  entitled  to  compensation 
as  much  as  the  machinist  who  loses  a  hand  while  working  in  a  shop.  I  am  not 
speaking  of  policy,  J  am  now  speaking  of  justice.  There  may  be  too  many 
married  men  among  the  law  makers  to  ever  put  ^uch  a  law  in  force,  but  I  for 
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one  say  it  is  justice  to  the  domestics  as  well  as  to  the  farmers,  to  say  that  they 
should  be  included  in  any  system  of  compensation. 

(7)  I  believe  I  will  come  to  it  directly,  but  for  fear  I  may  not  explain  it 
as  thoroughly  as  I  want  to,  I  want  to  emphasize  the  fact  that  the  whole  German 
system  of  accident  insurance,  of  accident  compensation  and  of  accident  preven- 
tion, rests  in  the  hands  of  the  Employers'  Associations.  The  government,  so  to 
speak,  the  government,  tells  her  employers,  *'we  must  save  our  people."  *'Wc 
must  have  an  efficient  nation."  The  man  must  know  that  he  is  taken  care  of 
in  the  usual  way  of  a  paternal  government,  but  we  Vrant  you  employers  to  get 
together  and  elect  your  own  officers,  draft  your  own  constitution  and  your  own 
by-laws,  but  it  must  be  under  the  supervision  of  the  Imperial  Department,  you 
run  the  whole  shooting  match,  but  you  will  have  to  make  a  showing.  You  will 
have  to  show  us  that  your  provisions  are  efficient  and  that  your  workers  are 
fairly  treated,  and  arbitration  courts  are  then  established,  so  that  each  and  every 
worker  who  is  not  satisfied  with  the  finding  of  the  employers'  associations  pure 
and  simple,  for  compensation  can  appeal  to  the  arbitration  court  which  is  the 
next  thing.  The  arbitration  court  consists  of  a  regular  judge,  two  employers, 
two  working  men,  a  jury  so  to  speak,  of  four,  and  a  judge  making  the  fifth  one. 
In  the  cases  in  the  machinist  trades  two  machine  employers,  two  machine  workers, 
and  in  agricultural  cases  there  are  two  agricultural  employers  and  two  agricul- 
tural workers,  and  all  appeal  cases  are  placed  before  this  court  and  the  decision 
of  that  court  fixes  the  status  of  that  case;  but  there  is  one  more  appeal  after 
that  and  that  is  the  Imperial  Senate.  This  is  the  court  of  last  appeal,  and  it 
is  a  court  consisting  of  a  judge  —  a  special  judge,  two  judges  of  regular  courts, 
two  experts  of  the  Imperial  Insurance  Department,  one  employer  and  one  worker, 
making  a  total  of  seven.  The  decision  of  the  Imperial  Senate  is  final  except  in 
cases  where  two  senates  have  decisions  that  interfere  with  each  other.  Two 
senates  can  immediately  overrule  one  or  both  cases. 

(8)  Twenty-five  per  cent  approximately  of  the  total  number  of  cases  de- 
cided by  the  employers'  association  are  appealed  to  the  arbitration  court,  while 
only  6  per  cent  of  the  total  cases  go  to  the  second  court  of  appeals.  Bringing 
out  the  fact  that  if  it  was'  possible  under  our  system,  which  of  course  we  all 
know,  and  every  one  knows  who  has  given  our  judicial  system  any  thought  at 
all,  that  we  cannot  eliminate  our  courts  and  do  not  want  to  eliminate  our  courts, 
but  if  in  some  way  or  shape  we  can  provide  a  shorter  method  which  will  decide 
cases  at  first  instance,  and  then  only  those  cases,  leaving  a  final  step  of  appeal 
to  our  courts,  that,  in  my  opinion,  would  reduce  the  total  number  of  cases  which 
would  go  to  the  court  at  all  to  perhaps  25  per  cent  and  may  be  less  than  10 
per  cent. 

(9)  Of  the  C)  per  cent  of  the  total  number  of  decisions  appealed  from  the 
employers'  association  only  4  per  cent  were' changed.  Which  bring  out  the  point 
that  the  first  requirement  of  the  law  is  that  it  must  be  fair  and  have  the  co- 
operation of  both  employer  and  employe,  because  both  sides  want  a  fair  and 
square  deal.  Both  sides  want  a  fair  law  and  if  you  haven't  a  fair  law  each  one 
will  simply  make  use  of  his  option  to  bring  the  case  finally  into  court. 

(Note  —  Mr.  Schwedtman,  during  his  talk,  made  use  of  many  elaborate 
charts,  and  it  is  to  be  regretted,  that  it  is  impossible  to  reproduce  them  in  this 
report.) 

Mr.  Monnett:  Did  you  say  only  6  per  cent  went  up  and  that  two-thirds 
of  them  were  changed? 

Mr.  Schwedtman:  4  per  cent  were  changed  in  the  first  and  second  appeal; 
in  other  words  quite  a  number  of  them  were  appealed  the  first  time,  appealed  by 
the  employers'  association.     In  other  words,   a  number   of  cases  — 
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Mr.  Monnett:    You  said  6  per  cent  were  appealed  — 

Mr.  Schwedtman':  No,  sir;  25  per  cent  of  all  the  decisions  of  the  em- 
ployers' association  went  to  the  arbitration  court  and  a  .number  of  those  were 
changed,  but  not  appealed  by  the  employers.  Of  the  number  of  others  6  per 
cent  of  the  total  went  to  the  court  of  last  resort  and  were  not  changed.  I  have 
in  mind  now,  if  you  want  to  know  the  exac't  number  of  cases  which  were 
changed  in  the  first  court  of  appeals  or  second  step,  but  a  total  of  4  per  cent  of 
all  the  decisions  of  the  lower  court  were  changed.  Both  courts  are  really  arbi- 
tration courts,  arbitration  courts  of  appeal  so  to  speak.  As  I  explained,  the  first 
court  consists  of  two  employers,  two  employes  and  one  judge;  the  second  court 
consists  of  three  judges,  two  experts,  one  employer  and  one  employe. 

(10)  I  strongly  recommend  that  in  any  future  compensation  legislation 
in  Ohio  you  provide  a  simplified  process  for  the  lower  decisions.  I  believe  it 
will  very  materially  reduce  the  cases  that  will  finally  have  to  go  to  the  court; 
because  we  all  understand  the  course  must  be  left  optional  —  that  is  up  to  the 
Legislature,  to  the  court  and  the  judges  to  decide.  I  am  an  engineer,  dealing 
with  the  subject  from  a  standpoint  of  economy  and  not  from  a  legislative  stand- 
point 

A  Voice  in  Audience:  May  I  ask  if  the  employes  appear  before  these 
courts  by  attorney  or  individually? 

Mr.  Schwedtm.\n:  Both  sides  have  a  right  to  representation  through  at- 
torneys; but  there  is  such  a  lack  of  formality  and  such  a  plain  and  simple  way 
of  getting  at  it  that  they  very  seldom  have  an  attorney  to  appear  before  this 
court. 

(11)  The  employer  and  worker  are  partners  in  business.  Tl.cre  is  no 
getting  away  from  that.  They  are  holding  the  industry  down  to.iictlier,  and  J 
believe  the  injured  workman  ought  to  be  taken  care  of  in  the  very  he>t  possible 
manner.  I  for  one  would  advocate  compensation  of  GQ  per  cent  aii'l  have  the 
workers'  contribution  to  the  fund  rather  than  advocate  50  per  cent  and  have  the 
employers  pay  it  all;  because  I  believe  that  the  one  takes  care  of  the  injured 
worker  and  the  other  does  not;  the  one  is  just  and  the  other  is  not.  The  worker 
ought  to  be  paid  when  he  is  injured  as  near  as  proper  his  full  wages.  I  would 
not  advocate  the  paying  of  the  full  wages,  because  it  is  only  human  nature  if  a 
man  were  receiving  full  pay  as  soon  as  he  otherwise  might.  I  believe  if  I  were 
injured  and  was  receiving  100  per  cent  of  my  wages  I  would  stay  at  home 
longer  than  I  would  if  I  were  only  GO  per  cent  or  75  per  cent.  There  may  be 
some  exceptions  in  the  room,  but  from  the  look  of  their  faces  I  don't  recognize 
one.  In  other  words,  gentlemen,  we  must  have  a  fair  system ;  we  must  have  a 
just  system;  we  must  have  a  system  which  is  based  upon  human  nature.  Let  us 
pay  the  injured  worker  just  as  high  as  seems  reasonable,  but  let  the  w^orker 
and  the  employer  contribute  to  the  fund.  And  there  is  an  additional  advantage 
in  that  direction.  I  have  been  in  my  own  business  for  many  years.  I  have  made 
it  a  point  to  call  together  practically  every  man  —  every  foreman  in  the  various 
departments  and  have  a  seance  with  them  and  talk  over  business.  Years  ago 
I  used  to  go  from  one  department  to  another,  and  say  why  isn't  so  and  so  done ; 
and  he  would  say  "It's  not  my  fault :  it's  the  other  man's  fault."  And  the  other 
man  would  say  the  same,  and  I  would  have  to  run  around  for  half  a  day  to  find 
where  the  trouble  was.  Now  today  I  know  where  I  am  at  because  each  fore- 
man and  .some  workmen,  and  there  are  no  excuses  now,  every  fellow  is  there  to 
defend  himself.  And  if  every  employer  would  treat  his  employes  in  the  same 
way  he«would  secure  the  co-operation  of  his  workers  in  the  business  —  treat  them 
as  partners   and    I    tell   you   this   will    bring   them    toc^cther  —  has    a   tendency   to 
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bring  the  employers  and  workers  together  which  no  other  way  will.    Call  them 
together  and  talk  matters  over;  it  will  do  away  with  friction. 

Switzerland  is  a  very  practical  and  very  up-to-date  country.  The  Swiss 
experts  have  studied  the  laws  of  all  the  nations  for  the  last  fifteen  or  twenty 
years,  and  they  have  come  to  the  conclusion  that  they  want  to  have  a  s>'Stem 
which  is  based  on  the  latest  and  best  that  is  being  done  in  all  the  foreign  coun- 
tries, and  the  contributory  principle  is  the  one  that  they  advocate  today. 

Mr.  H.  D.  Thomas,  of  Cleveland:  I  would  like  to  have  the  gentleman 
re-state  the  amount  that  is  paid  by  the  worker  and  employer  to  this  insurance 
fund.    I  didn't  quite  catch  the  percentages  as  he  stated  them. 

Mr.  Schwedtman:  The  employer  contributes  45  per  cent,  1,198  million 
dollars;  workmen  contribute  40  per  cent,  1,046  million  dollars;  State  contribute* 
5}  per  cent,  147  million  dollars;  interest  and  miscellaneous  on  all,  254  million 
dollars,  or  9}  per  cent. 

Mr.  Thomas:     Is  that  accident  insurance? 

Mr,  Schwedtman:    That  is  the  total  insurance. 

Mr.  Thomas:     That  includes  both  sickness  and  pension? 

Mr.  Schwedtman:     It  indudes  sickness,  accidents,  invalidity,  and  old  age. 

Mr.  Thomas:  In  the  accident  fund  —  it  is  on  one  of  your  charts  there. 
I  think  you  made  the  statement  that  the  worker  only  contributed  17  per  cent 

Mr.  Schwedtman  :  I  stated  to  the  accident  insurance  fund,  through  the 
agency  of  the  sickness  fund  the  workers  contribute  17  per  cent    Is  that  correct? 

Mr.  Thomas:     Through  the  agency  of  the  sickness  fund? 

Mr.  Schwedtman  :  Yes,  I  want  to  explain  it  to  you  that  you  may  not 
misunderstand  it  Germany  has  her  system  arranged  in  this  fashion:  For  the 
first  thirteen  weeks  a  man  with  both  his  legs  cut  off  is  not  an  injured  man,  he 
is  a  sick  man;  but  after  the  thirteen  weeks  he  is  an  injured  man.  In  other 
words  it  is  another  way  to  get  to  the  point  The  first  thirteen  weeks  all  the 
compensation  is  paid  from  the  sickness  fund,  and  the  sickness  fund  is  secured 
two-thirds  from  the  employer  and  one-third  from  the  employe.  After  the  first 
thirteen  weeks  all  compensation  comes  from  the  accident  fund  which  is  paid 
entirely  by  the  employer.  Don't  you  see?  The  total  compensation  as  analyzed 
by  Professor  Mannis,  brings  the  total  amount  paid  for  accidents  by  the  worker 
to  17  per  cent  and  83  per  cent  by  the  employer.  The  chairman  has  called  my 
attention  to  the  fact  that  I  made  a  mistake;  the  worker  pays  two-thirds  or  661 
per  cent  and  the  employer  pays  one-third  or  33J  per  cent 

Mr,  Thomas  :    That  is  to  the  sickness  and  invalidity  fund. 

Mr,  Schwedtman:     No,  not  the  invalidity  fund;  that  is  separate. 

Mr,  Thomas:  To  the  accident  fund  in  itself  the  worker  does  not  con- 
tribute anything,  directly,  only  indirectly? 

Mr.  Schwedtman:  Any  way  you  want  to  take  that  He  pays  17  per  cent 
of  the  compensation  paid  to  injured  workmen  for  accidents;  no  matter  how  yon 
turn  it  around  that  is  what  he  does. 

Mr.  Thomas:     But  he  pays  it  into  a  sickness  fund? 

Mr.  Schwedtman:     He  pays  for  accidents  17  per  cent 

Mr,  Thomas:     During  the  thirteen  weeks  that  he  is  allowed  sick  benefits? 

Mr.  ScnwKDTMAN :  He  is  receiving  accident  insurance  benefits  out  of  the 
sickness   funds   the   first  thirteen   weeks;   yes,  sir. 

Mr.  Thomas:  I  would  like  to  ask  a  question  relative  to  the  percentage  of 
the  farm  workers.     Does  that  inchidc  employes  only? 

Mr.  Schwedtman:  That  includes  everybody  who  comes  under  the  insur- 
ance laws  of  the  farm.  Now  then,  it  is  the  same  as  in  the  industries.  There  is 
a  feature  tliat  you  may  wish  to  bear  in  mind.    Germany  has  66,000,000  inhabitants; 
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she  has  16,000,000  wage  workers;  she  has  24,000,000  insured  persons;  16,000,000 
wage  workers  whicii  come  under  compulsory  insurance.  They  are  wage  workers 
who  receive  3,000  marks  or  less,  $750.  On  the  farm  as  well  as  in  the  industries 
he  can  get  voluntarily  in  the  insurance  by  paying  his  own  insurance.  And  the 
8,000,000,  the  difference  between  16,000.000  and  24,000,000  come  in  as  voluntary 
insurance. 

Mr.  Thomas:  Then  they  are  not  all  employes.  I  thought  that  rather  large 
on  farm  employes.  Now  relative  to  that  farm  employe  percentage :  That  increase 
in  percentage  of  course  has  occurred  since  the  adoption  of  the  compensation 
laws  in  Germany? 

Mr.  Schwedtman:     Which  increase  in  percentage? 

Mr.  Thomas:  That  22J  per  cent  applies  to  where  the  injuries  and  death 
occurs^  in  farm  work.  It  all  happened  since  the  adoption  of  this  compensation 
act.     There  was  no  such  percentage  before  that. 

Mr.  Schwedtman:     Why  should  not  there  have  been? 

Mr.  Thomas  :  Simply  because  the  dangerous  character  of  the  work,  and 
the  fact  that  the  employer  was  not  compelled  to  put  on  safeguards,  and  that  he 
was  not  giving  his  workers  in  the  factories  the  same  protection  as  at  the  pres- 
ent time  in  Germany. 

Mr.  Schwedtman  :  T  don't  know  just  exactly  what  you  are  driving  at 
Maybe  1  can  answer  you  in  this  way :  Germany  didn't  know  any  more  than  we 
know  at  the  present  time  —  what  the  percentage  of  her  injured  workmen  were 
on  the  farm  or  in  the  industries.  The  very  minute  she  began  taking  an  in- 
ventory to  see  how  many  injured  workmen  she  had  on  the  farm  and  in  the 
industries,  at  the  same  time  she  started  her  compensation  system ;  consequently 
the  statistics  as  to  injured  workmen  previous  to  1803  is  probably  not  as  reliable 
as  it  ought  to  be.  The  fact  remains  that  in  the  industries,  as  well  as  on  the 
farm,  accident  prevention  proved  very  effective.  It  reduced  the  total  number  of 
injured  workmen  on  the  farm  from  51  per  cent  to  43  per  cent,  as  you  notice. 
In  the  industries  it  proved  effective  by  reducing  a  great  number  of  the  serious 
accidents ;  but  it  has  not  been  so  far  effective  in  reducing  the  number  of  small 
accidents.  Special  attention  is  being  given  to  that  now.  Does  that  cover  what 
you  want  to  know? 

Mr.  Thomas:     Did  I  understand  you  to  say  1803  or  1886? 

Mr.  Schwedtman:     1886  it  was  completed.    Began  in  1883. 

Mr.  Thomas:     1886,  at  the  time  of  the  adoption  of  this  compensation? 

Mr.   Ch.airman:     For  the  agriculturalists?  • 

Mr.  Schwedtman:     1884  for  accidents.  i 

Mr.   Chairman:     1883  for  sickness,  1884  accidents,  1886  agriculture. 

Mr.  Thomas:     This  percentage  is  not  of  recent  years? 

Mr.  Schwedtman:  This  percentage  is  taken  from  the  last  census,  1908. 
Let  me  tell  you  and  this  Commission  that  the  matters  and  facts  and  figures 
which  I  have  placed  before  you  here  today  are  hardly  six  weeks  old.  Germany 
has  not  had  them  longer  than  six  weeks  so  they  are  the  latest. 

Mr.  Thomas:  In  your  investigation  of  the  workings  of  the  German  factory 
system  did  you  find  the  workers  hurried  and  rushed  along  the  same  as  here, 
in    America. 

Mr.  Schwedtman:  The  truth  is,  I  have  gone  around  the  factories  —  I  have 
always  been  so  rushed  and  hurried  that  I  have  not  lia  1  time  to  notice  that,  and 
I  have  always  had  that  kind  of  workers  around  me,  so  I  am  afraid  I  would  not 
be  a  competent  judge. 

Mr.  Thomas:  But  you  seem  to  forget  you  are  not  working  on  a  danger- 
ous machine  or  on  top  of  a  sixteen  story  building? 

21 
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Mr.  Schwedtman  :  May  be  you  don't  know  that  I  have  spent  fifteen  years 
of  my  life  shoveling  coal,  working  on  devices,  running  an  engine  and  working 
on  dangerous  machines. 


WEDNESDAY  EVENING 

The  Commission  was  called  together  at  Columbus,  Ohio,  in  the  Board  of 
Trade  building,  by  the  Chairman  on  November  30,  1910,  at  7:30  p.  m. 

Mr.  Chairman  :  We  will  now  hear  from  Mr.  Frank  Collins,  of  Toledo, 
Ohio. 

Mr.  Collins  :  We,  if  you  will  remember,  on  November  3,  I  believe,  filed  a 
paper  which  we  considered  as  the  opinion  of  the  Toledo  employers  with  refer- 
ence to  the  question  under  consideration.  We  now  wish  to  file  this  as  an  amend- 
ment to  that  original  paper. 

Mr.  Collins  read  the  following  paper: 

Toledo,  Ohio,  November  30,  1910. 

Employers'  Liability  Commission  of  Ohio : 

Gentlemen:  Since  filing  with  you  November  3,  1910,  at  Toledo,  Ohio,  a 
certain  paper  embodying  our  views  on  the  proposed  legislation  to  be  recommended 
by  your  body  to  the  next  legislature  of  Ohio,  with  reference  to  a  Compensation 
or  Industrial  Insurance  Law,  please  be  advised  that  we  have  since  that  time  had 
further  opportunity  to  better  inform  ourselves  on  the  subject  under  consideration 
and  have  therefore  decided  to  request  you  to  kindly  file  this  as  an  amendment 
to  our  former  paper  which  bears  the  date  of  November  3,  printed  copy  of  same 
being  hereunto  attached. 

In  view  of  the  fact  that  it  is  our  belief  that  it  is  the  sense  of  this  Com- 
mission and  also  of  all  parties  interested  to  so  change  conditions  that  immediate 
and  substantial  relief  shall  be  accorded  those  injured,  or,  if  killed,  their  depend- 
ents, and  to  absolutely  eliminate  the  present  plan  that  engenders  strife  between, 
and  unnecessary  expense  that  must  be  borne  by,  the  two  elements  in  our  indus- 
trial system,  viz.,  employer  and  employe,  at  a  time  when  their  relations  viewed' 
from  any  standpoint  should  be  quite  the  reverse,  we  offer  the  following  recom- 
mendation : 

That  a  compulsory  compensation  or  industrial  insurance  law  be  enacted; 
that  shall  be  as  near  equitable  as  is  possible  under  any  and  all  circumstances, 
and  that  all  present  legislation  of  any  character  whatsoever  that  may  now  apply 
in  personal  injury  cases  relating  to  employer  and  his  employes  be  absolutely 
repealed. 

Our  reason  for  the  above  recommendation  is  we  believe  that  inasmuch  as 
the  fund  from  which  benefits  shall  be  paid  must  and  shall  be  created  and  main- 
tained by  both  employer  and  employe,  this  fund  should  be  safeguarded  by  every 
means  possible ;  therefore,  if  feasible,  it  should  be  made  impossible  for  any  one 
not  able  to  show  that  she  or  he,  as  the  case  may  be,  was  in  whole  or  in  part 
dependent  on  the  injured,  or  in  case  of  death,  the  deceased,  to  be  able  to  estab- 
lish any  claim  against  this  fund  —  in  other  words,  that  this  law  shall  aim  solely 
to  relieve  those  injured  and  those  who  were  dependent  on  the  injured  before  the 
accident  happened. 

This  we  believe  will  more  nearly  bring  about  the  results  w^e  are  striving  to 
attain,  viz. :  Help  those  who  are  entitled  to  be  helped  and  in  a  manner  that  in 
no  way  savors  of  charity,  which  is  always  abhorent  to  a  free  born  American  cit- 
izen, whose  feeling  of  self-reliance  it  should  be  our  aim  to  abet  and  increase. 
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Such  a  law  will  also  enable  those  who  create  this  fund  to  at  all  times  feel 
that  it  is  to  be  expended  only  in  relieving  those  who  can  justly  claim  relief,  and 
as  a  consequence  its  maintenance  should  and  will  be  cheerfully  borne,  not  in  the 
sense  of  a  tax,  but  rather  as  an  item  in  their  current  expense  budget,  which  will 
be  used  to  relieve  the  unfortunate  and  this  as  a  whole  to  our  mind  seems  the 
most  forward  step  in  our  proposed  march  to  industrial  world  supremacy. 

Respectfully  submitted, 

The  Toledo  Employers, 
Regardless  of  any  affiliation  with  any 
Organisation  or  Association. 

I  want  to  emphasize  a  point  which  I  made  there  with  reference  to  those 
dependents.  I  think  it  might  be  well  if  it  were  possible  for  the  dependents  to 
be  known  before  the  suit  was  brought,  or  before  the  settlement  became  neces- 
sary. I  heard  a  man  say  recently,  who  was  dictating  a  certain  letter  while  I 
was  waiting  for  him  to  re-write  it,  and  I  was  in  a  hurry,  and  after  he  got 
through  with  it,  I  said,  "I  do  not  notice  any  particular  change  in  that  letter," 
and  he  said,  "We  try  all  of  our  lawsuits  in  our  correspondence." 

Now,  I  think  anything  which  we  can  do  to  bring  about  such  conditions  as 
will  eliminate  the  necessity  of  law^suits  is  what  we  are  and  should  aim  to  bring 
about.  Now,  therefore,  I  do  not  see  any  reason  why  it  would  not  be  well,  if 
possible,  to  make  it  mandatory  upon  the  employe  on  request  of  the  employer  to 
name  his  dependents  and  to  what  extent.  For  this  reason  I  fully  believe  that 
this  fund  must  be  collected  jointly,  whether  it  would  be  an  insurance  fund  or 
whether  it  would  be  a  compensation  act  administered  by  associations  as  outlined 
in  the  German  plan.  That  is  a  detail  which  will  take  care  of  itself  later,  but 
those  who  pay  into  this  fund  ought  to  know  how  it  shall  be  administered,  and 
that  it  is  only  for  the  relief  of  those  who  need  it.  Now,  if  an  employe  dies 
through  injury,  and  who  it  can  be  clearly  shown  has  no  dependents,  an  unmar- 
ried man  without  a  family  and  no  one  to  whose  support  he  may  have  been  con- 
tributing, I  do  not  think  that  he  is  entitled  to  any  more  consideration  after  death 
than  the  necessary  expenses  of  his  hospital  bill,  surgeon  bill,  prior  to  death,  and 
funeral  expenses  thereafter.  I  believe  that  is  a  point  which  we  ought  to  take 
into  consideration,  and  I  know  that  the  Toledo  employers  are  very  much  in  favor 
of  calling  that  to  the  attention  of  this  Commission. 

Now,  this  morning  I  heard  a  very  able  discourse  on  the  law  by  our  able 
friend,  Mr.  Carey.  I  do  not  believe  he  is  here  this  evening.  I  would  say  this, 
anyway,  I  was  very  much  disappointed  at  the  close  of  his  remarks,  because,  as 
Mr.  Schwedtman  said,  there  was  nothing  constructive.  He  gave  us  nothing.  He 
merely  called  our  attention  to  the  possible  stumbling  block  which  we  might  run 
up  against,  viz.  constitutionality.  Well,  I  believe  that  the  ultimate  constitution- 
ality of  any  law,  or  the  court  of  last  resort,  wherein  a  law  shall  or  shall  not  be 
construed  as  constitutional,  is  the  court  of  public  opinion.  1  have  talked  to  every- 
body that  I  have  come  in  contact  with  with  reference  to  this  proposed  legislation, 
and  I  have  yet  to  meet  a  man  who  in  whole  was  against  it  and  only  a  very  few 
who  were  in  part  opposed  to  it.  I  think,  therefore,  that  if  public  opinion  demands 
this  law,  it  will  be  found  constitutional  on  some  basis,  and  what  we  should  do 
is  to  frame  a  law  as  best  we  can  and  then  ascertain  its  constitutionality  after- 
wards ;  of  course,  keeping  in  mind  the  constitutional  point  as  far  as  we  can,  but 
not  eliminating  the  essential  features,  without  fear  of  its  lack  of  constitutionality. 
I  think  also  we  should,  if,  as  it  probably  will  be,  some  of  these  cases  will  get 
to  court  anyway,  because  there  is  apt  to  be  a  disagreement,  have  a  court  of  equity 
or  a  court  of  arbitration,  as  may  be  provided  for  under  this  proposed  act,  but 
we  should  eliminate  the  necessity  of  any  court  as  far  as  possible  by  drawing  this 
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law  SO  that  it  will  be  satisfactory  before  we  start.  In  other  words,  let  us  try 
our  case  by  correspondence  before  we  get  into  court  and  be  fair  to  both  sides 
so  that  litigation  will  be  almost  unnecessary. 

Now,  there  has  been  a  good  deal  said  about  amounts.  I  do  not  think  that 
question  can  be  touched  on  now  or  that  we  should.  I  firmly  believe  that  is  a 
matter  for  statisticians  to  collect  and  that  this  Commission  will  have  no  trouble 
on  that  point.  Now,  take  two  illustrations:  One  man  might  get  a  $12,000  ver- 
dict under  the  present  law  and  another  man  might  sustain  the  same  injury  and 
could  not  furnish  the  proper  proof  and  would  get  nothing.  Now,  in  view  of  that 
fact,  I  think  we  ought  to  start  out  with  a  low  enough  limit,  so  as  not  to  make 
this  onerous  on  the  people  who  have  to  pay.  If  it  is  necessary  to  increase  it, 
that  can  be  increased.  Again,  touching  on  that  constitutionality,  our  friend  this 
morning  said  that  we  could  not  compel  people  to  carry  industrial  insurance,  and 
yet  we  do  compel  people  to  educate  their  children,  for  the  simple  reason  that  it 
is  necessary  for  the  welfare  of  f society.  If  we  can  compel  people  to  educate  their 
children  under  certain  ages,  I  think  we  have  the  same  right  to  compel  the  em- 
ployers and  employes  to  carry  industrial  insurance.  How  ar^  you  going  to  compel 
a  man  to  educate  his  children  after  he  has  been  injured?  It  is  absolutely  im- 
possible. Now,  if  you  are  going  to  compel  a  man  to  educate  those  children  1 
think  we  ought  to  compel  society  to  provide  sustenance  and  education  for  them 
by  some  insurance  of  this  kind. 

Mr.  Chairman  :  In  the  Chicago  conference  there  was  one  question  settled 
there  —  shall  dependents  include  aliens  and  illegitimate  relations?  Their  answer 
was  —  shall  not  include  aliens  residing  outside  of  the  country;  illegitimate  chil- 
dren not  to  be  mentioned.-  I  would  like  to  ask  Mr.  Collins  whether  you  would 
recommend  under  any  circumstances  to  include  illegitimate  children  as  the  de- 
pendents of  one  killed  even  though  they  had  not  been  acknowledged  to  be  the 
children  of  the  party  killed? 

Mr.  Collins:  I  would  say  along  the  line  of  my  former  remarks  that  there 
ought  to  be  some  way  of  determining  before  the  accident  what  our  responsibilit>- 
is  in  that  direction.  If  an  employe  has  an  illegitimate  child  or  common  law 
wife  and  is  contributing  to  the  support  of  either  or  both  of  them  in  my  opinion 
they  should  have  the  same  claim  upon  that  fund  as  those  of  a  more  legitimate 
character. 

Mr,  Chairman  :  If  he  had  brought  that  to  the  notice  of  the  employer 
before — 

Mr.  Collins  :  I  think  the  employer  ought  to  have  the  right  in  every  case 
to  ask  of  his  employes.  Who  are  dependifig  upon  you?  What  are  you  doing  with 
your  salary?  Who  are  you  supporting  and  to  what  extent?  If  the  employer 
don't  safeguard  himself  in  that  way  and  the  case  comes  up  afterwards  and  he 
has  not  a  sworn  statement  of  that  kind,  then  of  course,  the  burden  would  fall 
upon  the  employer. 

Mr.  Chairman  :  We  should  now  be  glad  to  hear  from  Mr.  Chas,  H. 
Wirmel,  State  Labor  Commissioner. 

Mr.  Wirmel:  Gentlemen  of  the  Commission,  ladies  and  gentlemen:  I 
have  with  me  this  evening  a  report  covering  some  of  the  statistics  gathered  and 
compiled  by  the  Labor  Bureau  of  Ohio,  which  I  think  will  serve  to  some  value 
to  the  Commission  in  making  its  report  to  the  General  Assembly.  While  it  is 
very  complete  and  covers  considerable  detail,  I  would  refer  the  matter  as  a 
whole  to  the  Commission,  and  those  parts  of  the  report  which  I  think  would  be 
of  the  greatest  value  to  them.  We  cover  in  our  department  the  labor  statistics 
of  our  State  in  so  far  as  they  relate  to  the  amount  of  goods  produced  in  the 
manufacturing  and  producing  industry,  in  the  coal  mines,  the  amounts  paid  for 
labor,  the  amounts  paid   for  other  items,  such  as  insurance,  taxes,  rents,  leases. 
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etc,  number  of  hours  work  per  day,  per  year,  the  average  yearly  salary  and  other 
items  which  I  believe  will  be  of  great  interest -to  your  Commission.  Now,  we 
have  this  in  printed  form  and  for  ready  reference  of  your  Commission. 

I  can  go  over  some  of  the  totals,  that  is,  the  grand  totals,  as  enumerated 
in  our  tables,  or  I  can  refer  them  to  the  secretary  for  copy.  Now,  if  the  time 
of  your  Commission  is  of  greater  importance,  I  can  refer  it  in  a  lump.  However, 
I  would  be  glad  to  answer  any  questions  which  you  may  wish  to  ask. 

Mr.  Chairman  :  Mr.  Wirmel,  will  your  report  show  what  the  total  amount 
of  wages  are  in  the  production  of  any  line  of  industry;  take  for  example,  in 
the  line   of   iron  industry? 

Mr.  Wirmel:  Well,  they  will  in  a  way.  We  have  the  industries  enumer- 
ated, the  occupations  enumerated,  and  of  course,  these  are  taken  from  the  various 
industries.  You  take  for  instance,  any  particular  occupation.  We  have  the 
tables  showing  the  total  amount  of  wages. 

Mr.  Chairman  :  Can  you  tell  me  how  many  tons  of  coal  was  produced 
or  mined  in  the  State  of  Ohio  last  year? 

Mr,  Wirmel:  We  do  not  carry  the  tables  in  tonnage.  We  have  the  val- 
uation of  the  total  amount  produced. 

Mr.  Chairman:    Why  don't  they  tell  the  number  of  tonnage? 

Mr.  Wirmel:  The  law  is  somewhat  broad  on  that  proposition,  and  only 
requires  them  to  state  the  amount  of  goods  produced,  that  is,  the  value  of  the 
amount  of  goods  produced,  not  the  quantity,  but  the  value,  and  on  that  basis 
our  tables  are  formed. 

Mr.  Chairman:    Do  they  show  the  price  per  ton? 

Mr.  Wirmel:    No,  sir. 

Mr.  Chairman  :  Then  how  can  the  report  show  whether  it  is  a  fair  val- 
uation or  not;  how  do  you  check  it? 

Mr.  Wirmel:  We  have  no  authority  to  get  behind  the  returns  which  are 
sent  in  by  the  producers. 

Mr.  Chairman:     Don't  you  think  you  ought  to  have? 

Mr,  Wirmel:  I  believe  the  law  ought  to  be  amended  in  such  a  way  as  to 
give  us»a  better  insight  into  what  business  is  being  done,  but  under  the  present 
law  we  have  no  authority  to  go  any  further  than  we  are  going  now.  I  have 
this  from  the  Attorney  General.  The  proposition  was  submitted  to  him  some 
time  ago.  Some  time  ago  we  had  contemplated  changing  our  form  of  schedule, 
changing  the  methods  of  getting  the  information  which  our  bureau  seeks,  and  his 
interpretation  of  the  law  that  we  had  no  authority  to  change  one  question,  or  a 
word  or  a  punctuation  in  our  present  schedule;  that  they  were  based  upon  the 
law  and  we  had  no  authority  to  go  any  further  than  that. 

Mr.  Chairman:  Who  makes  up  the  blank  form  which  you  use  as  repre- 
senting what  the  statute  says  you  shall  do?  - 

Mr.  Wirmel:  That  blank  form  is  made  up  by  the  bureau  and  with  the 
sanction  and  interpretation  of  the  law  of  the  attorney  general. 

Mr.  Chairman:  I  would  like  to  have  you  draw  a  blank  with  the  tonnage 
in  it,  put  in  another  column  with  tonnage,  and  see  if  he  will  throw  it  out. 

Mr.  Rohr:  I  would  like  to  ask  Commissioner  Wirmel,  do  you  make  any 
pretense  of  collecting  the  data  on  accidents? 

Mr.  Wirmel:  No,  sir.  The  data  on  accidents  is  collected  by  the  Work- 
shops and  Inspection  Department.  I  do  not  know  whether  Mr.  Kearnes  is  in  the 
audience  or  not.  I  understand  that  he  was  to  appear  here.  He  can  answer  that 
question  more  thoroughly  than  I  can,  and  I  know  there  is  a  law  compelling  all 
manufacturers  and  all  employers  of  labor  to  report  to  the  Workshop  Department 
any  casualties  occurring  in  their  factories  or  particular  places  of  industry. 

Mr.  Rohr:    In  this  connection,  Mr.   Chairman,   I   would  like  to  state  that 
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I  would  like  to  have  you  request  Mr.  Kearns  to  appear  before  this  Commission 
at  some  of  its  future  hearings 

Mr.  Collins:  I  would  like  to  ask  the  Commissioner  if  it  isn't  a  fact  that 
on  account  of  the  fact  that  you  have  rather  inadequate  law  to  make  it  mandatory 
that  this  information  be  furnished  you  for  the  collection  of  such  statistics  that 
your  record  is  of  little  or  no  value  anyway? 

Mr.  Wirmel:  No,  I  do  not  think  so.  So  far  as  getting  statistics  relating 
to  the  various  items  enumerated  in  the  law,  I  think  it  should  prove  of  great 
value  to  all  people  who  are  interested  in  labor  and  commerce  and  the  productive 
interests  of  our  State,  but  it  seems  the  real  cause  or  the  real  reason  why  some 
of  our  people  believe  that  it  is  not,  or  rather  the  statistics  gathered  are  not,  of 
much  value,  is  that  they  do  not  avail  themselves  of  the  opportunity  to  obtain 
them.  We  have  had  thousands  of  copies  of  books  issued  which  are  lying  there 
idle.  Those  people  who  are  making  a  study  of  the  industrial  and  economical 
and  social  proposition  are  after  us  continually  for  the  data  relating  to  this  mat- 
ter, but  it  seems  that  there  ai^  a  good  many  of  our  people  in  this  State  who 
would  benefit  by  the  information  given  out  by  this  department,  who  don't  avail 
themselves  of  the  opportunity.  That,  of  course,  is  the  reason  a  good  many, 
people  believe  that  the  Departments,  not  only  this  one,  but  others,  are  of  no 
value. 

Mr.  Collins:  Frankly  I  have  always  felt  that  way.  I  do  not  blame  the 
Departments  so  much  as  I  do  the  laws  and  the  basis  which  govern  them,  and 
the  basis  on  which  they  operate.  Now,  isn't  it  a  known  fact,  Mr.  Wirmel,  that 
any  number  of  accidents  can  occur  and  you  never  hear  of  them? 

Mr.  Wirmel:  As  I  said  before,  the  Workshops  and  Inspection  Depart- 
ment handles  that. 

Mr.  Collins:     They  only  make  about  one  inspection  a  year. 

Mr.  Wirmel:  They  make  a  special  inspection.  In  cases  of  accident  or 
death  they  make  a  special  inspection.  They  have  certain  districts  which  are 
under  the  supervision  of  the  deputy  inspector,  whose  duty  it  is  to  look  after  all 
matters  pertaining  to  casualties  in  the  various  industries,  and  it  is  his  dut>', 
and  from  what  I  learn,  and  I  believe  that  the  reports  which  will  be  submitted 
here  by  Mr.  Kearns  will  verify  it,  they  have  a  system  now  whereby  they  are 
able  to  obtain  all  this  data  relating  to  accidents  a;nd  injuries  in  the  various  in- 
dustries. 

Mr.  Collins:  But  they  can't  compel  manufacturers  to  give  the  informa- 
tion? 

Mr.  Wirmel:     Yes,  I  think  we  can. 

Mr.  Collins:  The  point  I  want  to  bring  out  is  this, "that  the  best  way  to 
prevent  accidents  is  by  adequate  workshop  inspection  and  a  labor  bureau  that 
is  of  efficient  value.  It  is  pretty  generally  conceded  that  ours  is  not  adequate 
because  they  have  no  compulsory  law  which  gives  them  any  authority  to  enforce 
the  law. 

Mr.  Chairman:     To  enforce  the  production  of  information? 

Mr.  Collins:  They  haven't  any  laws  to  enforce.  Personally  I  would  not 
believe  that  that  record  is  of  any  material  value.  But  that  is  not  due  to  the 
personnel  of  your  office. 

Mr.  Chairman  :  If  you  have  no  way  getting  the  tonnage,  how  can  you 
know  anything  about  the  value  of  the  coal  mined  in  the  State  of  Ohio. 

Mr.  Collins:  You  can't  check  the  value  of  the  coal  unless  you  know  the 
tonnage  they  produce. 

Mr.  Mauer:  The  State  Mine  Inspector's  Office  has  the  tonnage.  That 
office  simply  gives  the  wages  and  the  valu%  of  the  product.     The  mine  officers— 
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I  am  referring  to  the  coal  operator  —  it  is  compulsory;  we  are  required  under 
the  statutes  to  furnish  you  with  that  information ;  give  the  number  of  employes, 
the  number  of  days  they  work,  and  the  average  daily  tonnage. 

Mr.  Chairman  :     That  ought  to  be  in  the  Inspector  of  Mines'  Report. 

Mr.  Mauer:     It  is  in  the  Mine  Inspector's  Report. 

Mil  Thomas:  There  is  also  a  law,  Mr.  Chairman,  Sec.  1003  of  the  work' 
shops  law,  which  provides  a  penalty  when  the  manufacturer  does  not  comply 
with  the  law.     It  is  very  rarely  enforced. 

Mr.  Collins:  Then,  that  would  go  to  show  that  the  Department  is  lame. 
If  they  have  the  law  and  do  not  gather  the  statistics. 

Mr.  Mauer:  On  these  accidents  reports  submitted  to  the  Shop  Inspector's 
Department  the  law  I  believe  reads  that  they  shall  answer  certain  questions, 
make  this  report  on  the  blank  within  thirty  days,  or  as  soon  thereafter  as  the 
certain  questions  can  be  answered,  and  that  that  last  clause  is  the  reason  why 
the  Shop  Inspector's  Department  does  not  get  the  accidents.  It  is  not  ineffi- 
ciency in  the  Department,  it  is  in  the  law.  For  three  sessions  of  the  Legis- 
lature they  have  tried  to  amend  the  law  that  immediately  after  the  accident 
occurred  report  shall  be  made  to  the  department,  and  the  Legislature  has  re- 
fused to  pass  it. 

Mr.  Ratchford:  It  seems  that  there  is  some  misunderstanding  as  to  the 
State  Department,  that  the  law  is  inefficient  and  that  there  is  no  force  behind 
it.  My  understanding  of  that  law,  gentlemen,  is  that  each  employer  is  bound 
to  report  to  the  Labor  Bureau  of  Ohio  under  penalty,  if  he  fails  within  thirty 
days.    Is  that  right,  Mr.  Wirmel? 

Mr.  Wirmel:     Yes,  sir. 

Mr.  Ratchforp:  Then,  again,  is  it  not  a  fact  that  your  bureau  is  the  only 
department  of  State  that  collects  statistics  along  a  certain  line? 

Mr.  Wirmkl:     Yes,  sir. 

Mr.  Ratchford:  It  has  been  stated  here  that  the  Mine  Department  col- 
lects the  tonnage  with  reference  to  the  mining,  and  that  the  Shop  and  Factory 
Department  goes  into  the  accidents.  The  Labor  Bureau  does  not  touch  either, 
but  it  does  make  investigations  along  lines  that  are  not  covered  by  either  the 
Mine  Inspector  Department  or  the  Workshop  and  Factory  Department  and  they 
have  been  found  to  be  very  useful  lines.  I  simply  wanted  to  say  that  in  order 
that  Mr.  Wirmel's  position  might  be  made  clear  and  the  laws  governing  his 
department  might  be  understood.  The  laws  are  not  inefficient  .as  I  understand 
them.  Each  employer  is  bound  to  report  under  those  laws  under  penalty,  and 
they  have  been  framed  in  precisely  the  manner  in  which  they  are  in  order  to 
avoid  a  duplication  of  the  work  of  other  departments  largely,  and  at  the  same 
time  to  produce  the  greatest  possible  efficiency.     Isn't  that  right,   Mr.   Wirmel? 

Mr.  Wirmel:     Yes;  that  is  our  endeavor. 

Mr.  Chairman:  Do  you  think  Mr.  Mauer  has  quoted  that  statute  cor- 
rectly ? 

Mr.  Ratchford:     I  have  no  doubt  as  to  Mr.  Mauer's  veracity. 

Mr.  Chairman:  Would  you  regard  that  statute  efficient  in  regard  to  pro- 
ducing information? 

Mr.  Ratchford:     No,  I  am  speaking  of  the  Labor  Department. 

Mr.  Mauer:  I  just  wanted  to  state  that  it  would  probably  be  better  for 
our  information  to  have  him  read  the  27  occupations  with  the  average  wage.  I 
would  kind  of  like  to  hear  them.  You  do  not  give  the  grand  total.  We  should 
know  the  amount  of  wages  paid  in  the  State  of  Ohio  if  we  can  arrive  at  it, 
if  we  can  get  at  the  total. 
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pilot  on  one  end  and  no  hand-holds  and  no  foot  board,  or  hand  plate,  or  head 
lights  on  the  hind  end  of  the  tank.  The  men  working  with  that  engine  worked 
a  twelve-hour  shift.  They  notified  the  foreman  that  they  would  not  work  with 
that  engine  the  next  night,  but  when  they  reported  for  duty  the  next  night, 
the  engine  was  there.  They  objected  to  working  with  her,  but  finally  consented 
to  go  to  work  until  12  o'clock.  There  was  a  regular  yard  engine  in  shape  ready 
for  duty,  but  I  am  informed  that  the  roundhouse  foreman  said  when  it  was 
brought  to  him  that  they  wanted  the  engine  at  midnight,  and  that  he  would  see 
whether  they  would  work  with  that  road  engine  or  not.  Now,  these  are  tlic 
things,  then,  that  cause  all  of  this  turmoil  and  disturbance  between  the  officials 
and  their  men.  It  is  not  really  the  action  of  the  men  who  are  higher  up  in 
officialdom,  but  the  great  trouble  is  with  the  minor  officers  in  our  line.  Now, 
I  do  not  know  as  there  is  any  more  which  I  can  say  on  this  proposition,  as 
I  have  no  statistics,  nor  have  I  studied  up  anything  pertaining  to  the  proposi- 
tion of  any  compensation  plan  and  I  am  not  prepared  to  go  into  that  at  this 
time,  but  there  has  been  some  —  the  Commission  sent  out  a  number  of  questions 
here  to  be  answered  by  the  members  of  the  different  ctafts,  as  I  understand  it, 
and  at  the  meeting  of  the  Ohio  State  Federation  of  Labor  there  were  answers 
prepared  to  these  questions,  and  the  members  of  my  craft  accept  those  answers 
in  their  entirety,  and  I  believe  that  Mr.  Thomas  will  probably  cover  that  and 
give  you  the  answers.     I  would  prefer  that  he  do  that. 

I  do  not  know  as  there  is  anything  more  that  I  have  to  say  upon  the 
proposition  further  than  to  say  that  I  would  like  to  see  something  done  that 
would  establish  a  better  feeling  and  a  more  friendly  relation  between  the  employe 
and  the  employer.  I  believe  that  you  are  on  the  right  line,  and  I  believe  that  in 
time  there  will  be  laws  enacted  that  will  meet  with  the  approval  of  both;  that 
will  establish  the  feeling  which  I  spoke  of.  I  can  see  no  reason  for  there  be- 
ing any  difference  between  the  employer  and  employe.  I  want  to  try  to  eliminate 
the  prejudices  and  the  small  petit  larceny  feelings  that  exist,  and  I  hope  we  will 
come  to  some  conclusion  that  will,  in  my  judgment,  eliminate  those  things  in 
a  great  measure. 

A  Member:    Will  the  gentleman  state  what  road  he  is  employed  by? 

Mr.  Conners  :  I  am  the  International  Vice-President  of  Switchmen  of 
North  America.     I  have  been  employed  in  my  time  on  many  roads. 

Mr.  G)llins:    You  are  not  actively  engaged  now? 

Mr.  Conners:     I  am  not  actively  engaged,  no,  sir. 

Mr.  Chairman:     How  long  has  it  been  since  you  were  engaged? 

Mr.  Conners:     The  last  time  I  was  actively  engaged  was  1901. 

Mr.  Collins:  I  would  like  to  ask  Mr.  Conners,  —  I  believe  he  prefaced  his 
remarks  by  saying  "We  recommend"  —  is  that  correct?  I  would  like  to  ask  who 
"we"  are? 

Mr.  Conners:     I  will  qualify  that  by  referring  that  to  myself. 

Mr.  Collins:    That  is  just  what  I  want  to  know. 

Mr.  Conners;  I  am  entitled  to  speak  for  all  members;  I  am  entitled  to 
speak  for  my  organization. 

Mr.  Collins:  As  I  understand  that  everything  which  is  said  here  goes 
into  these  records,  as  all  of  these  papers  as  submitted  will  have  such  considera- 
tion as  their  source  warrants,  now,  the  paper  which  was  filed  by  the  Toledo 
employers  was  the  product  of  eight  or  ten  meetings  of  all  the  employers  which 
we  could  possibly  get  together,  and  that  they  probably  represented  at  these  meet- 
ings 75  per  cent  of  the  employers  of  the  city.  Now,  what  I  want  to  know  is. 
how  much  credit  does  this  paper  deserve  at  the  hands  of  this  Commission? 
Is  it  the  product  of  the  officials  or  one  or  more  officials  of  that  organization. 
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or  has  it  been  submitted  to  the  men  and  is  it  the  product  of  the  men?  In  other 
words,  do  they  want  this,  or  is  it  two  or  three  individuals  who  think  they  want 
it? 

Mr.  Conners:  I  will  say  that  I  am  sent  here  by  the  members  of  my  or- 
ganization to  speak  for  them,  so  I  speak  for  the  members  of  the  Switchmen's 
Union  in  the  State  of  Ohio. 

Mr.  Collins:    Do  they  know  just  what  that  paper  contains? 

Mr.  Conners:  They  don't  know;  they  have  never  read  this  paper,  but  the 
committee  has  read  that  paper. 

Mr.  Collins:  Then  as  far  as  that  paper  is  concerned  it  does  not  represent 
the  Switchmen's  Union,  only  as  you  represent  it? 

Mr.  Conners:    It  represents  the  Switchmen's  Union  through  me. 

Mr.  Perks:    How  many  members  in  the  State  do  you  represent? 

Mr.  Conners:  I  could  not  give  you  the  correct  number  of  members  in 
this  State,  but  we  have  quite  a  membership  in  this  State. 

Mr.  Perks:     Approximately,  how  many? 

Mr.  Conners:     Approximately  2,700. 

Mr.  Collins:     Haw  many  switchmen  are  there  in  this  State? 

Mr.  Conners:     That  I  could  not  state.     I  was  in  Washington  last  winter. 

Mr.  Collins:    Now,  you  know? 

Mr.  Conners:  I  was  going  to  say  that  while  I  was  in  Washington  last 
winter  attending  the  conference  of  the  Interstate  Commerce  Commission,  and 
that  the  United  States  Commissioner  of  Labor,  Mr.  Neil,  was  with  us,  that  it 
was  brought  out  in  that  conference  that  the  total  number  of  switchmen  in  the 
United  States  ranged  between  36,000  and  40,000. 

Mr.  Collins  :  Of  which  your  membership  consisted  of  how  many  in  that 
40,000? 

Mr.  Conners  :  I  believe  we  have  one-half ;  may  be  not  quite  one-half.  I 
do  not  know  exactly.    I  have  not  got  the  figures  but  I  can  get  them. 

Mr.  Collins:    Aren't  there  at  least  5,000  switchmen  in  this  State. 

Mr.  Conners:     No.  I  don't  think  so. 

Mr.  Chairman  :     There  are  97,509  trainmen. 

Mr.  Collins  :  The  point  I  want  to  make  is  that  the  remarks  will  go  inta 
your  record  as  filed.  Mr.  Conner's  remarks  are  of  a  negative  character  toward 
the  proposition  which  I  believe  the  majority  of  the  people  whom  I  know  and 
whom  I  have  heard  desire,  and  as  a  consequence  we  should  not  let  that  go  into 
the  record  with  any  more  weight  than  it  is  entitled  to. 

Mr.  Conners:  If  upon  any  technicalities  that  might  be  raised  by  the  differ- 
ent members  present  here  any  part  of  this  record  or  any  of  our  statements  are 
to  be  cut  out  of  the  records,  I  do  not  see  that  it  is  of  much  use  of  anybody 
coming  here. 

Mr.  Rohr:  I  would  like  to  ask  Mr.  Conners,  is  it  not  true  that  this 
organization  of  which  you  are  the  representative  did  not  authorize  you  to  bring 
this  report  before  this  commission? 

Mr.  Conners  :    Yes,  sir. 

Mr.  Rohr  :  And  this  committee  was  authorized  to  represent  those  2,700- 
switchmen  ? 

Mr.  Conners  :  Yes,  sir.  Now,  it  may  not  be  2,700,  it  may  be  more.  I 
don't  know.  But  I  am  here  to  represent  the  members  of  my  organization  in  this 
paper. 

Mr.  Stackhouse:  If  you  will  permit,  Mr.  Chairman,  I  wish  to  state  in 
order  to  be  frank  with  the  gentleman  who  so  ably  stated  his  case,  that  while  I 
almost  entirely  disagree  with  his  conclusions,  I  certainly  feel  that  his  statement 
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and  attitude  are  entitled  to  as  serious  consideration  as  that  of  any  other  gen- 
tleman who  has  appeared  before  the  Commission,  and  I  feel  that  1  am  voicing 
ihe  sentiment  of  the  entire  Commission  in  that  respect.  I  wish  to  compliment 
the  gentleman  on  the  able  manner  in  which  he  has  presented  his  views,  although 
I  do  not  agree  with  them. 

Mr.  Schenelton  :  Suppose  we  were  to  have  something  on  the  German  plan, 
j-elieve  the  employer  of  personal  responsibility,  but  compel  him  to  put  on  safety 
appliances  and  take  greater  care  of  his  laborers? 

Mr.  Conners:  I  do  not  know  that  I  would  care  to  say  that,  but  what  I 
spoke  of  was  the  liability.  Now,  I  believe  that  we  ought  to  have  a  law  to  make 
the  employer  liable. 

Mr.  Schenelton  :  Well,  now,  Mr.  Conners,  supposing  the  statistics  of  these 
acts  in  actual  work  show  that  far  from  removing  that  inducement  they  have 
actually  reduced  the  number  of  accidents,  that  is  to  say,  they  have  actually  caused 
the  employer  to  take  better  care  of  his  laborers  and  provide  more  safety  ap- 
pliances; what  would  you  say  to  that;  the  effect  of  that? 

Mr,  Conners:    You  mean  over  there? 

Mr.  Schenelton  :    Yes,  to  take  care  and  to  provide  more  safety  appliances. 

Mr.  Conners:    Well,  I  believe  that  is  true? 

Mr.  Schenelton  :  Well,  what  would  you  say  as  to  that  actual  showing  as 
against  your  theories? 

Mr.  Conners:  I  listened  to  the  arguments  this  morning,  and  from  the 
■statements  of  Mr.  Carey,  and  knowing  Mr.  Carey,  of  course,  I  recognized  him  as 
being  competent,  and  from  the  statements  of  Mr.  Schwedtman,  who  said  the 
German  law  was  not  adapted  to  the  conditions  in  this  country,  and  Mr.  Carey 
said  that  because  of  the  difference  of  the  laws  existing  over  there  and  the  laws 
exi.sting  in  this  country  that  might  be  raised  on  constitutional  lines,  I  made  up 
my  mind  from  that  that  the  German  law,  as  it  is  constituted  there,  is  not  ap- 
plicable to  this  country. 

Mr.  Schenelton:  Then  you  are  objecting  to  it  on  constitutional  grounds? 
is  that  right? 

Mr.  Conners  :    I  base  my  argument  on  what  was  said  here  this  morning. 

Mr.  Schenelton  :  Supposing  that  the  actual  practice  of  those  acts  show 
that  they  were  for  the  best  interests  of  both  the  employer  and  employe,  would  you 
still  object  on  technical  grounds? 

Mr.  Conners  :  I  am  for  anything  that  is  best  for  the  employer  and  the 
■employe. 

Mr.  Schenelton:  So  that  if  the  actual  facts  and  statistics  show  that  in 
the  actual  working  of  these  acts  the  difficulties  you  foresee  were  removed,  you 
would  be  in  favor  of  the  acts? 

Mr.  Conners:  I  stand  open  to  conviction  and  if  I  can  be  shown,  I  cer- 
tainly would  be  in  favor  of  it. 

Mr.  Chairman  :  Don't  you  think,  Mr.  Conners,  that  every  lawyer  here  will 
admit  that  the  railroad  companies  are  insurers  of  their  freight,  and  if  they  do 
not  deliver  the  freight  at  its  destination  in  good  condition  they  have  to  pay  the 
damages?  Now,  the  Federal  Court  has  held  and  a  statute  in  Nebraska  bearing 
on  the  same  point  that  they  also  should  be  required  to  be  insurers  of  the  safety 
of  their  passengers,  except  where  there  is  malicious  negligence.  Now,  then, 
those  two  principles  being  established  here,  don't  you  think  it  is  possible  to  have 
a  law  established  that  would  insure  a  man  against  being  maimed?  If  a  railroad 
company  is  required  to  insure  the  safe  delivery  of  freight,  with  no  soul  in  it, 
and  also  deliver  passengers  safe  and  sound  at  their  destination,  and  also  manufac- 
tured stuffs  as  a  whole;  if  it  is  provided  to  fix  the  charge  against  the  consumer 
it  ought  to  be  constitutional  to  insure  a  man  against  having  a  leg  cut  off,  his 
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arm  cut  off,  or  as  to  the  loss  of  wages  produced  thereby,  regardless  of  what 
Mr.  Carey  said. 

Mr.  Conners  :  I  believe  they  ought  to  be  held  responsible;  that  is,  I  believe- 
in  liability  laws.  There  was  one  thing  which  Mr.  Carey  said  here  this  morning 
that  I  was  considerably  surprised  at,  when  he  said  you  could  not  establish  a  com- 
pulsory insurance,  but  it  is  a  well  known  fact  that  on  the  Pennsylvania  Lines,  the 
B.  &  O.,  the  Chicago,  Burlington  &  Quincy,  and  some  other  roads  which  I  could 
name,  they  have  a  compulsory  insurance.  You  cannot  secure  a  position  as  a 
switchman  or  trainman  with  either  of  those  roads  unless  you  agree  to  be  insured 
in  their  insurance.  They  call  it  voluntary,  but  if  you  go  there  to  look  for  a  posi* 
tion,  you  will  find  it  is  compulsory. 

Mr.  Schenelton  :  Mr.  Conners,  having  in  view  the  good  of  the  whole  body 
of  men  whom  you  represent,  would  you  not  think  it  preferable  to  have  some  law 
by  which  every  one  of  those  men,  if  injured,  would  be  compensated  to  some 
degree  than  to  have  a  law  by  which  certain  of  the  injured  men  might  be  com- 
pensated even  to  a  greater  degree  than  others  to  have  no  compensation  at  all? 

Mr.  Conners  :  I  would  desire  everybody  to  be  compensated ;  everybody  to* 
be  benefited. 

Mr.  Chairman  :    We  will  now  hear  from  Mr.  S.  M.  Ryan. 

Mr.  Ryan:  Mr.  Chairman  and  Gentlemen  of  the  Commission,  and  Brothers:. 
I  am  not  very  well  posted  on  the  subject  here  tonight,  but  came  here  more  to- 
learn  than  to  make  a  speech.  I  am  a  member  of  the  Switchmen's  Union,  work- 
ing for  the  Nickel  Plate  Railway.  I  am  chairman  of  our  local  committee,  and 
the  questions  which  w^ere  submitted  we  have  answered  to  the  best  of  our  ability^ 
We  are  also  affiliated  with  the  American  Federation  of  Labor,  and  we  are  will- 
ing to  accept  the  answers  in  their  entirety  as  advocated  by  them.  In  addition,. 
we  have  the  three  last  answers  by  our  own  lodge.  I  hereby  submit  this  to  the 
Commission,  for  the  sake  of  argument,  and  to  substantiate  what  Mr.  Conners 
has  said,  I  did  not  intend  to  make  a  talk  before  the  Commission,  as  I  thought 
you  would  be  satisfied  with  the  argument  which  Mr.  Conners  gave  you.  I  thought 
at  this  time  you  gentlemen  had  the  answers  as  advocated  by  the  Ohio  Federation 
of  Labor.  As  long  as  you  have  those  answers  and  have  everything  they  advo- 
cated except  only  the  last  three  questions. 

Mr.  Chairman:  We  will  now  be  glad  to  hear  from  Mr.  Kearns,  Chief 
Inspector  of  Workshops  and  Factories  of  this  State. 

Mr.  Kearns  :  Mr.  Chairman,  I  am  not  prepared  to  present  any  figures 
exactly  along  this  line.  Those  figures,  however,  can  be  found  in  the  statistics 
as  kept  and  prepared  by  the  Department  in  the  Annual  Report  each  year.  These 
accidents  are  reported  to  the  Department  according  to  law.  When  it  is  a  death 
or  fatal  accident,  it  must  be  recorded  within  seven  days  or  if  it  is  a  serious 
accident  within  a  period  of  not  more  than  thirty  days.  That  is  the  law,  and 
the  manufacturer  is  supposed  to  make  this  report  to  the  department  within  that 
time,  without  any  invitation  or  solicitation  on  the  part  of  this  Department.  That 
is  not  always  done,  however,  and  we  have  had  considerable  difficulty  in  getting 
accidents  reported  from  different  manufacturing  institutions  over  the  State.  Last 
year  the  Department  classified  these  accidents  into  nineteen  different  industries^ 
like,  for  instance,  the  woodworking  industry,  metal  trades,  including  the  steel 
works,  iron  foundry,  or  anything  in  the  metal  line.  It  is  all  classified  in  our 
annual  reports,  giving  the  nature  of  the  accident,  the  number  of  accidents  that 
occurred  in  these  various  institutions,  the  total  number  of  accidents  in  each;  the 
total  number  of  fatal  accidents ;  the  total  number  of  serious  accidents ;  and  the 
total  number  of  minor  accidents.  Now,  the  Department,  as  I  said  a  minute  ago, 
has  considerable  trouble  in  collecting  this  data,  and  there  is  no  occasion  for  this. 
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All  the  manufacturers  are  compelled,  according  to  law,  to  report  these  accidents 
to  the  Department.  It  is  my  opinion  in  order  to  get  at  this  matter  we  ought  to 
have  some  change  in  the  law.  There  are  some  manufacturers  over  the  State 
who  make  it  a  point  to  report  these  accidents  promptly,  and  there  are  some 
other  manufacturers  in  the  State  which  my  experience  in  the  last  year  has 
taught  me  are  not  thoroughly  conversant  with  the  law,  and  after  we  had  taken 
the  matter  up  with  them  and  explained  to  them  the  construction  of  it  —  we  found 
that  the  construction  which  they  put  on  the  law  was  that  an  accident  which  re- 
sulted in  an  injury  but  which  did  not  lay  the  injured  man  up  for  more  than 
thirty  days,  was  not  to  be  reported  to  the  Department.  I  have  made  a  special 
effort  during  the  past  year  to  have  these  accidents  all  reported  by  the  different 
industries  throughout  the  State,  and  I  have  instructed  all  the  inspectors  to  notify 
the  manufacturer  when  making  an  inspection  that  it  is  necessary  to  report  every 
accident,  not  an  accident  which  would  perhaps  disable  a  man  for  a  day,  we  don't 
require  an  accident  of  that  kind  to  be  reported,  but  an  accident  —  while  the 
statute  is  not  as  plain  as  it  should  be  in  that  regard,  an  accident  that  would 
last  a  week,  that  would  lay  a  man  up  for  seven  days,  or  more,  that  is  looked 
upon  by  the  law  to  be  serious  enough  to  be  reported  to  the  department.  After 
giving  these  instructions  to  the  different  manufacturers,  they  showed  a  willing- 
ness to  report  all  the  accidents  occurring  in  their  institutions  to  the  Department. 
And  as  a  result  of  our  effort  in  getting  these  accidents  reported,  the  increase 
this  year  over  last  year  is  about  100  per  cent.  There  were  1,287  accidents  re- 
ported to  the  Department  last  year,  that  is  minor,  serious  and  fatal,  and  the 
total  number  of  accidents  reported  this  year  is  2,457.  Now,  this  is  not  an  indi- 
cation, in  my  judgment,  however  that  there  were  more  accidents  occurring  in 
the  State  this  year  than  last  year,  but  because  we  had  made  a  special  effort  to 
get  the  accidents  reported.  It  will  be  necessary  in  order  to  work  this  matter 
out  in  a  systematic  manner,  in  my  judgment,  to  have  the  law  changed  so  that 
the  accidents  must  be  reported  to  the  Department  immediately,  or  as  soon  as 
the  evidence  that  is  necessary  is  furnished  the  Department  and  will  be  found 
on  the  blank  furnished  by  the  Department  can  be  collected,  and  in  addition  to 
that  a  final  report  of  each  accident  should  be  made.  The  difficulty  is  that  a 
number  of  employers  throughout  the  State  who  do  understand  the  law  thor- 
oughly, and  endeavor  to  carry  out  the  provisions  of  the  statute,  report  the  acci- 
dent sometimes  at  the  end  of  thirty  days.  The  information  which  we  get  at 
that  time,  is  that  some  fellow  was  seriously  injured,  that  his  hand  was  smashed, 
or  that  his  foot  was  smashed,  and  that  is  the  last  we  hear  from  it,  unless  we 
send  someone  or  write  for  a  final  report.  A  final  report  should  be  made  of  each 
accident  if  possible,  which  would  be  an  advantage  to  the  department,  and  at 
any  future  time  that  these  statistics  are  wanted  by  a  Commission  or  board, 
such  as  they  require  at  this  time,  they  will  have  it  at  hand. 

In  my  annual  report  last  year,  I  asked  the  General  Assembly  for  another 
clerk  in  the  Department  for  my  force  at  this  time  is  not  adequate  to  handle 
this  matter  in  the  manner  in  which  the  Department  would  like  to  handle  it.  As 
it  is  done  now,  we  will  have  to  acknowledge  it  is  a  mere  matter  of  form  in 
receiving  these  reports  and  filing  them,  and  giving  out  such  information  as  is 
requested.  To  the  persons  who  are  interested  our  annual  report  will  show,  as 
I  stated  before,  the  total  number  of  accidents  in  the  different  kinds  of  industries, 
the  extent  of  the  injury,  but  the  report  should  go  further  and  show  all  the  in- 
formation that  would  be  of  benefit  to  yourselves  who  are  interested  in  the  work 
and  give  us  an  opportunity  to  make  an  immediate  investigation.  After  all,  the 
object  in  reporting  the  accident  is  to  give  the  Department  an  opportunity,  as 
well  as  collecting  this  information,  to  make  an  immediate  investigation  of  tbc 
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accidents.  But  the  accident  reported  thirty  days  after  it  has  occurred  leaves 
nothing  to  investigate  at  that  time  because  if  there  are  any  repairs  to  be  made 
or  any  safety  appliances  to  be  added  to  the  equipment  or  any  safeguards  to  be 
made,  it  is  made,  and  it  is  too  late  to  make  the  inspection,  and  in  the  other  case,  if 
the  inspection  is  not  made  or  the  safety  appliances  are  not  attached  to  the  machin- 
ery or  some  protection  afforded  to  prevent  the  recurrence  of  the  accident,  it  is 
very  likely  to  happen  again  within  a  short  time.  The  accident  should  be  re- 
ported immediately,  and  we  should  have  sufficient  help  in  the  Department  to 
keep  in  touch  with  each  of  the  men  in  the  service  on  the  road,  so  that  these 
inspections  should  be  made  just  as  soon  as  it  would  be  convenient  or  as  soon 
as  it  would  be  possible  for  us  to  get  to  the  place.  I  intend  to  ask  again  this 
year  for  additional  help,  in  addition  to  the  clerk  that  is  necessary  in  the  De- 
partment to  take  care  of  this  matter.  But  at  the  present  time,  the  force  in  the 
Department  is  not  adequate  to  take  care  of  the  work.  To  give  you  some  idea 
of  what  the  work  of  the  Department  is  in  addition  to  the  inspection  of  work- 
shops and  factories  in  the  State  of  Ohio,  we  have  added  to  this  Department, 
the  inspection  of  public  buildings.  That,  in  itself  requires  about  50  per  cent 
of  the  time.  That  was  just  added  to  the  Department  in  1908,  and  we  have  found 
conditions  upon  investigation  so  bad  throughout  the  State,  that  we  were  com- 
pelled to  devote  a  larger  portion  of  our  time  to  that  part  of  the  work  than  to 
factory  inspection.  The  work  is  divided  among  25  men  —  really  22  men.  There 
is  a  bakeshop  inspector,  a  high  explosive  inspector,  which  only  leaves  22  men  in 
the  State  of  Ohio  to  cover  the  workshops  and  factories  and  public  buildings. 
The  State  is  divided  up  into  districts  and  each  inspector  is  given  about  the 
same  amount  of  territory,  or  territory  that  calls  for  about  the  same  amount  of 
work.  In  some  cases  there  are  two  men  in  one  district.  For  instance,  in  the 
County  of  Cuyahoga,  in  the  County  of  Hamilton,  there  are  two  men  assigned 
to  each  of  those  districts  alone.  This,  of  course,  makes  the  other  district  much 
larger  in  area,  there  being  one  man  in  the  western  part  of  the  State  having 
nine  counties  to  cover,  so  you  can't  expect  a  very  thorough  inspection  of  all 
the  different  factories  in  the  State.  We  find  in  this  work  a  number  of  manu- 
facturers and  employers  of  labor  who  are  always  ready  to  co-operate  with  the 
department,  and  who  treat  the  inspector's  suggestions  with  consideration,  and 
try  to  carry  out  every  suggestion  that  is  made  by  the  department,  and  I  believe 
that  they  would  prefer  to  have  the  men  visit  the  factories  oftener  than  they  are 
able  to  do  at  this  time,  but  on  the  other  hand,  we  find  manufacturers  whom 
we  are  compelled  from  time  to  time  to  force  to  carry  out  the  provisions  and 
suggestions,  not  only  of  the  Department,  but  also  the  provisions  of  the  law. 
The  law  is  very  plain  in  most  instances.  The  law  for  the  protection  of  em- 
ployes in  workshops  is  in  my  judgment  a  fair  and  a  good  law,  but  the  trouble 
is  the  law  is  disregarded  to  a  large  extent. 

I  am  not  in  a  position  tonight  to  talk  a  great  deal  upon  the  liability  bill  or 
compensation  act,  because  1  have  not  given  it  the  study  which  I  would  like  to 
give  it,  to  talk  intelligently  as  to  what  kind  of  compensation  act,  or  what  kind 
of  a  liability  act  should  be  passed.  But  it  does  seem  to  me  —  that  my  first  im- 
pression was  that  perhaps  a  bill  that  would  allow  the  manufacturer  and  the 
employer  and  the  employe  to  contribute  a  part  of  that  fund,  might  work  out 
successfully;  but  there  are  a  number  of  arguments  against  that  and  I  believe 
they  outweigh  the  arguments  in  favor  of  it  considerably.  The  employe  in  the 
factory  —  in  the  manufacturing  establishment  which  I  have  just  spoken  of  where 
the  manufacturer  and  of  course  the  employer  of  labor  will  all  agree  that  many 
employes  as  well  as  among  the  employers  of  labor,  there  are  some  few  who 
will  disregard  the  law,  and  laws  are  made  to  apply  to  all,  and  if  there  is  a  bad 
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one  in  the  bunch,  the  same  as  in  all  laws,  the  law  must  be  made  broad  in  its 
sense  so  that  it  will  cover  them.  A  law  cannot  be  made  applicable  to  one  per- 
son and  not  to  the  other,  so  we  might  say  that  the  employe  working  in  the 
factory  where  the  manufacturer  shows  a  total  disregard  for  his  safety  or  his 
comfort  or  his  convenience,  he  can  hardly  be  expected  to  help  pay  a  part  of 
that  fund  or  to  pay  a  compensation  into  a  fund  for  the  protection  of  men  that 
the  employer  himself  has  made  no  attempt  to  protect,  and  we  find  any  number 
of  them  throughout  the  State  of  Ohio.  We  actually  find  men  of  prominence  who 
at  first  refuse  us  admission  into  their  factories,  and  who  feel  that  we  are  at- 
tempting to  dictate  to  them  as  to  how  to  run  their  affairs  and  business,  when  the 
fact  of  the  matter  is  we  are  simply  doing  our  duty  as  prescribed  by  law,  and 
the  manufacturer,  I  am  sure,  knows  that,  but  he  is  not  in  a  frame  of  mind  to 
admit  it  at  the  time.  Now,  there  are  manufacturers  who  have  a  total  disre- 
gard not  only  for  their  employes  but  sometimes  I  think  for  the  law  itself.  Now, 
the  Department  should  be  increased  no  matter  what  kind  of  compensation  act  or 
liability  act  is  passed.  The  longer  I  am  in  the  work,  the  more  I  can  see  the 
necessity  for  more  men,  for  a  larger  force  to  take  care  of  this  work,  a  larger 
force  of  men,  so  that  the  territory  for  each  will  not  be  so  large  that  it  will 
require  some  six  months  to  a  year  to  make  inspection  in  the  territory. 

There  are  a  number  of  additions  that  perhaps  I  will  suggest.  My  under- 
standing was  that  when  I  came  before  this  Commission  that  I  was  to  suggest 
some  of  the  things  or  changes  which  I  thought  would  be  necessary  in  the  law 
in  order  to  better  carry  out  the  work  of  the  department  and  further,  to  protect 
the  employes  in  the  different  industries  throughout  the  State. 

Mr.  Chaisman:  What  way  have  you,  Mr.  Kearns,  of  making  up  this  list 
of  employers  in  the  State  who  ought  to  report. 

Mr.  Kearns  :  We  have  no  way  in  the  world,  except  in  the  past  year  I  have 
subscribed  for  newspaper  clippings  and  instructed  each  of  the  men  to  watch  the 
newspapers  throughout  the  State  and  throughout  their  district  for  all  accidents 
occurring  in  the  different  establishments  in  their  districts,  and  to  report  it  to 
the  Department  at  once. 

Mr.  Chairman  :  How  do  you  make  up  the  list  of  employers  w^ho  ought 
to  report  accidents?     I  mean  a  complete  list  of  all  the  employers? 

Mr.  Kearns  :  They  are  all  supposed  to  report  them  but  I  haven't  that  com- 
plete list.     The  Department  of  Labor  has  them. 

Mr.  Chairman:  If  the  Department  of  Labor  has  them  you  can  get  the 
list,  can't  you? 

Mr.  Kearns:    I  don't  believe  that  is  complete. 

Mr.  Chairman  :  How  often  in  a  year,  do  you  check  up  to  see  whether 
these  people  who  ought  to  report,  have  reported? 

Mr.  Kearns:  I  wouldn't  know  —  I  wouldn't  have  anything  to  check  up  if 
they  didn't  report  accidents. 

Mr.  Chairman  :  You  missed  my  question  again,  I  want  to  know  whether 
they  have  reported  or  not. 

Mr.  Kearns:     Reported  what? 

Mr.  Chairman  :     Accidents. 

Mr.  Kearn  :  If  they  don't  report  accidents,  I  have  no  way  of  telling  whether 
they  reported  or  not. 

Mr.  Chairman:  Ought  they  not  be  required  to  report  if  they  have  any  or 
not? 

Mr.  Kearns  :  If  they  do  not  have  any  accidents  they  are  not  required  to 
report. 

Mr.  Chairman  :  Ought  they  not  be  required  to  report  whether  they  have 
or  not? 
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Mr.  Kearxs  :     Yes,  sir ;  I  think  that  would  be  a  good  idea. 

Mr.  Chairman  :  Do  you  think  that  comes  anywhere  near  the  number  of 
accidents  that  have  happened  during  the  year  in  which  there  were  2,400  reported? 

Mr.  Kearns:     I  am  not  inclined  to  think  not;  no  sir. 

Mr.  Chairman  :  Don't  you  think  there  are  more  than  2,400  people  killed 
in  Ohio  in  a  year  in  industrial  accidents? 

Mr.  Kearns:  Perhaps  there  are;  but  a  number  of  accidents  are  reported 
to  the  Railway  Commission  office  and  a  number  are  reported  to  the  Mine  In- 
spector's office.     These  are  just  in  the  Workshop  and  Factory  Department. 

Mr.  Chairman:    The  electric  railways  are  not  required  to  report  to  you? 

Mr.  Kearns  :    No. 

Mr.  Chairman:    We  will  be  pleased  to  hear  your  suggestions,  Mr.  Kearns. 

Mr.  Kearns:  I  have  already  made  some  suggestions  as  to  what  changes 
I  think  advisable  in  the  law  covering  the  report  of  accidents  ta  the  department, 
that  of  making  immediate  report,  and  also  the  making  of  a  final  report  to  the 
department  and  in  addition,  a  clerk  in  the  department,  which  would  enable  us 
to  take  care  of  this  part  of  the  work  in  a  manner  that  I  believe  would  be  satis- 
factory to  everybody  concerned.  You  will  all  agree  with  me  that  it  would  be  a 
pretty  hard  matter  under  the  present  conditions  to  secure  men  who  would  be 
expert  in  all  of  the  different  lines  of.  the  work,  in  which  they  are  expected  to 
perform,  and  consequently,  we  have  to  train  the  men  into  the  different  lines  of 
work,  but  there  are  certain  kinds  of  work,  such  as  boiler  inspection,  which  I 
believe  is  taken  care  of  in  a  way  by  the  Examiner  of  Engineers.  I  could  not 
say  a  great  deal  about  what  that  department  does  exactly,  but  whenever  there 
is  an  accident,  I  think  that  department  sends  a  man  to  make  an  investigation, 
but  I  think  there  should  be  a  man  connected  with  our  department,  three  or  four 
men,  or  whatever  it  would  require,  who  would  be  experts  in  that  line,  and  make 
the  inspection  for  the  reason  that  a  number  of  the  accidents  which  have  oc- 
curred in  the  last  year  not  reported  to  my  department,  have  occurred  in  the 
boiler  rooms  or  by  reason  of  boiler  explosions,  and  I  think  that  in  itself  is  simply 
a  case  of  negligence  on  someone's  part,  showing  that  the  boiler  is  not  regularly 
inspected  and  in  bad  condition,  and  finally  blows  up,  so  that  I  think  in  addition 
to  the  department,  we  should  have  included  a  boiler  inspection  department  with 
a  sufficient  number  of  inspectors  to  carry  on  this  work.  There  is  another  phase 
of  the  question,  and  a  dangerous  one,  and  that  is,  elevators;  that  in  itself 
causes  a  great  number  of  accidents,  and  I  believe  that  that  ought  to  be  looked 
after  as  well  as  the  plumbing  inspection.  We  have  a  bill  that  was  passed  during 
the  last  session  of  the  legislature,  providing  for  a  plumbing  inspector.  That 
man  has  not  been  appointed,  and  he  was  not  supposed  to  be  in  my  department, 
and  he  was  not  to  be  under  my  jurisdiction,  but  which  I  think,  was  the  proper 
place  for  him  to  be.  There  are  other  minor  changes  which  I  intend  to  recom- 
mend to  the  General  Assembly  covering  the  Department  of  Workshops  and  Fac- 
tories, but  which  I  hardly  think  would  be  of  much  interest  to  you. 

Mr.  Chairman:     Does  the  law  only  recommend  one  plumber  inspector? 

Mr.  Kearns:  Yes,  sir;  the  number  that  would  be  necessary  could  be  deter- 
mined after  they  got  started  with  the  work.  This  man  was  appointed  as  a  Chief 
Inspector  and  he  was  to  have  a  department,  but  the  man  has  never  been  ap- 
pointed. You  would  find  that  that  would  grow  wonderfully  and  you  would  need 
considerable  help  in  that  direction. 

Mr.  Rohr:  I  would  like  to  ask,  Mr.  Kearns,  at  the  present  time  you  have 
not  the  facilities  in  regard  to  collecting  data  for  the  primary  injury  and  its 
final  outcome? 

Ms.  Kearns  :    No,  sir. 
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Mr.  Rohr:    You  cannot  give  the  Commission  any  statistics  that  would  be 
of  any  value  along  those  lines. 

Mr,  Kf.arns  :  I  can  at  any  time  give  you  the  number  of  accidents— the  num- 
ber of  accidents  that  have  occurred  during  the  last  year.  I  have  in  my  pocket 
now,  the  number  which  occurred  in  Cleveland  alone  in  the  year  of  1906.  I  can 
give  you  at  any  time  the  number  occurring  in  any  particular  county  in  the  State, 
whether  they  were  married  or  single,  their  sex,  and  in  most  cases,  the  amount 
of  wages,  time  lost,  but  in  those  cases  I  referred  to  a  few  minutes  ago  where 
the  injury  disables  the  man  for  more  than  thirty  days,  unless  we  make  a  special 
request  of  the  manufacturer,  no  final  report  of  the  injury  is  made.  He  is  not 
compelled  to,  really,  under  the  law. 

Mr.  Chairman  :  The  law  does  not  specify,  does  it,  that  any  definite  period 
or  time  after  which  the  accident  occurs,  the  employer  must  report? 

Mr.  Kearns:     Yes,  sir. 

Mr.  Chairman  :  No,  I  mean  in  regard  to  how  long  the  injury  lasts  before 
they  report  it  as  an  accident,  whether  three  days,  nine  days  or  sixteen  days? 

Mr.  Chairman  :  It  does  not  define  what  an  accident  shall  be  regarded  in  the 
statute. 

Mr.  Kearns  :   No,  sir;   it  does  not  define  what  a  minor  or  serious  accident  is. 

Mr.  Schenelton  :  You  have  spoken  of  instances  where  manufacturers  abso- 
lutely refused  or  neglected  to  comply  with  your  recommendations  as  to  safety 
guards  and  things  of  that  character.  Don't  you  -find  instances  where  the  men 
refuse  to  use  these  safety  appliances  even  after  the  manufacturers  have  gone 
to  the  expense  and  trouble  of  securing  them  for  his  employes? 

Mr.  Kearns:  Yes,  sir;  but  if  you  will  permit  me  to  say  a  word  along  that 
line,  in  all  fairness  to  both  sides,  I  will  say  that  in  some  instances  the  men 
themselves  remove  these  safeguards  and  leave  them  beside  the  machine  or  off 
to  the  side,  but  after  all,  if  the  manufacturer  is  liable  or  responsible  for  the 
injury  to  that  employe  or  any  other  employe  that  may  come  to  the  machine  after- 
wards, it  would  be  just  as  much  his  duty  to  see  that  that  man  kept  that  guard 
on  that  machine,  as  it  would  to  see  that  he  didn't  destroy  any  of  the  machinery 
or  property  of  the  company.  Very  frequently  we  find  the  foreman  has  not  disci- 
pline enough  in  the  department;  he  does  not  insist  upon  the  employes  keeping 
the  safeguards  on  the  machinery  after  they  are  placed  there  by  the  manu- 
facturer, and  I  think  the  manufacturer  should  make  some  very  stringent  rules 
along  those  lines,  for  after  all  he  would  be  responsible  for  the  injury  if  the 
employe  should  be  injured. 

Mr.  Schenelton  :  You  have  no  power  then  under  the  act  to  enforce  the 
compliance  with  your  rulings  by  the  employes,  have  you?  I  mean  you  cannot 
piniish  the  employe  for  refusing  to  use  these  safety  appliances? 

Mr.  Kearns:    No,  sir;  I  have  not  the  authority. 

Mr.  Schenelton  :  Don-'t  you  think  that  would  be  the  proper  thing  to  put 
in  the  factory  act  so  as  to  promote  the  efficiency  of  your  department? 

Mr.  Kearns  :    No,  I  think  that  would  be  the  duty  of  the  manufacturer. 

Mr.  Schenelton:  Mr.  Kearns,  let  me  call  your  attention  to  an  instance 
which  occurred  in  Toledo  about  five  or  six  years  ago  wherein  two  large  wood- 
workinp  shops,  the  Department  ordered  in  a  kind  of  coat  guard,  and  the  men 
not  only  refused  to  use  them  but  threatened  to  go  out  on  a  strike  rather  than  to 
use  those  appliances  because  they  claimed  they  interfered  with  the  rapidity  of 
their  work.  In  a  case  of  that  kind,  don't  you  think  your  department  ought  to 
be  clothed  with  some  power  whereby  you  could  enforce  the  compliance  of  the 
men  in  this  regard  and  not  shift  the  entire  burden  on  the  manufacturer  who 
would  absolutely  have  to  close  his  shop  or  invite  a  strike. 
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Mk.  Kearns:  After  all  the  result  would  be  just  the  same;  they  would  quit 
before  they  would  work  with  the  appliances  furnished  them  if  we  tried  to  en- 
force it. 

Mr,  Schenelton  :  He  might  quit,  but  he  certainly  could  not  make  it  the 
subject  of  a  strike  against  his  employer. 

Mr.  Kearns:    I  do  not  believe  he  could  do  that  anyway  with  any  success. 

Mr.  Schenelton:  He  could  successfully  close  the  shop  until  the  Labor 
Union  has  decided  whether  they  had  a  right  to  do  it  or  not.  I  know  of  two 
specified  examples  of  that. 

Mr,  Thomas:  I  would  like  to  ask,  Mr.  Schenelton,  wouldn't  it  be  much 
better  if  the  manufacturer  would  establish  a  system  whereby  the  rapidity  would 
not  be  necessary  in  order  that  the  employes  could  earn  a  decent  living.  Isn't  it  the 
rapidity  of  the  machines  which  cause  the  accidents? 

Mr.  Kearns:  My  judgment  would  be  perhaps  as  a  working  man  and  in- 
vestigating those  conditions,  that  that  is  right;  they  ought  not  to  have  things 
moving  along  so  rapidly  that  the  safeguards  interfere.  After  all,  the  man  who 
claims  that  the  safeguards  interfere  with  his  work  or  rapidity  is  entirely  mistaken. 
B>  the  practice  of  a  little  ingenuity  on  the  part  of  the  men,  they  can  soon  learn 
to  use  the  machine  with  as  great  rapidity  with  the  guard  on,  as  he  formerly  did 
without  the  guard.  There  may  be  a  few  exceptional  cases  to  this  rule.  The 
greatest  trouble  we  find  is  men  working  on  machines  doing  piece  work,  and  it 
is  not  so  much  the  interference  of  the  guard  as  it  is  the  time  which  it  requires  to 
put  on  and  remove  the  guard,  and  in  doing  piece  work,  this  of  course  inter- 
feres with  the  amount  of  work  which  a  man  can  do  in  a  day  rather  than  the 
rapidity  of  the  machine  —  it  cuts  his  day's  wages  down.  However,  it  answers 
the  same  purpose.  He  has  got  to  go  right  along  to  make  his  day's  wages,  and 
he  does  not  take  the  time  to  put  the  guard  on  the  wheel  and  I  think  the  manu- 
facturer should  give  instructions  to  all  his  foremen  who  should  make  a  special 
effort  to  keep  those  guards  on  all  the  machines.  It  makes  it  very  hard  for  the 
Department  sometimes  when  we  go  into  a  plant  and  find  the  machines  unguarded 
and  after  an  investigation  and  a  half -hour's  conference  in  regard  to  these  appli- 
ances, we  find  as  a  usual  thing  that  the  guards  at  one  time  or  another  had  been 
placed  on  the  machines,  but  that  does  not  remedy  the  matter  any  because  the 
machines  are  not  guarded  when  we  find  them. 

Mr,  Schenelton  :  Wouldn't  it  remedy  the  matter  if  you  could  inflict  a 
penalty  upon  the  employe  provided  you  found  the  machines  not  guarded  although 
the  employer  had  done  everything  he  could  in  his  power  but  the  guards  had  been 
removed  by  the  employe? 

Mr.  Kearns  :  I  hardly  think  that  would  be  necessary  as  the  employer  can 
easily  compel  the  employes  to  keep  the  guards  on  or  give  up  his  position. 

Mr.  Schenelton  :  I  have  seen  cases  where  he  could  not.  It  is  in  actual 
practice  not  as  a  matter  of  theory. 

Mr.  Rohr:  Mr.  Kearns,  I  would  like  to  ask  you  if  you  have  found  in  your 
experience  in  the  department  with  which  you  are  connected  that  where  the  men 
remove  those  safety  appliances,  are  those  men  engaged  on  a  competitive  or  piece 
work  proposition? 

Mr.  Kearns:   Usually  piece  work. 

Mr.  Schenelton  :  And  by  the  application  of  that  safety  appliance  their  out- 
put is  reduced  and  consequently  their  wages  are  reduced? 

Mr.  Kearns:   That  is  the  claim  set  forth  by  some  of  them. 

Mr.  Rohr:    And  they  are  penalized  by  using  a  safety  device? 

Mr.  Kearns:   By  reason  of  a  failure  to  get  the  same  output. 

Mr.  Rohr:    Then  if  the  safety  appliance  conserves  fingers  and  hands,  the 
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intent  would  be  then  to  increase  the  compensation  of  the  employer  by  using  the 
safety  appliances  to  get  him  to  have  it  remain  there? 

Mr.  Kearns:   Yes,  sir. 

Mr.  Thomas:  To  what  extent  has  the  passage  of  the  Norris  Liability  Law 
enforced  the  provisions  of  your  safety  appliance  law? 

Mr.  Kearns  :  To  a  very  great  extent.  It  has  helped  wonderfully  in  the 
work  of  the  department.  We  have  not  found  nearly  as  much  trouble  in  keeping 
the  machines  guarded  after  the  guards  have  been  furnished. 

Mr,  Thomas  :  What  are  the  penalties  at  the  present  time  for  the  violation 
of  the  safety  appliance  laws  and  also  for  refusing  to  report  accidents? 

Mr.  Kearns  :  $10.00  for  refusing  to  report  the  accident,  and  $25  to  $50  for 
failing  to  comply  with  the  orders  of  the  department. 

Mr.  Thomas  :  Do  you  think  those  penalties  are  sufficient  for  the  violation 
of  this  law? 

Mr.  Kearns  :  In  some  cases  I  think  not.  We  have  to  be  pretty  severe  at 
times.  In  some  cases  where  men  have  to  pay  that  fine,  and  we  go  back  again 
we  find  another  violation  and  every  time  afterwards. 

Mr.  Grieves:  Where  these  safety  devices  have  been  installed  by  the  em- 
ployer and  where  the  workmen  in  the  book  of  rules  issued  to  the  workmen 
have  been  instructed  to  use  them,  the  workmen  have  totally  disregarded  them, 
is  it  fair  then  to  put  the  employer  to  the  expense  —  I  am  an  employe,  I  am  not 
an  employer,  —  but  I  ask  this  for  information,  is  it  fair  for  a  law  to  put  the 
employer  to  the  expense  of  a  safety  4*£vice,  and  the  workmen  refuse  to  use  it, 
and  because  of  its  not  being  used  he  is  injured,  and  he  has  the  power  through 
another  law  to  come  back  on  the  employer  for  damages?  Is  it  fair?  Ought  not 
the  employe  be  penalized  as  much  for  not  using  these  safety  devices  after  they  arc 
installed  as  the  employer  is  penalized  for  not  installing  them?  That  would  only 
seem  fair  to  me. 

Mr.  Kearns  :  It  would  be  as  fair  possibly,  in  this  way :  If  an  employe  had 
a  tendency  to  stick  a  piece  of  iron  in  the  machine,  the  employer  wouldn't  stand 
for  that  very  long,  because  he  would  have  to  pay  the  damages. 

Mr.  Grieves  :  The  employes  do  disregard  safety  devices  according  to  your 
own  statement? 

Mr.  Kearns  :^    Yes,  sir. 

Mr.  Grieves:  If  the  employe  is  injured  because  of  disregarding  that  safety 
device,  through  our  present  safety  device  laws  he  can  recover,  can  he  not?  Is 
that  fair? 

Mr.  Kearns:  Yes,  sir;  I  think  it  is  because  I  think  it  is  the  duty  of  the 
manufacturer  to  see  that  the  employe  keeps  the  guard  on  or  dispense  with  his 
services,  there  is  nothing  in  the  world  to  prevent  that. 

Mr.  Grieves  :  That  is  not  always  the  best  thing  to  do,  as  the  discharge  of 
an  employe  is  liable  to  disrupt  the  force.  We  have  lots  of  instances  like  that 
which  the  pcntleman  in  front  of  me  has  mentioned. 

Mr.  Conners:  Mr.  Kearns,  don't  you  think  that  by  eliminating  the  fine 
system  and  substituting  in  its  stead  a  short  term  in  jail,  from  six  months  to  a 
year,  that  that  would  have  a  better  effect  on  the  employer? 

A  Member:     It  ought  to  apply  to  both  sides  then. 

Mr.  Conkers:  If  the  employe  does  not  live  up  to  the  rules  of  the  shop 
and  obey  the  rules,  get  rid  of  him. 

Mr.  Schenelton  :  Suppose,  as  it  very  frequently  happens,  the  accident  oc- 
curs before  the  employer  has  any  chance  of  knowing  that  he  has  got  the  guard 
off  —  that  he  has  taken  it  off?  What  would  you  say  then  of  the  fairness  of 
placing  this  entire  burden  upon  the  employer,  or  jailing  the  employer,  as  this 
gentleman  suggests? 
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Mr.  Kearns:  I  believe  if  proper  instructions  are  given  the  men  that  they 
are  not  so  apt  to  remove  these  devices;  that  they  will  put  them  back.  But  tke 
trouble  is  in  most  factories  ,  that  the  men  have  not  been  properly  instructed. 
There  is  no  attention  paid  whether  there  are  any  guards  put  on  the  machines 
or  not. 

Mr.  Schenelton  :  I  am  speaking  of  a  hypothetical  case.  You  don't  mean 
to  say  that  you  want  to  put  the  employe  in  the  position  of  a  child  in  a  nursery 
to  he  watched  over  and  not  credit  him  with  any  common  sense,  regard  him  as 
simply  a  machine,  do  you? 

Mr.  Kearns:  If  the  employe  gets  the  proper  instructions,  there  is  no  doubt 
that  he  will  do  it.  There  may  be  cases,  no  doubt,  where  the  employer  has  done 
everything  in  his  power,  and  somebody  will  wilfully  take  the  guard  off,  and  in 
some  cases,  I  know  where  the  employe  is  compelled  to  take  the  guard  off  to  do 
a  certain  kind  of  work. 

Mr.  Schenelton  :  I  am  speaking  of  the  very  case,  where  they  wilfully  take 
the  guards  off,  and  refuse  to  use  them. 

Mr.  Kearns:  Well,  of  course,  if  a  man  is  injured  immediately  after  that, 
it  would  be  a  pretty  hard  matter  to  place  the  responsibility  in  that  case.  Of 
course,  the  man  in  a  workshop  is  assuming  a  certain  risk  all  the  time. 

Mr.  Collins:    What  would  be  equity  under  those  conditions? 

Mr.  Kearns:  I  am  not  in  a  position  to  say;  it  would  depend  upon  the  cir- 
cumstances. 

Mr.  Collins:  Well,  those  circumstances.  The  circumstances  which  Mr. 
Schenelton  just  stated. 

Mr.  Kearns:  The  fact  that  the  man  himself  is  dependent  —  I  don't  think 
any  employe  would  purposely  injure  himself.  I  do  not  think  that  anyone  would 
purposely  stick  his  hand  in  a  ripsaw  and  saw  off  a  finger,  and  the  very  fact  that 
he  is  injured  by  reason  of  his  employment,  is  sufficient  that  somebody  should  be 
liable.  He  is  in  the  employ  of  someone  and  someone  should  be  responsible.  He 
takes  the  risk  when  he  goes  into  the  factory,  all  the  time.  He  takes  a  risk  each 
day  of  his  life  and  somebody  should  be  responsible. 

Mr.  Grieves  :  I  would  like  to  illustrate  another  point  by  saying  that  some 
certain  manufacturer  in  Ohio  employs  the  services  of  a  doctor  and  a  trained 
nurse  all  the  time.  It  is  a  rule  that  no  matter  how  small  the  injury,  if  it  is 
only  a  scratch  on  the  hand  where  blood  is  produced,  that  employe  must  report 
at  the  hospital,  which  is  on  the  ground,  and  on  the  company's  time,  not  on  his 
own,  and  have  that  injury  cleansed,  in  order  to  avoid  infection  and  a  more 
serious  injury.  Here  is  a  specific  instance.  You  know  if  you  are  familiar  with 
shop  conditions,  it  has  been  customary  in  the  past  and  is  yet  where  some  par- 
ticle gets  in  the  eye  of  a  workman  to  have  a  fellow  employe  to  remove  it  with 
an  unclean  bandana  handkerchief,  or  any  other  article  which  he  can  use,  and 
which  as  you  know,  very  frequently  has  infection.  Now,  in  this  instance,  a  man 
got  a  particle  in  his  eye.  It  was  his  instruction  that  he  should  report  at  the  hos- 
pital at  once  and  have  that  cleansed  and  removed  by  the  doctor,  a  specialist  in 
that  line.  This  he  refused  to  do  and  proceeded  to  have  the  particle  removed  by 
a  fellow  workman,  and  as  a  result  an  infection  occurred.  Later,  the  eye  was  lost. 
He  sued  the  company  for  damages  and  recovered;  was  that  fair? 

Mr.  Kearns  :  Well,  the  first  thing  we  will  have  to  determine,  is  whether 
or  not  if  he  had  gone  to  the  hospital,  it  had  occurred  anyway. 

Mr.  Grieves:  There  is  that  question,  I  will  admit.  But  he  violated  a  rule, 
where  9h  per  cent  show  that  his  eye  would  have  been  saved  if  he  had  complied 
with   the  rules  governing  those  kinds  of  accidents. 

Mr.   Kearns  :     I  think  that  the  man  should  have  complied  with  the  rules. 
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But  whether  he  was  entitled  to  damages  would  have  to  be  determined  whether 
the  infection  was  a  result  of  the  emery  in  the  eye,  had  he  gone  to  the  hospital 

Mr.  Grieves  :  The  point  I  am  trying  to  make  is,  the  whole  affair  as  an  em- 
ploye, was  much  one-sided.  I  believe  in  anything  that  would  be  fair  play.  I  believe 
that  the  burden  of  accidents  should  be  shouldered  upon  the  industry,  but  I  do 
not  believe  in  such  a  law  that  would  put  the  burden  upon  the  employer  and 
place  no  responsibility  upon  the  employe.  Personally,  I  do  not  believe  that  we 
ought  to  consider  a  liability  law  which  would  make  me  as  a  worker  in  a  shop 
a  nonentity  as  far  as  that  shop  is  concerned.  I  assume  no  risk,  the  fellow-servant 
law  is  wiped  away,  and  as  far  as  I  am  personally  concerned  I  am  a  complete 
nonentity.     I  do  not  assume  anything. 

Mr.  Thomas:    You  do  not  understand  the  law; 'read  it  again. 

Mr.  Grieves:    I  have  read  it  several  times. 

Mr.  Thomas:  Read  it  again.  I  would  like  to  ask  Mr.  Keams,  if  it  is  not 
a  fact  that  in  most  of  the  cases  where  they  find  the  guards  left  off,  does  the  em- 
ployer wilfully  leave  it  that  way  because  he  feels  that  the  employe  gives  greater 
service  with  it  off  than  with  it  on? 

Mr.  Kearns:  I  think  in  some  cases  that  is  true.  However,  I  would  not 
be  in  a  position  to  state  that  it  was  true  in  every  case.  I  would  not  say  that  it 
was,  although  I  do  believe  that  if  the  guards  are  removed  that  the  man  may  do 
more  work,  and  in  many  instances  where  he  considers  he  cannot  make  a  day's  pay 
in  trying  to  adapt  himself  to  the  guard,  and  uses  the  machine  without  the  guard, 
and  thereby  be  allowed  to  make  a  living  wage.  Even  though  it  interferes  with 
his  work,  the  prices  should  be  arranged  so  he  can  make  a  living  wage. 

Adjourned  until  December  1,  1910. 


Mr.  Chairman:    We  shall  now  be  pleased  to  hear  from  S.  M.  Ryan. 

1.  What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  state  with 
regard  to  liability  of  employers  for  accidents  to  their  employes?  What,  if  any, 
are  your  suggestions  as  to  the  amendment  of  the  law? 

Answer:  Very  good  as  far  as  it  goes.  No  one  can  question  the  absolute 
fairness  of  the  Employers'  Liability  Law.  In  Ohio  as  it  applies  to  railroad  em- 
ployes, because  it  seeks  to  place  the  burden  for  the  loss  of  human  life  and  limb 
upon  those  who  receive  profit  from  the  railroad  industry.  If  any  changes  arc 
contemplated  in  the  Norris  bill  they  should  be  to  strengthen  and  broaden  it,  so 
that  employes  in  the  hazardous  trades  will  have  the  same  right  as  railroad  era- 
ploNcs,  and  this  can  only  be  done  by  removing  the  burden  of  the  fellow-servant, 
assumed  risk  and  contributory  negligence  rules.  No  Employers'  Liability  Law 
will  ever  be  fair  and  just  until  it  takes  the  burden  from  the  backs  of  the 
widows,  the  cripples  and  the  orphans,  and  places  it  upon  the  industry  where  it 
belongs. 

2.  What  is  your  opinion  of  the  operation  and  adequacy  of  the  labor  law  of 
this  State  in  relation  to  the  prevention  of  accidents,  and  that,  if  any,  arc  your 
suggestions  for  its  amendment  in  that  regard? 

Answer:  Totally  inadequate,  because  much  of  the  legislation  now  on  the 
books  is  not  in  force  and  never  will  be  until  a  fine  and  a  workhouse  sentence 
are  added  after  the  first  offense.  Any  employer  who  deliberately  violates  the 
laws  made  to  protect  human  life  is  the  kind  of  lawbreaker  who  should  be  put 
in  jail,  and  that  is  the  only  way  to  compel  respect  for  life-saving  laws. 

3.  Is  the  court  and  jury  system  for  fixing  the  responsibility  for  industrial 
accidents  now  existing  in  the  State  satisfactory  in  its  operation?  If  you  answer 
no,  state  why. 


.> 
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Answer:  Yes,  as  to  the  jury  system,  but  the  court  system  is  not  satis- 
factory, in  that  the  present  law  permits  judges  to  usurp  the  function  of  the 
jury,  in  taking  cases  from  their  consideration  and  entering  a  judgment  for  the 
defendknt.  We  demand  that  the  degree  to  which  the  injured  may  have  been 
responsible  be  left  to  the  judgment  of  his  peers  and  not  to  the  determination 
of  a  judge,  who  in  many  instances  is  prejudiced,  technical  and  inclined  too 
much  to  precedent.  We  further  insist  that  personal  injury  cases  be  given  prece- 
dent on  all  civil  dockets.  The  delay  incident  to  such  cases  works  an  irreparable 
injury  on  the  plaintiff. 

4.  Are  you  in  favor  of  a  system  under  which  all  accidents  to  employes 
shall  be  compensated  for  without  regard  to  negligence,  but  under  which  the 
compensation  paid  shall  be  limited  in  amount?  Please  state  reasons  for  your 
answer. 

Answer:  Yes,  we  are  thoroughly  in  favor  of  a  just  system  of  working- 
men's  compensation  that  will  result  in  placing  in  the  hands  of  the  widow  and  the 
cripple  one  hundred  cents  on  the  dollar,  and  not  one-half  or  less  than  one-half, 
as  is  the  case  now  under  the  lawsuit  system.  But  we  are  unqualifiedly  opposed 
to  any  plan  that  does  not  give  the  widow  or  cripple  the  right  to  elect  whether 
to  accept  a  compensation  provided  by  a  Workmen's  Compensation  Act  or  rely 
upon  the  rights  extended  under  the  Employers'  Liability  Act  now  on  the  statute 
books. 

First:  No  sane  person  intentionally  gets  injured  or  killed,  and  in  999  cases 
out  of  1,000  the  injuries  or  death  can  be  directly  charged  to  commercial  and 
corporation  greed,  and  the  killing  pace  at  which  modern  day  industry  is  carried 
on. 

Second:  Because  every  civilized  country  in  the  world  except  the  United 
States  had  a  Workingmen's  Compensation  Law,  by  which  the  cost  of  accidents 
in  industry  is  paid  in  full  to  the  injured  man,  and  is  not  frittered  away  by 
expensive  litigation.  New  York  State  has  just  adopted  this  system.  A  recent 
journal  of  national  repute  says  that  while  New  York  is  now  in  advance  of  any 
other  State,  it  is  only  about  as  humane  as  Turkey. 

5.  If  you  are  in  favor  of  such  a  plan  arc  you  of  opinion  that  the  expense 
should  be  borne  by  the  employer  or  shared  by  the  employer,  employe  and  state? 

Answer:  In  the  practical  operation  of  a  Workingmen's  Compensation  Law« 
the  expense  is  never  borne  by  the  employe.  It  is  borne  by  the  industry.  There- 
fore the  industry  should  bear  this  burden,  and  no  part  of  it  should  be  placed 
upon  the  employe  or  the  State. 

,6.    What  is  your  experience  as  to  the  value  of  relief  associations  of  employes? 

.  i 

I 

Answer:  Relief  associations  conducted  by  the  employes  are  generally  satis- 
factory. But  when  conducted  or  dominated  by  the  employers  they  are  invari- 
ably mere  schemes  for  securing  cheap  releases  from  widows  and  orphans  and 
thus  defrauding  them  out  of  their  legal  rights.  It  is  safe  to  say  that  the  opera- 
tion of  relief  associations  by  employers  in  the  State  of  Ohio  in  the  last  ten 
years  has  resulted  in  cheating  widows  and  cripples  out  of  hundreds  of  thou- 
sands of  dollars  that  they  were  legally  entitled  to. 

7.  What  are  the  methods  and  provisions  of  your  local  Union,  if  any,  for 
the  care  of  its  injured  members? 

Answer:     Sick  and  injury,  total  disability  and  death  benefits. 
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8.  How  large  a  percentage  of  the  expenses  of  your  local  Union,  if  any, 
pej:  annum,  are  paid  for  relief  of  injured  members? 

Answer:     Seventy-five  per  cent.  . 

9.  Will  you  furnish  the  Commission  any  statistics  as  to  the  number  of  your 
members  injured  in  the  course  of  employment  and  compensation  received? 

Answer:  Benefits  paid  as  follows  from  January  1,  1909  to  November  1, 
1910: 

Injury  benefits,  $1,995;  total  disability  benefits,  $3,600;  death  benefits  from 
accidents,  $12,000,  total,  $17,595. 

« 

November  30,  1910. 
To  the  Commission. 

Dear  Sirs  :  —  The  answers  herein  contained  are  from  M.  J.  Naughton, 
Lodge  No.  11,  S.  U.  of  N.  A.,  Cleveland,  Ohio.  The  last  three  answers  arc 
in  relation  to  injury  and  death  benefits.  The  $1,995  are  paid  as  local  benefits. 
The  total  disability  and  death  benefits  are  paid  by  Grand  Lodge  through  local 
lodge  to  No.  11  members. 

S.  M.  Ryan,  Representative, 

Mr.  Chairman  :     We  shall  now  be  pleased  to  hear  from  J.  B.  Conners. 

The  Switchmen's  Union  of  North  America  expresses  itself  as  being  opposed 
to  any  kind  of  compensation  that  intends  to  displace  the  Employers'  Liability 
Act  now  in  force  in  this  State.  The  wisdom  of  this  stand  is  shown  by  the 
employers  themselves,  who  are  straining  every  point  to  have  the  law  repealed, 
or  amended,  because  it  deprives  them  of  the  so-called  defenses,  and  gives  the 
employe  an  equal  chance  in  the  courts. 

Then  if  employers  are  successful  in  their  contention,  the  employe  would  be 
compelled  to  barter  away  his  right  to  a  just  compensation  by  agreeing  to  a  much 
less  compensation  than  he  is  entitled  to,  by  agreeing  to  forego  the  use  of  the 
so-called  defenses,  viz :  the  fellow-servant,  the  assumption  of  risk,  and  contribu- 
tory nef?ligence. 

COMPENSATION. 

We  demand  an  adequate  automatic  compensation  plan  which  will  be  brought 
about  in  a  logical  way  in  the  development  of  legislation,  which  must  come  as  the 
result  of  the  horrible  maiming  and  slaughtering  of  our  fellow  workers  in  the 
various  railroad  yards  in  this  country. 

A    BILL. 

In  drafting  a  tentative  Employers'  Liability  and  Employes  Compensation 
Bill,  we  believe  it  would  be  a  serious  mistake  to  relieve  the  employer  of  all 
liability  for  defective  machinery,  appliances,  etc.,  for  in  that  event  we  would  sec 
a  great  increase  in  death  and  injuries.  We  should  stand  for  legislation  that  in- 
tends to  prevent  deaths  and  injuries,  rather  than  to  secure  compensation,  and 
this  can  best  be  accomplished  by  holding  the  employer  responsible  for  the  con- 
dition under  which  his  employes  must  toil.  Therefore,  it  is  better  that  the  pres- 
ent law  remain  as  it  is,  if  under  the  law  a  great  number  of  lives  and  limbs  arc 
saved.  A  few  hundred  dollars  to  the  widow  and  orphans  of  a  switchman  killed 
in  the  performance  of  his  duty  by  defective  equipment,  is  no  exchange  for  the 
life  and  services  of  that  man  to  his  family.  The  expectancy  of  life  should  be 
given  serious  consideration  in  fixing  compensation. 

Let  us   compare   a   switchman   thirty   years   of   age,  with   a   wife  and    four 
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children,  aged  one,  two,  four  and  six,  with  a  yardmaster  of  sixty-five,  who  is  a 
widower,  whose  children  are  all  grown,  and  self-supporting.  If  the  compensa- 
tion bills  proposed  are  to  place  the  amount  of  compensation  upon  the  earning 
capacity  of  the  deceased  employe  at  the  time  of  his  death,  the  yardmaster  of 
sixty-five,  whose  expectancy  of  life  had  almost  been  completed,  with  no  one 
to  care  for,  would  receive  a  larger  compensation  than  the  younger  man  who  has 
the  responsibility  of  providing   for  a  wife  and   four  small  and  helpless  children. 

We  do  not  want  any  law  that  would  deprive  the  employe  of  the  right  to 
sue,  nor  do  we  want  a  law  that  would  compel  the  employe  to  stand  any  part 
of  the  expense.  We  believe  that  the  employer  who  enjoys  all  the  -profits  of  the 
production  of  the  employe  should  stand  the  burden  of  expense. 

J.  B.  Connors,  Vice-Presidentj 

Switchmen's  International  Union  of  North  America. 

Whereas,  The  subject  of  ''Workman's  Compensation"  is  receiving 
thoughtful  attention  in  nearly  every  State  in  this  Union,  and  inasmuch  as  the 
business  of  manufacturing  is  simply  the  assembling  of  material  in  one  form, 
and  by  labor,  transforming  the  same  to  new  form,  any  additional  expense  neces- 
sarily increases  the  cost,  and  inasmuch  as  articles  manufactured  in  Ohio  must  come 
in  competition  with  like  articles  made  in  other  states  and  other  countries;    and 

Wherkas,  This  Committee,  while  fully  realizing  the  duty  of  the  State  to 
protect  all  of  its  people  in  every  possible  manner,  yet  believes  that  any  legislation 
should  be  along  safe,  economic  lines,  and  equitable  to  all  parties  effected  thereby. 

Therefore,  be  it  resolved: 

1st.  We  believe  that  legislation  on  the  liability  of  employer  should  be  uni- 
f  rm  throughout  the  United   States. 

2(1.  That  the  acts  should  create  a  single  liability  and  that  the  amount  of 
liability  for  each  and  every  injury  be  fixed  by  law  beyond  which  amount,  there 
should  be  no  liabflrt>';  but  the  workmen  should  receive  compensation  for  all 
injuries,  whether  due  to  his  own  negligence  or  otherwise,  except  malicious  neg- 
ligence. 

3d.  That  there  should  be  created  a  compensation  act,  or  insurance,  or  an 
insurable  proposition  whereby  the  expense  should  be  divided  between  employer, 
employe  and  the  state,  covering  the  mutual  principles  of  the  German  law. 

4th.  That  simple  and  summary  courts  of  arbitration  should  be  provided 
by  which  the  cost  of  litigation  would  be  reduced  to  the  minimum. 

5th.  That  these  resolutions  should  be  considered  in  their  entirety  and  not 
b>  a  single  article  or  paragraph. 

Manufacturers'    Committee, 
Columbus  Chamber  of  Commerce, 
R.  J.  Jeffrey,  Chairman. 

BRIEF  SUPPORTING  CHAMBER  OF  COMMERCE  RESOLUTIONS. 

On  the  broad  principles  of  workmen's  compensation  for  accidents  and  death, 
there  does  not  seem  to  be  much  division  of  opinion  between  the  employe  and 
employer.  The  difference  of  opinion  seems  to  be  as  to  the  best  plan  —  one 
which  will  be  the  least  expensive  to  the  employer,  and  on  the  other  hand  which 
will  give  to  the  injured  the  fullest  possible  net  proceeds  of  amounts  awarded. 

Employes  ask  for  compensation  for  all  accidents,  even  if  caused  by  the 
negligence  of  the  injured  party. 


346  PUBLIC   HEARINGS  OF  COLUMBUS. 

Employers  to  a  large  extent  hold  the  view  that  they  should  not  be  penalized 
for  injury  to  a  workman  when  such  injury  is  due  entirely  to  the  negligence  of 
the  injured  party,  and  they  further  object  to  a  law  that  binds  them  on  the  one 
hand  but  does  not  bind  the  other  party. 

Attorneys  who  have  given  the  matter  full  consideration  hold  that  under 
the  constitution  of  the  State  of  Ohio,  the  legislature  cannot  pass  any  act  taking 
away  from  an  injured  man  the  right  of  action  under  common  law. 

If  such  is  the  case,  the  workman's  compensation  act  entails  to  the  employer 
all  the  possible  disadvantages  of  such  act  without  any  compensation  feature. 

It  would  be  impossible  to  draw  any  bill  that  would  fully  meet  the  views 
of  employer  and  employe  as  outlined  above  at  the  same  time  conform  to  the 
attorneys'  idea  of  what  would  be  constitutional. 

In  order  to  accomplish  the  desired  result  as  nearly  as  possible,  a  law  should 
cover  the  following  points : 

First,  give  to  the  workman  compensation  for  all  injuries,  whether  due  to  his 
own  negligence  or  otherwise,  except  malicious  negligence. 

Second,  in  view  of  the  principle  involved  in  above  paragraph,  the  act  should 
provide  for  payment  of  this  compensation  from  a  fund  contributed  to  jointly  by 
the  employer,  employe  and  the  state,  based  on  amount  of  wages  paid  and  received 
—  fund  to  be  administered  by  the  State. 

To  meet  the  suggestion  of  the  attorneys  on  the  constitutional  question,  the 
act  should  be  drawn  reserving  to  the  workmen  any  right  of  action  they  might 
have  under  common  law  with  a  proviso  that  by  taking  such  action  they  would 
relinquish  any  claim  under  the  compensation  act,  and  could  not  at  a  later  date 
make  any  claim  for  compensation  under  such  act,  regardless  of  the  outcome  of  suit 
under  common  law. 

As  the  object  of  such  a  compensation  act  would  be  to  secure  for  the  work- 
men the  largest  proportion  of  the  amounts  paid  jointly  by  the  employer,  employe 
and  the  State,  and  to  further  secure  this  end,  and  to  prevent  the  dissipation  of 
such  sums  in  lawyers'  fees  and  court  costs,  the  law  should,  if  possible,  contain  a 
proviso  that  where  cases  of  liability  are  taken  to  court  on  a  contingent  fee  as  has 
been  done  very  many  times  in  the  past,  the  fee  should  in  no  case  exceed  ten  per 
cent  of  the  amount  received. 

The  government  of  the  United  States  found  it  necessary  and  within  the 
scope  of  its  authority,  to  impose  a  restriction  on  the  fee  which  could  be  charged 
in  pension  cases  and  the  same  should  be  adopted  by  the  State  to  protect  the  work- 
ingman. 

There  are  many  matters  of  detail  however,  which  would  have  to  be  con- 
sidered fully  under  such  a  law. 

A  definite  compensation  could  be  paid  for  a  definite  injury. 

A  vexatious  point  however,  and  one  that  might  be  even  serious  to  the  em- 
ployer, would  be  the  minor  accidents  entailing  a  moderate  loss  of  time,  which 
loss  of  time  would  be  largely  increased  if  paid  for  entirely  by  the  employer, 
and  on  the  other  hand  would  be'  more  apt  to  be  kept  within  a  reasonable  limit 
should  the  compensation  be  paid  jointly  by  the  employer,  employe  and  the  State. 

Many  employers  retain  physicians  to  furnish  full  medical  attention  to  their 
employes  and  in  case  of  injury  furnish  hospital  service  without  charge. 

While  it  would  not  be  fair  nor  reasonable  that  a  man  should  be  called  upon 
immediately  to  decide  whether  he  would  accept  compensation  under  the  work- 
man's compensation  act  —  still  a  reasonable  limit  of  time  should  be  fixed  in  which 
this  decision  should  be  made. 
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In  order  to  prevent  the  question  of  divided  responsibilty  and  to  secure  for 
the  workingman  the  amount  properly  due  him  under  sucl]  compensation  act,  and 
at  the  same  time  have  an  act  that  would  not  be  so  serious  in  its  results  as  to 
practically  put  out  of  business  and  bankrupt  a  small  manufacturer,  the  act  should 
eliminate  the  question  of  individual  manufacturers,  but  should  contemplate  the 
paying  of  each  employer  and  employee  a  certain  proportion  of  wages  paid  and 
received,  this  amount  to  be  paid  into  a  fund  administered  by  the  State. 

A  fund  collected  and  administered  in  this  way  would  do  away  with  any 
question  as  to  divided  responsibility,  which  might  otherwise  come  up.  As  in  a  case 
where  a  workman  around  a  manufacturing  plant  might  be  injured  by  a  switch- 
ing engine  owned  by  an  outside  company. 


THURSDAY    AFTERNOON 

The  meeting  was  called  to  order  by  the  Chairman  in  the  Board  of  Trade 
Building,  at  Columbus,  Ohio,  December  1,  1910,  at  2  o'clock. 

Mr.  Chairman:    We  will  hear  from  Mr.  W.  A.  Grieves. 

Mr.  Grieves:  Mr.  Chairman,  gentlemen  of  the  Commission  and  gentlemen 
present:  I  have  given  considerable  thought  in  the  past  few  years  to  the  question 
which  this  Commission  is  considering,  and  have  gone  into  quite  a  lengthy  study 
of  it  during  the  last  few  months  since  having  had  some  correspondence  with  the 
Commission,  and  at  their  request  I  had  prepared  something  which  I  thought  would 
be  of  interest  to  them  from  my  own  experience  in  this  line  of  work;  but  since 
attending  the  sessions  of  yesterday  before  the  Commission  some  of  the  data 
which  I  had  collected  was  much  more  thoroughly  presented  than  it  would  be 
possible  for  me  to  do  and  I  have  struck  that  out  from  what  I  originally  intended 
to  present,  as  I  thought  it  not  advisable  to  take  up  the  time  of  the  Commission 
and  your  time  with  what  has  been  given  such  especial  attention  by  the  eloquent 
gentlemen  who  have  given  to  it  years  of  study,  and  especially  during  the  last 
year  in  foreign  countries. 

However,  I  believe  that  the  purpose  which  the  Commission  has  in  mind  in 
holding  these  hearings  in  the  different  parts  of  the  State,  is  that  they  may  ascer- 
tain the  feeling  of  the  people  towards  a  compensation  law,  and  for  that  reason 
I  have  decided  to  present  a  few  of  the  thoughts  if  you  can  accept  them. 

While  we  had  a  magnificent  address  given  us  at  the  morning  session  yes- 
terday, there  was,  as  was  claimed  in  our  yesterday  afternoon  session,  very  little 
that  was  constructive  in  it,  in  fact,  nothing  at  all.  We  do  not  expect,  any  of  us 
who  have  thought  on  this  matter  at  all  to  reach  any  definite  plan  in  the  very 
near  future,  but  we  know  that  we  are  facing  the  question  and  it  is  one  which  we 
will  have  to  settle  sometime  in  the  near  future,  and  to  my  mind  it  is  only  a  ques- 
tion of  education,  and  the  sooner  we  educate  the  people  to  understand  the 
proper  heart  relation  between  the  employer  and  employe,  the  sooner  the  com- 
pensation act  will  bring  about  itself. 

Now,  if  you  will  bear  with  me  just  a  few  minutes,  I  w^ill  read  what  I  have 
written  here,  and  it  will  take  but  a  few  minutes. 

EMPLOYERS'  LIABILITY  VS.   COMPENSATION. 

One  of  Ohio's  leading  industrial  thinkers  prefaced  an  address  before  a 
body  of  employers  recently  with  these  words:  "Labor  is  not  a  problem,  it  is 
a  condition.  We  cannot  solve  a  condition,  —  we  can  only  improve  it.  The  way 
to  improve  that  condition  is  in  raising  the  ideals  of  the  men  who  constitute  it." 
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No  one  here,  will  claim  that  an  entirely  satisfactory  solution,  can  be  found 
for  the  question  we  are  here  to  consider;  but  all  will  admit  that  much  can  be 
done  to  improve  it,  and  that  is  the  purpose  for  which  we  are  gathered. 

That  this  condition  of  industrial  accidents  which  has  brought  such  untold 
suffering,  and  waste,  has  not  sooner  been  alleviated,  is  due  more  to  misunder- 
standing than  to  an  apathetic  attitude. 

If  the  time  and  money,  that  has  been  spent,  in  the  endeavor  to  place  so- 
called  responsibility  for  accidents,  had  been  spent  in  an  effort  to  prevent  and 
consequently  largely  eliminate  the  cause  of  accidents,  a  much  greater  progress 
would  have  been  made. 

But  it  is  not  a  question  of  whether  we  shall  continue,  in  our  present  method, 
of  dealing  with  this  condition.  Any  one  who  has  given  the  subject  any  thought, 
must  be  convinced  that  we  are,  and  have  been  on  the  wrong  road.  We  have 
been  dealing  in  terms,  of  effect,  rather  than  cause,  and  when  enough  of  us 
realize  this  sufficiently,  something  better  will  soon   result. 

We  have  been  called  a  nation  of  action  —  leaders  in  doing  things ;  but  when 
it  comes  to  the  question  of  caring,  for  our  injured,  we  cannot  lay  claim  to  such 
distinction. 

We  certainly  have  not  been  a  thinking  people,  or  we  would  long  since  have 
seen,  that  our  present  method  does  not  work  for  peace  between  employer  and 
employes.    The  fact  is  that  it  has  worked  unjustly  to  both. 

An  investigation  of  6,420  major  and  minor  accidents,  (95  per  cent  of  whirh 
were  minor),  at  a  certain  Ohio  plant  during  24  months  past,  showed  that  75  per 
cent  were  incident  to  the  perils  of  the  industry. 

We  are  surrounded  by  an  ever  increasing  number  of  maimed  and  non-pro- 
ductive men  and  women  as  a  result  of  the  change  and  involution  in  industrial 
conditions.  And  yet  in  view  of  this  tremendous  change  we  cling  to  the  obso- 
lete employers'  liability  method  of  shifting  responsibility,  while  every  other  im- 
portant industrial  nation  has  discarded  it,  and  replaced  it  with  a  compensation 
law  of  some  form.  Truly,  our  laws  have  not  kept  pace  with  our  industrial 
progress. 

The  time  has  come  when  wc  must  recognize  the  injustice  of  placing  on  the 
back  of  the  workingman  the  financial,  as  well  as  the  physical  burden  of  accidents, 
that  are  the  inevitable  result  of  trade  peril.  Nor  can  we  persuade  ourselves 
into  believing,  that  public  policy  is  best  subserved  by  relegating  the  injured 
workmen  to  charity  under  employers*  liability,  when  the  whole  world  regards 
the  financial  burden  of  industrial  accidents  as  part  of  the  expense  of  produc- 
tion. 

Workmen's  compensation  holds  that  public  policy  is  best  promoted  by  a 
definite  and  limited  compensation  for  all  accidents  of  occupation,  the  rate  of 
which   is   fixed   before  the  injury. 

When  a  workman  is  injured,  he  needs  money.  The  question  is,  where  shall 
he  get  it?  The  answer  of  England  is  that  the  employer  must  pay  damages  to 
everyone  of  his  workmen,  who  is  injured.  Germany  compels  its  workers  to  be 
provident.  The  workman  must  contribute  to  an  old  age  and  sick  insurance  fund 
and  the  latter  includes  disability  for  accidents  for  13  weeks.  But  the  cost  of 
insuring  the  workmen   further  against  accidents,   falls   solely  upon  the  employer. 

The  experience  of  other  countries  would  seem  to  indicate  that  the  method 
of  compensation   is  a   practical   way   of   solving  the  problem. 

However,  some  people  are  troubled  by  the  proposal  to  give  a  man  com- 
pensation when  he  has  been  negligent.  But  suppose  you  carry  accident  insur- 
ance and  are  careless  in  stepping  from  a  street  car.  Do  you  not  expect  the  in- 
surance company  to  pay?     If  you  carelessly  drop  a  lighted  match  and  your  house 
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is  burned,  do  you  not  expect  the  fire  insurance  company  to  cover  the  loss?  Of 
course  you  do.  That  is  what  insurance  is  for  —  to  guard  against  the  slips  and 
mistakes  so  common  to  human  nature.  Of  course  —  where  it  is  shown  that 
wilful  violation  of  orders  has  been  committed,  exception  can  be  made. 

When  a  pension  is  asked  by  one  wlio  has  taken  the  risk  of  battle  in  the 
defense  of  country,  do  we  stop  to  inquire  whether  "extraordinary  care"  had  been 
exercised  in  dodging  the  bullets  of  the  enemy?  Do  we  escape  with  the  argument 
that  he  voluntarily  assumed  the  risk?  Then  in  what  way  does  the  hazard  of 
the  warfare  essentially  differ  from  the  hazard  found  in  our  industrial  army? 
In  our  war  with  Spain  and  our  skirmishes  in  the  Insular  Possessions  in 
the  past  12  years,  we  killed  and  wounded  about  6,000  men.  During  this  same 
period,  5,000,000  were  maimed  and  killed  in  our  industrial  army.  This  means 
that  we  kill  and  maim  in  peace  and  apparent  contentment,  833  persons  to  every 
individual  killed   and   wounded  by   our  wars. 

But  it  is  claimed  that  if  compensation  were  certain  it  would  be  too  readily 
taken  advantage  of  by  unscrupulous  employes ;  yet  an  investigation  of  prominent 
liability  companies  in  England,  show  this  is  not  a  serious  objection.  Fraud 
must  be  contended  against  in  every  kind  of  insurance. 

Now,  if  a  compensation  act  were  in  vogue,  would  it  be  unfair  in  interstate 
competition?  Of  course  the  amount  of  benefits  allowed  would  largely  deter- 
mine this  question.  If  a  very  large  sum  were  given  for  every  fatality,  the 
burden  might  be  seriously  felt.  But  even  as  it  is  now,  there  is  a  vast  differ- 
ence in  various  States  in  the  rate  charged  for  liability  insurance,  because  of  the 
varying  liability  laws.  To  my  mind,  that  is  a  matter  that  would  not  long  remain 
an  obstacle.  The  spirit  of  agitation  prevailing  all  over  the  country,  for  some- 
thing better  than  we  now  have,  is  bound  to  result  in  laws  that  will  be  pretty 
nearly  uniform. 

Another  objection  is  that  we  should  not  make  one  person  pay  for  the 
benefit  of  another.  But  are  not  many  employers  now,  under  our  liability  system, 
bearing  an  unequal  burden?  Go  to  those  factories  throughout  the  State  where 
the  employer  has  gone  to  great  expense  in  providing  all  the  latest  safety  devices 
to  prevent  accidents;  where  private  hospitals  with  graduated  doctors  and  nurses 
in  charge  to  take  care  of  employes  and  their  families,  entirely  without  expense 
to  the  employe;  where  wages  arc  paid  during  disability,  and  all  medical  expenses 
are  paid;  yet  are  not  these  same  employers  compelled  to  carry  heavy  liability 
insurance  in  order  to  protect  themselves  against  the  unjust  demands  of  dis- 
honest and  designing  employes  who  arc  urged  in  their  claims,  by  the  ambulance 
attorney  ? 

It  is  held  that  a  compensation  law  would  deprive  the  workman  of  the 
chance,  which  he  now  has  for  dama.Ljos,  where  the  employer  has  not  provided 
the  proper  protection.  But,  on  the  othor  liand,  under  present  conditions,  work- 
ingmen,  generally  speaking,  have  no  chance  of  obtaining  adequate  compensa- 
tion; in  fact  they  have  the  certainty  of  obtaining  inadequate  compensation,  for 
less  than  half  the  money  paid  by  the  employer,  never  reaches  the  man  who  is 
injured. 

A  recent  case  has  been  brou.s^lit  to  my  attention  of  an  employe  who  was 
killed  in  the  performance  of  his  duty.  The  employer  was  in  no  way  to  blame 
for  the  accident,  nor  was  the  injured  man.  It  was  one  of  the  innumerable 
accidents  incident  to  the  trade.  The  employer  went  to  the  bereaved  family, 
expressed  his  sympathy  and  offered  them  a  sum  of  money,  that  would  be  con- 
sidered equitable.  In  the  meantime  however,  the  widow  of  the  deceased  had 
been  approached  by  an  attorney,  who  painted  in  glowing  words,  the  complete 
liability   of   the    company,    and    that    she    could    secure    many    times    the    amount 
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offered,  if  she  would  permit  him  to  handle  the  case  for  her.  She  permitted  him; 
and  he  immediately  settled  for  the  amount  offered  her  by  the  employer,  receiv- 
ing a  good  per  cent  for  which  he  gave  in  return,  no  real  service,  and  the  widow 
was  so  much  the  poorer  as  a  consequence. 

In  Ohio,  liability  rates  now  range  from  20  cents  per  $100  wages  in  machine 
shops,  to  as  high  as  $10  in  structural  iron  work.  And  now,  since  the  fellow- 
servant,  assumption  of  risk  and  contributory  negligence  phases  of  the  old  law 
are  eliminated,  there  will  be  even  greater  advances  in  liability  rates. 

During  the  five  years  prior  to  1909,  a  certain  Ohio  manufacturing  concern 
paid  out  in  liability  premiums,  $25,000.  In  return  for  this  money,  the  liability 
company  paid  in  claims,  $1,565,  or  about  six  and  one-fourth  per  cent  of  the 
premiums. 

The  above  premiums  do  not,  furthermore,  represent  all  that  was  paid  by 
the  concern  for  injuries  to  employes,  as  dozens  and  dozens  of  cases,  in  which 
there  was  no  direct  liability,  were  taken  care  of  by  the  company. 

Data  obtainable  from  other  states,  would  seem  to  indicate  that  the  cost  of 
the  present  system  of  compensation  if  properly  administered  would  be  ade- 
quate. For  figures  I  will  refer  you  to  the  Wisconsin  Commission's  Report 
of   1908. 

Assuming  that  all  difficulties  standing  in  the  way  of  the  constitutionality 
of  a  compensation  act  can  be  cleared  away,  the  question  is  what  form  should 
the  law  take? 

I  would  not  favor  a  law  patterned  after  the  English  act,  by  the  right 
of  which  it  gives  to  the  employe  to  elect,  whether  he  will  accept  compensa- 
tion, or  whether  he  will  attempt  a  common  law  recovery,  does  not  do  away 
with  litigation.  It  thus  retains  the  unnecessary  evils  of  the  intervention  of  the 
ambulance  chaser,  and  does  not  abolish  the  waste  under  our  present  system. 
It  only  takes  into  consideration  the  first  payment  for  total  disability.  It  has 
no  adequate  scale  of  disability,  and  does  not  make  a  proper  discrimination 
between  the  man  who  loses  his  one  .arm  or  two  arms,  and  the  man  who  loses 
one  finger.  The  English  law  also  lacks  one  of  the  most  important  features 
of  successful  operation  in  any  enterprise,  namely  that  of  co-operation.  To  ray 
mind,  the  German  law  is  much  more  desirable;  for,  in  providing  for  the  first 
thirteen  weeks  of  disability,  both  employer  and  employe  share  in  the  burden, 
and  beyond  this  the  expense  is  placed  upon  the  burden  of  the  industry  where 
it  rightfully  belongs.  In  a  plan  where  both  employer  and  employe  share  in 
the  hazard,  there  is  sure  to  be  a  greater  exercise  of  care  and  desire  to  do  all 
possible  to  prevent  accidents. 

If  Ohio  is  wise  enough  to  adopt  legislation  of  this  kind,  I  would  sug- 
gest  as   an   outline  the   following: 

1.  It  shall  be  compulsory.  Foreign  experience,  and  our  own  limited  e.x- 
pericncc  with  aid  associations,  seems  to  be  conclusive  in  demonstrating  that, 
if  not  compulsory,  those  who  are  in  most  need  of  its  benefits  will  not  avail 
themselves   of   it. 

2.  Provision  for  single  liability  shall  be  made;  that  is,  liability  for  com- 
pensation created  by  the  law  itself,  and  that  the  employe  shall  not  have  his 
election  to  sue  under  the  common  law.  I  believe  that  the  experience  New 
York  State  is  now  having  in  this  respect,  would  justify  such  provision. 

3.  The  scale  of  compensation  should  be  based  on  foreign  experience  with 
such   changes   as  would  be  best   suited  to   American  conditions. 

4.  That  as  far  as  is  practicable,  all  occupations  shall  be  included 

5.  That  the  benefits  should  be  paid  in  installments,  rather  than  in  lump  sums; 
as   experience   shows  that  where  large  sums  of  money  come  to  those  who  are 
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unaccustomed    in    handling    it,    there    frequently    results    a    dissipation    through 
which   the  money  is   squandered  and   the   injured  becomes   a   charity   dependent. 

6.  Provision  for  compensation  should  be  divided  evenly  between  employer 
and  employes  up  to  a  certain  period.  After  that  all  injuries  resulting  in  total 
disability  and  death,  the  cost  shall  be  paid  by  the  employer  and  charged  to 
increased  cost  of  hazards.  To  meet  the  expense,  I  believe  employers  generally, 
would  be  called  upon  to  pay  but  little  more  than  they  are  now  paying  under 
our   antiquated   and   inhuman   system   of   employers'   liability. 

Mr.  Rohr:  Mr.  Chairman,  I  should  like  to  ask  Mr.  Grieves  to  supply, 
confidentially,  the  name  of  the  corporation  or  firm  which  sustained  2,600  acci- 
dents in  the  course  of  two  years.  This  information  to  be  furnished  the  Com- 
mission and  considered  confidential,  and  to  be  used  only   for  its  own  purpose. 

Mr.  Grieves  :    I  will  be  very  glad  to  do  that. 

Mr.  Thomas  :  I  would  like  to  ask  Mr.  ^Grieves  what  he  thinks  to  be  a  fair 
maximum  compensation? 

Mr.  Grieves  :  That  is  a  question  I  have  not  thought  much  about.  I  do 
not  know. 

Mr.  Chairman  :  Do  you  mean,  Mr.  Thomas,  where  the  common  law  de- 
fenses are  removed? 

Mr.  Thomas  :    Yes. 

Mr.  Grieves  :  I  have  not  thought  of  that  sufficiently,  Mr.  Thomas.  I 
think  that  is  a  matter  which  could  be  adjusted,  if  we  could  clear  away  the 
great  questions.  I  think  that  is  a  detail,  more  than  anything  else.  I  think  — 
first  of  all,  I  would  like  to  say  this :  I  think  it  is  fundamental,  as  I  tried  to 
intimate  before  I  read  my  paper.  We  will  never  get  any  place  in  our  illations 
with  one  another,  so  long  as  we  assume  antagonistic  relations  toward^  one  an- 
other. I  have  watched  it  pretty  closely  for  a  number  of  years  as  an  employe, 
and  if  the  employer  shows  antagonism  towards  the  employe,  and  the  employe 
shows  antagonism  towards  the  employer,  we  will  never  get  any  place.  We  have 
got  to  come  here  and  reason  the  thing  out  together,  with  a  feeling  of  co-opera- 
tion. In  other  words,  the  heart  feeling  towards  one  another.  There  is  no  solu- 
tion to  it,  in  my  mind.  When  we  have  reached  this  important  stage,  these 
other  questions  will  solve  themselves.     That  is  the  solution  in  my  mind. 

Mr.  Chairman  :  The  Chair  would  like  to  state  in  respect  to  a  matter 
to  which  Mr.  Grieves  referred,  and  that  is  the  same  spirit  is  shown  in  a  good 
many  hearings,  that  was  shown  yesterday,  in  regard  to  the  constitutional  diffi- 
culties which  were  so  great  that  the  Commission  had  better  look  out,  or  they 
would  never  be  able  to  suggest  anything  that  would  be  constitutional  and  reme- 
dial. Germany  never  asked  a  question  of  whether  they  would  be  able  to  compete 
with  France,  or  Holland,  or  Belgium,  or  Italy,  or  Russia,  or  Spain,  who  did 
not  contemplate  any  such  insurance  against  loss  of  wages  arising  from  injury 
and  industrial  accidents.  They  never  asked  the  question  at  all.  They  were  con- 
fronted with  the  condition — the  Empire  became  highly  industrialized  and  this 
condition  of  such  a  large  number  of  people  being  injured,  and  no  means  pro- 
vided for  compensating  them,  and  having  them  live,  what  we  will  call  a  healthful, 
economic  condition.  They  went  ahead  and  formulated  this  great  scheme.  They 
are  in  just  as  close  competition  with  thirteen  or  fourteen  other  countries  as  the 
United  States  are  in  competition  with  countries  contiguous  to  it.  But  they  went 
ahead  and  spent  from  $20,000,000  to  $100,000,000  a  year  in  this  respect,  and  taxed 
it  upon  the  product  of  the  various  industries.  It  is  simply  a  matter  of  equal- 
izing a  compensation  among  those  who  needed  it,  in  order  to  keep  them  in  a 
first-class,  economic  working  condition. 

Mr.  Chairman  :  Now  we  will  be  pleased  to  hear  from  Mr.  W.  H.  Stack- 
house,  of  Springfield,  Ohio. 
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Mr.  Stackhouse  :  Mr.  Chairman  and  gentlemen :  I  think  it  must  be  exceed- 
ingly patent  to  everybody  here,  and  to  the  general  public  as  well,  who  are  de- 
voting any  attention  whatsoever  to  this  proposition,  that  it  is  not  only  one  of  vast 
scope,  but  of  exceeding  importance  —  of  exceeding  importance  on  account  of  its 
dual  character.  It  possesses,  as  we  most  all  agree  with,  two  phases  of  a  humani- 
tarian proposition  first,  and  an  economic  proposition  secondly.  That  being  the 
case,  I  want  to  first,  attempt  to  reiterate  the  closing  statement  just  indulged  in 
by  the  last  speaker.  Let  us  attempt,  or  a  least  endeavor  to  approach  this  propo- 
sition, from  a  non-partisan  standpoint.  Unless  we  do  make  that  effort,  and  both 
of  the  principles  involved,  the  employer  and  employe,  discontinue  to  any  extent 
whatsoever,  any  theoretical,  or  actual  or  diagnostic  spirit,  we  might  just  as  well 
drop  this  entire  proposition  this  minute.    We  will  never  get  anywhere. 

Now,  it  would  be  perfectly  absurd  for  me,  as  an  employer,  to  arrogate  to 
myself  all  the  virtues  of  human  nature,  and  to  condemn  the  employes,  on  the  pre- 
sumption that  they  possess  all  the  weaknesses  of  human  nature,  and  it  would  be 
equally  absurd  to  reverse  the  proposition.  Let  us  frankly  and  honestly  realize  the 
exact  situation  which,  in  my.  opinion,  is  simply  this :  That  we  are,  every  one  of  us, 
regardless  of  our  status  of  life,  inherently  selfish  to  some  extent,  and  take  human 
nature  as  you  find  it,  over  the  entire  country;  take  any  group  of  men  as  you  find 
them,  it  is  immaterial  to  me  whether  they  are  employers  or  employes,  professional 
men,  or  whatsoever  be  their  vocation,  the  percentage  of  inherent  selfishness  will 
maintain  an  equal  average  throughout.  Now,  gentlemen,  let  us  take  that  as  our 
general  status  from  which  to  endeavor  to  discuss  this  proposition.  Then  I  think  by 
the  mutual  co-operation,  so  commendably  suggested  by  the  last  speaker,  we  will 
certainly  arrive  at  some  feasible  and  satisfactory  conclusion.  Another  thing,  it 
was  advocated  yesterday,  as  you  will  all  no  doubt  recall,  by  two  or  three  speakers, 
that  we  proceed  with  exceeding  caution  and  slowness.  One  or  two  speakers  made 
exceptionally  magnificent  addresses,  purely  from  a  negative  standpoint,  and  then 
concluded  with  the  strongest  admonition  to  proceed  with  the  utmost  caution,  and 
to  such  an  extent  that  one  was  almost  constrained  to  believe,  that  they  were  at  least 
inadventently  advocating  obstruction.  Now,  that  to  me,  would  be  similar  to  the 
policy  of  a  man  who  would  wish  to  avoid  making  mistakes  by  doing  nothing. 
Now,  we  know  very  well,  that  one  of  the  dominant  characteristics  of  our  Ameri- 
can citizenship  is,  that  we  do  something.  'The  man  who  accomplishes  things, 
and  who  possesses  discretion  and  good  judgment,  necessarily  is  going  to  be  in- 
volved in  more  or  less  serious  or  minor  mistakes,  which  he  immediately  hastens 
to  correct,  but  is  all  the  time  going  forward  with  the  proposition  in  hand.  That, 
I  think,  is  another  motive  by  which  we  should  all  be  prompted. 

Now,  assuming  that  my  premises  are  correct  for  general  discussion,  what 
do  we  find  in  relation  to  the  employer  and  employe  in  this  country  up  to  this 
time  —  industrialism  and  commercialism  are  the  dominant  traits  of  the  entire 
country ;  we  having  attained,  and  1  submit,  meritoriously  so,  the  position  of  being 
the  leading  commercial  country  in  the  entire  world,  and  in  spite  of  that,  we  find 
that  the  most  inequitable  law  has  been  in  this  country,  up  to  this  time,  by  which 
the  employe,  both  as  an  individual  and  collectively,  has  been  most  unfairly  dis- 
criminated against  by  the  common  law.  The  statistics  obtained  by  this  Com- 
mission, as  well  as  by  others,  show  and  prove  conclusively,  that  by  far  the 
greater  majority  of  accidental  injuries  occurring  in  our  industrial  life,  are  those 
of  an  inherent  character,  or  peculiar  to  a  particular  line  of  business.  Those  acci- 
dents for  which  nobody  in  particular  is  to  blame,  neither  the  employer  or  em- 
ploye, and  which  are  bound  to  occur  to  some  extent,  regardless  of  all  possible 
precautions  which  may  be  adopted  in  order  to  avert  them.  We  have  all  this  time, 
until  very  recently  in  this  State,  been  operating  under  this  inadequate  and  instif- 
ficient  and  inequitable  law,  whereby  the  employe  has  been  obliged  to  shoulder  the 
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entire  burden  of  these  inevitable  and  unavoidable  accidents.  Nobody,  in  my  judg- 
ment, can  sincerely  defend  such*  a  condition  as  that,  and  I  do  not  propose  to 
attempt  it.  Naturally,  any  such  inequitable  situation  as  that,  called  for  some  re.- 
dress,  and  that  has  been  occupying  the  attention,  more  or  less  seriously,  and 
intelligently,  of  the  economists  throughout  our  country,  and  our  various  legis- 
latures, and  certain  action  —  certain  remedial  action  was  taken  within  our  own 
State  during  the  last  session  of  the  Legislature,  and  gentlemen,  what  was  the  end. 
of  that  remedial  action?  It  certainly  remedies  the  unfair  situation  of  which  I 
have  just  complained;  but  how  did  it  do  it,  and  what  was  the  result?  It  remedied 
it  by  perpetrating  an  equal  injustice  upon  the  other  principle  to  be  involved,  by  sinrn 
ply  shifting  the  entire  responsibility  for  the  class  of  accidents,  which  I  have  just. 
indicated,  upon  the  employer.  Now  if  my  contention  is  correct,  regarding  the  situ- 
ation heretofore  existing,  and  unfairly  involving  the  employe,  I  submit  it  is  equally 
correct  now,  when  I  contend  that  under  the  present  Norris  law,  the  employer 
now  becomes  the  victim  unfairly,  and  the  exclusive  victim  so  far  as  the  expense 
is  concerned,  of  these  inevitable  accidents.  Certainly  nothing  equitable  in  the 
present  solution  of  the  previously  existing  unfair  situation,  in  my  judgment. 

As  you  are  possibly  aware,  and  as  was  indicated  here  yesterday,  the  Norris 
law,  by  the  practical  elimination  of  the  former  defenses  of  the  fellow-servant  act,, 
and  the  practical  abrogation  of  the  former  defenses  of  contributory  negligence,, 
and  practically  fastening  the  entire  expense  upon  the  employer.  Now,  I  am  na 
more  in  favor  of  those  defenses  being  available  to  the  employer  in  accidents  of 
this  kind,  than  the  most  radical  man  in  this  room  could  possibly  be,  and  no  more 
than  I  am  in  favor  of  the  present  solution  by  our  last  Legislature  of  this  unfair 
situation,  but  I  am  in  favor  of  some  equitable  solution  of  both  unfair  propositions. 
Now,  in  other  words,  in  reference  to  unfairness,  before  I  go  further  into  the  mat- 
ter of  compensation,  I  am  prepared  to  admit,  and  I  do  so  most  frankly,  the  here- 
tofore existence  of  unfairness  to  a  greater  or  less  extent,  and  undoubtedly  to  the 
present  existence  of  unfairness  to  some  extent  to  employers ;  it  would  be  idle  folly 
to  deny  it,  but  as  I  have  stated  a  while  ago,  it  would  be  equally  ridiculous  in  my 
opinion  for  anybody  to  contend  that  no  element  of  unfairness  exists  among  any 
other  group  of  gentlemen.  I  think  it  is  safe  to  assume  that  we  can  all  agree  on 
these  premises  in  substantiation  of  my  position  that  unfairness  to  a  greater  or 
less  extent  has  always  existed  among  employers.  I  also  freely  state  here  that 
labor  union  in  this  country  —  that  the  formation  of  those  unions  were  principally 
provoked  by  the  unfairness  of  those  employers.  That  is  an  undeniable  fact,  and 
no  employer,  no  matter  how  fair  or  unfair  his  natural  tendencies  are,  will  attempt 
to  controvert  that  statement.  It  is  also  a  well  known  fact  that  the  various  life- 
saving  modern  appliances  with  which  all  of  us  manufacturers  are  supposed  to 
equip  our  dangerous  machinery,  and  which  we  should  be  compelled  to  equip 
them  with  in  order  to  safeguard  life  and  avert  accident  that  the  parties  who  took 
the  initiative  in  causing  those  laws  to  be  placed  upon  our  statute  books  were  the 
unions,  and  they  are  entitled  to  great  credit  for  taking  that  decided  action.  And 
it  must  not  be  overlooked  incidentally  that  in  the  preliminary  missionary  work 
prior  to  that  most  desirable  legislation,  they  were  re-in forced  to  some  extent 
by  that  element  of  the  employers  whose  natural  tendencies  are  always  to  be  fair. 

Now  as  you  have  noted,  I  have  adversely  criticised  both  what  I  term  the 
inadequate  provisions  of  the  old  common  law  as  well  as  our  statutory  provisions, 
which  were  in  line  therewith.  I  have  equally  criticised  adversely  the  present- 
provisions  of  the  Norris  liability  act.  Now  no  man  has  a  right  to  criticise  ad- 
versely anything  unless  he  has  prepared  some  substitute  which,  in  his  judgment, 
is  meritorious;  and  consequently,  I  wish  to  state  in  the  most  decided  manner 
that   I  am  unqualifiedly  in   favor  of  a  compensation  law   that  will  be  equitable; 

23 


.35)  PUBLIC  HEARINGS  OF  COLUMBUS. 

that  wil)  be  practically  automatic  in  its  workings,  whereby  the  employes  who  arc 
injured  and  principally  the  unfortunate  men  who  are  injured  in  these  unavoidable 
accidents  which  will  always  occur,  at  least  to  some  extent  that  they  will  receive 
their  indemnity  direct  and  not  through  the  intermediary  of  some  shyster  lawyer 
who  will  probably  take  50  per  cent  for  his  own  fees  besides  the  court  costs, 
which  invariably  are  assumed,  leaving  the  injured  employe  to  get  a  mere  pit- 
tance instead  of  the  entire  amount  which  the  employer  is  properly  obliged  to 
tpay.  Now,  gentlemen,  we  can  readily  see  where  we  can  honestly  disagree  re- 
garding the  provisions  of  any  law  including  this  compensation  plan  of  mine  — 
not  of  mine,  but  this  compensation  plan  which  I  desire  to  suggest  for  your 
consideration.  In  the  first  place,  in  order  to  have  a  compensation  plan  equitable 
in  my  judgment,  we  certainly  want  to  avoid  the  fundamental  errors  which  have 
caused  some  of  us  to  adversely  criticise  the  provision  of  the  former  common 
law  and  the  present  provisions  of  the  present  Norris  act,  and  at  the  same  time 
be  mighty  careful  to  endeavor  to  hold  in  subjection  while  we  are  making  these 
suggestions  any  natural  selfish  tendencies  which  may  exist  in  any  of  us,  and 
not  attempt,  either  party  who  is  involved,  to  evade  his  fundamental  obligations. 
Consequently  in  my  opinion  an  equitable  compensation  act  involves  a  fund  con- 
tributed to,  to  a  greater  or  lesser  extent,  and  proportionately  by  all  the  elements 
who  are  principally  involved  and  who  are  exclusively  benefited  by  our  entire 
industrial  system.  Now  nobody  can  deny  in  the  first  place  I  take  it,  that  the 
:greatest  individual  beneficiary  of  any  business  is  the  employer.  That  is  a  self- 
-evident  fact.  He  derives  his  entire  income  from  his  business.  Neither  in  ray 
judgment  can  any  one  safely  contend  that  he  is  the  exclusive  beneficiary,  for, 
^n  the  other  hand,  you  have  the  employes  who  likewise  derive  their  income 
-from  the  same  business,  which  enables  them  to  provide  for  themselves  and  fam- 
ilies and  who,  in  my  opinion,  in  a  collective  sense  are  benefited  equally  with  the 
employer  individually,  particularly  when  you  take  into  consideration  the  finan- 
cial responsibility  of  the  employer.  If  my  contention  is  correct,  and  I  do  not 
pretend  to  be  dogmatic  in  these  matters,  we  now  have  two  elements  which  arc 
largely  benefited  by  any  form  of  Industry,  the  employer  and  employe,  but  not 
necessarily  exclusively  so.  There  is  still  remaining  a  third  element,  whose  status 
in  my  judgment  you  cannot  afford  to  ignore  if  you  wish  to  inaugurate  an 
equitable  compensation  act,  and  that  is  the  public.  You  take  the  city  of  Colum- 
bus, or  the  city  of  Springfield,  where  I  c6me  from,  or  any  other  of  the  numer- 
ous manufacturing  centers  of  this  great  industrial  State,  and  eliminate  from  any 
of  those  cities  these  vast  factories  and  other  industrial  concerns,  and  what  have 
you  left  in  that  particular  community?  Nothing  but  a  mere  village.  The  entire 
pay  rolls  of  all  the  industries  located  in  any  given  community,  are  practically 
spent  w^ithin  that  community,  employment  given  to  vast  numbers  of  people,  the 
general  public  being  benefited  in  this  way.  The  general  public  being  supported 
and  being  able  to  transact  their  business  with  the  other  people  principally  who 
are  engaged  in  their  capacity  of  employer  or  employe  of  these  industrial  par- 
suits.  That  is,  in  my  judgment,  readily  evidenced  by  the  existence  of  the  various 
banking  institutions,  the  large  department  stores,  and  the  small  stores,  the  butcher, 
the  baker,  and  the  candlestick  maker.  The  various  members  of  the  various  pro- 
fessions would  be  unable  to  exist  to  any  such  great  extent  as  they  do  if  you 
were  to  eliminate  from  any  community  all  of  these  industrial  interests.  Any 
given  community  is  necessarily  vitally  affected  either'  by  the  progress  or  the 
failure  of  these  industries.  During  a  period  of  great  prosperity  the  entire  com- 
munity prospers,  and  if  we  have  adverse  conditions  come  upon  us,  that  same 
community  is  correspondingly  affected  in  the  opposite  direction;  consequently, 
.if  I  am  correct  in  this  contention,  there  you  have  the  three  elements  which  are 
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individually  and  collectively  and  exclusively  benefited  by  our  entire  industrial 
system,  the  employer,  employe  and  the  public.  I  am  not  prepared  to  say,  and 
have  not  concerned  myself  up  to  this  time  with  the  ppoportion  of  contribution 
which  each  of  these  elements  shall  make,  that  being  a  matter  of  detail  which 
we  have  not  reached  as  yet,  and  which  we  never  will  reach,  and  which  this 
Commission  will  never  reach  until  it  does  agree  upon  the  basic  principles  in- 
volved. Consequently  it  would  be  idle  to  attempt  to  discuss  it  at  this  time  by 
any  one  who  would  be  able  to,  and  I  do  not  consider  that  I  am. 

Yesterday  we  heard  here  from  a  gentleman,  whom,  in  my  opinion,  was  an 
exceedingly  able  attorney,  in  a  purely  negative  manner  on  these  very  proposi- 
tions, and  he  stated  very  positively  that  in  his  opinion  it  would  be  absolutely 
impossible  in  this  country  to  adopt  any  compensation  plan  that  would  permit  us 
to  entirely  evade  litigation  of  any  kind,  and  laid  a  great  deal  of  stress  on  my 
point,  in  my  judgment.  Now,  I  do  not  know  of  any  intelligent  man  to  make  a 
contrary  statement  to  that.  I  would  be  unable  to  imagine  any  law  which  we 
could  enact  that  would  preclude  the  possibility  of  litigation,  and  I  do  not  think 
it  would  be  possible  to  enact  any  such  law  in  this  country,  and  I  do  not  think 
it  would  be  proper  to,  if  it  were  possible,  in  order  to  properly  safeguard  either 
or  all  of  the  elements  at  interest. 

You  want  to  remember  in  the  first  ptece,  assuming  for  the  moment  that 
we  have  enacted  something  that  is  mutually  satisfactory  to  us  all  in  the  form 
of  a  compensation  plan,  that  it  would  be  absolutely  illegal  to  attempt  by  agree- 
ment or  otherwise,  to  compound  in  advance  any  criminal  negligence  on  the  part 
of  any  one  concerned.  We  might  just  as  well  put  that  entirely  out  of  our 
mind  at  this  time.  It  cannot  be  done,  and  should  not  be  done,  and  I  will  tell 
you  why  it  should  not  be  done  even  though  it  was  feasible.  Supposing  as  an 
employe  in  my  factory,  you  are  operating  a  dangerous  machine,  such  as  a  cir- 
cular saw.  The  laws  in  this  State  very  properly  make  it  mandatory  on  me  to 
put  a  safeguard  on  that  saw  in  order  to  avert  accidents  and  make  it  safer  for 
the  operators  to  work  it,  and  I  disobey  that  law.  I  do  not  do  it  for  any  reason 
you  care  to  assign.  This  man  loses  his  hand  and  I  immediately  become  crim- 
inally negligent  for  that  accident.  The  accident  immediately  becomes  one  which 
has  no  right  within  the  category  which  I  think  we  ought  to  attempt  to  cover  by 
a  compensation  plan.  Our  principal  desire  being  to  cover  the  greater  number  of 
accidents  which  are  in  the  unavoidable  class  in  which  no  blame  attaches  to 
either  party.  Here  I  become  criminally  negligent.  The  employe  certainly  ought 
to  have  the  right  to  appeal  from  any  indemnity  which  I  should  arbitrarily  at- 
tempt to  pay  him  under  the  provisions  of  the  compensation  agreement  with  him, 
and  the  award  that  he  wonhl  certainly  be  justified  in  obtaining  in  a  court  of 
action  would  be  manifestly  larger,  and  should  be,  than  any  indemnity  that  1 
or  any  other  unfair  employer  in  a  case  of  this  kind  would  wish  to  pay.  Now, 
gentlemen,  I  wish  to  repeat  that  in  my  judgment  a  compensation  plan  in  this 
country  must  necessarily  constitute  an  agreement  between  the  two  parties  prin- 
cipally involved  in  order  to  properly  take  care  of  cases  to  which  either  party  has 
been  criminally  negligent,  as  in  the  instance  I  have  just  cited,  and  it  of  course 
becomes  necessary,  as  a  matter  of  fairness,  as  it  also  becomes  necessary  as  a 
matter  of  law,  to  have  such  cases  covered  by  the  provisions  of  the  common  law 
or  of  the  Norris  law  if  you  prefer,  in  a  much  amended  form,  in  order  that  the 
employers  may  be  properly  protected.  Now,  I  have  discussed  to  some  extent 
this  proposed  compensation  plan   from  a  standpoint  of  basic  principles   involved. 

There  are  also  certain  matters  which  appeal  to  me,  from  a  standpoint  of 
expediency  which  should  be  carefully  considered,  and  that  is  this:  In  the  first 
place  the    principal    motive   of   this    Commission,   the   principal   motive    of    every 
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one  of  you  gentlemen,  whetl-.er  you  are  an  employer  or  an  employe  in  propos- 
ing or  attempting  to  enact  a  compensation  plan,  is  to  avoid  accidents.  That 
is  the  paramount  issue.  Not  indemnity.  Now,  of  course,  being  practical  reason- 
able men,  we  know  it  is  impossible  to  entirely  avoid  accidents,  no  matter  what 
you  do.  It  therefore  becomes  our  paramount  duty  to  endeavor  to  take  such 
action  as  we  think  best  to  reduce  the  occurrence  of  accidents  to  the  minimum. 
That  I  submit  as  our  primal  duty.  Incidentally  thereto,  we  of  course,  desire 
to  provide  sustenance  generally.  We  desire  simultaneously  the  automatic  pay- 
ment to  the  injured  party  where  no  criminal  negligence  has  occurred,  proper 
compensation.  But  in  my  opinion  that  should  only  be  considered  as  incidental 
to  the  iirst  proposition,  which  is  to  avert  accident.  Now,  gentlemen,  docs 
anybody  feel  confident  that  we  could  attain  the  best  results  in  the  way  of  avoid- 
ing accidents  by  returning  to  the  provisions  of  the  old  antequated  common 
law,  placing  the  entire  burden  upon  the  employe;  does  anyone  feel  that  that 
would  be  fair;  does  anyone  think  that  would  be  feasible  towards  striving  for 
the  desired  end  which  I  have  just  indicated?  Under  such  a  provision  as  that, 
or  under  any  other  provisions,  you  have  got  to  appeal,  in  my  opinion,  to  two 
elements  entering  into  human  nature.  The  first  is,  every  man's  natural  sense 
of  fairness,  and  second,  his  cupidity,  and  every  man  possesses  both  to  a  greater 
or  less  extent.  The  minute  you  would  appeal  successfully  to  any  man's  sense 
of  fairness,  that  minute  he  unconsciously  or  sub-consciously  comes  in  your 
direction  and  is  ready  to  lend  you  every  co-operation  within  his  power.  How- 
ever, that  very  ideal  sentiment,  based  entirely  and  exclusively  on  his  sense  of 
fairness,  is  apt  to  be  spasmodic  and  not  apt  to  be  lasting,  but  I  know  of  no 
better  way  to  absolutely  command  the  most  careful  and  conscientious  co-opera- 
tion of  any  man  than  to  appeal  in  a  proper  way  to  his  cupidity,  and  just  as 
soon  as  the  employe  has  a  monetary  equity  in  this  proposition,  just  that  soon 
will  he  co-operate  very  actively  with  the  other  contributors  to  this  fund.  That 
is  equally  true  as  applied  to  the  employer;  I  can  see  no  difference  in  the  elements 
of  human  nature  between  two  or  more  groups  of  men.  They  all  average  up  the 
same;  and  it  is  likewise  true  with  reference  to  the  public.  Now,  gentlemen, 
if  you  have  these  three  groups  to  which  I  have  referred,  all  selfishly  interested, 
any  monetary  interest  is  nothing  else  but  a  selfish  interest;  and  if  you  have 
them  all  selfishly  interested,  combined  with  a  favorable  appeal  to  their  sense 
of  fairness,  what  is  the  end  or  result?  In  the  first  place,  the  employe  and  the 
public  combined  will  make  it  a  point  to  see  that  the  unfair  employer,  and  that 
all  employes  are  properly  taken  care  of  by  reasonably  remedial  legislation 
which  compels  them  to  provide  and  utilize  these  safeguards  against  accidents, 
and  in  that  respect  all  parties  concerned  will  be  the  gainer.  The  net  result 
will  be  this?  In  the  event  of  a  case  of  a  trial  by  a  jury,  which,  in  my  opinion, 
for  reasons  already  stated,  it  is  not  possible  to  entirely  avoid,  will  be  much 
more  apt,  in  cases  of  personal  injury,  to  obtain  a  just  and  sound,  rather 
than  sentimental,  verdicts,  and  I  dare  say  in  this  country  that  there  are  no 
class  of  cases  containing  the  number  of  reversals  as  personal  injury  cases,  for 
the  reason  that  very  naturally,  when  we  are  on  a  jury,  no  matter  who  we  are  and 
are  confronted  with  a  poor  unfortunate,  who  has  lost  one  of  his  members  through 
no  fault  of  his  own,  and  through  no  fault  of  the  employer,  naturally  our  hu- 
manitarian instincts  are  immediately  appealed  to,  in  their  strongest  sense,  and 
our  hearts  are  apt  to  override  our  judgments,  and  we  award  him  a  sentimental 
verdict.  This  is  a  cold  blooded  proposition.  Any  accident  involving  a  serious 
injury  or  loss  of  life,  is  an  awful  thing  to  contemplate,  but  inasmuch  as  yon 
know  that  they  are  inevitable  to  a  greater  or  less  extent,  I  regret  to  say  that 
I  know  of  no  other  way  to  consider  them  other  than  in  a  purely  cold  blooded 
manner,  brutal  as  it  may  seem  and  does  seem  to  me.    That  being  the  case,  here 
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you  have  the  public  possessing  a  monetary  equity  in  this  fund,  to  which  I  con- 
tend all  these  three  elements  should  contribute,  the  fund  to  be  collected  and  ad- 
ministered by  the  State  without  expense  to  anybody.  The  employe  and  the  em- 
ployfcr,  everybody  who  will  sit  on  a  jury,  every  class  of  jury,  every  class  of  men 
who  will  sit  on  a  jury  in  a  personal  injury  case,  will  have  a  financial  equky 
in  the  fund  out  of  which  the  award  will  be  paid,  which  will  not  prevent  them 
from  awarding  justice  to  the  plaintiff,  but  will  to  a  great  extent  act  as  a  deter- 
rent to  prevent  them  doing  an  injustice  towards  the  defendant,  and  nobody  here 
would  presume  to  get  up  and  advocate  the  perpetration  of  an  injustice  towards 
anybody. 

Now,  another  thing  or  rather  another  principal  motive  that  I  think  we 
all  have  in  mind  in  providing  for  a  compensation  plan,  is  not  only  to  maintain 
the  very  necessary  and  desirable  and  amicable  relation  between  the  employer 
and  employe,  but  to  do  everything  possible  in  the  way  of  increasing  and  cement- 
ing those  relations  of  amity.  Now,  gentlemen,  does  anybody  pretend  to  con- 
tend that  under  the  former  unfair  conditions  of  the  common  law  that  any  such 
ideal  result  could  ever  be  obtainable?  If  you  answer  in  the  negative,  is  it  not 
equally  true,  is  it  not  equally  impossible  under  the  provisions  of  the  present 
Norris  act,  which  is  manifestly  unfair  to  the  employer?  Now,  this  present 
manifest  unfairness  to  the  employer,  does  not  in  my  judgment  necessarily  mean 
hostility  to  the  employe.  But  can  any  one  contend  that  its  natural  tendency 
is  to  increase  cordial  relationship?  I  think  not.  Can  anyone  successfully  con- 
tend that  any  legislation  discriminatory  in  nature,  would  tend  to  produce  this 
most  desirable  and  idfeai  relation?  I  am  unable  to  consider  an  argument  in  the 
affirmative  on  that  proposition  which  does  not  necessarily  mean  that  I  am  right, 
however. 

Now,  I  have  heard  it  suggested  by  some  parties  who  have  doubtless  given 
this  proposition  more  careful  and  intelligent  consideration  than  I  have,  that  the 
proper  way  to  handle  it,  is  entirely  by  taxation  and  to  make  it  involve  only  the 
employer  and  the  public.     Now,   in  my  judgment,  gentlemen,  that   would   prac- 
tically defeat  the  very  object  of  this  proposed  legislation.     If  it  should  be  deter- 
mined, after   the    fullest   consideration    of   all   the    most    meritorious    ideas   that 
have  been  presented  by  some  of  you  gentlemen,  and  that  still  will  be  presented 
by  others,  that  one  of  the  three  elements  to  which  I  have  referred,  should  be  per- 
mitted to  escape  any  responsibility   in   the   premises,   in   my   judgment    it   should 
certainly  be  the  public  rather  than  one  of  the  two  principals,  the  employer  or 
the  employe.    What  natural  incentive  outside  of  the  wish  to  not  become  involved 
in  accident,  would  the  employe  have  other  than  he  now  possesses  to  avoid  acci- 
dent?    He   would   naturally    become   as    indifferent    to   danger   as    it    is    natural 
for  any  man,  who  is  constantly  more  or  less  exposed  to  danger  to  become,  and 
not  by  any  means   to   the   same   extent    interested   in    providing   proper   precau- 
tion against  danger  as  he  would,  if  he  had  a  monetary  interest  at   stake.     As 
I  have  already  explained,   wouldn't  that  be  equally  true  of   the   employer,   who 
is  selfish  to  some  extent?     I   freely  admit   I  think  it  would  without  a  question, 
and  if  that  be  true  of  the  employer,  wouldn't   it  be   equally   true  of  any  other 
group  of  men,  and  that  being  the  case,   I   reiterate,   for  your  careful  consider- 
ation, that  if  one  of   these   three   parties   is  to   be   permitted   to   escape   any   re- 
sponsibility, that  it  ought  not  to  be  either  of  the  two  principals  most  involved,  the 
employer  and   employe,   for   in   that  event  you   will   simply   add   to   the   so-called 
unavoidable  accidents,  rather  than  reduce  them  to  a   further  minimum,  the  pres- 
ent minimum  being  entirely  too  great  as  we  all  must  agree,  I  think.     Naturally, 
there  is  some  objection  on  the  part  of  some  gentlemen  to  have  any  of  the  em- 
ployes making  any  contribution   whatsover,  and    for   reasons,   of   course,   entirely 
satisfactory   to   them,    possibly    tl^eir    rcTsoninir    Iciiiir   ctitircly    correct,    hut.    c^en- 
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tlemen,  this  is  no  innovation  in  this  country,  that  the  employe  contribute  towards 
a  fund  to  assist  in  protecting  himself  against  accidents.  That  has  been  going 
on  for  years  in  this  country  in  a  most  voluntary  way  in  many  lines  of  busi- 
ness between  the  employer  and  employe.  One  of  the  recent  cases,  with  which 
you  all  would  possibly  be  more  familiar  than  any  other  specific  case,  is  of  the  In- 
ternational Harvester  Company,  of  recent  formation,  their  relief  fund  havi  ig  been 
formed  last  May,  purely  voluntary,  and  by  which  the  employer  is  obliged  to 
contribute  in  a  large  measure  to  this  fund.  There  is  nothing  new  in  this 
proposition,  it  being  a  very  commendable  one,  and  insofar  as  it  goes,  in  ray 
opinion,  filling  a  long  felt  want, -but  not  being  adequate  because  all  of  the  em- 
ployers, by  no  manner  of  means,  resort  to  any  such  humanitarian  arrangements, 
and  I  am  sorry  that  they  do  not.  Now,  it  has  been  advocated  here,  both  yes- 
terday and  today,  that  this  compensation  law,  to  which  I  have  heard  no  one 
object  —  I  have  heard  no  one  object  to  it  in  the  abstract  that  it  should  be  coni- 
pulsory.  Now,  gentlemen,  while  I  certainly  do  not  favor  a  "do  nothing"  policy 
for  fear  we  may  make  some  mistakes,  for  we  know  in  advance  that  wc  are  going 
to  make  some  mistakes,  because  we  make  them  every  day  in  our  vocations, 
but  I  think  it  would  be  utter  folly  to  deliberately  enact  some  legislation  which 
will  conflict  with  our  constitution,  as  a  compulsory  law,  contributory  in  charac- 
ter certainly  would.  I  have  not  as  yet  been  able  to  obtain  a  contrary  opinion 
from  numerous  able  lawyers  whom  I  have  consulted.  I  have  no  doubt  that 
there  will  be  to  some  extent,  a  dissenting  from  any  legal  opinion  on  any  sub- 
ject, but  the  great  preponderance  of  opinions  extant  today  on  that  subject,  is 
most  positively  against  the  legality  of  any  such  law.  That  being  the  case,  as- 
suming that  we  are  not  doctrinaires  or  theorists,  consequently,  we  are  not  here 
to  waste  our  time  in  endeavoring  to  enact  futile  legislation.  Xow,  if  these 
attorneys,  whom  I  have  consulted  and  other  attorneys  whom  we  have  all  heard 
on  this  question,  are  correct,  there  is  but  one  alternative,  in  my  opinion,  that  is, 
that  the  law  should  be  optional,  and  that  it  should  be  drawn  in  such  a  way, 
possibly  in  some  better  way  than  I  have  already  considered  to  be  equitable,  so 
that  it  will  naturally  appeal  as  being  far  preferable  to  everybody  concerned, 
than  any  liability  law.  It  then  resolves  itself  clearly  into  a  matter  of  agree- 
ment between  every  employer  and  employe,  and  an  advance  agreement,  by 
which  contract  of  insurance,  which  is  all  it  amounts  to,  both  parties  will  waive 
all  question  of  liability,  with  the  exception  of  criminal  and  malicious  negligence, 
.  and  which  for  the  reasons  I  have  already  stated  in  my  judgment,  should  not 
be  eliminated  for  the  protection  of  both  parties,  and  I  think,  principally  for  the 
employe. 

Now,  one  or  two  of  the  speakers  yesterday  claimed  that  because  wc  had 
compulsory  education  laws,  it  would  be  equally  legal  to  enact  a  compulsory 
compensation  law.  The  comparisons  are  not  alike  at  all.  The  compulsorj-  edu- 
cation law,  in  my  opinion,  is  more  clearly  the  morals  of  compelling  a  man  to 
properly  take  care  of  his  children,  just  as  you  have  other  laws,  and  very  proper 
ones,  to  compel  a  man  to  support  his  family;  while  the  compulsory  compensation 
law,  co-operative  in  character,  would  absolutely  conflict  with  the  right  of  con- 
tract. Whether  that  strikes  us  as  being  equitable,  right  or  wrong,  nevertheless 
it  seems  to  be  the  case,  just  as  it  would  be  impossible  to  enact  in  this  State 
a  compulsory  arbitration  law  that  would  be  valid.  It  cannot  be  done.  Some 
allusion  was  made  yesterday  to  the  Massachusetts  compulsory  law.  and  it  was 
stated  that  it  had  not  proven  satisfactory.  Now,  gentlemen,  the  Massachusetts 
law,  with  reference  to  a  compensation  plan,  provides  this:  That  any  employer 
of  la1)nr  may  prepare  and  submit  to  the  state  board  of  conciliation  and  arbi- 
tration a  compensation  plan  covering  all  accidents  with  the  exception  of  those 
to  which  1    have  already  made  reference,  and  another  law  where  criminal  negli- 
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gence  is  involved  and  providing  in  these  instances  that  all  questions  of  lia- 
bility will  be  waived,  and  submitting  therewith  a  schedule  of  indemnities  which 
that  employer  is  willing  to  pay,  and  on  which  basis  he  is  prepared  to  settle 
with  his  employes  in  the  event  of  accident. 

Now,  if  this  state  board,  after  a  public  hearing  on  this  proposition,  considers 
this  plan  as  fair,  and  approve  of  it  in  writing,  then  upon  compljring  with  certain 
written  formalities  the  employer  is  forced  to  enter  into  a  contract  with  his 
tmployes  on  that  basis.  One  of  the  most  serious  objections  which  can  be  taken- 
to  that  law  in  my  opinion  is  this:  that  it  being  grossly  unscientific  in  that  it  fails- 
to  provide  for  any  uniform  basis  of  settlement  throughout  the  State,  as  several 
employers  in  small  lines  under  that  law  would  be  able  to  have  as  many  different 
plans  of  compensations  covering  accidents  of  similar  character  and  all  of  which 
the  state  board  would  be  authorized  to  approve  of  provided  none  of  them  would 
be  admittedly  unfair.  Now  why  the  employers  have  not  seen  fit  as  a  class  to 
operate  under  that  plan;  it  would  seem  to  me  to  be  due  to  a  self-evident  fact, 
and  that  fact  being  that  the  law  saddles  the  entire  expense  on  the  employer,  and 
there  is  neither  the  controlling  element  of  cupidity  to  which  I  have  already  re- 
peatedly alluded,  nor  the  unfair  element  of  discrimination,  none  of  which  I  would 
attempt  to  advocate  for  a  moment  in  any  remedial  act  in  this  State;  so  it  would 
seem  perfectly  natural,  in  my  judgment  why  this  law  is  practically  inoperative; 
The  employers  do  not  propose  voluntarily  to  assume  this  entire  expense  any  more 
than  I  or  you  would  expect  the  employes  to  voluntarily  assume  the  entire  expense. 

I  think  most  appropriate  and  courteous  criticism  was  made  here  to-day,  or 
rather  yesterday  afternoon  and  evening,  with  reference  to  one  or  two  attorneys 
who  yesterday  addressed  us  in  a  most  masterful  manner  regarding  certain  legal 
point  involved  purely  from  a  negative  standpoint.  They,  after  they  had  finished' 
demolishing  from  their  standpoint  any  proposition  whatsoever  of  a  remedial  char- 
acter, failed  to  suggest  anything  in  lieu  thereof  constructive  in  character.  In  my 
opinion  no  one  has  a  right  to  do  anything  of  that  kind,  and  I  agree  with  the  other 
gentlemen  who  have  stated  here  during  the  last  two  days  that  none  of  them  pre- 
tended to  know  absolutely  the  proper  and  absolute  solution  of  this  proposition, — 
I  do  not  pretend  to.  I  have  my  ideas,  as  you  have,  and  whenever  any  legislative 
body  or  people  are  obliged  to  take  a  tentative  action  on  any  new  proposition  upon 
which  they  arc  to  a  great  extent  unable  to  cover  by  precedent,  they  are  obliged' 
to  legislate  their  ideas  into  some  act,  there  being  nothing  else  to  embody  them  in. 
So  I  simply  wish  to  suggest  in  a  teiltative  way,  and  not  at  all  in  a  dogmatic 
manner,  but  simply  with  the  idea,  if  possibly,  or  probably,  that  my  idea  will  prompt 
some  of  you  gentlemen  to  suggest  something  far  better  as  the  proper  and  legale 
means  by  which  to  carry  into  effect  the  compensation  plan  which  I  have  just  out- 
lined, and  which  I  contend  would  be  perfectly  legal,  while  I  do  not  contend  that 
it  necessarily  is  the  best  i:!an;  and  that  is  this:  You  could  for  instance,  as  a< 
matter  of  general  welfare,  tax  the  public  and  in  that  way  obtain  from  them  a 
contribution  to  this  proposed  fund.  This  same  tax,  also,  taxing  the  business  of 
every  employer,  and  then  immediately  after  that  in  putting  into  active  operation 
the  provision  of  this  compensatory  plan,  the  employe  would  then  be  able  to  enter 
into  a  contract  in  advance  with  his  employer  after  complying  with  this  provision 
of  the  compensation  plan,  that  he  agrees  to  contribute  on  some  basis  of  percentage 
or  otherwise,  a  certain  amount,  greater  or  less  in  extent,  of  his  wages.  I  simply 
submit  that  tentatively. 

Now,  gentlemen,  another  word  in  reference  to  the  exceptions,  or  the  char- 
acter of  cases  which  we  think  should  be  excluded  from  this  compensation  plan 
and  which  I  indicated  a  while  ago,  wherein  malicious  or  criminal  negligence  on  the 
part  of  either  party  was  a  factor.  Any  award  in  my  opinion,  that  was  obtained 
through  an  adjudication  of  that  case   in   court  should  be   paid  out  of  this   same 
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c  mpensation  fund,  although  the  award  was  not  obtained  under  the  provisions  of 
I  at  fund.  Now,  my  idea  in  making  that  suggestion  was  for  the  same  reason 
J.  have  indicated  earher  in  this  talk,  that  while  the  jury  sitting  in  this  case, 
would  certainly  to  the  best  of  its  judgment  and  ability  secure  entire  justice  to 
the  injured  party,  it  would  also  avoid  doing  an  injustice  to  the  other  party  be- 

. cause  they  would  have  monetary  equity  in  the  fund  out  of  which  the  award 
would  be  paid.  Now,  in  that  connection,  gentlemen,  let  me  further  suggest  that 
we  endeavor  to  avoid   all   sentiment  of  pessimism   in   connection  with  this  vast 

,  proposition,  with  this  vexatious  and  complicated  proposition,  and  not  for  a 
minute  be  discouraged  as  to  ultimately  providing  the  proper  solution.  That  would 
be  decidedly  un-American  and  entirely  foreign  to  the  characteristics  of  the  citizens 
of  our  State,  but  on  the  other  hand  approach  it  with  a  confident  determination 

;that  we  will  succeed  in  framing  some  just,  equitable  and  feasible  solution  of  the 

,  proposition. 

Mr.  Chairman  :    In  case  some  act  or  insurance  scheme   for  compensation 

•might  be  provided  —  they  all  provide  for  what  is  called  a  waiting  period,  after 

the  accident  has  taken  place.     In  your  judgment,  how  long  after  the  accident 

should  it  be  before  the  compensation,  whatever  it  may  be  decided  upon,  should 

begin  to  be  paid? 

Mr.  Stackhouse:  Mr.  Chairman,  in  attempting  to  reply  to  your  question, 
:I  presume  you  will  permit  me  to  state  that  that  being  a.  detail,  I  do  not  pretend 
even  to  be  able  to  answer  it  aproximately  correct. 

Mr.  Chairman  :  I  understand  that,  but  we  have  that  question  to  face,  and 
we  want  the  opinion  of  men  of  experience;  of  men  who  are  running  factories  — 
their  opinion  as  to  when  that  ought  to  begin.  Their  opinions  are  worth  a  great 
deal  more  than  the  opinions  of  the  public  who  do  not  come  closely  in  contact  with 
the  workers  or  the  employes. 

Mr.  Stackhouse:  I  regard  the  question  as  decidedly  pertinent,  and  in  my 
opinion,  answering  it  off  hand,  I  see  no  necessity  whatever  for  requiring  the  in- 
jured man  to  wait  a  period  similar  to  that  in  Germany  where  he  is  immediately 
taken  care  of  under  the  provisions  of  the  sickness  insurance,  and  so  far  as  I  can  see 
1  know  of  no  reason  why  it  should  not  be  immediately  operative. 

Mr.  Chairman  :  Now,  then  there  is  another  important  question  on  which  I 
■want  your  opinion,  and  it  is  very  vital  from  my  point  of  view.  Now,  in  this  bill 
'that  was  agreed  upon,  and  which  I  think  all  of  you  gentlemen  will  be  able  to 
secure  a  copy  of,  in  three  weeks,  in  Chicago,  a  tentative  bill  or  compensation  act 
was  agreed  upon  by  the  eight  states,  and  the  National  Commission  and  the  Com- 
mission from  the  National  Bar  Association,  it  was  suggested  that  the  Commission 
awarding  the  Compensation  should  be  thus  constructed:  .One  employer  in  the 
business  in  which  the  accident  occurred,  and  one  ^employe  from  the  business  in 
»which  the  accident  occurred,  the  first  selected  by  the  employer  in  whose  shop  the 
accident  occurred,  and  the  employe  to  be  selected  by  the  person  injured,  and  the 
third  member  of  the  Commission  to  be,  we  may  say,  a  judge  or  a  Master  in 
•Chancery,  and  that  all  the  Masters  in  Chancery  necessary  to  make  all  award 
commissions  to  cover  the  State,  constitute  the  board  of  final  appeal  or  arbitration. 
Now,  I  would  like  to  ask  you  what  you  opinion  is  in  regard  to  that  method  of 
procedure? 

Mr.  Stackhouse:  Assuming  that  both  parties  contributed  to  the  fund,  I 
think  they  should  be  given  equal  representation  on  that  board.  I  see  no  objection 
to  doing  it  in  the  manner  in  which  you  suggest. 

Mr.  Chairman:  It  is  also  suggested  that  the  third  member  be  elected  by 
•popular  vote  like  a  judge.  I  have  something  else  which  I  want  to  read  in  the 
irccord  for  the  benefit  of  Mr.  Stackhouse  and  the  rest  of  you. 
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I  read  to  you  first  from  the  opinion  of  Justice  Pound  in  the  case  of  Ives  vs^ 
South  Buffalo  Railway  Co.,  Supreme  Court,  Special  Term,  Erie  County,  N.  Y., 
September,  1910.  In  that  opinion  he  held  the  New  York  Compensation  Act  con- 
stitutional, but  he  did  not  involve  the  question  of  compulsion,  and  also  defined  a 
hazardous  class  of  employments,  and  these  propositions  which  I  am  going  to  read 
will  be  a  fundamental  connection  with  the  hearings  which  we  will  have  to-morrow 
afternoon  between  the  employers,  miners,  mine  operators  and  miners: 

"It  has  well  been  said  by  Mr.  Justice  Brown  of  the  Supreme  Court  of  the 
United  States,  writing  the  opinion  of  the  court  in  Holdem  vs.  Hardy  (169  U.  S. 
366  p.  387),  that  'while  the  cardinal  principles  of  justice  are  immutable,  the 
methods  by  which  justice  is  administered  are  subject  to  constant  fluctuation  and 
the  constitution  of  the  United  States  which  is  necessarily  and  to  a  large  extent 
inflexible  and  exceedingly  difficult  of  amendment,  should  not  be  so  construed  as 
to  deprive  the  states  of  the  power  to  so  amend  their  laws  as  to  make  them  conform 
to  the  wishes  of  the  citizens  as  they  may  deem  best  for  the  public  welfare  without 
bringing  them  into  conflict  with  the  supreme  law  of  the  land.' " 

Now,  the  second  point.  The  court  quoted  that  to  lay  the  fpundation  for  his 
ultimate  decision  in  the  New  York  case,  and  I  quoted  it  for  the  same  purpose, 
which  we  will  have  to  contend  when  we  go  into  the  legislature  to  try  to  recom- 
mend an  equitable  act  for  the  solution  of  this  proposition,  you  may  say,  a  tentative 
act,  if  you  please. 

Now,  I  quote  from  the  opinion  of  Prof.  Williston,  which  he  sent  to  the  Chicagb 
conference  in  order  to  assist  them  at  arriving  at  a  uniform  act  if  possible. 

"In  no  case,  I  feel  satisfied,  can  an  employer  constitutionally  be  made  liable 
for  other  risks  than  those  which  are  naturally  incidental  to  the  business  in  which 
he  is  engaged.  Whether  he  can  be  held  liable  for  such  injuries  where  the  only 
ground  of  liability  consists  in  his  going  into  th^  business  in  which  he  is  engaged, 
must  certainly  be  regarded  as  doubtful.  As  going  some  distance  in  that  direction, 
however,  see  Chicago,  etc.  R.  Co.  v.  Tervecke,  183  U.  S.  582.  So,  the  reasoning 
of  Mr.  Justice  Moody  in  210  U.  S.  at  page  295,  though  involving  a  question  of 
construction  rather  than  one  of  constitutionality,  is  certainly  favorable  to  the 
theory  that  an  employer  may  be  regarded  as  assuming  certain  risks  by  virtue 
of  his  becoming  such,  and  many  people,  lawyers,  and  others,  are  undoubtedly 
hospitable  to  such  reasoning  at  the  present  time.  I  am,  myseliF,  hospitable  to  it, 
but  as  a  lawyer,  1  must  admit  on  the  authorities  as  they  stand  at  present,  the 
question  can  only  be  regarded  as  a  somewhat  dubious  one." 

Now,  in  that  connection,  I  want  to  call  your  attention  to  the  fact,  espe- 
cially to  the  lawyers,  who  are  present,  when  the  Dred  Scott  Decision  was  be- 
fore the  Supreme  Court  of  the  United  States,  — the  Dred  Scott  Decision  was 
before  the  Federal  Court  of  Missouri  —  it  held  when  a  slave  went  into  free 
territory  that  he  was  a  free  man.  In  that  discussion  the  lawyers  contended  that 
they  had  to  substantiate  that  position.  The  decision  of  the  English  courts,  and 
also  the  decisions  of  the  French  courts  and  the  Continental  courts,  and  espe- 
cially the  lawyers  on  the  other  side  decided  that  the  law  in  the  foreign  countries, 
—  the  principle  of  it,  were  so  inconsi.stent  and  incompatible  with  the  government 
of  this  country,  that  they  were  not  applicable,  so  that  Chief  Justice  Tenny,  when 
he  came  to  the  question,  being  a  man  brought  up  in  slavery,  he  took  the  posi- 
tion that  those  decisions  in  European  countries,  bearing  on  the  question  were 
not  applicable  to  the  question  in  this  country,  and  I  want  to  say  to  you  gentle- 
men, that  he  is  right.  Chief  Justice  Tenny's  decision  lasted  two  or  three  years 
and  pitched  this  country  into  a  civil  war,  and  was  solely  responsible  for  the 
precipitation  of  the  war.  You  have  got  to  use  sound  sense  in  this  proposition. 
When  a  great  evil  presents  itself  among  a  people,  you  have  got  to  resort  to 
what  the  majority  wants,  and  it  makes  no  difference  whjtt  the  Supreme  Court 
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of  this  State  or  the  Supreme  Court  of  the  United  States  has  said.  That  is  tuc 
law,  what  the  will  of  the  majority  of  the  people  say  it  is,  and  what  the  people 
of  the  United  States  say  that  it  is.  Life  changes  every  day.  What  was  consti- 
tutional yesterday  is  not  constitutional  tomorrow  for  that  reason,  and  as  the 
greatest  scholar  on  jurisprudence  that  has  ever  lived,  and  who  died  in  Germany 
five  or  six  years  ago,  said  that  is  constitutional  which  the  will  of  the  majority 
of  the  people  make  constitutional,  whether  it  was  in  Greece,  Rome,  Germany, 
England  or  the  United  States.  Now,  I  want  to  quote  one  other  authority.  Now, 
we  have  in  the  University  of  Chicago  the  ablest  scholar  in  this  country  on  what 
is  called  the  police  power  of  the  State.  That  is  Prof.  Dr.  Ernest  Freund.  Now 
he  is  a  gentleman,  who  you  can  tell  by  his  name,  was  German  born,  but  he 
was  educated  in  this  country  and  he  is  recognized  as  the  leading  authority  on. 
the  law  of  the  police  power  of  the  State  and  has  spent  his  entire  life  in  investi- 
gating these  problems.     Here  is  what  he  says: 

"The  principle  that  inevitable  loss  should  be  borne,  not  by  the  person  on 
whom  it  may  happen  to  fall,  but  by  the  person  who  profits  by  the  dangerous 
business  to  which  the  loss  is  incident,  embodies  a  very  intelligible  idea  of  justice. 
*  *  *  The  system  being  responsible  for  the  loss,  why  should  it  not  be  con- 
stitutional to  distribute  the  loss  among  the  beneficiaries  of  the  system?  *  ♦  * 
In  a  large  sense  the  community  is  certainly  interested  in  averting  sudden  and 
unexpected  losses  as  well  as  the  destitution  following  from  sickness  and  disease, 
and  the  distribution  of  these  losses  over  a  large  number  through  insurance  is  a 
legitimate  end  of  government  policy.  There  is  no  warrant  for  denying  the 
State  the  power  to  adopt  compulsory  measures  for  the  purpose."  And,  gentle- 
men, on  that  the  Chairman  of  this  Commission  is  committed  to  stand. 

Mr.  Stackhouse:  I  trust,  regardless  of  your  statement,  that  you  are  com- 
mitted on  this  proposition  in  advance,  which  is  perfectly  proper  as  every  man 
must  be  governed  by  his  ideas,  and  it  is  up  to  every  gentle Tian  to  act  in  accord- 
ance with  his  individral  ideas  here.  T  trrst  you  will  not  take  exception  to  my 
making  this  statement,  and  I  make  it  in  the  most  courteous  manner,  that  re- 
gardless of  your  positive  opinion,  and  I  always  admire  a  man  who  possesses 
positive  opinions  on  anything,  I  cannot  agree  with  the  contention  of  the  Chair- 
man that  all  laws  are  constitutional  in  this  country,  provided  they  obtain  the 
majority   in   elections,  otherwise,   why   arc  constitutions? 

Mk.  Chairman:  I  did  not  say  majorities:  I  said  the  majorities  of  the  will 
of  the  people,  —  the  dominating  majority  of  the  will  of  the  people. 

Mk.  SrACKHorsK :  Mr.  Chairman,  as  I  see  that,  that  is  possibly  a  distinc- 
tion without  a  decided  ditfcrencc.  Tf-c  will  of  the  people,  at  least  theoretically, 
in  my  judgment,  in  this  country,  with  reference  to  legislation,  is  represented  in 
our  legislative  bodies,  both  \u  the  various  states  and  in  congress.  As  to  the 
constitutionality  of  any  law,  that  is  governed  solely  by  a  separate  and  distinct 
branch  of  our  government,  the  judiciary.     I  thank  you. 

Mr.  Ch.\irman:  The  judiciary  elected  by  the  people,  when  they  do  not 
like  the  supreme  judges,  they  change  them.  They  change  with  the  will  of  the 
people. 

Mk.  Rohr:  Mr.  Stackhouse.  take  it  for  granted  that  a  law  should  be 
passed,  which  is  of  a  compensatory  nature,  to  which  the  employer,  employe  and 
State  contribute,  do  }ou  think  that  the  enpioyer  would  greatly  increase  the  wage 
to  make  up  the  amount  paid  by  the  employe? 

]\Ir.  Stackhoisk:  I  cannot  tell  what  he  would  do,  but  I  can  tell  what  he 
ought  to  do.  He  certainly  ought  not  to  do  it.  Let  me  answer  your  question 
this  way.  If  the  employer  attempted  to  add  his  proportionate  fixed  cost  of  this 
indemnity   fund  to  tlic  co>^t  of  his  proluct.  I  woul  1   feel  that  he  would  be  guilt\', 
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in  a  technical  sense  at  least,  of  an  immoral  act  by  attempting  to  evade  remedial 
legislation.  Now,  if  my  contention  is  correct  on  that  point,  then  he  would  have 
no  equitable  or  moral  right  to  advance  his  employes*  wages  to  relieve  them  of 
their  obligation.  So,  for  those  reasons,  my  answer  is  regardless  of  what  he 
would  do,  he  certainly  should  not  do  it.     Did  I  make  that  clear,  Mr.  Chairman? 

Mr.  Chairman  :  Whether  under  economic  conditions,  would  it  be  pos- 
sible  for  you  to  do  it  in  competition?     Here  is  competition  in  prices. 

Mr.  Stackhouse:  If  all  employers  would  be  involved,  they  would  be  all 
equally  handicapped  with  this  additional  expense  so  that  the  element  of  compe- 
tition would  scarcely  be  affected. 

Mr.  Rohr  :  Mr.  Stackhouse,  would  it  not  be  the  probable  fact  that  where 
the  employers  contribute  to  the  fund  of  this  character,  that  the  employer  would 
make  an  additional  charge  and  fix  it  upon  the  public  as  an  overhead  charge  in 
conducting  the  business? 

Mr.  Stackhouse:  There  is  no  doubt  but  what  that  would  be  possible, 
and  I  know  of  no  way  of  absolutely  framing  a  law  that  prevents  anybody  from 
evading  the  principle  of  it.  Let  me  continue  to  answer  that  question  in  this 
way,  with  this  additional.  I  think  it  can  be  set  down  as  an  absolute  fact,  that 
owing  to  the  inherent  weaknesses'  of  human  nature,  if  the  employers  had  the 
entire  burden  of  these  accidents  saddled  upon  them  unfairly,  the  natural  result 
would  be  that  they  would  add  it,  under  those  conditions,  to  the  product  and 
pass  it  right  back  to  the  general  public  who  would  pay  it  indirectly. 

Mr.  Rohr:  The  employer  would  then,  according  to  that,  be  able  to  have 
the  general  public  carry  that  burden  and  the  workmen  would  not? 

Mr.  Stackhouse:  That  situation  would  be  possible.  I  can  see  that,  Mr. 
Rohr,  in  case  of  a  designing  employer. 

Mr.  Rohr:  Vour  position,  Mr.  Stackhouse,  insofar  as  shown,  is  to  give 
to  the  worker  the  immense  amount  now  wasted.  For  instance,  as  shown  in  the 
figures  from  the  reports,  made  to  the  National  Association  of  Manufacturers 
from  the  State  of  New  York,  in  the  year  1909  it  was  stated  that  there  were 
collected  approximately  $24,000,000  as  liability  premiums.  Payment  of  losses  were 
approximately  $10,000,000,  and  of  that  the  persons  receiving  the  $10,000,000  had 
to  pay  court  costs  and  lawyer  fees,  and  your  idea  in  the  way  of  a  compensation 
proposition,  would  be  to  remove  this  burden  and  give  it  to  the  employe? 

Mr.  Stackhouse:  My  idea  is  to  remove  insofar  as  it  is  possible,  and  I 
believe  it  is  possible  to  remove  it  almost  in  its  entirety,  the  expense  of  litiga- 
tion in  cases  of  personal  injury,  and  thereby  not  only  save  the  injured  man  from 
any  court  costs  and  attorney  fees,  and  consequently  be  able  to  give  him  the 
entire  amount  that  the  employer  may  be  obliged  to  pay  on  account  of  that  acci- 
dent, whether  it  is  $100  or  $1,000. 

Mr.  Rohr:  You  appreciate  the  fact  then,  that  the  past  has  been  iniquitous 
so  far  as  the  worker  is  concerned? 

Mr.   Stackhouse:     I  think  so  absolutely. 

Mr.  Win.\ns:  I  want  to  ask  you  one  question.  I  was  listening  very  at- 
tentively to  you.  I  think  your  argument  will  be  very  instructive.  I  would  like 
to  have  your  judgment  on  one  thing,  and  if  you  are  unprepared  to  give  it,  you 
can  think  it  over  and  answer  later  on.  It  is  this :  We  will  take  the  fatal  acci- 
dents and  the  other  two  most  serious,  permanent  and  partial  disability,  and 
permanent  and  total  disability.  In  fixing  the  allowance  for  each  of  these  cases, 
1  have  in  mind  three,  we  will  say  one  specified  sum  for  each,  and  another  is 
based  upon  his  earning  capacity ;  that  is,  we  will  say,  a  per  cent,  and  the  other, 
would  you  §uggest  that  we  base  the  allowance  upon  the  number  of  dependents? 
Have  you  given  that  any  thought,   Mr.   Stackhouse? 
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Mr.  Stackhouse:  I  have  given  that  practically  no  thought,  Mr.  Winans, 
outside  of  the  most  casual  and  off  hand.  My  idea  would  be  and  this  may  not 
answer  your  question  entirely  there,  but  it  will  partly  and  then  if  it  is  not  satis- 
factory, you  will  tell  me.  My  idea  in  the  abstract  of  fixing  compensation  for  all 
employes,  is  to  base  it  first  upon  that  employe's  average  earnings  in  that  particular 
avocation  in  which  he  was  injured,  and  secondly,  taking  into  consideration  the 
natural  hazards  of  that  particular  avocation.  But  that  is  only  a  general  statement, 
and  as  I  say,  I  have  given  these  matters  of  details  practically  no  thought  or  at- 
tention at  all. 

Mr.  Winans:  It  has  been  suggested  to  me  very  frequently  of  late,  and 
especially  since  I  have  been  here  in  Columbus  in  reference  to  this  plan.  It  appeals 
to  me  pretty  strongly  since  it  was  suggested  to  me  by  some  very  able  men,  if 
we  were  to  base  this  allowance  upon  the  number  of  dependents  it  would  be  more 
•equitable. 

Mr.  Stackhouse:    Do  you  base  wages  upon  the  size  of  the  family?    If  so,  I 
would  be  the  richest  man  in  this  room  ? 

A  Member  in  the  Audience  :    Let  him  state  how  many  he  has. 

Mr.  Stackhouse:    I  have  ten  children. 

Mr.  Winans  :  Taking  into  consideration  —  1  •  forgot  to  state,  to  limit  the 
number  of  dependents  — 

Mr.  Stackhouse:  I  must  object  to  the  unfair  discrimination.  I  refuse  to 
wear  hobbles.  However,  answering  your  question  seriously,  and  it  is  entitled  to  a 
serious  answer,  I  do  not  think  it  is  any  more  fair  to  base  a  man's  compensation  — 
I  will  not  say  that  I  am  irrevocably  committed  to  this,  because  I  have  not  given  it 
much  thought  or  study,  but  I  do  not  think  that  it  is  any  more  fair  to  base  a  man's 
compensation  for  injury  on  the  number  of  his  dependents,  than  it  is  to  base  his 
wages,  and  in  my  opinion,  you  should  be  very  careful  in  fixing  his  compensation 
while  he  is  incapacitated,  that  it  does  not  exceed  his  wages  when  he  is  in  sound 
health. 

Mr.  Winans  :    I  would  not  expect  it  to  exceed  his  wages. 

Mr.  Stackhouse:  That  might  naturally  follow  upon  the  conditions  which 
you  suggest. 

Mr.  Winans:  I  want  to  ask  you  that  question,  Mr.  Stackhouse,  and  I  wish 
you  would  seriously  study  this  question  and  give  me  your  opinion  but  not  without 
giving  it  careful  study.  It  is  a  very  interesting  question  and  which  I  have  been 
■studying,  because  it  is  one  of  the  fundamental  principles. 

Mr.  Chairman  :  I  think  for  the  benefit  of  Mr.  Stackhouse,  and  the  gentle- 
men present,  that  very  question  which  Mr.  Winans  asked  Mr.  Stackhouse  was 
■discussed  at  Chicago  the  longest  period  of  time  and  to  the  conclusions  which 
were  finally  reached. 

A  Member  in  the  Audience:    What  were  the  conclusions? 

Mr.  Chairman  :   They  limited  it  to  60  per  cent  of  the  wages. 

Mr.  Winans  :    They  based  it  upon  the  French  plan,  along  the  same  lines. 

Mr.  Chairman  :  Total  dependents,  if  orphans,  50  per  cent  of  wages  of  de- 
ceased; if  widow  alone,  25  per  cent  of  wages;  if  widow  and  one  child,  40  per 
cent  of  wages;  if  widow  and  two  children,  45  per  cent;  if  widow  and  three 
children,  50  per  cent  of  wages;  if  widow  and  four  children,  55  per  cent  of  wages; 
if  widow  and  five  children,  60  per  cent  of  wages;  if  widow  and  father  and 
mother,  50  per  cent  of  wages,  and  so  on,  but  it  does  not  rise  above  60  per  cent 

Mr.  Thomas  :  Does  it  not  also  state  that  a  maximum  shall  be  paid  as  well  as 
a  minimum? 

Mr.  Chairman  :  I  will  read  the  rest  of  it.  Children  under  sixteen  years  of 
age  only  to  be  included,  and  only  during  the  period  they  are  under  sixteen  years 
of  age ;   the  maximum  amount  being  $10.00  per  week  and  the  minimum  being  $5.00 
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per  week,  the  payments  to  be  QQ^  per  cent  on  the  first  $7.50  a  week  of  wages, 
and  50  per  cent  on  the  excess  of  wages,  with  a  maximum  of  $10.00  per  week 
for  300  weeks,  which  would  be  $3,000.00. 

Mr.  Thomas:  I  would  like  to  ask  Mr.  Stackhouse  to  point  out  the  unfair 
provisions  of  the  Norris  law. 

Mr.  Stackhouse:  The  unfair  provisions  in  the  Norris  law  consist  in  my 
judgment  in  the  practical  elimination  of  the  heretofore  existing  defenses  of  the 
employer  and  leaves  him  no  recourse  whatever.  He  is  simply  being  obliged 
practically  though  npt  technically,  under  that  law,  to  pay  the  bill.  Now,  1  claim 
that  it  is  unfair  for  the  same  reasons  that  I  contended  that  the  provisions  of  the 
common  law  heretofore  have  been  unfair  to  the  other  party. 

Mr,  Thomas  :    Will  you  please  point  where  it  is  unfair. 

Mr.  Stackhouse:  1  am  perfectly  wiUing  to  read  over  the  entire  act,  if  it  is 
necessary,  but  that  is  my  opinion  regarding  the  law,  and  you  of  course  possibly 
have  a  contrary  opinion  which  you  arc  entirely  entitled  to.  But  as  I  read  the 
law  and  the  phraesology  of  it,  it  is  as  I  claim.  The  defenses  permitted  the 
employer  are  of  a  very  negligible  quantity,  and  it  would  be  difficult  particularly  in 
the  accidents  of  the  character  which  we  have  principally  discussed  that  are 
inevitable  to  any  business,  for  him  to  escape  paying  the  entire  penalty.  In  that^ 
I  claim  it  is  unfair. 

Mr.  Grieves  :  Mr.  Stackhouse  has  raised  the  question  of  expense  to  the  em- 
ployer. Now,  while  1  have  no  definite  data  from  a  great  number  of  concerns 
to  back  up  this  belief,  yet  I  have  some  data  obtainable  which  would  indicate  that 
at  least  under  a  compensation  act  there  would  be  but  little  additional  expense  ta 
the  employer,  if  he  were  to  pay  all  the  expense.  They  are  now  paying  — 
a  great  many  employers,  who  are  now  taking  care  of  their  employes,  paying  wages 
and  expense  for  injuries,  and  this  expense  has  more  than  doubled  under  the 
present  Norris  Liability  law  —  in  order  to  protect  them  from  unscrupulous  per- 
sons. They  are  few,  but  nevertheless  we  have  to  make  provision  against  them.  I 
believe  that  if  an  investigation  was  made  along  that  line,  that  it  would  be  made  a. 
factor.    I  know  of  two  or  three  concrete  instances,  and  can  give  you  figures  of  it. 

Mr.  Chairman  :  I  think  it  would  be  proper  at  this  point  to  recapitulate 
another  form  in  this  matter  of  management  of  the  employers  under  the  German 
law  as  has  been  suggested  by  Mr.  Stackhouse.  The  law  requires  that  the  em- 
ployers associate  themselves  into  an  association  and  insure  themselves  against 
the  liability  provided  for  in  the  bill.^  They  employ  an  actuary  and  keep  records 
of  the  accidents  and  statistics  and  have  complete  tables  of  risk.  Now  those  tables 
which  were  the  result  of  German  experiences  up  to  1893  will  be  published  in 
the  courts  of  ten  days  in  an  address  which  I  made  before  the  Ohio  Board  of 
Commerce. 

The  adjustment  of  those  down  to  the  present  time,  I  have  not  got  yet,  but  we 
will  have  them  in  a  short  time.  The  wonderful  feature  about  that,  is  this.  They 
conducted  that  entire  business  in  Germany  during  the  year  1907  where  they  raised 
197,000,000  marks  to  cover  accident  insurance,  and  the  small  part  of  the  sick 
insurance.  Paid  it  out,  paid  the  expense  of  preventing  accidents  on  16J  per  cent 
of  the  195,000,000.  Now,  which  has  often  been  heard  in  these  hearings,  quoting 
from  the  New  York  report  where  the  ten  insurance  companies  received  in  pre- 
miums twenty-three  and  a  half  millions  and  they  paid  out  to  the  employes  in 
settlement  of  claims  and  suits  eight  and  one-half  millions,  leaving  fifteen  millions 
out  of  the  twenty-three  and  a  half  millions  to  be  paid  out  for  getting  business, 
hirin^r  lawyers,  profits,  etc.,  and  then  the  employe  had  to  divide  his  36.34  per  cent 
out  of  what  he  got  with  his  attorneys,  and  the  best  evidence  shows  that  the 
employe  got  something  more  than  22  per  cent  of  what  it  cost  the  employer,  and 
less  than  25  per  cent.     Now  these  calculations  thus  far  obtained  in  the  United 
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States  are  thoroughly  accurate,  even  the  tendency  is  to  show  that  it  is  less  than  25 
per  cent  decidedly.  Now,  then  in  the  sick  insurance  the  employes  arc  required  to 
associate  themselves  in  one  of  eight  kinds  of  associations,  to  provide  a  sick  insur- 
ance fund.  Now  there  is  no  lawyer  gets  in  anywhere,  and  there  is  no  liability  insur- 
ance company  gets  in  anywhere  under  the  operation  of  the  German  plan.  The 
only  possible  case  where  a  lawyer  gets  in  is  where  there  is  criminal  and  wilful 
negligence  on  the  part  of  the  employer  especially.  That  is  a  matter  of  justice 
as  Mr.  Stackhouse  suggested.  See  how  simply  they  work  it  out.  Talk  about 
paternalism,  —  there  is  a  sample  of  paternalism.  This  commission  which  makes 
the  award,  —  it  is  the  same  as  writing  a  draft  to  the  one  who  is  compensated. 
Inside  of  two  weeks  he  goes  to  the  postoffice  and  cashes  it.  Now,  then  if  he  is 
not  satisfied  with  that,  that  is,  he  thinks  it  is  too  small,  he  appeals  to  the  board  of 
arbitration,  and  if  they  award  more,  it  is  simply  additional.  It  is  the  prompt  and 
immediate  use  of  the  compensation  first  decided  which  is  at  hand  inside  of  two 
weeks.  All  that  is  litigated,  is  what  the  employe  thinks  is  not  adequate  above  the 
compensation. 

Mr.  Chairman  :  We  will  now  be  pleased  to  hear  from  Mr.  T.  P.  Lynn 
of  Columbus. 

Mr.  Lynn  :  Mr.  Chairman  and  Gentlemen  of  the  Commission :  I  want 
to  preface  this  by  saying  that  with  the  objects  of  this  Commission  I  am  in 
thorough  sympathy.  I  am  also  in  full  sympathy  with  and  understand  the  diffi- 
culties of  their  task  and  what  problems  they  have  to  solve.  It  is  one  of  the  hardest 
problems  of  economics  to  solve,  both  from  an  economic  standpoint  and  from 
the  peculiar  form  of  the  American  states  and  our  federal  constitution.  It  is  no 
easy  task  for  any  set  of  men  to  solve  this  problem  and  solve  it  on  an  equitable 
line. 

Mr.  Chairman  :    We  all  admit  that. 

Mr.   Lynn.:    The   fact  that  there  should  be  an  entire  revision  in  the  so- 
called   liability   laws  of   the   State,   I   think   is   apparent   to  every   one  who  has 
given  the  subject  consideration.     The  waste  that  has  been  going  on  is  frightful 
The  persons  who  are  entitled  to  compensation  have  gotten  only  a  bare  fraction 
of  that   compensation,   except  in   cases   where  manufacturers   and  employes  were 
thoroughly    in   accord   and   where    it   was    done   not   as   a    matter   of   legal   right 
but   as   a  matter   of   equity   between   the   parties.     I    imagine   if   the   statistics  of 
Ohio  could  be  obtained  that  the  proportions  going  to  litigants  who  were  justly 
entitled  and  determined  to  be  justly  entitled,  would  be  very  much  less  than  shown 
in  New  York.     We  have  no  statistics  to  show  that,  but  I  know  it  would  show 
that,   and   I   know    from   my   own   experience   and   observation  that   is  the  case, 
I  agree  with  the  Chairman  also  that  we  ought  not  to  fear  in  this  case  to  adopt 
any   law   which   we   can   adopt   and    which   would   be   equitable    for    fear   of   any 
competition.     That   state  which   can   first  put  up  the  best  law   upon  this  subject 
need  not  fear  that  that  law  will  in  any  way  injure  their  manufacturers.    In  fact, 
it   will   benefit   them   in   the   long   run.     I   want   to   say   also  that    I   will  have  to 
disagree   with    my    friend,   Mr.    Stackhouse,   to    a   very   great   extent   on   the   so- 
called    Norris    law.      The    former   acts    were    manifestly   unjust    to    the   employe. 
In  my  own  judgment,  the  Norris  act  was  a  step  in  the  right  direction.     I  have 
had  occasion  to  examine  into  the  workings  of  that  Norris  act  directly,  and  in 
so   far  at  least  as  my  observation  has  gone  and  the  establishments  with  which 
I   have  been   connected   has   gone,   it   has  not  been   inequitable   in    its  workings. 
It   is  true  it   places   a   larger  burden    on   the   manufacturer.     I   think   and  have 
thought   for  years  that  a   larger  burden  ought  to  be  placed  upon  the  manufac- 
turer.    It  is  possible  if  we  analyze  that  act  and  apply  it  to  a  certain  class  of 
small   employers  to  whom   it   is   applicable,   it   may   work   an   injustice,  but  as  a 
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whole,  as  far  as  the  large  mfliufacturers  are  concerned,  who  have  the  interest 
of  their  employ-s  at  heart,  so  far  as  1  have  seen,  1  cannot  say  that  it  has  done 
any  injustice.  I  ought  to  apologize  to  Mr.  Grieves  for  some  things  which  I 
have  to  say,  for  on  account  of  having  the  pleasure  of  knowing  him,  we  seem 
to  have  been  working  along  the  same  line. 

1  do  not  want  to  take  up  the  time  of  the  Commission,  but  I  have  jotted 
down  a  few  words  in  expressing  the  only  views  which  we  can  arrive  at  at  this 
time  on  this  question,  and  with  the  permission  of  the  Commission,  I  will  read 
them. 

It  is  obvious  that  any  report  of  this  Commission,  in  order  to  accomplish 
the  designs  for  which  the  Commission  was  created,  must  be  of  such  a  nature 
as  to  be,  within  the  terms  of  the  act  appointing  the  Commission,  fair,  just  and 
reasonable,  both  to  employers  and  employes,  and  in  addition  embody  recom- 
mendations for  legislation  which  will  stand  constitutional  tests.  Any  other  re- 
port would  receive  instant  condemnation  of  all  parties,  would  result  in  litiga- 
tion and  waste,  and  leave  the  situation  infinitely  worse  than  it  is  at  present. 

It  is  absolutely  necessary,  therefore,  that  the  most  careful  consideration 
should  be  given  by  the  Commission,  not  only  to  the  equitable  division  of  the 
burdens  necessarily  accompanying  any  liability  or  compensation  act,  between 
employer  and  employe,  but  to  the  limitations  imposed  upon  legislative  action. 

Assuming  that  the  preponderance  of  the  opinion  of  those  who  have  given 
this  subject  most  consideration,  is  in  favor  of  some  sort  of  a  compensation  act 
as  distinguished  from  liability  for  injuries  arising  under  the  common  law,  or 
by  virtue  of  statute,  the  question  is,  what  sort  of  a  compensation  act  will  meet 
the  requirements  of  the  law,  and  upon  what  equitable  principles  should  be 
framed. 

Without  attempting  to  make  a  legal  argument  upon  constitutional  limita- 
tions in  Ohio,  I  am  personally  of  the  opinion  that  no  compensation  act  which  is 
either  'compulsory  or  exclusive  will  stand  the  tests  of  the  Ohio  courts.  It 
has,  however,  seemed  to  me  that  what  might  be  called  a  moditied  compensation 
act  can  be  framed  upon  equitable  lines  which  will  meet  the  views  and  satisfy 
the  demands  of  a  large  majority  of  both  employers  and  employes.  While 
based  upon  consent  in  the  first  place,  it  is  necessarily  neither  compulsory  or 
exclusive,  but  if  agreed  to  and  accepted  by  both  parties,  tl  e  terms  of  the  statute 
will  be  binding  upon  both  and  will  exclude  all  other  rtmedies.  Such  a  com- 
pensation act  should  contain  ^  provision  for  a  fixed  payment,  preferably  in  in- 
stallments, to  an  injured  employe  in  what  ever  line  of  employment  he  may  be 
engaged  and  without  regard  to  any  conditions  under  which  the*  injury  is  in- 
€urred,  excepting  only  that  no  recovery  should  be  had  in  case  of  wilful  or 
serious  negligence  on  the  part  of  the  employe.  The  amounts  of  compensation 
and  the  details  for  fixing  the  compensation  are  matters  which  can  be  arranged 
by  the  Commission   from   the  mass  of   information   and   statistics   covered   by   it. 

The  fund  from  which  the  compensation  is  to  be  paid  should  be  adminis- 
tered by  the  state,  without  expense  to  the  employe,  and  should  arise,  in  my  judg- 
ment, from  the  joint  contribution  of  employer  and  employe,  in  such  proportions 
as  the  Commission  may  fix,  the  great  burden  of  the  compensation,  of  course, 
to  be  borne  by  the  employer.  No  compensation  act,  in  my  judgment,  will  be 
equitable  or  will  accomplish  its  results,  whether  compulsory  or  not,  which 
does  not  place  some  portion  of  the  burden  upon  the  employe.  To  eliminate 
him  entirely  from  the  responsibility  of  his  employment,  and  make  him,  under 
the  circumstances  and  regardless  of  his  own  actions,  a  pensioner  in  case  of 
injury,  will  inevitably  result  in  more  carelessness,  and  in  growing  disregard  for 
the  rights,  not  only  of  his  employer  but  of  his  fellow  employes,  and  in  conse- 
quent  economical  waste. 
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Necessarily,  whatever  is  paid  for  compensation,  must  be  paid  from  three 
sources,  and  from  three  sources  alone;  either  out  of  the  profits,  out  of  wages, 
or  out  of  the  price  paid  by  the  consumer. 

Any  compensation  act  must  recognize  this  fact  and  must  be  so  framed  as 
not  to  result  in  burdens  which  will  be  ine(luitably  placed  upon  either  one  of  the 
three  parties :  wage  earner,  producer,  or  consumer.  Any  other  distribution  in- 
evitably cripples  business  and  results  in  loss  to  all.  A  mutual  assumption  of 
responsibility,  and  this  is  the  experience  of  those  who  have  given  this  subject 
careful  attention,  by  both  employer  and  employe,  is  necessary  in  order  to  make 
any  compensation   act  equitable,   feasible  or  possible. 

Mr.  Lynn  :  I  submit  this  as  the  views  that  have  occurred  to  me  from  my 
experience   and   observation. 

Mr.  Perks:    You  are  an  attorney,  I  believe? 

Mr.  Lynn:     I  am. 

Mr.  Perks  :  Do  you  believe  that  it  would  be  constitutional  or  unconsti- 
tutional to  eliminate  either  the  employer  or  employe  in  contributing  to  that 
fund? 

Mr.  Lynn  :  Well,  in  the  first  place,  I  do  not  think  that  any  act  which 
would  be  compulsory  in  its  nature  would  be  binding  on  either  one.  Of  course, 
if  the  employer  accepted  it  without  any  contribution  from  the  employe,  and  the 
employe  agreed  to  accept  the  provisions  without  any  contribution,  it  would  be 
binding  bpon  both  as  they  accepted.     Does  that  answer  your  question? 

Mr.  Perks:     Yes. 

Mr.  Grieves:  I  would  like  to  ask,  if  it  is  not  true,  that  there  are  some 
laws  on  our  statutes  now,  if  put  to  the  test  of  constitutionality,  would  not  be 
constitutional,  but  at  the  same  time  are  working  a  great  benefit  to  humanity? 

Mr.  Lynn:     I  think  so. 

Mr.  Grieves:     Would  this  then  be  an  exception? 

Mr.  Lynn:  If  it  were  not  attacked,  it  might  work  out  all  right,  but  under- 
stand I  am  not  opposed  to  the  principle  of  an  act  of  a  compensatory  nature.  I 
do  not  believe  that  the  compulsory  part  could  be  adopted  without  being  attacked. 
I  think  it  would  be  better  not  to  have  it  compulsory. 

Mr.   Chairman:     You   mean  an  experimental  act? 

Mr.  Lynn  :  Yes,  I  mean  an  experimental  act.  I  firmly  believe  that  fol- 
lowing the  suggestion  you  make,  that  an  act  which  was  fair  in  its  terms  to 
both  with  a  fixed  liability,  would  be  adopted  very  largely  by  the  more  pro- 
gressive and  more  intelligent  employes,  and  would  eventually  embrace  the  vast 
mass,  whether  compulsory  or  constitutional,  or  anything  else,  and  I  think  the 
benefits  would  be  so  apparent  that  the  act  would  be  adopted,  if  not  at  once, 
in   the  course  of  time. 

Mr.  Chairman  :  I  might  say  right  here  that  in  1876  in  Germany  they 
passed  an  act  modifying  the  compulsory  nature,  requiring  employes  to  form  asso- 
ciations and  employers  to  contribute  one-half  —  that  was  the  act  of  1854.  In 
lcS7C,  tliey  did  what  Mr.  Lynn  suggests,  they  relaxed  the  matter  of  compulsory 
'  on  the  part  of  both  the  employe  and  employer,  which  had  been  compulsory  from 
1854  to  1876.  Then  scarcely  any  one  went  into  the  association,  and  it  was 
those  people  wlio  stayed  out  who  needed  the  compensation,  and  it  was  this 
which  precipitated  the  forcing  in  of  the  act  by  Bismarck,  the  act  of  Germany. 
I  want  to  read  into  the  record  the  results  of  the  investigation  of  the  Wisconsin 
Comniis«^ion,  which  has  been  working  for  a  long  time,  and  which  is  pertinent 
to  this  question.  Their  act  is  completed  and  ready  for  the  Legislature.  Here  is 
the  form  it  is  in :  Quoting  Section  4  of  the  proposed  bill  of  the  Employers* 
Liability   Commission   of   Wisconsin: 
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"Any  person,  firm  or  corporation,  transacting  business  in  this  State,  may 
elect  to  provide  compensation  according  to  the  provisions  of  sections  34  to  37  in- 
clusive of  this  act,  and  acts  amendatory  thereof,  and  thereby  relieve  himself  from 
liability  to  action  for  the  recovery  of  damages.  Every  person,  firm  or  private 
corporation,  transacting  business  in  this  State  is  presumed  to  have  made  such 
election,  but  shall  not  have  been  entitled  to  any  of  the  privileges  specified  in 
said  sections  until  the  notice  of  such  election,  in  blanks  furnished  for  that 
purpose,  have  been  ^led  with  the  Commissioner  of  Labor  and  Industrial  Statistics. 

5.  When. any  person,  firm  or  private  corporation  notifies  the  Commissioner 
of  Labor  and  Industrial  Statistics  of  such  election,  such  person,  firm  or  private 
corporation  thereby  accepts  the  provisions  of  sections  34  to  37  inclusive  of  this 
act  and  acts  amendatory  thereto,  and  is  bound  thereby  for  a  term  of  one  year, 
and  for  a  term  of  one  year  thereafter,  unless  notice  to  the  contrary  shall  be 
given  to  the  Commissioner  of  Labor  and  Industrial  Statistics,  and  to  all  employes 
in  said  em;  loyment,  either  by  posting  in  such  plant  or  place  of  work,  or  by  mail, 
or  publication  in  the  local  newspaper,  as  the  Commissioner  of  Labor  and  Indus- 
trial Statistics  may  deem  advisable,  at  least  sixty  days  prior  to  any  such  annual 
term." 

Now  that  is  the  manner  in  which  they  administer  it. 

Mr.  Stackhouse:     You  will  note  that  that  is  optional,  Mr.  Chairman. 

Mr.  Grieves  :  You  see  the  way  the  Germans  had  modified  their  law  is 
illustrated  to  a  small  degree  by  certain  mutual  aid  societies  in  this  country.  It 
has  been  found  upon  investigation,  where  the  act  is  not  compulsory,  that  those 
who  really  need  the  compensation   do  not  take  advantage  of  it. 

The  Chairman  :  The  same  principle  is  involved  in  England  today.  Eng- 
land does  not  have  a  compulsory  compensation  act,  neither  has  she  a  compulsory 
public  school.  The  fundamental  theory  of  it  is  that  there  are  children  who 
ultimately  become  the  body  corporate  of  the  State.  Now  whether  his  parents 
know  enough  or  not,  or  whether  he  is  able  to  do  it  or  not,  in  England  he  is  not 
compelled  to  educate  his  children;  but  whether  in  Germany  or  in  this  country, 
whether  he  is  able  to  do  it  or  not,  the  State  says  that  the  people  at  large  must 
furnish  the  money  to  educate  these  children  between  the  ages  of  six  and  four- 
teen, in  order  to  enable  them  to  do  the  best  they  can  and  give  thc:n  a  chance 
in  life.     And  the  fundamental  principle,  as  Bismarck  said  — 

Mr.  Stackhouse:     Entirely  different. 

Mr.  Chairman:  You  are  entitled  to  your  opinion  —  but  Bismarck  said  as 
he  presented  the  bill  to  the  Reichstag:  "I  limit  it  to  a  class  who  earn  3,000 
marks  or  less  because  a  man  who  earns  3,000  marks  or  less  cannot  provide  the 
insurance  out  of  his  daily  wages  and  protect  them  from  loss  of  wages  in  case 
he  loses  his  arm,  his  leg  or  foot,  and  protect  those  depenrlcnt  upon  him.  The 
State  does  not  furnish  any  method  by  which  he  can,  and  this  is  the  best  method 
by  which  he  can  be  protected  and  thereby  protect  soi^ety  at  lar^e.  And  Bis- 
marck said  further  —  and  it  is  unfortunate  that  liis  speeches  are  not  trans- 
lated in  English  so  that  everybody  interested  can  read  tlicni.  T^irthcr,  P>ismarck 
took  the  floor  and   debated   the  question   lie  fore   tb.e   I\cicllsta^^ 

Mr.  Stackhouse:  If  you  will  pardon  nie,  I  will  say,  I  attach  a  great  deal 
of  importance,  in  an  academic  wav,  to  llie  pliilosopliy  of  Prince  Bismarck  and 
think  it  is  superb,  and  I  doubt  if  even  you  exceed  nie  in  my  admiration  for  him. 
If  the  circumstances  were  such  that  I  iicrsonally  could  decide  to  make  a  com- 
pulsory compensation  law  operative,  co-operative  in  character,  I  would  do  so 
in  a  minute.  I  am  not  opposed  to  the  idea,  but  as  a  practical  man  I  am  opposed 
to  indulging  in  what  wc  know  to  be  a  futile  attempt  to  enact  unconstitutional 
legislation.  I  do  not  want  it  to  appear  here  tliat  I  would  be  opposed  to  making 
this  compulsory.     In   my  own   personal   opinion,   we   cannot. 

Mr.  Chairman  :     We  would  be  j^lad  to  hear  from  Colonel  James  Kilhournc 
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Colonel  Kilbourne:     I  am  just  starting  away.     I  have  long  desired  seeing 
;.'  ..urkman's  compensation  act  in  force.     I  think  it  is  simply  an  act  of  justice 
to  the  workmen,  and  I  think  a  benefit  to  the  employers  also.     I  do  not  agree 
with  one  gentleman  who  spoke  this  afternoon  and  said  that  the  expense  under 
the  compensation  act  would  be  less,  or  at  least  not  any  more  than  the  amount 
that  the  employers  have  to  pay  now  on  account  of  accidents.     I  think  it  would 
cost  the  employer  more,  but  it  would  not  be  very  much  more,  and  he  would  be 
amply  compensated  for  it  in  the  satisfaction  of  knowing  that  the  employes  got 
all  the  money  and  that  justice  was  being  done.     I  am  glad  to  see  that  apparently 
the  question   is  no  longer*  whether  we   shall  have   a   compensation   law  or  not; 
but  the  question  is,  what  form  it  shall  take?    Now  I  have  not  given  enough  care- 
ful   attention,   while    I    have    been    interested   in   the    matter,    I    have   not  given 
enough  careful  attention  to  it  to  speak  of  any  particular  form.     My  inclination 
has  been  towards  the  English   form  with  a  little  modification.     I   do  not  agree 
with   the  gentleman    from   Springfield  in   all   he   said.     I   was  very  glad   to  hear 
what  Mr.  Lynn  said  about  the  Norris  act,  because  it  is  exactly  my  own  opinion, 
and  I  am  glad  to  hear  him  say  so  as  a  lawyer  that  it  has  not  been  unjust  to  the 
employer;  but  it  undoubtedly  has  added   to  the  employer's  liability.     The  insur- 
ance  companies   have   doubled   their   rates,    which   shows   what   they   think  of  it, 
and  what  they  think   the  additional   cost   would  be;  but   I   think  it  is   only  just 
I   am  unable  to  agree   with  the   opinion  of   Mr.   Stackhouse,  of   the   injustice  of 
making  the  employer  practically  responsible   for  the  payment  of  »U  injuries  that 
are  inevitable  accidents  coming  from  the  general  hazard   of  the  business.     I  do 
not  think  there  is  anything  unjust  about  it.     I  cannot  see  as  a  matter  of  justice 
why    the    employer    should    not    be    responsible    for    these    unavoidable    accidents, 
to  a  workman   as   well   as   machinery.     I   am   unable  to  see  the  difference.     Mr. 
Stackhouse  didn't  answer  the  question  that  was  asked  him  in  regard  to  his  objec- 
tion to  the  Norris  bill.     I  am  satisfied  from  a  little  conversation  I  had  with  Mr. 
Stackhouse  before  the   meeting  took  place,  that  he,  as   I   imagine   most   all   fair 
minded  employers  are,   is   satisfied   with  the  doing  away  with  the   fellow-servant 
and  the  assumed  risk  defenses,  as  they  ought  to  have  done  long  ago.     I  think 
liis  only  object  is  in  regard  to  the  additional   responsibility  placed  upon  the  em- 
ployer  for  any  kind  of   unavoidable  accidents,  and   in  that  case  I   have  to  dis- 
agree with  him  entirely.     Another  point,  I  am  unable  to  see  the  great  importance 
which  is  being  placed  upon  the  question  as  to  whether  the  employe  shall   con- 
tribute together  with  the  employer  to  this  fund  —  to  the  insurance  fund.     Prac- 
tically 1   do   not  think  it  will   make  any  difference  whatever.     I  think  in   regard 
to  the   amount  of   wages,  we  all   know   how  they  are  fixed,  and   if   there  is  an 
additional  expense  put  upon  the  employe,  he  certainly  has  got  to  have  an  addi- 
tional amount  added  to  his  wages.     I  do  not  think  there  is  any  question  about 
that.     Tt  seems  to  me  there  will  be  much   less  objection  by  the  public  at  large, 
to  a  measure  that  will  place  the  responsibility  practically  upon  the  employer  alone, 
making  it  part  of  the  expenses  of  the  business,  than  it  would  be  if  the  employe 
were  to  participate  in  any  measure  in  those  expenses.     I  think  it  is  so  desirable 
that   wc  should   have  a  workman's  compensation   act  that   T   think  the   simplest 
way,  the  one  we  are  the  most  likely  to  effect  now,  and   I  think  this  thing  ought 
to   be   done   witli   reasonable   promptness  —  I    do   not   think  the   matter   ought  to 
be  delayed.     I  think  it  would  he  better  if  we  have  the  experience  of  facts  here 
as  they  have  them  in   Germany,  but  we  cannot  wait  fifteen  or  twenty  years  to 
get  them.     I  think  we  better  make  a  law  which  is  the  best  in  our  judgment,  and 
then  carry  it  through.     I  think  we  had  better  make  a  law  that  does  not  require 
the   contribution   of   the   employes,    for   the   reason   that   it   will   be   more  easily 
secured  than  the  other  way,  and  after  all  I  do  not  think  it  is  going  to  make  any 
difference  in  the  long  run  ;  possibly  it  may  at  first. 
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The  first  question  was  asked,  whether  the  additional  cost  would  not  be 
put  upon  the  cost  of  the  manufactured  product.  Of  course  it  will  be;  it  will 
have  to  be  estimated.  I  understood  Mr.  Stackhouse  to  say  that  it  would  be 
an  immoral  act  to  add  to  your  cost  of  production  this  additional  expense.  But 
I  imagine  as  a  manufacturer  in  estimating  the  cost  of  his  goods  he  would 
take  into  consideration  even  expenses  of  this  character.  He  would  have  to 
consider  them.  After  listening  to  the  able  addresses  of  yesterday  afternoon  and 
today  I  must  acknowledge  they  have  given  me  food  for  a  great  deal  of  thought, 
and  I  was  very  glad  to  hear  them.  I  asked  Mr.  Schwedtman,  who  spoke  yesterday, 
when  he  came  down  the  aisle  and  I  stepped  up  to  congratulate  him  upon  the 
very  excellent  statements  which  he  made  in  regard  to  the  workings  of  the  Ger- 
man law,  and  I  said  to  him,  "Do  you  ever  expect  we  will  have  that  in  this 
country?"  and  he  said  "No."  And  I  asked  him  what  was  the  best  we  could 
expect  here,  and  he  said,  "Some  modifications  of  the  English  act."  I  am  much 
obliged  to  you. 

Mr.  Lynn:  My  objections  to  not  having  the  employe  contribute  to  this, 
IS  not  an  objection  on  account  of  the  added  expense  of  the  employer;  I  do  not 
care  for  that  for  a  minute.  There  is  a  fundamental  objection  that  goes  to  the 
morale  of  our  society,  and  the  constitution  of  our  society.  I  do  not  believe 
that  any  arrangements  of  this  kind  ought  to  go  through  or  would  be  wise  with- 
out making  each  party  a  participant  if  only  to  a  small  extent. 

Mr.   Kilbourne:    That  seems  to  be  a  very  equitable  thing. 

Mr.  Lynn  :  The  extra  cost  to  the  employer  would  not  amount  to  any- 
thing — 

Mr.  Kilbourne:  Eliminate  that  entirely.  What  we  are  trying  to  get  at 
here  is  practical  results.  I  doubt  very  much  if  the  employe  pays  part  of  this 
expense,  contributes  to  this  fund,  whether  he  would  be  any  more  careful,  whether 
his  habits  would  improve;  whether  it  would  make  a  careless  man  more  careful 
or  not. 

Mr.  Lynn  :  The  whole  situation  of  the  American  society  means  that  each 
individual  is  an  individual  within  himself,  and  bears  his  portion  of  the  burden 
of  society;  and  when  anything  is  done  which  tends  to  better  the  condition  of 
one  section,  the  other  sections  or  all  sections  are  also  improved,  and  isn't  it 
better  than  a  fair  proportion  of  whatever  added  expense  there  would  be  should 
be  borne  by  each  side. 

Mr.  Kilbourne:  That  may  be  possibly  indirection;  possibly  under  the 
assumption  that  there  is  a  partnership  between  the  employer  and  employe.  There 
is  no  partnership  between  the  employer  and  employe.  There  is  no  partnership 
between  them.  They  are  mutually  interested,  and  there  is  a  feeling  of  comrade- 
ship and  good  will  that  grows  up  between  them ;  and  no  one  has  more  reason  to 
believe  that  than  I.  But  I  see  the  force  of  what  Mr.  Lynn  says;  but  I  do  not 
think  in  this  case  the  result  is  just  the  same;  but  if  it  is  put  on  the  employer  he 
would  be  more  careful,  and  the  other  man  would  not. 

The  Chairman  :  Colonel  Kilbourne,  I  have  two  questions :  Suppose  Ohio 
were  to  enact,  I  will  say  a  somewhat  more  progressive  act  than  the  New  York 
act,  which  perhaps  the  neighboring  states  would  not  be  willing  to  join  in  a  similar 
act,  we  might  say  this  act  agreed  upon  in  Chicago  —  What  is  your  opinion? 

Mr.  Kilbourne:  I  agree  with  Mr.  Lynn  that  the  first  State  that  gives  the 
most  progressive  and  the  best  form  will  profit  by  it.  It  may  be  a  hardship  to 
some  for  a  short  time,  but  it  will  not  be  for  long;  and  I  do  not  think  they  will 
suffer  at  all.  But  it  is  desirable  that  the  legislation  be  uniform;  and  if  Ohio 
enacts  such  a  progressive  law  the  other  states  will  come  to  her;  she  will  never  go 
back  to  them. 
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The  Chairman:  The  National  Bar  Association  touk  action  on  the  negotiable 
instrument  and  by  their  efforts  had  a  uniform  law  established  throughout  the 
country.  Now  this  has  reached  about  the  same  point.  If  we  had  a  uniform  act- 
suppose  that  a  majority  of  this  Commission  and  the  Commissions  of  other  States 
adopt  substantially  uniform  acts.  Now  then  that  act  places  the  entire  burden  so 
far  as  paying  or  raising  the  fund  is  concerned,  upon  the  employer,  just  as  you 
suggest.  Won't  the  practical  operations  of  such  an  act  be  that  what  additional 
cost  on  the  average  to  manufacturers  over  and  above  what  it  has  been,  won't  it 
be  placed  upon  the  product  and  paid  by  the  consumer  as  import  revenue? 

Mr.  Kn bourne:  It  may  not  necessarily  be  put  on  the  product.  The  em- 
ployer may  have  to  take  less  profit.  As  time  goes  on  the  working  man  is  going 
to  get  a  greater  share  of  the  profits,  and  capital  will  have  to  content  itself  with 
less.  That  is  my  general  proposition.  I  do  not  think  that  it  would  neces- 
sarily come  out  of  the  profits.  We  cannot  get  all  the  profits  that  we  want. 
It  will  add  to  the  cost  of  manufacturing,  and  we  will  have  to  figure  in  our  cost; 
and  we  have  to  figure  close  now. 

The  Chairman:     How  about  the  prices? 

Mr.  Kilbourne:  We  would  be  inclined  to  add  to  the  price  if  we  can 
get  it. 

The  Chairmanj    They  will  all  do  the  same  thing. 

Mr.  Kilbourne:     Some  of  them  might. 

Mr.  Chairman  :    They  will  all  strive  at  the  same  thing. 

Mr.  Kilbourne:  The  prices  are  fixed  for  a  period,  fixed  for  a  time,  and 
if  this  law  went  into  effect  they  probably  would  not  change  now;  they  would 
take  less  profits  until  the  prices  change  and  then  they  would  probably  try  to 
get  an  additional  price.  Now  I  would  add  one  thing.  I  was  astonished  yester- 
day when  the  proportion  of  the  accidents  occurring  in  the  agricultural  industry  in 
Germany,  as  compared  with  other  industries,  was  shown;  and  it  does  not  seem 
to  me  to  be  possible  that  anything  like  those  figures  could  be  accurate  in  this 
country;  and  I  question  whether  it  was  not  the  result  of  the  way  in  which  the 
reports  were  made.  I  know  the  reports  in  our  phnt,  up  until  within  the  past 
year,  have  not  been  as  efficient  as  they  should  have  been.  Until  the  laws  de- 
manded an  accounting  of  the  number  of  accidents,  our  records  were  not  as  accurate 
as  they  should  have  been  and  as  they  are  now  since  we  are  obliged  to  report 
all  accidents.  I  find  in  the  last  ten  months  that  in  our  main  shops,  where  there 
are  TiOO  men.  between  G0'>  and  700  employed,  we  had  359  accidents,  or  an  average 
of  about  one  and  one- fourth  a  day  —  I  suppose  they  have  averacfed  that  for 
years.  W'c  have  never  had  a  suit  in  our  thirty-seven  years  we  have  been  in  busi- 
ness until  three  months  ago.  We  have  had  three  cases  of  death  and  those 
have  liccn  adjusted,  and  I  have  no  better  friends  I  know  than  the  widows  of 
those  mm  killed.  A  man  wlio  was  injured  in  our  shop  a  few  months  ago  came 
hack  to  work  and  got  his  half  pay  for  the  time  he  was  off.  After  he  had  worked 
a  little  while  he  got  a  position  some  place  else  and  then  he  sued  us.  This  was 
the  work  of  a  notorious  ambulance  chasing  lawyer.  I  want  to  see  all  the  money 
go  to  tl'C  men,  and  I  want  to  see  a  compensatory  act  as  soon  as  we  can  get  it, 
and  believe  we  can  get  it  more  quickly  by  placing  all  the  burden  upon  the  cm- 
pl(»ycr  alone,  than  if  we  try  to  share  it  with  the  employe. 

TiTK  Chairman:     We  will  now  hear   from  Mr.  Thomas. 

ATr.  Tiioaia?:  Mr.  Chairman  and  Members  of  the  Commission:  I  appeared 
beffTc  yon  once  before  as  representing  the  Cleveland  Federation  of  Labor,  while 
yon  \\(Te  in  Cleveland.  I  am  here  today  representing  the  Ohio  State  Federation 
of  T. :•.!)' >r  in  answer  to  the  questions  which  you  submitted  to  them  some  time  agfo, 
and  which  we  answered  in  writing,  and  to  which  I  desire  to  add  orally,  so  that 
I  may  answer  any  questions  on  the  matter  which  may  come  up. 
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I  notice  in  the  morning  papers  that  they  seem  to  think  that  I  have  been 
following  the  Commission  all  around  the  State  and  trying  to  stir  up  a  little 
animosity  among  the  employers,  if  possible.  I  think  the  Commission  will 
agree  that  there  is  no  truth  to  these  statements  whatsoever.  In  presenting  these 
answers  and  statements  I  have  to  make,  so  far  as  possible  I  am  trying  to  rep- 
resent  the   organized   workers   of   Ohio   at   least. 

I   want  to  add  that  I  am  pleased  to  note  this  afternoon,  because  it  is  the 
first  time   I   have   seen   it   coming   on   the   part  of   the   employers,   that   there  are 
some  employers  and  attorneys  who  I  understand  represent  employers  occasionally, 
saying  that  they   believed   that   the   Norris   law   is    fair   in   its  application  to  the 
fellow-servant,   contributory   negligence  and   the  assumption   of  risk  rules,   and  I 
am   satisfied  that  those   employers   who   have   made   statements  as  to   the   unfair- 
ness of  this  law  are  not  acquainted  with  the  law  as  it  reads.     They  have  been 
mislead   by   others   as   to   its   application.     As   we   understand   the   Norris   law   it 
applies  the  fellow-servant  rule  or  common  law  equally  to  the  foreign  corporation 
as  it  does  to  the  Ohio  employers.     To  emphasize  this  I  want  to  explain  a  par- 
ticular case  showing  where  foreign  corporations  were  exempt  under  the   former 
common   law   of   Ohio,   where   had   the   accident   occurred    in   an   Ohio   plant,   or 
in    the   mines   or   any    otlier   department   of   works    in    Ohio,   the    plaintiff  could 
have  collected   damages.     The  case  was  one   against  the  American   Stove  Trust. 
A  young  man  about  seventeen  years  of  age  was  working  on  a  pressing  machine 
in  the  Standard  Lighting  plant  in  Cleveland,  met  with  an  accident  which  cut  his 
hand  off,  through  the  act  of  the   foreman  tripping  the  machine  while   repairing. 
The   boy  had  called  the  attention  of  the   foreman   to  the   fact   that  the  machine 
was  out  of  order.     The   foreman  had  come  there   for  the  purpose  of  correcting 
or   making  the  repairs  and   had   the  boy   help   him ;   and   while  the   boy   had  his 
hand   in   the  machine,  under  the  direction   of  the   foreman,  the    foreman   tripped 
the  machine  and  cut  his  hand  off.     The  case  was  taken  into  the  Common  Pleas 
Court   in   Cleveland,   and   the   company   was  sued   for  $10,000  and   they  made  an 
offer   to    settle    for   $500,   but   the    parents   of    the   boy   refused.      The    case   was 
removed    from   the   Common    Pleas   Court   to   the   Federal    Court,  owing   to   the 
fact  that  the  American  Stove  Trust  was  a  foreign  corporation,  that  being  per- 
missible under  the  federal  laws,  ^nd  owing  to  the  fact  that  there  is  a  difference 
in  the  common  law  rule  of  the  Federal  Court  under  which  the  foreman  under 
the  Federal  law  is  made  a  fellow  servant,  while  under  the  common  law  of  Ohio 
he    is    a    superior   servant.     The    case    was    thrown   out    by    Judge    Taylor  —  one 
of  the  best  judges  on  the  Federal  bench  in  our  district,  with  the  statement  that 
the  boy   had   no   case   under   the    fellow-servant   rule   of   the   Federal   Court,   the 
foreman  being  a  fellow  servant.     Plad  the  common  law  of  Ohio  been  the  statu- 
tory   law,   as   it   is   now    under   the    Norris   bill,   the    Federal    Court    would    have 
followed   the   statutory  laws  of  this   State   and   the  boy   could   have  gotten   d*im- 
ages,   and   that   is  all,  as   1    understand  it,  tl:c   Xorris   law  does  in   regard  to  the 
fellow-servant  rule. 

Now,  you  have  heard  Mr.  Starkhouse  make  the  statement  here,  just  a 
little  while  ago,  that  1-e  believed  that  somctliing  additional  .shiHild  be  paid  by 
an  employer  other  than  compensation  where  the  cnii)loycr  was  criminally  negli- 
gent in  furnishing  safci^nards  to  his  machinery,  and  he  cited  a  particular  in- 
stance of  guarding  a  saw.  The  assumption  of  risk,  as  stated  by  the  Ohio  Su- 
preme Court  under  the  old  conim(»n  law  made  the  employe  rcsi)onsiblc  even  if 
the  employer  was  criminally  ncL^li^ciit,  and  nnincrous  cases  were  thr(nvn  out 
of  court  on  the  assumption  that  tie  employe  continncd  to  work  knowing  that 
the  employer  was  criminally  negligent  in  not  frrnishing  jjroper  safeguards.  Now, 
the  assumption  of  risk  change  in  the  Xorris  law,  as  we  understand  it.  simply 
remedies   that   condition   and   makes   th.c   cmfdoycr   responsible   ^^hc^e   he   is   crim- 


374  PUBLIC   HEARINGS  OF  COLUMBUS. 

inal  in  not  living  up  to  the  laws  in  providing  safeguards  to  the  workmen.  The 
contributory  negligence  rule,  the  section  that  applies  to  contributory  negligence, 
states  that  the  employer  is  only  liable  to  the  extent  of  where  he  is  grossly 
negligent;    that    language   is   used   "gross" — 

Mr.   Chairman:    And  the   employes   "slight." 

Mr.  Thomas  :  And  the  employes  "slight."  In  introducing  the  law  we 
used  the  language  "greater,"  and  some  of  the  employers  —  some  members  of 
the  House,  thought  we  ought  to  use  the  same  language  which  I  think  is  used 
in  the  Federal  law.  We  agreed  so  we  could  show,  if  possible,  that  we  wanted 
to  be   fair,  and  that  all  we  wanted   for  the  worker  was  justice. 

The  laws  regarding  child  labor  state  very  emphatically  that  no  child  under 
sixteen  years  of  age  shall  be  employed  in  and  around  dangerous  machinery*. 
The  Supreme  Court  of  Ohio  held  that  where  a  child  was  employed  contrary 
to  law,  neither  he  nor  his  parents  could  collect  damages.  The  Xorris  law  cor- 
rects that.  The  section  relative  to  the  voluntary  relief  simply  prevents  the 
employe,  on  the  fear  of  discharge,  from  bartering  away  his  rights  for  a  few 
hundred  dollars  where  he  is  entitled  to  thousands.  There  is  no  injjstice  in 
that;  and  the  sections  in  regard  dto  the  death  stcftutes  have  been  the  death 
statutes  of  Ohio  for  a  number  of  years;  only  that  before  the  passage  of  the  Xorris 
law   $5,000  was  the  limit. 

Mr.  Lynn  :     Ten  thousand  dollars  for  a  great  many  years,  for  an  employe. 

Mr.  Winans:  You  referred  to  the  Williams  bill.  That  provided  mider 
the   doctrine  of   assumed   risk  that   there  would  be   a   limitation   of  $5,000. 

Mr.   Thomas:     Wasn't  there  a  $5,000  limit? 

Mr.   Winans  :     Five   thousand   dollars   and  $3,000   in   case   of   injury. 

Mr.  Thomas:  T  was  simply  going  to  point  out  that  there  was  a  special 
b,ill  limiting  the  amount  to  an  employe  of  $5,000,  while  a  passenger  killed  on 
the  same  train  could  collect  $10,000.  When  a  trainload  of  people  were  going 
to  the  inauguration  of  one  of  the  presidents,  the  train  was  run  into  and  prac- 
tically twenty  or  more  were  injured  and  many  of  them  were  killed;  the  com- 
pany in  .settling  the  cases  told  their  attorney  to  simply  settle  with  the  pas- 
sengers— "We  are  liable  there.  ,Vou  can  leave  the  employes  until  we  get  to 
thorn."  And  it  is  our  opinion  that  the  employes  who  risk  their  lives  and  limbs 
in  industries  are  certainly  equally  entitled  with  the  passengers  who  ride  on  the 
train,  to  the  compensation  for  injury  and  death.  I  say  again,  that  I  am  pleased 
to  note  that  there  are  employers  who  understand  this  law  and  do  not  regard  it 
as  unfair.  And  I  do  not  think  that  many  of  the  employers  whom  I  have  heard 
talk  on  these  questions,  and  who  understand  the  law  as  Mr.  Kilbourne  does,  have 
any  objection  to  it,  as  there  is  nothing  unfair  about  it. 

It  seems  to  me,  Mr.  Chairman  and  Gentlemen  of  the  Commission,  that 
one  notice  to  an  employer  that  he  is  violating  the  laws  of  the  State  in  regard  to 
dangerous  machinery  ought  to  be  sufficient  warning  to  make  him  respect  that 
law.  And  the  second  offense,  after  being  notified  he  should  be  arrested.  There 
should  be  a  more  stringent  penalty  for  the  violation  of  the  factory  laws  than 
those  we  have  now,  a  fine  of  $10  for  a  minimum  I  think,  and  $25.00  for  the 
maximum.  It  apparently  docs  not  have  a  great  deal  of  effect  in  enforcing  the  law. 
I  believe  that  where  these  employers  with  criminal  intent — it  cannot  be  other- 
wise—  neglect  to  carry  out  the  laws  made  for  human  safety,  that  the  only  way 
to  make  them  respect  the  law  is  to  do  as  you  do  with  a  poor  man,  as  is  done  with 
a  poor  man  who  is  not  able  to  pay  a  small  fine;  give  him  a  workhouse  sentence 
until  such  time  as  he  does  respect  it. 

I  agree  with  the  factory  inspector  in  everything  he  said  last  evening  as  to 
the  needs  of  correction  in  the  laws  and  additions  to  the  force.  The  law  should 
compel  the  employers  to  immediately,  or  within  twenty- four  or  forty-eight  hours, 
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I  would  not  limit  it  to  the  minute  or  the  hour,  to  send  notice  to  the  Factory- 
Department  of  all  accidents  that  occur  in  their  factory  so  that  the  factory  inspector 
may  visit  his  place  as  soon  as  possible,  and  in  consultation  with  the  employer 
or  his  foreman  or  superintendent,  talk  over  the  causes  that  led  to  the  accident 
and  if  possible  find  some  means  of  preventing  an  accident  of  like  character 
occurring  again. 

Mr.    Stackhouse  gave  us   the   credit,   the   labor   organizations,   I   believe,   of 
being  the  instigator  of  most  of  tl  c  safety  lawb  that  are  on  the  statute  books  of 
Ohio,  and  the  most  of  the  statute  books  of  the  country,  and  our  object  has  been 
at  all  times  not  to  get  compensation  or  collect  dannges,  but  the  object  has  been 
to   prevent   accidents;    and   when   safety   law^   have   been   made   and    deliberately 
violated  and   accidents  continue  to  occur  w.ih  as  much  frequency  as  before,  wc 
have   come   to   the   conclusion   that   the   only   way   in   which   the   employers   will 
eliminate  accidents  in  his  plant  as  far  as  possible  is  to  make  him  liable   for  all 
that  occurs;  and  then  he  will  find  it  cheaper  to  buy  safety  devices  than  to  pay 
damages.    That  does  not  apply  to  all  employers.     Law  making,  particularly  that 
class  of  law  making  that  seeks  to  protect  tlie  public  against  those  that  want  ta 
prey  upon  it  —  we  undertake  to  make  laws  not  for  the  purpose  of  making  those 
that    are    already    complying    with    the    law    do    something    more    than    they    are 
already  doing,  the  laws  are  made  so  that  those  who  will  not  do  these  humane 
things   that   many   of   the   employers   have   told   us   about   in   these   meetinp^s   that 
they  are  doing  in  their  shops,  providing  adequate  relief  for  men  who  are  injured 
and  killed  in  their  plants,  to  compel  those  who  won't   do   anything,  those  that 
employ  not  shyster  lawyers   and   ambulance  chasers,   but  that   employ  poorhouse 
procurers  in  the  shape  of  claim  agents  that  go  to  the  home  while  the  body  is 
yet  there  and  rob  the  widow  and  orphan  of  what  they  are  justly  entitled  to  by 
trying   to    force,   while  they   are   mourning,    a    settlement   that   practically   means 
nothing,  and   sends  them  to  the  poor  house.     It  is  all  very  well  to  talk  about 
ambulance   chasers   and   shyster   lawyers,   and    I    have   no   more   respect   for   that 
class  of  lawyers  who  prevent  reasonable  settlements  in  all  cases  than  the  employ- 
ers themselves;  but  I  know  lots  of  lawyers  who  are  called   ambulance  chasers 
that  are  honestly  and  squarely  doing  their  duty  by  their  clients,  and  were  it  not 
for  these  lawyers  thousands  upon  thousands  of  widows  and  orphans  and  cripples 
would  be  deprived  of  the  compensation  they  are  getting  today   for  the  injuries 
they   receive.     Yes,   I   know   some   of   those   lawyers   who   when   they   take   cases 
pay  to  their  clients  and  their  families,  if  they  are  in  need  of  it,  sufficient  money 
to   provide    for   them   during  the   period   their   case  is   going  on,  and   take   their 
chances  of  getting  their  return  provided  they  are  successful  in  their  suits;  and 
in  some  cases  they  lose  out.     I  think  it  is  only  in  justice  to  this  class  of  lawyers  that 
some  one  should  say  a  word  for  them  in  these  meetings  and  not  permit  every  man 
who   takes   a  personal   injury   case   and   makes   the  employers   whom   I    refer  to, 
who   don't  want  to  pay  anything,   do  their  duty  in  compensating   for  injury,  to 
be  classed  with  those  who  chase  around  and  prevent  fair  settlements. 

You  will  notice,  Mr.  Chairman,  that  employers,  not  all  of  them  but  most 
of  them,  who  have  answered  your  questions  take  an  opposite  view  to  our  State 
Federation  o^  Labor  on  this  question,  and  I  want  to  add  to  that  statement  this  fact. 
That  all  of  the  things  that  apply  to  the  common  law  rule  which  has  worked  an 
injustice  to-  the  workman^  have  come  through  the  courts,  through  the  judges, 
through  decisions  of  the  Ohio  Supreme  Court.  In  numerous  instances  in  the 
history  of  liability  laws  in  Ohio  the  legislature  has  undertaken  to  correct  judge 
made  law  by  statutory  law  by  trying  to  remove  some  of  the  defects  which  the 
supreme  court  has  always  heaped  up  in  favor  of  the  corporation  on  the  employe, 
and  all  the  injustice  which  the  employe  has  had  to  stand  has  come  from  the 
judge  in  the  way  of  making  the  employe  responsible  for  contributory  negligence 
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and  making  him  assume  all  the  risks,  and  making  him  responsible  for  the  act 
of  a  fellow  servant  no  matter  in  what  manner  that  fellow  servant  was  employed. 
Had  it  not  been  for  judge  made  law  on  these  questions  the  probabilities  are  that 
we  would  not  be  discussing  these  questions  as  we  are  today,  if  judges  had  in  any 
sense  treated  the  working  man  fair  in  personal  injury  cases.  Most  all  cases  of 
equi  y  in  regard  to  property  and  other  things  are  referred  to  juries  for  de- 
termining the  amount  to  be  paid,  and  the  recognized  functions  of  the  jury  as  I 
understand  it  is  that  of  determining  questions  of  fact,  leaving  the  questions  of 
law  to  the  judge.  The  employer  has  all  the  protection  he  needs  after  the  matter 
passes  the  jury's  hands.  The  judge  who  is  serving  with  the  jury  can  reduce  the 
amount  if  necessary;  and  if  that  is  not  satisfactory  he  can  appeal  to  the  circuit 
and  then  the  supreme  court.  And  each  of  these  courts  have  an  opportunity  to 
reduce  the  amounts  awarded  by  the  jury;  so  that  the  employer  has  no  excuse, 
no  fault  to  find  with  the  protection  that  is  afforded  him  higher  up. 

I   feel  like  a  great  many  of  the  speakers  who  have  preceded  me  ol  this 
question,  that  the  question  as  to  whether  or  not  rightfully  to  establish  a  compen- 
sation law  in  this  State  is  finally  to  be  determined  by  the  Ohio  Supreme  Court, 
and  judging  by  the  actions  of  that  court  in  the  past,  relative  to  questions  of  this 
kind,  we  are  decidedly  opposed  to  the  adoption  of  any  compensation  act  that  is 
not  legal    and  the  repeal  of  the  Norris  or  any  other  law  before  this  particular 
question  is   finally  determined.     We  have  a  constitutional  convention  coming  in 
1912,   and  our   state  convention   at  its   meeting  in  Hamilton   recently   adopted  a 
provision    that    we    are    going   to    ask    the    Constitutional    Convention    to    adopt, 
making  it  a  constitutional  matter  in  Ohio,  to  adopt  a  compensation  act,  and  it  may 
be  possible  that  we  can  wait  until  that  time.    It  may  be  we  will  have  to  wait  until 
that  time  before   really   determining  this  question,   and   we  are  opposed  to  any 
repeal  of  the  Norris  or  Metzger  bills  until  we  know  positively  in  Ohio  that  we 
can  have  a  compensatory  act  that  will  extend  to  the  workman,  the  widow  and 
the  cripple  real  compensation.    I  will  add  in  addition  to  that  that  we  do  not  con- 
sider a  maximum  $3,000  a  compensatory  amount  for  death.    I  am  as  much  inter- 
ested as  the  rest  of  you  in  the  report  made  by  Mr.  Schwedtman  relative  to  the 
working   of   the   German    insurance   plan.    But  whether   you   adopt   the   English 
plan,  or  whether  you  adopt  the  German  plan  of  compensation,  or  whether  you 
make  an  American  plan,  is  immaterial  so  long  as  you  remove  the  three  defenses 
that  the  employer  has  now  under  the  common   law,  and  make  it  positive  that 
the  crippled  workman  and  widow  and  orphans  can  get  the  amount  as  suggested  in 
the  compensation  act.    We  are  not  tied  to  any  particular  system.    We  are  opposed 
to  the  workingmen  contributing  out  of  his  wages  any  amount  to  this  particular 
fund.     Is  it  not  enough  that  the  workman  contributes  in  the  injury  he  receives, 
pain,  loss  of  limb,  etc.,  without  asking  him  to  pay  from  his  usual  small  amount 
which  he  gets?    The  fact  that  even  under  the  German  system  it  is  admitted  that  all 
over  twenty-nine  per  cent  of  accidents  are  directly  attributable  to  the  employer 
or  the  hazard  of  industry  ought  to  be  sufficient  argument  even  to  the  employer 
himself  to  show  that  the  working  man  is  standing  more  than  his  share  when  he 
loses  an  arm  or  a  leg  or  is  crippled  in  any  other  form.    The  widow  and  orphans 
have   to   get   along,    in   case   the   husband   is   killed,   with   an   amount   about  one- 
half,  or  in  some  cases  one- fourth  of  what  they  had  or  what  the  husband  earned 
before,  and  it  seems  an  injustice  that  the  working  man  should  contribute  from  his 
wages  any  part  of  this  sum.     There  are  only  four  countries  in  which  compensation 
is  paid   that   ask   that  the  workman   pay  any  of  this  amount,  and   I   do   not  sec 
why    America    wants    to    follow    these    four    countries,    or    why    Ohio    does.    It 
seems  to  me  that  the  Ohio  employer  can  be  just  as  liberal  as  is  Colonel  Kilboume 
and   the   rest  of  them   can.     He  admits,  while  most  of  the  rest  of  them  don't, 
that  in  case  the  amount  is  paid  by  the  employer  it  will  be  charged  to  the  cost 
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of  operation  just  the  same  as  you  pay  fire  insurance  or  any  other  kind  of 
insurance,  and  just  the  same  as  casualty  insurance  is  paid  now.  I  know  in  the 
construction  of  buildings,  any  of  the  large  buildings  in  Cleveland,  a  contractor 
takes  out  casualty  insurance  —  some  of  our  skyscrapers.  He  adds  it  to  the 
cost  of  his  contract  and  it  is  paid  by  the  person  who  constructs  the  building 
and  ultimately  by  the  tenants  of  the  building,  and  ultimately  it  is  thrown  on  the 
public  at  large.  The  employer  has  that  means  of  charging  his*  amount  on  some 
one  else,  and  as  ultimately  some  of  the  products  which  are  made  goes  back  to  the 
same  worker  as  the  consumer,  you  are  asking  that  worker  to  pay  double  the 
amount  —  both  as  a  wage  worker  and  as  a  consumer,  and  that  seems  to  me  is 
liardly  fair. 

In  reference  to  the  amount  of  compensation  that  should  be  paid,  that  matter 
was  not  taken  up  definitely  in  our  state  federation.  Our  local  federation  in 
Cleveland  was  of  the  opinion  that  the  maximum  compensation  should  be  in  the 
neighborhood  of  seventy  per  cent  of  the  wages  paid.  In  Germany  I  think  it  is 
sixty-six  and  two-thirds  per  cent;  and  that  the  minimum  amount  should  be  at 
least  $1.00  per 'day,  the  amount  to  be  paid  for  partial  or  total  disability,  or  to 
those  dependent  upon  the  party  killed,  to  be  based  upon  the  needs  and  require- 
ments of  each  case. 

Now  the  question  has  been  stated  by  the  Chairman  as  coming  from  the 
Chicago  meeting  that  it  was  the  unanimous  opinion  of  the  people  there  that  the 
amount  should  be  paid  in  small  amounts  per  week,  the  same  as  wages  are  paid. 
I  am  personally  of  the  opinion  that  there  should  be  some  loop  hole  left  in  a 
plan  of  that  kind.  Sometimes  there  are  opportunities  for  the  cripple  to  engage 
ii.  some  small  business  of  some  kind  that  may  make  a  livelihood  for  him  if  he 
should  be  given  the  entire  amount;  or  if  it  was  invested  for  him  it  would  prob- 
ably bring  him  a  better  income  than  the  amount  that  would  be  paid. 

Mr.  Chairman:  Under  the  German  act  it  is  left  to  the  discretion  of  the 
judge  whether  it  is  to  be  paid  in  installments  or  in  a  lump  sum. 

Mr.  Thomas:  That  is  satisfactory  to  me.  I  know  from  experience  that 
tbere  are  workmen  that  cannot  be  trusted  with  a  large  amount  of  money  who 
are  only  used  to  handling  their  weekly  wages.  Some  of  them  probably  would 
get  through  with  it  in  a  hurry ;  and  that  is  not  confined  to  the  workman  alone. 
That  will  include  also  men  in  other  positions  besides  workmen.  I  have  par- 
tioilarly  in  mind  a  young  man  who  got  $21,000  out  of  that  engineers'  accident 
on  the  C.  &:  V.,  and  who  had  his  faced  burned.  He  was  the  most  horrible  sight 
yon  ever  saw.  He  traveled  the  street  and  spent  that  money  right  and  left.  That 
$21,000  did  not  last  long,  and  it  ought  to  have  lasted  him  for  a  life  time  and 
provided   for  him  well  if  properly  invested. 

Our  opinion  in  Cleveland  as  to  the  total  amount  that  should  be  paid  is  that 
it  should  be  based  largely  on  what  the  Russian  law  calls  for  now,  instead  of  pay- 
ing—  as  I  understand  the  Russian  law,  it  provides  6G\  per  cent  of  the  worker's 
earnings  can  be  applied  to  the  relief  of  the  children,  if  there  are  sufficient  chil- 
dren to  add  16§  per  cent  to  eadi  child.  The  widow  received  3'>i  per  cent  of 
the  wages ;  or  iti  case  the  family  is  large  enough  the  total  wages  could  be  made 
for  the  support  of  that  family,  if  it  was  really  necessary.  It  also  adds  to  that, 
that  in  case  it  is  desired  ten  times  the  amount  of  pension  should  be  added,  and 
not  a  limited  maximum  amount  at  all.  I  feel  as  Mr.  Stackhouse  did,  where 
the  employer  is  criminally  negligent  in  not  providing  necessary  safeguards,  as 
provided  by  law,  the  employe  should  get  an  additional  amount,  should  be  en- 
titled to  sue  under  the  Norris  law  for  an  additional  amount  than  the  compensa- 
tion. Just  how  this  fund  shall  be  established  in  Oliio  I  am  not  definitely  pre- 
pared to  say.  We  are  satisfied  with  the  German  system  of  providing  a  State 
'fund,  for   having  the   employers  organize   if   you   like   and   each    industry   pay   to 
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that  fund  according  to  its  hazard,  and  then  the  amount  be  paid  out  in  definite 
amounts  to  the  workmen.  But  that  is  a  matter  of  detail.  Of  course,  it  will 
necessarily  have  to  be  worked  out  by  legal  minds  who  understand  the  constitu- 
tional provisions  that  are  required  in  Ohio  to  enact  a  law  of  this  kind.  And 
when  that  comes  up  it  seems  to  me  that  is  the  really  important  question,  that 
should  first  be  determined.  I  have  heard  the  quotations  from  the  German  law, 
I  have  read  in  the  Illinois  report  the  statement  from  the  gentleman  of  the 
Chicago  University;  I  have  read  the  decisions  of  the  New  York  court;  but  we 
are  dealing  with  the  Supreme  Court  of  Ohio,  and  I  haven't  that  faith  in  the 
Supreme  Court  of  Ohio  that  possibly  others  may  have.  Their  injustice  to  the 
workers  on  laws  of  this  character  has  been  shown  to  the  extreme;  but  I  feel 
satisfied  if  we  can  get  justice  in  a  matter  of  this  kind  and  if  from  a  national 
constitutional  standpoint  we  can  include  in  the  constitution  of  Ohio  provisions 
in  1912  that  can  provide  for  an  adequate  compensation  act,  a  compensatory  act 
if  you  like,  we  will  join  with  the  employers  and  we  will  meet  if  you  like,  man 
to  man,  and  discuss  these  questions  as  .they  should  be  discussed,  and  we  shall 
reach   some   agreement  with   them   on   what  a   law   of   this   character   should  be. 

Mr.  Chairman  :  Assuming  that  the  different  provisions  of  what  we  might 
call  a  tentative  uniform  act  of  the  Chicago  conference,  met  with  the  general 
approval  of  employes,  now  if  the  act  provided  that  in  case  it  was  declared  un- 
constitutional that  all  the  laws,  reciting  them  by  section,  picking  them  out,  so 
there  would  be  no  doubt  about  that,  saying  that  section  so  and  so,  and  so  shall 
be  re-instated  as  they  existed  at  the  time  this  tentative  act  was  adopted,  would 
that  be  satisfactory? 

Mr.  Thomas  :  Yes,  but  the  act  proposed  by  the  Chicago  conference  is  not 
satisfactory  to  the  employe  as  to  the  maximum  amount. 

Mr.  Chairman  :  Assuming  you  could  make  the  provisions  satisfactor>'  to 
both  sides? 

Mr.  Thomas:     Do  you  think,  as  a  lawyer,  that  could  be   done? 

Mr.  Chairman:  Answer  my  question.  Assuming  that  the  act  had  been  — 
the  provisions  of  it  were  agreed  upon  by  the  employers  and  employe  and  every- 
body interested,  then  if  the  act  provided  further  that  in  the  event  it  would  be 
declared  unconstitutional,  that  all  tlie  sections  which  had  b^en  repealed  by  them, 
and  set  them  out  section  6242,  and  so  on,  and  the  Norris  bill  and  the  Metiger 
bill,  and  every  one  that  had  any  bearing  whatsoever  upon  the  employers  liabilit)' 
would  be  re-instated  as  they  were  at  the  time  the  act  was  passed,  if  that  would 
not  be  satisfactory  to  the  Federation  of  Labor  of  the  State  of  Ohio? 

Mr.  Thomas:     If  such  a  thing  could  be  done,  I  think  it  would. 

Mr.   Chairman:     Assuming  that  that  would  have  a  proper  legal  effect  — 

Mr.  Thomas:     And  the  bill  that  would  be  passed  would  be  satisfactory  — 

Mr.  Chairman  :  You  think  that  would  satisfy  them  on  the  question  of 
effect  which  it  would  have  on  the  present  liability  laws?  The  point  I  want  to 
make  is  this:  I  understand  what  your  contention  is,  and  of  course  we  will  have 
to  meet  it  in  the  Legislature.  The  laboring  man  of  course  wants  all  the  pro- 
tection that  he  has  at  present.  If  we  could  present  an  act  which  the  Legislature 
might  see  fit  to  adopt,  the  laboring  man  wants  to  be  dead  sure,  and  the  repre- 
sentatives of  the  laboring  men  want  to  be  dead  sure  that  they  are  going  to 
get  a  more  equitable  act  than  the  acts  on  the  statute  books  today;  so  that  in 
case  employe  — 

Mr.   Thomas  :     That's   correct. 

Mr.  Chairman  :  So  in  case  the  members  of  the  Legislature  agree  that  we 
have  got  an  act  in  the  tentative  employers'  liability  act,  which  perhaps  is  not 
all  we  would  like  to  have,  but  we  will  agree  that  it  is  satisfactory;  then  by 
providing   that    in    the    event   any    of   the    compensation    act    should   be    declared 
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unconstitutional,  then  all  the  liability  acts,  setting  them  out  so  there  could  Ue 
no  misapprehension  as  to  what  they  were,  shall  be  ipso  facto  as  they  were. 

Mr.  Thomas  :  I  think  so.  The  workman  wants  to  know  positively  what 
he  is  going  to  get  is  better  than  what  he  now  has  before  he  gives  up  what  he  has. 

Colonel  Kilbourne:  It  would  seem  that  is  a  very  important  question. 
If  there  is  any  doubt  as  to  the  legality  of  a  compensation  act,  I  could  easily 
see  tiiat  the  laboring  man  would  not  consent  to  it  if  it  would  mean  the  giving 
up  of  their  former  liability  laws.  Is  there  any  doubt  whether  that  could  be 
effected  ? 

Mr.  Chairman  :     No,  that  is  always  done. 

Mr.  Thomas  :  I  would  like  to  have  it  noted  here  that  I  have  a  brief  that 
was  gotten  up  by  the  attorney  who  drew  up  the  Norris  law,  and  I  would  like 
to  have  it  inserted  in  the  proceedings  of  the  Commission  so  that  you  may  know 
the  legal  statute  of  the  Norris  law  as  we  presented. 

Mr.  Chairman  :  That  all  goes  to  the  point  whether  the  Legislature  can 
pass  an  act  not  only  modifying  the  fellow-servant  rule,  but  they  can  go  further. 
They  can  simply  wipe  off  the  board,  so  to  speak,  as  they  did  in  Oregon.  And 
I  can  give  you  decisions  here  which  go  to  show  we  can  wipe  out  the  fellow- 
servant  law^,  assumption  of  risk  and  contributory  negligence ;  not  only  wipe  it 
out,  but  we  can  wipe  it  right  off  the  slate.  That  has  been  done  in  different 
parts  of  the  country,  but  it  has  been  held  to  be  constitutional.  All  those  com- 
mon law  defenses  can  be  wiped  out  of  existence  by  an  act  of  the  Legislature 
which  has  a  right  to  declare  whether  they  have  a  cause  of  action  or  not. 

Mr.  Thomas:    Have  you  the  new  Oregon  law? 

Mr.  Chairman:  No,  I  haven't:  but  there  is  no  question  of  the  right  of  the 
legislature  to  wipe  out  what  is  known  as  the  common  law  defenses. 

Mr.  Thomas  :  I  also  understand  that  the  Minnesota  Supreme  Court,  in  a 
recent  decision,  wiped  out  the  defenses  of  the  assumed  risk  and  fellow-servant 
rules. 

Mr.  Chairman  :  The  state  of  Nebraska  passed  an  act  making  transportation 
companies  insurers  of  the  safety  of  the  passengers  except  where  the  negligence  on 
the  part  of  the  passenger  was  willful  and  malicious.  Vou  know  it  has  been  the 
the  law  for  a  great  many  years  that  railroad  companies  are  insurers  of  the  safe 
delivery  of  property,  in  the  condition  in  which  it  was  received  when  it  was  put 
into  the  freight  house  and  accepted;  if  it  was  not  delivered  in  as  good  condition  as 
that,  they  pay  the  damages ;  and  so  along  comes  the  legislature  here  and  says, 
vre  are  going  to  have  the  same  rule  about  human  beings  as  you  have  about  carrying 
his  trunk;  that  they  are  the  insurers  of  the  safety  of  carrying  the  passenger, 
except  where  the  negligence  of  the  passenger  is  willful  and  malicious;  and  the 
Supreme  Court  of  the  United  States  decided,  upholding  that  statute.  That  goes 
a  long  way  on  the  insurance  scheme,  insuring  people  against  injuries. 

Mr.  Thomas:  I  would  like  to  have  the  Commission  make  somo  further 
investigation  in  regard  to  the  statements  of  Mr.  Schwcdtman  as  to  the  number  of 
accidents  in  farming  in  Germany.     I  think  they  are  rather  large. 

Mr.  Chairman:  There  is  no  question  about  those  figures  being  accurate  in 
Germany. 

Mr.  Rohr  :    You  mean  those  tables  on  those  charts,  yesterday? 

Mr,  Chairman  :   There  is  no  question  about  that. 

The  following  paper  was  read  by  Mr.  Harry  Thomas  of  Cleveland,  Ohio: 

1.  What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  State  with 
regard  to  liability  of  employers  for  accidents  to  their  employes?  What,  if  any,, 
are  your  suggestions  as  to  the  amendment  of  the  law? 


.380  PUBLIC   HEARINGS  OF  COLUMBUS. 

Answer:  Very  good  as  far  as  it  goes.  No  one  can  question  the  absolute 
fairness  of  the  Employers'  Liability  Law  in  Ohio  as  it  applies  to  railroad  em- 
ployes; because  it  seeks  to  place  the  burden  for  the  loss  of  human  life  and  limb 
upon  those  who  receive  profit  from  the  railroad  industry.  If  any  changes  arc 
contemplated  in  the  Norris  bill  they  should  be  to  strengthen  and  broaden  it,  so 
that  employes  in  the  hazardous  trades  will  have  the  same  rights  as  railroad 
employes,  and  this  can  only  be  done  by  entirely  removing  the  burden  of  the 
fellow-servant,  assumed  risk  and  contributory  negligence  rules.  No  employers' 
liability  law  will  ever  be  fair  and  just  until  it  takes  the  burden  from  the  backs  of 
the  widows,  the  cripples  and  the  orphans,  and  places  it  upon  the  industry  where 
it  belongs. 

2.  What  is  your  opinion  of  the  operation  and  adequacy  of  the  labor  law  of 
this  state  in  relation  to  the  prevention  of  accidents,  and  what,  if  any,  are  your 
suggestions  for  its  amendment  in  that  regard? 

Answer:  Totally  inadequate,  because  much  of  the  legislation  now  on  the 
books  is  not  in  force  and  never  will  be  until  both  a  fine  and  a  workhouse  sentence 
are  added  after  the  first  oflFense.  Any  employer  who  deliberately  violates  the 
laws  made  to  protect  human  life  is  the  kind  of  lawbreaker  who  should  be  put  in 
jail,  and  that  is  the  only  way  to  compel  respect  for  life  saving  laws. 

3.  Is  the  court  and  jury  system  for  fixing  the  responsibility  for  industrial 
accidents  now  existing  in  the  State  satisfactory  in  its  operation?  If  you  answer 
no,  state  why. 

Answer  —  Yes,  as  to  the  jury  system,  but  the  court  system  is  not  satisfactory, 
in  that  the  present  law  permits  judges  to  usurp  the  function  of  the  jury,  in 
taking  cases  from  their  consideration  and  entering  a  judgment  for  the  defend- 
ant. We  demand  that  the  degree  to  which  the  injured  may  have  been  responsible 
be  left  to  the  judgment  of  his  peers  and  not  to  the  determination  of  a  judge,  who 
in  many  instances  is  prejudiced,  technical  and  inclined  too  much  to  precedent 
We  further  insist  that  personal  injury  cases  be  given  precedent  on  all  civil  court 
dockets.  The  delay  incident  to  such  cases  works  an  irreparable  injury  on  the 
plaintiff. 

4.  Are  you  in  favor  of  a  system  under  which  all  accidents  to  employes 
shall  be  compensated  for  without  regard  to  negligence,  but  under  which  the 
comi  ensatian   paid  shall  be  limited  in  amount?    Please  state  reasons   for  your 

answer. 

Answer:  Yes,  we  are  thoroughly  in  favor  of  a  just  system  of  workingmcn's 
compensation  that  will  result  in  placing  in  the  hands  of  the  widow  and  the  cripple 
one  hundred  cents  on  the  dollar,  and  not  one-half  or  less  than  one-half,  as  is  the 
case  now  under  the  lawsuit  system.  But  we  are  unqualifiedly  opposed  to  any  plan 
that  does  not  give  to  the  widow  or  cripple  the  right  to  elect  whether  to  accept 
a  coini)ensation  provided  by  a  Workingmen's  Compensation  Act  or  rely  upon  the 
rights  extended   under   the   Employers'   Liability  Act  now  on  the   statute  books. 

First :  No  sane  person  intentionally  gets  injured  or  killed,  and  in  999  cases 
out  of  1,000  the  injuries  or  death  can  be  directly  charged  to  commercial  and 
corporation  prccd,  and  the  killing  pace  at  which  modern  day  industry  is  carried  on. 

Second :  Because  every  civilized  country  in  the  world  except  the  United 
States  has  a  Workinpmon's  Compensation  Law,  by  which  the  cost  of  accidents 
in  industry  is  paid  in  full  to  the  injured  man,  and  is  not  frittered  away  by  ex- 
pensive litiRation.  New  York  state  has  just  adopted  this  system.  A  recent  journal 
o^  national  repute  says  that  while  New  York  is  now  in  advance  of  any  other  state. 
it  is  only  about  as  humane  as  Turkey. 
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5.  If  you  are  in  favor  of  such  a  plan  are  you  of  opinion  that  the  expense 
should  be  borne  by  the  employer  or  shared  by  employer,  employe  and  state? 

Answer:  In  the  practical  operation  of  a  Workingmen's  Compensation  Law, 
the  expense  is  never  borne  by  the  employe.  It  is  borne  by  the  industry.  There- 
fore the  industry  should  bear  this  burden,  and  no  part  of  it  should  be  placed 
upon  the  employe  or  state. 

6.  What  is  your  experience  as  to  the  value  of  relief  associations  of  employes? 

Answer:  Relief  associations  conducted  by  the  employes  are  generally  satis- 
factory. But  when  conducted  or  dominated  by  the  employers  they  are  invariably 
mere  schemes  for  securing  cheap  releases  from  widows  and  orphans  and  thus 
defrauding  them  out  of  their  legal  rights.  It  is  safe  to  say  that  the  operation 
of  relief  associations  by  employers  in  the  State  of  Ohio  in  the  last  ten  years  has 
resulted  in  cheating  widows  and  cripples  out  of  hundreds  of  thousands  of  dollars 
tliat  they  are  legally  entitled  to. 

Questions  7,  8  and  9  should  be  answered  by  individual  unions,  as  this  is  a  dele- 
gated body. 


FRIDAY  AFTERNOON. 

December  2,   1910. 

Mr.  Ch.^irman  :  We  will  now  have  the  pleasure  of  hearing  from  Mr.  J.  J. 
Roby. 

Mr.  Roby  :  Mr.  Chairman  and  gentlement  of  the  Commission,  as  one  repre- 
senting the  coal  operators  of  the  State,  I  have  prepared  a  paper  which  I  will  read 
later;  but  I  would  like  to  preface  the  reading  of  that  with  some  preliminary 
remarks. 

I  have  the  report  of  the  Chief  Inspector  of  Mines  for  the  year  1908,  on  page 
9,  a  table  "Summary  and  Comparison  of  the  Coal  Trade  for  the  years  1907  and 
1908,"  which  shows  that  there  were  employed  at  the  mining  of  coal  in  the  State 
of  Ohio,  during  the  year  1908,  50,207  persons.  On  page  135  of  the  same  report, 
the  'Table  showing  the  number  of  tons  of  coal  mined  to  the  life  lost,  to  the 
serious  injury  and  to  the  total  number  of  fatal  and  serious  accidents  for  each 
year  since  the  creation  of  the  department."  This  table  shows  that  during  the  year 
11K>8  there  were  112  fatal  accidents,  420  serious  accidents.  Now,  gentlemen,  1  want 
to  first  submit  that  the  percentage  of  both  fatal  and  s?rious  accidents  as  compared 
with  the  nimiber  of  persons  employed  in  mines  is  very  small.  This  table  shows 
that  during  the  year  1890  there  was  mined  for  each  fatal  accident  280,687  tons; 
for  each  serious  accident  22(T,708  tons;  for  each  serious  and  fatal  accident  r2"),413 
tons.  For  the  year  1900,  ten  years  later,  there  was  mined  28r),r)8G  tons  for  each 
fatal  accident;  93.848  for  each  serious  accident,  and  70,013  tons  for  each  fatal 
and  serious  accident.  For  the  year  1908,  234,817  tons  mined  for  each  fatal  acci- 
dent; 61,708  tons  for  each  serious  accident,  and  only  48,8()2  tons  for  each  serious 
and  fatal  accident. 

Mr,  Chairman  :    Please  add  the  tonnage  of  1900. 

Mr.  Roby:    The  total  tonnap^c? 

Mr.  Chairman:    Yes. 

Mr.  Roby:  I  will  look  that  up  and  supply  that  to  the  stenographer  if  that 
will  be  satisfactory. 

Mr.  Savage:    26,287,^00  tons. 

Mr.  Chairman  :  I  would  like  also  the  wages  paid  out  to  produce  the  tonnage, 
if  you  have  got  that. 
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Mr.  Savage:   I  have  not  got  that.    That  would  be  emphatically  truthful. 

Mr.  Chairman:    Mr.  Worstell  had  that. 

Mr.  Roby:  At  page  129,  subject  "Accidents  and  Their  Causes"  —  I  will  sub- 
mit that  book  and  I  would  like  to  have  these  tables  and  this  subject  on  pages  129 
and  130  made  part  of  the  record: 

While  there  was  a  very  large  decrease  in  the  total  tonnage  for  the  year, 
the  number  of  persons  employed  in  the  mines  increased  over  2,000  persons, 
and  the  number  of  fatal  accidents  decreased  from  153  in  1907  to  112  in  the  year 
1908,  or  26.7  per  cent.  The  number  of  tons  of  coal  mined  to  the  life  lost  was 
234,713  tons,  as  compared  with  211,542  during  the  preceding  year. 

Falls  of  roof  claimed  the  greatest  number  of  fatal  accidents,  70  in  all,  or 
61.8  per  cent;  mine  cars,  16,  or  14.8  per  cent;  the  use  of  electricity,  5,  or  4.7  per 
cent,  and  explosions  of  powder,  3,  or  3.7  per  cent. 


The  serious  accidents  by  falls  of  roof  were  178;  mine  cars  135;  falls  of 
roof  showed  a  decided  decrease,  191  being  reported  in  the  year  1907,  but  those 
caused  by  mine  cars  remained  identically  the  same  — 135.  This  was  also  the 
case  in  the  number  resulting  fatally,  16.  Accidents  from  this  cause  are  seemingly 
increasing,  since  the  number  employed  was  greater  and  the  tonnage  much  less, 
notwithstanding  that  this  department  has  issued  printed  rules  and  orders  against 
the  riding  on  front  end  of  trips  and  jumping  on  them  when  running  at  high 
speed. 

Now,  Mr.  Chairman,  my  purpose  in  introducing  this  matter  from  the  Chief 
Inspector's  report  is  to  show  that  many  of  our  accidents  are  due  to  the  ten- 
dency to  defy  orders  issued  for  the  safety  of  employes.  In  making  that  state- 
ment I  do  not  charge  the  miners  as  a  class  with  doing  that,  but  there  are  un^ 
doubtedly  numbers  of  them  that  do,  as  is  clearly  indicated  by  the  reduction  of 
accidents  from  fall  of  roof,  while  the  accidents  resulting  from  mine  cars  is 
identically  the  same  after  the  Mine  Inspector  issued  an  order  calling  particular 
attention  to  the  danger  of  jumping  on  mine  cars  while  running  at  speed. 

Now,  Mr.  Chairman,  in  considering  this  proposition  we  have  not  taken  into 
consideration  the  constitutional  limitations.  We  are  not  attorneys  and  there- 
fore are  not  competent  to  treat  that  subject.  We  cannot  come  before  you  and 
recommend  a  compensation  act  as  the  most  feasible  method  of  handling  the 
questions  at  issue  and  then  say  that  it  would  be  unconstitutional.  Therefore, 
we  leave  that  subject  to  the  Honorable  Commission. 

If  a  workman  be  injured  as  a  result  of  the  failure  of  his  employer  to 
comply  with  the  law,  such  workman  or  his  dependents  has  recourse  upon  the 
employer. 

If  a  workman  be  injured  as  the  result  of  his  own  failure  to  comply  with 
the  law  and  his  employer  has  made  no  failure  to  contribute  towards  the  acci- 
dent, should  the  employer  be  required  to  pay  a  damage? 

In  the  first  instance,  the  employe  is  protected  by  recourse  upon  his  em- 
ployer. In  the  other  instances  the  burden  rests  either  directly  or  indirectly  upon 
society;  indirectly  if  the  injured  is  a  person  of  means;  directly  if  he  has  no 
means. 

While  the  dependents  of  a  workman  should  be  protected,  it  would  not  be 
reasonable  to  provide  the  same  protection  for  the  dependents  of  an  imprudent 
workman  as  for  the  dependents  of  a  prudent  workman. 

Among  our  citizens  we  have  large  numbers  who  are  neither  emptoycrs 
or  employes  and  the  imprudent  rarely  if  ever  fare  as  well  as  the  prudent,  so 
why  should   we  provide   otherwise    for   workmen   or  their   dependents? 
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If  upon  completion  of  your  investigation  you  find  that  a  compensation  act 
is  essential  and  that  you  must  so  recommend,  we  believe  that  the  following 
provisions  should  be  made  in  coimection  therewith. 

(a)  That  a  state  board  should  be  created,  under  bond  of  ample  amount 
to  insure  the  safety  of  the  fund,  to  administer  the  funds  and  all  matters  per- 
taining to  the  injuries  and  compensation;  the  cost  of  administration  to  be  borne 
by  the  State. 

(b)  That  the  various  occupations  or  trades  be  graded  or  grouped  after 
the  manner  employed  by  accident  insurance  companies,  and  that  injuries  be 
graded  in  a  like  manner  creating  a  schedule  of  injuries  and  compensation. 

(c)  That  the  employer,  the  employe,  and  the  State  each  contribute  equally 
to  a  fund  from  which  compensation  shall  be  paid.  That  said  board  shall  pre- 
scribe a  maximum  and  a  minimum  amount  for  said  fund  which  shall  be  main- 
tained within  those  limits,  the  rate  to  increase  as  the  fund  decreases  and  vice 
versa.-  The  employer  to  deduct  from  the  earnings  of  employes  the  employes' 
proportion  and  pay  into  said  fund;  the  State  to  pay  its  proportion  from  the 
general   fund.  * 

(d)  That  workmen  injured  while  engaged  at  their  employment  be  com- 
pensated according  to  the  schedule  of  injuries  except  as  hereinafter  provided. 

(e)  That  no  compensation  be  made  except  upon  written  proof  under  oath 
of  the  attending  physician,  the  employer  or  his  agent,  and  the  injured  or  his 
lawful  agent,  that  the  injury  was   sustained. 

(f)  That  in  the  event  the  injury  occurred  as  a  result  of  the  wilful  act 
or  negligence  of  the  injured,  that  none  of  the  compensation  provided  in  said 
schedule   be   paid. 

(g)  That  in  the  event  the  injury  occurred  as  a  result  of  nculij^cncc,  not 
wilful  upon  the  part  of  the  injured,  that  only  two-thirds  the  compensation 
provided  in  said  schedule  be  paid. 

(h)  That  in  event  of  death  and  the  injured  be  unmarried  and  without 
dependent  relatives,  that  only  one-fifth  the  compensation  provided  in  said  sched- 
ule be  paid. 

In  conclusion,  we  desire  to  emphasize  the  danger  of  crippling  the  in- 
dustries of  this  State  and  believe  the  matter  of  compensation  for  injury 
should  be  national  rather  than  a  state  movement,  but  in  the  event  your  honor- 
able body  acts  along  other  lines,  we  hope  you  will  give  thoughtful  consider- 
ation to  the  foregoing,  bearing  in  mind  that  our  suggestions  will  more  nearly 
discourage  recklessness  and  carelessness  than  a  compensation  without  consider- 
ation of  the  act  of  the  injured,  and  that  the  employer,  the  employe  and  the 
public  would  be  more  interested  than   by   any  other   plan. 

We  would  also  suggest  that  you  give  consideration  to  the  potent  fact  that 
in  foreign  countries  where  a  compensation  act  is  in  vogue,  that  the  government 
encourages  the  selling  of  products  through  central  selling  agencies,  thereby 
securing  a  price  for  the  products  which  enables  the  industry  to  carry  the  bur- 
den, while  in  this  country  and  particularly  in  this  State,  such  action  is  for- 
bidden by  law. 

In  the  event  a  compensation  act  be  passed  we  believe  all  prior  acts  per- 
taining to  employers'  liability  should  be  repealed,  especially  the  so-called  Norris 
act. 

In  any  event,  we  believe  that  the  Norris  act  should  be  repealed,  tlie  same 
being  iniquitous   and   unfair  to   employers   of  labor. 

Respectfully  submitted, 

OHIO    COAL    OPERATORS, 

By   J.   J.    RoBY. 
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We  believe  that  instead  of  State  action  providing  for  compensation  ti^ 
injured  workmen,  efforts  should  be  directed  towards  securing  a  national  act 
so  as  to  secure  uniformity  and  equity  to  all.  The  laboring  people  of  our  State  aie 
dependent  upon  the  employers  and  are  only  prosperous  to  the  extant  tfacir 
employers  are  prosperous,  consequently  any  act  that  would  handicap  the  employer 
in  competition  with  his  product  in  the  market,  would  affect  his  prosperity 
likewise  the  prosperity  of  the  employe. 

Coal  from  Ohio  mines  which  must  be  sold  in  competition  with  coal  fi 
West  Virginia  at  a  small  margin,  sometimes  no  margin  and  frequently  at  a 
cannot  stand  any  burden  it  does  not  now  carry  arid  either  the  operators  or  rail 
prosper  to  any  degree. 

Even  a  national  compensation  act  has  its  dangers  to  society.  Our  accidot 
insurance  companies  after  many  years'  experience  have  determined  the  risB  cf 
the  various  occupations  of  mankind  and  so  thorough  have  been  their  observations 
that  they  now  for  a  fixed  premium  assume  the  risk  of  life  which  for  examplr 
may  be  $500  in  one  occupation,  $1,000  in  another,  $2,000  in  another,  $5,000  m 
another,  etc.,  with  a  corresponding  risk  for  the  loss  of  a  finger,  a  hand,  a  foot,  a^ 
leg,  or  an  eye.  They  also  provide  a  compensation  in  the  event  of  disability' 
from  lesser  accidents. 

The  danger  lies  in  creating  the  incentive,  (1)  for  suicide  by  those  wl» 
commit  such  without  that  incentive,  (2)  those  who  are  tired  of  worldly  troublo^ 
(3)  to  sell  members  of  the  body  at  a  fixed  price,  (4)  to  suffer  injury  rather 
than  labor,  as  exemplified  by  the  surgeon  of  a  well  to  do  person  who  had  suffcrei 
the  loss  of  an  ear  in  an  accident,  advertised  that  he  would  pay  $150  to 
person  who.  would  give  up  an  ear  nearly  like  the  ear  of  his  patient,  had  sev< 
persons  offer  an  ear,  selected  one  and  transplanted  it  to  the  head  of  his  paticsift. 
Therefore  it  is  evident  that  should  a  compensation  be  fixed,  which  any  person 
valued  more  than  the  member  of  his  body  to  which  it  applied,  there  would  be 
the  incentive  to  make  the  trade,  and  the  opportunity  would  ever  be  present. 

It  would  surely  open  a  door  wide  for  fraud,  and  the  employer  with  meagie 
caiptal  might  be  made  a  pauper. 

An  act  of  government  which  creates  fear  and  unrest  or  lessens  confidence 
in  our  industrial  affairs  creates  panic  and  labor  bears  it  full  share  of  the  resultaflt 
evil. 

The  production  of  coal  in  this  State  is  under  the  police  power  of  the  Stale 
and  regulated  by  special  act  of  the  legislature  passed  at  the  last  session  thereof 
and  embodies  all  the  safe  guards  to  employes  which  could  be  reasonably  pn>- 
vided  by  a  commission  of  miners  and  operators  with  the  aid  of  the  chief  inspector 
of  mines  after  a  thorough  investigation  of  the  conditions. 

We  believe  that  the  employe  operating  a  machine  or  engaged  at  any 
of  work  and  always  present,  is  usually  better  able  to  detect  defects  or  danger 
any  one  else  and  should  be  required  not  only  to  gi\c.  notice  of  defect  or  danger, 
but  to  cease  work  until  same  is  remedied.  We  believe  in  systmatic  inspectsoi^ 
by  competent  inspectors  but  inspectors  cannot  always  be  present  and  the  emptsyc 
should  nid  by  safej^uardinc:  himself  and  coworkers  in  the  absence  of  inspcctof* 

The  employe  certainly  has  some  duty  to  perform  to  himself,  to  his  co-workcf» 
and  to  society  of  which  he  is  a  part. 

We  secondly  want  to  call  your  attention  to  the  distinct  difference  bctweoi 
the  co:i\  mining:?  industry  and  manufacturing  as  related  to  the  question  of  employ- 
ers'   liability. 

(a)  About  seventy- five  per  cent  of  the  employes  of  mines  by  the  provision* 
of  law  and  the  terms  of  the  contract  with  their  employers  are  substantially  then' 
own  ma«;ters,  the  operator  providing  them  with  a  place  to  work  and  suppl3ring 
them   with   timber   with   which   to  secure  their  safety. 
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(b)  By  the  very  nature  of  things  a  mining  operation  is  largely  conducted 
underground  and  in  darkness,  and  by  reason  of  the  necessarily  great  number 
of  and  widely  separated  galleries  of  the  mine,  extending  over  many  acres,  the 
difficulty  of  supervision  of  workmen  is  greatly  increased,  and  every  workman  is 
more  or  less  his  own  master.  The  supervision  usually  employed  and  practicable  in 
a  factory  would  be  prohibitive  in  a  coal  mine.  The  price  secured  for  any  product 
limits  the  cost  of  production  including  supervision. 

We  believe  that  a  National  Workmen's  Compensation  Act  on  a  proper 
basis  would  best  meet  the  conditions  confronting  employers  and  employes,  but 
we  believe  that  such  an  act  upon  the  part  of  the  State  of  Ohio  would  especially 
work  a  hardship  upon  the  coal  mining  industry  of  this  State  for  the  reasons 
hereinbefore  set  forth.  The  operators  would  surely  suffer  loss  of  trade  and 
while  such  an  act  would  naturally  benefit  the  injured  wherein  could  it  help  the 
miners  as  a  whole  if  they  lose  the  opportunity  to  labor  in  proportion  to  the  opera- 
tors' loss  of  trade  which  is  bound  to  follow. 

There  are  many  small  operators  with  meagre  capital  barely  existing  under 
the  already  adverse  conditions  and  with  a  compulsory  compensation  act  one  or 
two    fatal   accidents  would  result  in  bankruptcy. 

Columbus,  Ohio,  November  30,  1910. 
Honorable  Employers'  Liability  Commission. 

Gentlemen  —  Representing  the  Coal  Mine  Operators  of  Ohio,  we  desire 
to  present  the  following  as  our  views  and  recommendations .  relating  to  the 
question  of  employers'  liability  or  compensation  for  injury  to  workmen. 

We  first  desire  to  call,  your  attention  to  the  great  disadvantage  under  which 
Ohio  mines  are  now  operating  in  comparison  with  mines  of  other  States,  whose 
product  comes  in  direct  competition  with  the  product  of  our  mines,  for  the 
purpose  of  showing  that  any  additional  burden  placed  upon  our  industry  which 
is  not  placed  upon  the  mines  competing  with  us,  would  work  an  undue  hard- 
ship to  our  industry  and  result  in  loss  of  trade  to  us  and  loss  of  opportunity  to 
labor  to  our  employes. 

(A)  We  are  solely  dependent  upon  union  labor  for  operating  our  mines 
under  a  contract  providing  for  the  highest  prices  for  all  classes  of  labor  in  the 
history  of  the  industry,  and  by  the  terms  of  said  contract  we  are  not  only  re- 
quired to  employ  union  labor  but  are  required  to  collect  from  our  employes  the 
means  of  maintaining  the  organization. 

(B)  Only  a  few  years  ago  Ohio  produced  twice  the  tonnage  of  coal  pro- 
duced by  the  State  of  West  Virginia,  but  today  conditions  have  been  reversed 
and  West  Virginia  produces  twice  the  tonnage  produced  by  Ohio.  West  Vir- 
ginia mines  are  operated  by  non-union  labor  receiving  for  the  same  amount  and 
kind  of  work  only  60  cents  for  each  dollar  paid  to  our  labor.  We  are  required 
to  pay  a  mule  driver  33}  cents  per  hour  while  in  West  Virginia  the  same  service 
is  performed  for  17J  cents  per  hour. 

(C)  Notwithstanding  the  fact  that  the  shores  of  our  Great  Lakes  are 
within  the  borders  of  our  State  and  within  150  miles  of  our  mines,  we  are  re- 
quired to  pay  a  rate  of  85  cents  per  ton,  while  West  Virginia  mines  are  only  re- 
quired to  pay  a  rate  of  96}  cents  for  distances  varying  from  240  to  350  miles. 
It  is  therefore  apparent  that  the  cost  of  production  plus  the  cost  of  transporta- 
tion is  so  favorable  to  West  Virginia  as  to  enable  that  State  to  secure  the  trade 
upon  the  delivered  price  of  the  product  as  against  Ohio  coal,  which  factor  fully 
accounts  for  the  greatly  increased  production  of  West  Virginia. 

(D)  The  State  of  Ohio  already  has  a  more  stringent  code  of  mining  laws 
than   the  State  of  West  Virginia  and  the  same  are  more  rigidly  enforced,  en- 

85 


386  PUBLIC   HEARINGS  OF  COLUMBUS. 

« 

tailing  a  great  amount  of  expense  on  the  part  of  the  operators  to  comply  there- 
with, besides  the  present  liability  laws  and  the  courts  are  more  favorable  to  the 
employe  here  than  there. 

(E)  Unfortunately  as  the  mine  workers  in  our  mines  became  more  thor- 
oughly organized  there  developed  a  tendency  to  use  the  force  of  the  organization 
in  upholding  disregard  of  rules  and  orders  issued  for  the  safety  of  employes, 
which  tendency  has  grown  to  the  point  where  in  many  cases  the  operator  cannot 
discharge  an  employe  without  a  suspension  of  work  at  his  mine.  Numerous  in- 
stances can  be  cited  wherein  employes  have  met  death  as  a  result  of  refusing 
to  comply  with  orders  given  by  their  superior  for  their  safety.  In  another  in- 
stance it  can  be  shown  where  employes  refused  to  comply  with  orders  issued 
for  their  safety  and  the  operator  began  a  prosecution  for  violation  of  a  specific 
law,  fearing  to  discharge  lest  a  strike  would  follow  and  the  miners'  organiza- 
tion suspended  work  at  the  mine,  demanding  a  withdrawal  of  the  prosecution. 
From  the  foregoing  it  will  be  seen  that  the  operator  is  not  in  full  control  of 
his  property  and  is  not  fully  the  master  in  the  sense  of  the  law,  and  as  he 
should  be  if  he  is  to  be  held  liable. 

Now,  Mr.  Chairman,  we  fully  realize  your  difficulties ;  but  I  would  like  to 
emphasize  the  fact  that  the  coal  mining  industry  of  our  State,  and  in  that  con- 
nection I  want  to  say  the  miners  and  operators  are  partners  in  business,  is  sur- 
rounded by  conditions  peculiar  to  itself,  and  conditions  which  do  not  affect 
manufactories,  railroads,  and  other  industries.  The  mine  workers  of  Ohio, 
through  their  organization,  liave  spent  hundreds  and  thousands  of  dollars  in 
an  effort  to  unionize  the  coal  miners  of  West  Virginia.  They  have  failed,  and 
for  reasons  that  arc  just  as  patent  as  that  the  competition  of  West  Virginia 
handicaps  the  operators  in  Ohio.  I  have  known  a  number  of  the  mine  workers 
who  have  gone  into  the  State  of  W'est  Virginia  in  an  effort  to  agitate  the 
organization  of  the  miners,  and  almost  invariably  they  have  been  brought  back 
to  our  hospitals  in  Ohio.  The  miners  will  bear  me  out  in  this  statement.  While 
the  coal  in  Ohio  is  the  same  coal  as  in  West  Virginia,  and  the  conditions  are 
somewhat  parallel,  yet  in  West  Virginia  the  veins  are  thicker,  the  quality  of 
coal  IS  probably  superior,  and  with  the  non-union  labor  in  West  Virginia,  operat- 
ing on  a  scale  of  about  60  per  cent  of  our  scale  here,  and  the  railroads,  being 
interested  directly  or  indirectly  in  some  of  the  large  mine  operations,  make  a 
freight  rate  of  so  little  above  ours  that  the  cost  of  production  and  the  cost  of 
transportation  on  the  coal  in  W>st  Virginia  absolutely  fixes  the  prices  in  our 
markets.  No  one  deplores  that  any  more  than  the  operator,  and  the  miners 
join  in  with  us  heartily  and  would  be  glad  to  see  that  condition  corrected.  And 
while  1  do  not  resolve  this  into  an  argument  of  trade  conditions,  personally  I 
think  the  miners  of  Ohio  are  making  a  mistake  that  they  do  not  help  to  meet 
those  conditions  by  making  us  a  scale  here  that  will  regain  our  trade  which  has 
been  lost  to  West  Virginia.  I  think  it  would  further  organize  the  West  Vir- 
t^inia  miners.  Tlie  oi)erators  of  Ohio  have  worked  hand  in  hand  with  the  miners' 
organizatior..  We  meet  them  in  convention  and  fix  our  trade  contract.  Our 
scale  of  labor  wliirh  wc  have  to  apply  in  operating  our  mines,  we  negotiate  a 
contract  on  the  best  terms  we  can :  but  the  miners  have  since  1906,  when  the 
price  for  mining  a  ton  of  pick  mined  coal  in  the  State  of  Ohio  was  45  cents, 
has  been  gradually  advancing  until  today  it  is  95  cents.  We  do  not  want  to 
beg  the  proposition,  but  we  simply  rest  the  matter  in  your  hands  with  the  plain 
statement  of  facts,  and  we  earnestly  hope  that  it  will  be  given  your  serious 
consideration. 

Mr.  Chairm.^n:  How  much  did  it  cost  in  1908  per  ton,  to  mine  a  ton  of 
coal,  in  wages?     You  said  now  it  is  95  cents. 
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Mr.  Roby:    The  mining  rate  then  was  90  cents. 

Mr.  Chairman:  How  much  more  wages  gets  into  the  production  of  ton- 
nage in  1908  in  wages,  above  the  price  paid  the  miner?  I  understand  this  90 
cents  is  paid  to  the  man  who  picks  it  out  in  the  room  and  loads  it.  Now,  of 
course,  there  are  other  people  who  have  to  handle  that  coal  in  order  to  get  it 
into  the  car.  How  much  wages  have  to  go  on  that  coal  to  get  it  into  the  freight 
cars,  rationally  speaking? 

Mr.  Roby:     You  mean  the  cost  of  labor  aside  from  mining? 

Mr.  Chairman  :  I  want  to  know,  in  other  words,  all  of  the  cost  to  put  a 
ton  of  coal  in  a  freight  car,  in  wages.    One  factor  is  90  cents.    How  much  more? 

Mr.  Roby  :  That  is  the  best  rate  for  pick  mining.  A  little  better  than  80 
per  cent  of  the  coal  is  mined  by  machinery.  That  takes  a  different  rate,  and 
the  cost  of  a  ton  of  coal  is  as  varied  as  the  number  of  mines  in  the  State,  and 
there  are  hardly  two  mines  having  the  same  cost  of  production.  You  would 
have  to  take  the  total  in  order  to  arrive  at  anything  like  an  average  basis.  One 
mine  may  cost  a  few  mills  per  ton  more  than  another,  and  another  may  cost 
ten  cents  per  ton  more.  There  are  so  many  conditions  that  influence  the  cost 
of  production  that  the  cost  at  any  one  mine  or  group  of  mines  would  not  be 
of  any  use  in  arriving  at  any  basis.  You  would  practically  have  to  take  the 
entire  production  to  figure  this. 

Mr.  Chairman  :     We  can  get  that  from  Mr.  Wirmel. 

Mr.  Ratchkord:     Mr.  Kearns  and  the  Miners'  Department. 

Mr.  Chairman  :  The  reason  I  ask  you  that  question  is  this.  I  want  to 
ask  you  what  you  think  about  the  Montana  act.  We  have  the  Montana  act 
covering  the  compensation  for  personal  injuries  received  at  the  coal  mines.  That 
law  provides  that  the  operator  shall  pay  1  cent  a  ton  into  the  state  treasury; 
he  is  authorized  further  to  pay  1  per  cent  of  the  wages  paid  out  in  producing 
that  tonnage  into  the  state  treasury ;  and  in  case  a  miner  is  killed  and  proof 
of  that  is  furnished  to  the  state  auditor,  and  the  dependents  of  the  miner  killed, 
come  into  court  and  prove  they  are  his  dependents,  then  the  state  auditor  is 
authorized  to  issue  a  voucher  for  $^3,000.  In  the  case  of  total  disability  to  pay 
$1.00  a  day;  in  case  of  the  loss  of  an  eye  $1,000;  in  case  of  the  loss  of  a  foot 
$1,000;  in  case  of  the  loss  of  a  hand  $1,000;  in  addition  thereto  if  he  is  totally 
disabled.  Xow  we  know  in  1908  you  mine  operators  produced  26,287,800  tons, 
and  just  for  the  sake  of  argument,  it  will  not  be  accurate  —  suppose  it  cost  one 
dollar  a  ton  to  put  that  coal  into  the  cars  —  I  expect  that  is  a  little  too  high  — 
that  would  give  us  —  take  1  per  cent  of  that  would  give  us  $o25,7o6  with  which 
to  pay  personal  injuries,  in  case  we  had  an  act  like  the  Montana  act  in  operation. 
Xow,  if  we  had  112  men  killed  in  1008,  that  would  take  $''.3G,U00  of  that,  leaving 
practically  $200,000  to  compensate  persons  ])artly  or  seriously  disabled.  W^hat 
would  you  say  of  a  provi«5ion  of  that  kind  for  handling  personal  injuries  in  the 
operation  of  a  coal  mine? 

Mr.  Roby  :  Do  I  understand,  ^fr.  Chairman,  the  operators  pay  one  cent  a  ton 
and  the  miners  one  pi.r  cent  of  their  wages?  1  think  that  would  be,  as  far  as 
the  general  basis  is  C(^nccrned,  it  would  be  equitable,  as  far  as  between  the  miners 
and  operators;   but  I  think  the  State  should  contribute. 

The  Chairman  :    It   pays   fc-r  the  administration. 

Mr.  Roby  :    That  would  be  very  small  comparatively. 

Mr.  Chairman  :    Yes,  but  amount  to  quite  an  item. 

Mr.  Roby:  My  reason  for  advocating  that  the  State  pay  a  portion  is  that  a 
large  number  of  these  accidents  without  such  an  act  would  throw  the  injured 
or  their  dependents  uppn  society,  and  I  think  society  should  share  the  burden.  A 
part  of  that  burden  would  go  back  to  the  employer  because  it  would  undoubtedly 
he  levied  bv  taxation,  and  his  business  would  be  assessed,  so  he  would  not  only 
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be  contributing  his  one-third  but  would  be  contributing  his  share  of  the  admiius- 
tration,  and  his  share  of  the  State's  portion  through  taxation. 

Mr.  Winans  :  Now  you  state  you  think  we  should  adopt  a  plan  wherein  the 
employers  and  employes  should  equally  contribute.  Now,  my  question  is,  what  >o 
your  judgment  would  be  a  fair,  reasonable  allowance  under  these  circumstances 
to  be  paid  to  the  dependents  in  case  a  minor  should  be  killed?  , 

Mr.  Rosy  :    1  haven't  given  that  any  thought.     That  is  something  1  shou^ 
have  to  give  consideration,  and  I  would  say  frankly  that  I  would  not  like  to^/ 
placed  in  the  position  of  fixing  the  value  on  any  man's  life;   but  I  think  som^' 
consideration  has  got  to  be  given  to  the  ability  to  pay.  -W^' 

Mr.  Chairman  :   You  mean  based  on  the  earning  capacity  of  the  party   V^^^ 

Mr.  Robv:    If  you  should  fix  a  death  rate  of  $10,000  it  would  woric:     a.  ^^^ 
great  hardship   on   the  taxpayers  in  the   event  you  provide  the  State  coi:^t:i"i^^^* 
one-third  and  the  mine  workers  one-third,  and  the  employer  one-third.    It     sill   %^ 
back  in  the  coal  industry  to  the  inability  of  the  coal  miners  to  stand  the  comi>^t/to 
of  West  Virginia  and  Kentucky  and  other  districts  with  non-union  laba^",     ^"^  ^ 
only  mention  West  Virginia  as  the  most  aggravated  of  any. 

Mr.  Winans  :  Speaking  of  the  records  showing  an  increase  in  the  riuwbcr 
of  accidents.  Is  not  that  due  to  the  fact  that  there  has  been  an  increase  in  t  c 
employment  of  inexperienced  workmen  in  the  mines. 

Mr.   Robv  :    That  may  be  a   contributing   factor.     1   do  not   desire      ^^    ^ 
reflections  upon  any  one.     In  my  experience  in  mining  I  attribute  the  great ^'"  P 
of   the   increase   to   the   defiance   of   the   lowest   element,   which   is   in   th.^      ^ 
minority,  to  orders  and  discipline.  . 

Mr.  Winans:    Wh^t  class  of  coal  miners  do  you  find  are  the  mor"*" 


to  disobey  orders  of  the  coal  miners  or  the  laws  of  the  State? 

Mr.  Rosy:    Unfortunately  they  are  here  and  there  in  every  class;    %^^-^       .^ 
ticular  class.     There  are  a  great  many  foreigners  working  in  the  mines;  ^     ... 

do  not  know  that  their  defiance  is  any  more  than  among  the  Americans.  "*"       . 

give  you,  if  you  will  permit  me,  —  I  will  give  you  some  examples  that  will      ^    , 
ably  make  it  clear  to  you.     I  at  one  time  accompanied  the  mine  boss  arois^^^^  . 
mine   in  the  rooms.     And  he   called   attention  to   a  miner   who  had  wor^^^     ,. 
the  mines  all  his  life,  and  had  been  working  in  the  mine  forty  years,  and  t^^" 
room  was  unsafe.     He  told  the  miner  that  he  must  put  a  post  there  to     ^^^^^ 
himself;    but  he  replied,   "You   can't  tell   me  anything.     I   was  working     i*^ 
mines  before  you  were  born  and  I  know  more  about  this  than  you  do."    P^^ 
another  case  of  two  men  working  in  an  entry  where  they  tried  to  get  the  dri'*^^^^ 
favor  them  in  the  distribution  of  cars;    and  because  he  would  not  do  it  they    *^ 
some  powder  and  wet  it  and  set  it  on  fire  and  generated  a  large  amount  of    s*^^^  ^ 
and  smoked  them  out  of  that  section  of  the  mine;    and  I  could  cite  num^^"^"* 
instances  of  that  character. 

Now  I  am  not  charging  the  miners  as  a  class.    A  great  number  of  them 
law  abiding  citizens.   But  we  have  our  lowest  element  here,  as  they  do  in.     ^^  ^ 
other  branch   of   industrv. 

Mr.  Winans  :    Give  us  an  estimate  as  soon  as  you  can,  at  the  present:    ** 
of  all  the  employes  cnpapcd  in  coal  mining,  who  are  foreigners. 

Mr.  Roby:    I  couldn't  give  you  anything  anywhere  accurate. 

Mr.  Winans  :    As  near  as  you  can. 

Mr.  Roby:     I  w^ould  say  that  Mr.  Harrison,  the  Chief  Inspector  of    ^  .     ' 
may  have  some  tabulation  on  that,  but  I  have  not  noticed  it;    but  I  woti^**  ^ 
call  your  attention  to  page  129  of  the  Report  of  1908  in  which  there  is  sorr»«  ^ 
tion,  or  rather  page  130,  of  the  total  number  of  fatal  accidents  for  the  yC^"^*     ' 
per  cent  were  Americans  and  51.8  per  cent  foreigners.     But  in  Belmont    ^^ 
where  42  fatalities  occurred,  16.7  per  cent  were  Americans  and  83.8  per  cr^** 
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foreigners.  In  Guernsey  County  81.2  per  cent  were  Americans  and  18.2  per  were 
foreigners. 

Membkr  of  Audience:    What  about  the  Hocking  Valley  coal  district? 

Mk.  Roby:  This  is  just  a  comment  of  the  Chief  Inspector;  Hocking  is  not 
mentioned.  You  can  see  the  condition  in  Belmont  County  is  almost  reversed  to 
tliat  in  Guernsey  County. 

Mr.  \Vin.\ns:    Isn't  Athens  County  in  there? 

Mr.  Savage:    Will  you  please  state  the  reason  for  that  wide  diversity. 

Mr.  Roby  :  The  percentage  of  foreigners  in  Belmont  County  is  greater  than 
in  Guernsey,  although  there  are  a  great  many  foreigners  employed  in  Guernsey 
County  in  the  mines. 

Mr.  Rohr:  I  would  like  to  ask  Mr.  Roby,  in  his  brief  submitted,  that  there 
was  an  apparent  willful  disregard  of  recommendations,  from  the  proper  officers, 
a.«  to  safeguarding  human  life  and  limb,  by  the  employers  of  the  miners,  when 
'  the  mine  inspector  recommended  certain  things,  there  seemed  to  be  an  apparent, 
or  has  been  a  willful  disregard.  Yesterday  Mr.  Ratchford  thought  that  the 
employer  who  disregarded  the  suggestions  made  by  the  mine  inspectors  officially 
should  receive  some  other  penalty  besides  a  fine.  In  other  words,  it  should  be 
considered  a  felony  upon  a  second  offense.  Do  you  think  that  would  have  any 
effect  in  reducing  the  number  of  accidents  in  case  a  second  oflfense  would  mean 
a  felony? 

Mr.  Roby:  If  I  understand  you,  you  misunderstood  my  brief.  I  have  not 
mentioned  a  disregard  of  orders  on  the  part  of  the  operator.  It  was  the  employe. 
The  wrongful  use  of  the  force  of  the  organization  to  uphold  me  in  disregarding 
orders.     I  meant  the  employe. 

Mr.  Rohr:  You  mention  the  name  of  organization  —  you  mean  organized 
labor? 

Mr.  Roby  :    Organized  labor  at  the  mine. 

Mr.   Rohr:    They  wilfully  disregarded  the  orders  of  the  operators? 

Mr.  Roby  :  They  uphold  the  individual  who  disregards  orders  and  it  is  almost 
impossible  in  some  cases  to  discharge  a  man  and  thereby  you  lose  the  effect  of 
discipline.  I  am  not  blaming  the  organization  except  locally.  Locally  they  take 
these  matters  up  —  the  discharge  of  a  man,  and  instead  of  giving  an  immediate 
hearing  they  shut  the  mine  down  until  some  of  the  higher  officials  come  there 
and  straighten  it  out,  and  therefore  they  intimidate  the  operator  against  dis- 
charging a  man  for  violating  orders.  If  it  is  a  trivial  offense,  something  that 
does  not  indicate  grave  danger,  the  tendency  is  for  the  mine  foreman  or  em- 
ployer to  overlook  it,  rather  than  take  the  chances  of  having  the  mine  shut  down 
again. 

Mr.  Rohr  :  In  your  remarks  you  use  the  State  of  West  Virginia  in  comparison 
with  Ohio,  so  far  as  the  cost  of  the  production  of  coal  is  concerned.  Would  you 
have  the  men  engaged  in  the  mining  industry  in  Ohio  get  down  to  the  level  of  the 
employes  engaged  in  the  mining  proposition  as  they  are  in  West  Virginia  to-day; 
would  you  have  them  live  as  they  live  in  West  Virginia  to-day,  and  suffer  the 
same  conditions? 

Mr.  Roby  :  By  no  means,  Mr.  Rohr,  with  any  permanency,  I  would  be  very 
glad  to  see  the  miners  of  Ohio  maintain  their  present  standard  of  wages;  but 
as  a  temporary  means  of  bringing  about  an  adjustment  of  conditions  that  are 
bringing  harm  to  the  coal  operators  and  miners  of  this  State,  I  do  not  kiiovv  of 
anjrthing  that  would  cure  it  quicker  than  if  the  miners  of  Ohio  came  down  to  that 
level  and  let  Ohio  get  back  its  proper  proportion  of  trade  which  geographically 
belongs  to  the  Ohio  mines;  and  West  Virginia  mines  would  either  have  to 
organize  or  practically  go  out  of  business.  As  a  means  of  bringing  about  a 
correction  of  the  evils  which  exist,  I  think  it  would  be  a  good  thing  for  all  the 
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miners  of  Ohio,  not  because  I  want  them  to  go  down  to  the  standard  of  living 
or  the  standard  of  wages  of  West  Virginia  miners. 

Mr.  Rohr:  You  also  in  your  remarks,  I  believe,  which  are  in  typewritten 
form,  where  a  workman  complains  in  regard  to  a  defect  and  asks  that  it  be 
remedied,  and  the  foreman  tells  the  employe  to  continue;  and  the  employe  or 
workman,  orally  speaking,  or  whoever  refuses  to  work  after  the  defect  has 
been  called  to  the  attention  of  those  in  charge,  refuses  to  continue,  then  the 
superintendent  or  foreman  says  arrogantly,  a  great  many  times,  "If  you  do  not^ 
care  to  continue,  you  can  quit,  and  we  will  put  some  one  else  in  your  place" 
Have  you  found  that  to  be  a  fact? 

Mr.  Roby  :  No,  not  in  my  experience.  There  are  rare  cases  where  a  man 
might  do  that;  but  it  would  be  wrong.  I  personally,  and  a  great  many  of  my 
assistants  would  simply  dismiss  a  superintendent  or  foreman  who  would  take 
that  position.  I  would  like  to  say  a  word  with  regard  to  our  mining  laws  of  the 
State  of  Ohio,  that  they  provide  that  no  mining  machines  shall  be  operated  with- 
out a  shield ;  and  these  men  are  working  on  a  tonnage  price,  and  they  are  in  a 
room  working ;  and  we  have  lots  of  cases  where  the  men  themselves,  for  their 
own  convenience,  have  removed  these  shields  provided  by  law.  And  I  would  say 
that  a  mine  foreman  that  would  tell  a  man  to  go  ahead  and  work  without  it 
would  be  doing  wrong  and  ought  to  be  liable. 

Mr.  Rohr:  In  assuming  a  risk,  or  willfully  on  the  part  of  the  employe, 
in  your  deductions  do  you  draw  out  the  conclusions  that  a  man  who  takes  a  chance 
in 'putting  out  a  burning  fuse,  or  the  throwing  of  a  switch,  or  takes  any  other 
chance  and  he  thereby  tries  to  save  the  lives  of  others,  and  he  himself  loses 
his  life,  would  he  be  charged  with  a  willful  or  malicious  act? 

Mr.  Roby:  I  would  say  no;  I  would  not  consider  it  as  such  if  he  were 
doing  it  in  the  line  of  his  duty,  to  have  property  or  the  lives  of  others,  that  he 
would  not  be  willfully  negligent,  or  it  would  not  be  a  willful  act  by  which  he 
should  be  barred  from  compensation. 

Mr.  Ratchford  :  I  should  like  to  have  Mr.  Rohr,  your  Secretary,  turn  to  the 
first  question  directed  to  Mr.  Roby  and  read  it. 

Mr.  Rohr:    Do  I  understand  that  you  want  the  first  question  read? 

Mr.  Ratchford:  I  understood  you  to  read  my  name,  saying,  "Mr.  Ratchford 
said  yesterday  that  the  employer  who  disregarded  the  suggestions  of  the  mine 
inspectors  should  receive  some  other  penalty  besides  the  fine  —  should  be  con- 
sidered a  felony  upon  the  second  offense."  I  want  that  statement  corrected, 
Mr.  Chairman  and  members  of  the  Commission.  Mr.  Ratchford  did  not  say 
a  single  word  at  yesterday's  meeting. 

Mr.  Rohr  :    Then  I  will  substitute  the  right  name. 

Mr.  Savage:  I  would  like  to  ask  Mr.  Roby,  —  I  paid  particular  attention 
to  all  of  his  briefs,  and  I  want  to  ask  him  especially  when  he  has  reference 
to  the  compensation  law,  should  there  be  one  in  Ohio,  that  miners  or  workmen, 
would  be  possibly  willing  to  sacrifice  their  limbs  or  their  arms,  or  their  lives 
to  gain  the  compensation  —  I  would  like  to  have  him  cite  to  me  any  man  in  our 
industries  in  Ohio  or  in  any  locality  where  such  people  live. 

Mr.  Chairman  :    You  mean  cite  some  particular  instance? 

Mr.  Roby:  Mr.  Chairman,  I  do  not  believe  that  there  would  be  very  many 
miners,  or  any  other  class  of  employes  that  would  make  any  serious  sacrifice,  but 
at  the  same  time,  I  believe  that  there  are  people  that  would.  I  fear  that  there 
would  be  a  —  the  most  serious  of  all  is  that  the  records  of  our  accident  insurance 
companies  show  that  the  period  of  convalescence  from  injury  or  the  recovery 
from  injury  rather  is  seriously  delayed  where  the  injured  person  is  drawing 
benefits,  and  I  think  that  would  hold  good  to  a  great  extent  in  the  event  of  a 
compensation   act.    It  would  be  more  common  for  the  time  of   recovery  to  be 
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prolonged  in  the  less  serious  accidents,  than  it  would  be  for  persons  to  sacrifice 
members  of  their  bodies  for  compensation,  but  there  are  people,  Mr.  Savage, 
and  you  could  point  them  out,  you  do  not  need  to  ask  me,  who  would  rather  have 
a  mine  car  run  over  their  foot  and  draw  half  pay  than  they  would  to  work  in  the 
mine. 

Mr.  Savage:  No,  I  do  not  know  anything  of  that  kind;  I  would  not 
admit  that. 

Mr.  Chairman  :  As  far  as  any  one  killing  or  maiming  themselves  for  the 
purpose  of  securing  compensation,  that  is  a  very  small  matter  to  discuss.  That 
may  be  Mr.  Roby's  opinion,  and  he  has  a  right  to  his  own  opinion  and  belief, 
and  it  is  worth  whatever  it  is  worth.  We  all  have  our  beliefs  about  this  matter. 
We  have  a  great  deal  of  evidence  on  this  proposition,  the  experience  of  operators 
under  conditions  where  you  have  450  people  to  the  square  mile,  while  in  Ohio 
we  have  only  110.  where  the  struggle  for  existence  is  five  times  as  great,  and 
there  is  very  little  of  self-maiming  for  the  sake  of  compensation.  In  France  in 
a  period  of  two  or  three  years,  they  were  only  able  to  prove  from  eleven  to 
twelve  cases  in  a  population  of  35,000,000  where  people  killed  themselves  for 
the  sake  of  giving  their  families  the  compensation.  Of  course,  if  a  man  is 
insane,  he  is  insane,  and  that  is  another  proposition. 

Mr.  Savage  :  The  reason  I  asked  that  was  that  it  was  used  as  an  argument, 
and  I  want  it  understood  that  as  one  of  the  workers  of  the  State  of  Ohio,  I  do 
not  know  of  any  one  who  is  willing  to  sacrifice  any  part  of  his  body  to  get  com- 
pensation.    . 

Mr.  Chairman:  If  that  is  Mr.  Roby's  belief,  he  is  entitled  to  it  and  that 
is  what  we  are  here  for. 

Mr.  Chairman  :  We  will  now  be  pleased  to  hear  from  Mr.  Edward  F. 
McManigal,    representing   the    New   York    Coal   Companies. 

Mr.  McManigal:  Mr.  Chairman  and  Gentlemen  of  the  Commission,  I  do 
not  speak  by  or  with  the  authority  of  the  coal  operators  of  Ohio,  nor  do  I 
speak  after  consultation  with  them.  I  am  voicing  probably  as  best  I  can  the 
opinion,  as  your  Chairman  puts  it,  of  an  individual  interest  in  this  great  coal 
producing  industry  here  in  Ohio.  It  is  unfortunate  for  me  that  I  have  been 
tied  up  in  other  matters,  and  this  is  the  first  time  that  I  have  had  a  chance  to 
attend  the  hearings  before  this  Commission.  In  the  first  place,  and  I  am 
serious  in  saying  it,  that  I  do  not  like  the  title  of  this  act,  or  this  matter  that 
is  being  brought  before  this  Commission,  which  is  called  a  compensation  act, 
and  gentlemen,  I  say  in  all  seriousness,  if  all  the  capital  of  all  the  coal  companies 
engaged  in  the  industry  in  the  State  of  Ohio,  and  the  combined  earnings  of  all 
the  coal  miners  in  the  State  of  Ohio,  were  added  together  in  one  sum,  it  c6uld 
not  compensate  for  the  life  of  the  most  humble  miner  engaged  in  the  mining 
of  coal  in  the  State.  I  do  not  like  the  title,  but  you  are  not  to  blame  for  that. 
Now,  if  there  is  nothing  to  compensate  for  the  life  of  a  man  that  is  engaged 
in  this  industry,  let  us,  if  we  can,  get  our  heads  together,  and  try  in  the  best 
way  we  can  to  make  amends  to  those  dependent  upon  him  for  the  loss  of  wages, 
and  those  amends  ought  to  be  made  in  some  way  that  is  fair.  I  am  certain 
that  the  coal  operators  of  Ohio,  do  not  want  anything  that  is  unfair  to  the 
great  body  of  men  that  is  working  in  this  industry,  and  I  know  that  the  offi- 
cials of  the  miners'  organization,  who  represent  the  miners  of  Ohio,  want 
nothing  that  is  unfair  to  the  operators.  So  in  that  way,  it  seems  to  me,  gen- 
tlemen, any  act,  call  it  compensation  if  you  please,  but  any  act  which  Hooks 
towards,  to  a  certain  extent,  making  amends  to  the  family  of  a  workman,  who 
is  carried  away,  should  carry  with  it  a  contribution,  or  an  assessment,  if  you 
please,  or  whatever  you  are  pleased  to  term  it,  from  both  miner  and  operator 
in  order  that  each  one  might  have  a  right  or  proprietary  interest  in   it.     There 
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is  not  one  of  you  gentlemen  who  contributes  to  anything,  or  the  building  of 
any  building,  or  contributes  to  anything,  but  what  you  have  more  interest  in 
that  fund  and  in  that  building,  than  you  otherwise  would  if  you  did  not  con- 
tribute, however  small  the  amount  may  be.  I  have  the  pleasure  and  honor  of 
belonging  to  a  certain  church  in  this  city  —  the  Broad  Street  Presbyterian 
Church.  My  means  are  small  and  I  can  contribute  but  a  small  amount  to  the 
building  of  that  church,  and  to  its  support;  and  I  am  a  member  of  of  a  secret 
organization  or  society,  the  Masons,  and  to  its  support  I  contribute;  The  build- 
ing is  on  Fourth  street,  and  I  could  contribute  but  very  little  to  the  building  of 
that  Temple,  but  every  time  I  walk  in  it,  I  feel  that  I  am  a  part  of  it,  and  every 
time  I  walk  in  that  church  I  feel  that  I  own  a  part  of  that  church,  and  every 
time  a  miner  takes  out  of  his  earnings,  no  matter  how  small  it  may  be,  to 
contribute  to  that  fund,  he  feels  that  he  is  not  only  laying  up  for  himself  in  case 
he  is  hurt,  but  also  for  a  fellow  man  who  may  be  hurt,  and  the  great  State 
of  Ohio,  being  relieved  from  the  support  of  the  dependents  of  a  man  who  might 
be  taken  away  without  having  provided  for  them,  as  he  had  hoped  to  in  his 
life  time,  is  also  interested  because  it  will  not  have  to  provide  for  these  de- 
pendents, and  the  great  State  of  Ohio  ought  to  be  willing  to  pay  out  of  the 
earnings  of  these  men  from  the  taxes  they  pay  and  from  the  taxes  that  these 
coal  companies  pay  —  the  State  of  Ohio  gets  a  big  part  of  it.  A  part  of  that 
revenue  can  be  put  back  to  help  compensate,  you  may  use  that  term  if  you 
like,  to  help  make  amends  to  these  men"  who  are  injured  or  killed.  These 
are  things  that  this  Commission  should  take  into  consideration,  and  I  believe 
you  will.  They  spoke  awhile  ago  about  the  Montana  Act.  It  was  the  first  time 
1  had  ever  heard  of  that  act.  It  seemed  to  be  a  very  good  act,  except  it  pro- 
vided that  only  the  operators  and  miners  should  pay  without  any  contribution 
from   the  State. 

Mr.  Chairman:     The  State  contributes  the  administration  of  that  fund. 

Mr,  McManigal:  I  think  it  ought  to,  as  that  would  only  be  slight,  and  I 
think  the  State  ought  in  addition  to  the  cost  of  administration  contribute  some- 
thing to  the   fund. 

Now,  again,  I  think  this :  I  think  there  should  be  some  provision  in  there 
for  negligence  upon  the  part  of  either  miner  or  operator.  If  you  make  an  act, 
or  a  compensatory  act,  although  I  do  not  like  that  term,  but  will  use  it  here- 
after—  you  make  a  compensation  act,  gentlemen,  in  which  a  fixed  liability,  or 
fixed  amount  is  paid  to  a  man  who  is  hurt,  without  regard  to  how  that  injury 
is  received,  and  I  am  a  coal  operator,  for  instance,  will  not  that  tend  to  a  certain 
extent  to  make  me  a  little  more  careless  in  providing  the  proper  safeguards 
around  my  machinery  or  in  my  mine.  Will  I  not  be  apt  to  say  that  this  gen- 
tleman sitting  here,  "If  he  works  in  my  mine,  well,  if  he  is  hurt,  there  is  a 
fund  there  to  pay  him."  I,  perhaps,  will  not  see  whether  or  not  he  has  a 
proper  supply  of  timber,  and  will  not  the  miner  himself  feel,  it  is  only  human 
nature,  that  it  is  not  necessary  to  prepare  for  his  family,  that  there  is  a  fund 
to  do  that.  You  notice,  I  blame  the  operator  first  —  and  the  miner  says,  "If 
I  am  hurt  in  this,  there  is  a  fund  to  take  care  of  me.  I  will  load  this  one 
car  before  I  put  this  prop  in  —  I  will  just  finish  this  run."  There  should  be 
some  way  arranged  —  my  mind  is  not  clear  upon  that,  but  there  should  be  some 
\\i\y,  gentlemen,  something  should  be  placed  upon  them  that  would  make  both 
operator  and  miner  use  every  possible  precaution.  Don't  take  away  any  of  the 
precautions  which  you  have  got  thrown  around  now,  because  as  I  started  out 
by  saying,  there  is  nothing  that  compensates  for  life,  and-  that  is  a  thing  that 
wants  to  be  guarded,  make  it  an  object  for  both  miner  and  operator  to  use 
every   possible   means   to    safeguard    the   lives    of   the   workmen.     I   am  talking 
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no\^-    frum    coal  , interests    alone,    and    we    should    use    every    possible    means    to 
prevent   these   accidents. 

•  There  is  another  thing  to  be  taken  into  consideration  here,  and  it  is  a 
problem —- don't  get  the  idea  that  I  am  trying  to  measure  what  1  am  going  to 
say  now  against  the  loss  of  a  life  or  against  the  maiming  of  a  man,  but  don't 
you  see  if  the  employer  is  pay  everything,  what  it  will  mean?  The  miner 
not  only  loses  his  life,  and  his  family  is  cut  off  from  his  wages,  but  in  the 
majority  of  cases  there  is  quite  a  property  loss  to  the  operator.  There  is  quite 
a  property  loss  where  there  is  a  fire  in  a  mine  —  a  fire  in  a  mine  is  an  awful 
thing  to  contemplate;  an  explosion  in  a  mine  is  an  awful  thing.  Of  course, 
the  property  loss  can  be  paid  for  and  while  it  cannot  be  compared  to  the  loss 
of  a  life,  but  there  is  a  property  loss  in  any  accident  of  any  great  proportions 
in  a  mine,  so  take  it  all  in  all,  it  does  seem  to  me  when  you  gentlemen  come 
to  work  this  out,  to  listen  to  all  sides  of  the  question,  that  you  should  in  some 
way  —  1  am  not  prepared  to  give  you  those  figures  today,  and  I  do  not  know 
that  1  could  give  them  at  any  time,  but  all  things  taken  into  consideration,  I 
think  there  should  be  some  way  whereby  the  right  proportions  should  be 
worked  out  by  which  the  employer  of  labor,  the  laborers  themselves  and  the 
great  State  of  Ohio  should  contribute  to  a  fund,  and  that  fund  should  only  be 
paid  out  after  the  most  careful  investigation  on  the  part  of  the  Commission 
appointed   to    look   after   such    matters   as   that. 

Gentlemen,   I   thank  you. 

Mr.  Chairman  :     We  will  now  hear  from  Mr,  J.  H.   Bristol. 

Mr.  J.  H.  Bristol  read  the  following  paper: 

Mr.  Chairman,  Honorable  Commission,  Ladies  and  Gentlemen:  It  has 
seemed  to  mc  from  the  very  first  that  I  have  stood  alone,  separate  and  apart 
from  every  one  else.  In  most  cases  this  would  give  a  depression  to  most  of 
us  but  to  me,  strange  as  it  may  seem  to  some  at  least,  even  after  the  realizing 
sense  comes  over  me  that  1  am  only  a  coal  miner  in  its  deepest,  broadest  meaning  — 
not  an  operator  —  not  an  official  —  not  a  checkweighman  —  not  a  bank  boss  — 
not  even  president  or  secretary  of  our  union,  nor  even  a  bank  committeeman 
just  a  common  miner,  known  in  our  parlance  as  a  loader.  And  yet,  gentlemen, 
sir.«;.  ihcrt-  is  a  feeling  of  equality  with  the  biggest  delegate  here.  I  belong  to  and 
am  sent  here  to  represent  hundreds  of  the  class  you  have  been  discussing.  Dis- 
cretionary power  has  been  given  me  as  to  what  1  may  say,  and  the  first  thing  I 
wish  to  say  is,  that  I  extend  the  right  hand  of  fellowship  to  every  employer  here. 
I  am  aware  that  there  is  selfishness  in  my  class,  and  I  am  equally  aware  that 
there  is  selfishness  in  the  employers'  class.  It  is  the  natural  outgrowth  of  our 
present  system.  This  must  be  overcome  by  every  means  coming  up  to  us  through 
the  evolutionary  panorama  through  which  both  employer  and  employe  are  passing 
willing  or  unwilling,  i  have  not  lost  my  faith  in  the  honesty — the  honest  intent 
of  both  sides  in  this  discussion,  neither  have  I  lost  my  faith  in  humanity  of  the 
employers'  class.  Why  should  I,  when  I  remember  what  Mr.  Carey  said  during 
our  first  session.  He  said,  "We  have  four  powers  to  reckon  with,"  gentlemen, 
I  represent  the  fourth  power.  I  do  not  say  this  to  threaten  or  defy.  "But  it  is 
idle  to  cry  peace,  peace,  when  there  is  no  peace."  That  there  is  an  alarming  unrest 
in  the  land  no  man  can  successfully  deny.  What,  then,  shall  we  do?  Answering 
my  own  question,  I  reply,  Meet  these  questions  in  a  spirit  of  brotherhood. 
Each  side  must  eventually  concede  what  today  are  regarded  by  both  as  their 
inalienable  rights.  Humanity — civilization  has  not  reached  its  zenith  and  no 
man  need  fear  retrogression. 

Noticing  a   few   of   the   questions   sent  to   the   employes   of    Puritan    mine, 
I  wish  to  say  that  had  the  committee  chosen  to  answer  these  qtiestions,  of  which 
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I  was  one,  have  all  been  here  as  I  have  been   and  listened   to  the  discussions, 
our  answers  to  some  of  the  questions  would  have  becn_  somewhat  different. 

.  1.  What  is  your  opinion  as  to  the  fairness  of  the  law  in  this  State  with 
regard  to  liability  of  employers  for  accidents  to  their  employes?  What,  if  any, 
are  your  sugge=;tions  as  to  the  amendment  of  the  law? 

Our  answer  to  this  was,  Very  unfair.  We  suggest  a  Commission  be  appointed 
by  the  Governor  who  will  be  held  responsible  for  the  collection  of  compensation 
to  the  injured.  It  will  be  seen  at  once  that  the  unfairness  complained  of  was  the 
collection  of  the  compensation. 

'2.  What  is  your  opinion  of  the  operation  and  adequacy  of  the  labor  law 
of  this  State  in  relation  to  the  prevention  of  accidents,  and  what,  if  any,  arc 
your  sup:y:estions  for  its  amendment  in  that  regard? 

In  our  opinion  the  adequacy  of  the  law  is  all  right  but  the  operation  of  the 
law  is  unfair.  We  suggest  that  the  law  be  amended  to  hold  the  employer  re- 
sponsible for  all  accidents,  either  through  negligence  or  otherwise.  Perhaps  this 
answer  may  be  misunderstood,  and  since  the  question  has  been  discussed,  I  wish 
to  go  on  record  as  saying  that  when  we  answered  that  question  we  did  not  mean 
that  an  employe  should  receive  compensation  for  an  injury  received  where  the 
injured  party  removed  a  safeguard,  or  done  something  or  went  where  a  boss  or 
employer  had  expressly  forbid.  I  may  further  say  that  this  matter  is  thoroughly 
understood  in  all  the  mines  in  which  I  ever  was  employed. 

'A.  Is  the  court  and  jury  system  for  fixing  the  responsibility  for  industrial 
accidents  now  existing  in  the  State  satisfactory  in  its  operation?  If  you  answer 
no,  state  why? 

No,  it  is  not  satisfactory.  In  the  first  place,  the  burden  of  expense  rests  on 
the  party  least  able  to  bear  it,  and  in  the  second  place  the  outcome  is  uncertain 
and  often  unjust. 

4.  Are  you  in  favor  of  a  system  under  which  all  accidents  to  employes 
shall  be  compensated  for  without  regard  to  negligence,  but  under  which  the 
compensation  paid  shall  be  limited  in  amount?  Please  state  reasons  for  your 
answer. 

We  are  in  favor  of  this  system,  but  would  suggest  that  all  accidents  be 
compensated  for  equally  so  far  as  mining  is  concerned.  Our  reasons  are  that 
this  plan  would  do  away  with  litigation. 

5.  If  you  are  in  favor  of  such  a  plan  are  you  of  opinion  that  the  expense 
should  be  borne  by  the  employer  or  shared  by  the  employer,  employe  and  state? 

We  favor  such  a  plan  and  that  the  employer  alone  be  held  responsible  for 
the  compensation  of  such  accidents.  It  does  not  appear  to  me  that  any  fair 
minded  man  can  conscientiously  ask  an  employe  whose  average  yearly  income  is 
less  than  $400  to  contribute  out  of  this  scanty  store  for  any  compensation  funds. 
Insurance  has  been  mentioned.  It  is  generally  understood  among  the  employes 
^hat  they  are  insured  by  the  employers  now.  That  when  some  of  us  meet  with 
an  accident  an  insurance  company  helps  to  foot  the  bill.  I  do  not  know  if  this 
be  true  or  not  and  have  no  objections  to  it,  but  I  do  object  to  helping  to  pay 
otherf'  responsibilities. 

I  am  sorry  I  have  no  statistics  to  offer  as  to  age  limit  for  accidents  in  mines. 
My  experience  leads  me  to  say,  however,  that  there  are  more  young  strong  men 
than  old   men.     This   is   probably  true  because   of  two   reasons.     First.    The  old 
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man  is  more  cautious.     Second.    Young  men  in  the  mines  are  universally  kind 
as  well  as  careful  of  the  aged. 

I  also  wish  to  say  that  the  operator  would  be  more  careful  to  have  his  orders 
.carried  out,  thus  reducing  the  number  of  injured.  Our  other  answers  being  already 
filed,  I  will  retire  by  thanking  you. 

Mr,  Bristol:  And  1  want  to  say  for  the  young  men  in  the  mines  that  they 
are  always  very  thoughtful,  they  will  say  "You  keep  back  daddy;  it  is  not  safe; 
that  coal  is  liable  to  fall  here  at  any  instant;  you  keep  back,"  and  the  young 
man  goes  to  the  front.  No  class  of  men  on  the  face  of  the  earth  that  I  have 
ever  met  are  more  manly,  kind  and  sonlikc  to  an  old  man  than  are  to  be  found 
in  the  coal  mines.  Again,  I  wish  to  say  that  the  operators  should  be  rtiore 
careful  as  to  whether  their  orders  are  carried  out  or  not.  Now,  I  do  not  think 
that  it  is  fair  to  blame  all  the  operators,  for  1  do  believe  that  the  operators 
place  the  men  in  charge  of  mines  with  proper  instructions,  but  those  instructions 
are  not  always  carried  out.  I  believe  now  —  they  don't  come  to  me  and  tell  me 
all  these  things,  but  1  should  use  my  thinking  power  some,  and  I  believe  that 
often  times  what  the  employer  intended  never  reaches  us,  and  that  we  do  meet 
with  accidents  because  of  the  neglect  of  a  hired  official.  On  thing  now  that 
comes  to  my  mind  to  make  me  believe  this :  It  is  an  understood  law  and  no 
operator  would  say  anything  at  all  except  to  enforce  it  that  posts  must  be  sent 
into  the  rooms  for  the  men  to  post  up  against  the  danger  of  the  falling  roof, 
and  yet  the  last  week  of  my  work,  I  was  compelled  to  either  see  my  room  fall 
in  or  break  the  law  by  going  to  another  room  and  borrowing  posts  from  another 
man  to  bring  over  into  our  room  to  post  our  room.  Now,  do  I  blame  the 
operator  for  that?  No,  sir,  I  do  not.  Do  I  blame  the  boss  that  was  right  there 
on  the  ground?  Now,  1  do  not  know.  1  do  not  know  what  he  has  been  doing 
that  we  did  not  have  the  posts  there.  I  do  not  know  again  but  what  it  was  the 
driver  who  was  to  blame,  that  he  had  his  orders  and  that  he  did  not  bring  the 
posts  from  the  parting  into  our  room.  I  simply  know  that  we  did  not  get  the 
posts,  that  we  were  obliged  to  go  and  get  them  somewhere  else,  or  see  the  room 
fall  in,  and  I  do  not  believe  that  any  operator  on  the  floor  or  in  the  State  of 
Ohio  would  sanction  that  at  all. 

Now,  gentlemen,  I  went  at  this  business  just  the  same  as  us  boys  go  at  it 
when  wc  go  down  in  the  deep,  dark,  dangerous  mine.  As  soon  as  we  get  down, 
wc  hike  her  right  up  from  the  entry  way  until  we  get  to  our  rooms  and  when 
we  get  there  we  go  right  at  it  to  get  all  we  can  in  the  eight  hours,  and  then 
we  get  out. 

I   thank  you. 

Mr.  Rohr  :  Mr.  Chairman,  I  would  like  to  ask  Mr.  Bristol  that  in  the 
course  of  his  remarks,  did  you  have  any  reference  to  indemnity  companies  which 
insured  the  employer  against  any  accidents  which  might  occur? 

Mr.  Bristol:  I  hardly  know  what  1  have  been  talking  about  in  that  line. 
1  have  been  told  repeatedly,  "Oh,  well,  it  won't  do  any  hurt  to  jump  on  the  com- 
pany for  all  we  can.  They  have  insured  every  man  of  us,"  but  I  never  asked 
an3rthing  about  it.  I  do  not  know  what  company  or  anything  about  it,  but  as  I 
said,  I  care  less. 

Mr.  Rohr:  Do  you  know,  Mr.  Bristol,  that  the  indemnity  proposition  pro- 
tects the  company  to  the  extent  where  the  indemnity  company  does  not  pay  any 
claim,  unless  it  is  forced  to  pay  by  due  recourse  at  law? 

Mr.  Bristol:     I  do  not  know. 

Mr.  Rohr:  You  do  not  know  then  that  in  the  State  of  Ohio  that  more 
than  65,000  accidents  were  covered  by  one  insurance  company,  and  that  less  than 
6  per  cent  of  them  were  paid  anything? 
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Mk.  Bristol:     1  do  not  know. 

Mr.  Rohr:     Vou  would  not  be  in  ftivor  of  such  a  matter? 

Mr.  Bristol:  1  am  not  in  favor  of  that,  but  I  do  not  know  anything 
about  it. 

Mr.  Worstlll:  Is  it  your  notion,  Mr.  Bristol,  that  the  posts  should  be 
delivered  to  the  miner  at  his  work  without  his  request? 

Mr.  Bristol:     No,  sir. 

Mr.  Worstell:     The  notice  should  be  given  to  the  driver? 

Mr.  Bristol:     The  notice  should  be  given  to  the  driver. 

Mr.  Roby:  Mr.  Bristol,  arc  you  aware  that  the  present  mining  law  requires 
that  the  posts  be  delivered  to  the  man's  working  place  without  his  request? 

Mr.  Bristol  :  I  am  not  aware  of  it.  Xcver  even  wait  for  it.  When  we 
find  our  posts  are  getting  low  we  begin  on  the  boy  who  drives  the  mule  to  the 
room.  "VVc  want  you  to  fetch  us  in  a  load  of  posts."  We  never  waited  until 
we  got  out. 

Mr.  Robv  :  You  feel  then,  Mr.  Bristol,  that  if  your  place  becomes  danger- 
ous you  ask  the  boy  for  posts.    That  would  be  the  first  thing  you  would  do? 

Mr.  6ristol:  Certainly,  the  first  thing  we  would  do  would  be  to  ask  the 
driver  to  bring  in  a  lot  of  posts,  and  in  case  he  did  not  comply,  then  we  go  to 
the  next  higher,  and  so  on,  to  the  committee  and  to  the  bank  boss,  and  to  the 
boss  driver,  to  anybody  and  everybody  that  wc  can.  We  keep  things  agitated 
until  we  can  get  a  load  of  posts  or  know  why. 

Mr.  Roby:  I  would  just  like  to  make  this  statement  to  Mr.  Bristol— call 
his  attention  to  the  present  mining  laws.  It  requires  first,  that  it  is  the  impera- 
tive duty  of  the  mine  boss  to  see  that  each  working  place  is  supplied  with  the 
necessary  timbers  to  securely  prop  the  roof.  That  is  the  first  duty.  Then  there 
is  another  provision  in  the  law  that  drivers,  motormen,  and  others,  whose  duty 
it  is  to  deliver  this  timber,  shall  comply  with  the  orders  issued  by  the  mine  boss. 
The  next  provision  is,  that  the  miner  in  the  event  that  his  place  becomes  dan- 
gerous from  any  source,  that  would  include  a  lack  of  timber,  shall  immediately 
cease  work  and  notify  the  mine  foreman  or  his  assistant,  whose  first  duty  shall 
be  to  see  that  the  timber  is  supplied  and  that  the  miner  must  not  go  back  to 
work  until  the  timber  is  supplied,  and  in  that  connection  there  is  a  penalty  of  a 
fine  for  the  first  offense.  There  is  a  penalty  with  imprisonment  for  the  second 
and  subsequent  offenses  at  the  discretion  of  the  trial  court.  I  only  want  to  men- 
tion that  to  show  that  the  point  he  raises  is  covered  in  the  new  code  of  mining 
laws.  In  other  words,  that  the  specified  duty  of  employers  in  relation  to  pro- 
viding safeguards,  is  such  that  the  work  at  the  mine  can  be  suspended  in  default 
of  the  employer  corn  plying  with  tliose  requirements.  There  are  specified  duties 
for  each  class  of  employes  and  there  are  fines  and  imprisonment  which  run 
against  tlicir  failure  to  comply  and  that  is  a  point  I  would  like  to  see  emphasized, 
that  coal  mine  employes  today  arc  better  protected,  I  believe,  by  police  regula- 
tions tlian   any   other  class  of   employes  in  the  State  of   Ohio. 

Mr.  Monsarrat:  Mr.  Bristol  stated  that  a  miner's  earnings  are  about 
$100  a  year,  and  tliat  he  could  not  afford  to  contribute  to  a  workman's  compen- 
sation act  out  of  that  small  earnings.  I  would  like  to  ask  him  if  he  docs  not 
now  contribute  at  least  2  per  cent  of  his  earnings  to  the  miner's  union,  and  I 
would  further  like  to  ask  him  if  there  is  not  some  compensation  issued  out  of 
the  miners*  union   funds  in  the  case  of  accident  or  in  case  of  death? 

Mf^.  ])RIST()l:     C")ur  rlu'ckotT  is  very  large. 

Mr.    Sava(;k-     Permit   nic   to   interrupt  you.     1   want   to   say   that  the  affairs 

of  our  crirani/atir.n   i>   not   liorm.'iin   to  this  question. 
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\iK.  WiNANs:  1  agree  with  you  that  a  man  has  a  right  to  belong  to  the 
Union,  or  buy  his  wife  a  dress  if  he  wants  to. 

Mr.  Chairman:     Mr.  Bristol  can  answer  the  question  if  he  desires. 

Mr.  Bristol:  I  have  no  objection  whatever.  I  want  to  throw  all  the  light 
on  this  matter  that  I  can.  Our  checkoff  is  almost  grievously  large  now,  and  if 
you  are  going  to  add  to  our  present  checkoff  still  more,  it  will  be  almost  un- 
bearable for  some.  Now,  I  gave  the  figures  not  quite  |400  or  something  like 
that.  1  was  here  the  night  that  Mr.  Kearns,  I  think  that  was  the  name,  gave 
the  figures  of  the  yearly  average  wage  of  the   coal   miner. 

Mr.  Rohr:    That  was  Mr.  Wirmel. 

Mr.  Bristol:  He  gave  it  as  $300  and  something,  and  I  did  not  catch  those 
figures.  I  only  got  the  $300.  1  do  not  want  to  get  up  here  and  misrepresent  mat- 
ters, so  that  I  said  less  than  $400.  1  do  not  know  how  much  it  was  over  $300  but 
you  all  gentlemen,  with  the  present  cost  of  living,  where  the  poor  man  has  house 
rent  to  pay,  it  has  got  to  be  a  question  of  his  keeping  out  of  debt  and  supporting 
himself,  his  wife  and  his  children.  Of  course,  let  me  say  right  here  for  the  thought 
perhaps  of  this  Commission,  I  am  not  just  clear  in  my  mind  whether  every 
man  should  receive  just  exactly  the  same  compensation  in  case  of  accident. 
Now  to  illustrate.  Right  next  door  to  me  lives  a  man,  whom  I  judge  to  be  ten 
years  older  than  I  am.  Like  myself  he  is  a  miner.  Were  we  next  Monday  to  be 
both  of  us  brought  in  seriously  injured,  should  both  of  us  receive  the  same 
compensation  when  the  injuries  received  would,  we  will  say,  lay  both  ot  us 
off  three  months  or  six  months?  I  say  no.  Why?  Because  1  have  no  one  on 
earth  to  look  after  except  my  wife.  There  are  no  children.  I  have  my  own 
property,  all  I  have  to  look  after  in  the  shape  of  rent,  is  the  government  taxes 
which  never  fail  to  come,  but  that  neighbor  of  mine  every  single  month  has  to  pay 
almost  for  his  rent  as  I  have  to  pay  once  in  six  months  for  my  rent.  Again 
he  has  a  wife  and  four  children  to  support  and  I  say  that  his  income  or  pay- 
ment for  injuries  that  should  be  considered,  and  that  man  should  receive  a 
greater  amount  of  benefits  than  a  man  in  my  condition. 

Mr.  Roby:  Do  you  know  how  many  days  the  mines  operated  in  Ohio 
in  1908? 

Mr.  Bristol:  No,  sir;  I  do  not.  I  have  no  statistics  whatever.  I  did  not 
think  they  would  be  needed  and  got  none. 

Mr.  Roby:  Do  you  know  how  many  days  the  mines  in  W.  Va.  operated  in 
the  same  period? 

Mr,  Bristol  :    I  do  not  know  a  thing  about  W.  Va. 

Mr.   Smith:    What  is  the  average  daily  wage  of  the  miner? 

Mr.  Bristol  :    The  average  daily  wage  as  given  by  Mr.  Wirmel,  is  $2.44. 

Mr.  McManigal  :  May  I  call  the  gentleman's  attention  —  you  said  that 
you  did  not  think  that  the  compensation  to  you  should  be  so  great  because  you 
have  your  ow^n  property,  no  one  dependent  upon  you  but  your  wife,  and  the 
wife  next  door  lived  in  a  rented  house  and  has  several  children  dependent  upon  him. 
When  you  stop  to  think  that  there  may  be  other  causes  that  may  bring  about  the 
difference  of  conditions  between  yourself  and  your  neighbor.  Suppose  for  in- 
stance, you  will  pardon  me,  sir,  I  take  you  to  be  a  man  of  unusual  intelligence, 
and  I  do  not  know  when  I  have  enjoyed  anything  so  much  as  I  have  your  talk, 
and  you  show  that  you  are  a  man  of  frugal  habits,  and  that  you  have  accumulated 
this  and  taken  care  of  it,  and  may  be  on  the  other,  your  neighbor  has  made  as 
much  money  as  you  have,  but  perhaps  he  has  spent  it,  now  should  you  be  made 
to  suffer  by  reason  of  his  negligence  in  the  past;  is  that  right? 

Mb.  Bristol:  Mr.  Chairman,  I  do  not  consider,  so  long  as  I  receive  a 
compensation  large  enough  to  keep  myself  and  wife  from  want;  I  consider  that 
is  all  right.    So  far  as  the  other  fellow  is  concerned,  gentlemen,  no  matter  if 
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that  man  has  squandered  his  wages,  there  is  an  innocent  wife  and  innocent  children 
that  should  be  looked  after  and  can  only  be  looked  after  by  us  men  of  adult 
age. 

Mr.  McManigal:  You  are  right  about  that  and  there  is  no  doubt  about 
that  in  the  world,  that  they  should  be  looked  after,  but  you  are  now  speaking 
about  compensating  this  man.  I  do  not  believe  under  those  circumstances, 
and  I  am  looking  after  the  idea  that  in  having  a  compensation  act,  you  will 
have  to  have  som'e  uniform  system.  Now,  I  am  not  a  lawyer,  but  we  must  get 
something  that  we  can  have.  We  could  not  arrange,  for  instance,  a  compensation 
act  that  a  man  with  a  wife  and  three  children  to  receive  one  thing,  and  a  man  with 
a  wife  and  four  children,  should  receive  another,  and  that  you  and  I,  who  have  no 
children,  should  receive  another.    That  must  be  taken  into  consideration. 

Mr.  Bristol:  Brother,  perhaps  you  are  right  and  I  am  wrong.  You  have 
a  right  to  your  opinion  and  I  maintain  the  same  for  myself. 

Mr,  McManigal:    We  are  trying  to  get  at  it  the  best  we  can. 

Mr.  Chairman  :  In  this  connection  the  Chairman  might  say,  that  most 
all  of  the  compensation  plans,  or  insurance  plans,  make  a  difference  where  there 
is  a  widow  left  without  children  and  with  children.  Some  pay  the  widow  fifty 
per  cent  of  the  loss  of  wages,  and  then  in  case  there  are  children,  it  is  raised  to 
sixty-six  and  two-thirds  per  cent,  so  that  Mr.  Bristol  even  there  in  a  way  is  on  the 
right  side  to  that  extent. 

The  Chairman:    We  will  now  hear  from  Mr.  D.  H.  Sullivan. 

Mr.  Sullivan  :  Mr.  Chairman  and  Gentlemen  of  the  Commission.  I  did 
not  think  when  I  came  here  that  this  argument  would  take  the  scope  that  it 
has  done.  I  thought  we  would  confine  ourselves  as  close  to  the  subject  as 
possible.  I  did  not  think  it  would  be  wise  to  deal  with-  the  habits  of  our  people 
as  my  friend  Mr.  Roby  has  done,  notwithstanding  the  fact  that  in  every  mining 
county  in  the  State  the  coal  miner  voted  out  the  saloons. 

I  want  to  say  that  this  committee  selected  for  the  work  that  they  arc 
engaged  in  has  got  charge  of  a  wonderful  task,  and  if  you  are  able  to  work  it 
out  you  certainly  deserve  a  world  of  praise,  and  anything  that  I  can  do  in  my  own 
way  that  will  assist  you  I  will  be  only  too  glad  to  do  for  you. 

My  time  has  been  very  limited  in  the  work  that  is  assigned  me  this  after- 
noon, for  the  reason  that  I  have  been  enc^aged  about  all  this  year  in  making 
contracts  and  settling  other  grievances  that  come  within  my  jurisdiction;  but  I 
have  listened  with  considerable  interest  to  the  speakers  of  yesterday  afternoon, 
about  the  only  time  I  have  had,  and  I  was  glad  to  see  the  broad  scope,  and  I 
might  say  the  honest  desire,  on  the  part  of  the  representatives  here  to  bring  out 
all  the  facts  in  the  case.  It  shows  one  thing  above  all  others  —  that  this  problem 
is  before  us  and  we  must  solve  it.  We  cannot  dodge  it,  and  it  looks  to  me  as 
though  the  employer  as  well  as  the  employe  has  come  to  the  conclusion  that 
we  should  meet  it  honestly  and  candidly  and  do  the  best  we  can ;  and  if  we  do 
that,  Mr.  Chairman,  I  have  no  fear  of  the  result  of  our  work.  I  have  sketched 
just  a  few  matters  that  I  shall  read  and  comment  on  later  on. 

Taking  up  the  question  of  suitable  timber.  I  am  glad  to  discuss  that  question 
this  afternoon,  and  I  would  like  some  of  the  operators  to  ask  questions.  I  think 
I  will  be  at  home  on  this  question.  T  was  called  a  short  time  ago  to  attend  a 
meeting  in  a  certain  part  of  our  sub-district  where  I  presume  there  are  about 
'^00  men  employed  in  the  mine,  and  the  general  complaint  was  that  they  could  not 
get  suitable  timber  in  their  mine,  notwithstanding  the  fact  that  they  had  been 
asking  for  it.  When  I  make  this  statement  I  do  not  want  it  understood  that  the 
Mining  Department  is  responsible,  for  I  want  to  say  to  the  credit  of  the  Chief 
Inspector  of  Mines  and  tlie  Mining  Department  of  Ohio,  that  they  have  done 
;i!id   art'  d'linir  nil   in   their  power  to  carry  out  the  mining  laws  in  the  State  of 
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Ohio,  i  also  got  information  some  time  ago  from  a  man  that  is  traveling  in  the 
interest  of  some  of  these  insurance  companies,  I  did  not  get  the  statement  direcl 
from  him,  but  I  got  it,  that  in  some  cases  they  had  to  discontinue  the  insurance 
at  certain  coal  companies'  mines  for  refusing  to  carry  out  the  mining  law. 
There  is  another  very  important  matter,  and  the  Mining  Department  is  not  re- 
sponsible for  that;  that  is  the  live  wire.  We  havie,  I  presume,  a  few  cases  in 
the  State  of  Ohio,  where  the  live  wire  has  not  been  protected  even  after  the 
deputy  mine  inspector  has  notified  them  to  do  so,  and  which  is  a  possibility  of 
destroying  human  life.  1  do  not  wish  to  refer  to  one  matter  here  on  account 
of  the  presence  of  the  Chief  Inspector  of  Mines,  for  the  reason  why,  1  know 
he  did  his  duty;  he  had  to  arrest  the  management  in  order  to  enforce  the  law, 
and  I  make  this  statement  simply  because  Mr.  Roby  a  short  time  ago  stated  that 
the  miners,  1  do  not  know  whether  he  meant  all  of  them  or  part  of  them,  were 
as  much  as  though  they  were  hunting  a  place  to  commit  suicide.  Now  if  there 
is  any  doubt  in  the  mind  of  the  Commission  or  any  one  else  as  to  our  honest 
desire  to  get  all  the  benefits  that  the  Norris  law  calls  for,  I  want  to  say,  a  visit 
to  the  mining  camps  in  the  State  of  Ohio  by  the  Commission  would  throw 
wonderful  light  on  the  actual  condition  of  affairs.  You  would  see  quite  a  number 
of  men  who  are  walking  around,  or  trying  to  walk  around,  that  are  crippled 
for  life.  1  want  to  say  on  this  question  of  the  amount  fixed  or  that  should  be 
fixed  for  each  employe,  I  am  not  in  a  position  to  deal  with  that  matter.  That  is 
one  of  the  important  details  of  the  work  of  the  Commission.  I  would  not  even 
attempt  to  express  an  opinion  on  that  question.  But  I  want  to  say  there  is  no 
class  of  people  in  Ohio,  there  is  no  class  of  labor  in  Ohio,  that  will  welcome  all 
that  the  Norris  law  provides  more  than  the  47,000  miners  that  I  have  the  honor 
to  represent.  As  1  stated,  it  is  not  all  that  we  desire  from  my  limited  knowledge 
of  the  law ;  neither  is  it  all  we  hope  for ;  but  it  will  pave  the  way  for  some- 
thing better  in  the  future.  Another  statement  1  desire  to  make  —  it  is  possible, 
Mr.  Roby,  1  do  not  belie\e  he  did  it  intentionally,  to  try  to  deceive  —  he  stated 
about  Ob  cents  per  ton  for  pick  mining.  I  desire  to  say  that  is  a  paper  scale.  There 
is  about  15  per  cent  or  20  per  cent  of  the  coal  mined  by  pick;  consequently  that 
scale  is  a  dead  letter. 

Mr.  Roby:    I  said  about  15  per  cent  or  20  per  cent  was  mined  with  the  pick. 

Mr.  Sullivan  :  I  nicTde  a  mistake.  I  thought  Mr.  Rol)y  left  the  impression 
on  this  delegation  and  committee'  that  we  were  getting  95  cents  per  ton  for  all 
the  coal  that  was  mined  in  the  State  of  Ohio. 

Mr.  Chairman  :   He  said  pick  coal  in  1008. 

Mr.  Sullivan  :  I  do  not  desire  to  take  up  further  time  on  this  question.  I 
say  that  anything  I  can  do  in  my  own  way  that  will  speed  this  work  and  bring 
about  a  happy  solutit^i  of  it.  I  will  he  only  too  j^lad  to  co-operate  in  any  pfKSsihle 
way  to  bring  it  about.  Another  thing  before  1  close.  If  I  wished  to.  1  think  I 
could  take  up  the  last  report  and  prove  just  as  strong  a  claim  on  the  part  of  the 
management  of  the  mines  of  Ohio  as  the  operators  can  prove  on  their  part.  I 
will  do  it  if  it  is  necessary,  or  at  least   I  will  try  it. 

Mr.  Chairman  :  I  think  perhaps  it  will  be  of  some  interest  to  state,  in 
connection  with  Mr.  Sullivan's  paper,  that  The  International  Harvester  Co.  has  a 
plan  of  insurance  against  the  loss  of  wages  by  accidents  arising  in  their  business. 
Now  they  provide  that  they  will  pay  certain  compensation  when  75  per  cent  of  the 
30,000  employes  join  in  the  plan,  and  the  death  limits  for  compensation  to  the  de- 
pendents is  a  minimum  of  $1,500.00,  and  a  maximum  of  $1,000.  Now  there  is 
eighty  odd  per  cent  of  the  30,000  employes,  covering  six  or  seven  different  lines  of 
industry,  that  is  to  say  they  own  mines  and  iron  foundries  and  some  small  rail- 
ways and  machine  shops  and  woodworking  machinery,  at  least  five.  Now  it  also 
provides   for  increasing  that   compensation,   which   of   course   is   scaled   down    for 
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partial  and  total  disability,  based  upon  this  maximum  and  minimum  limits  for 
loss  in  case  of  death,  and  this  compensation  can  be  increased  to  any  extent  that  the 
employe  sees  fit  by  making  voluntary  contribution  and  in  case  he  quits  work  for 
the  International  Harvester  Co.,  they  refund  all  that  he  has  paid  in  but  without 
interest,  but  they  refund  all  he  has  paid  in.  I  do  not  know  that  that  would  be 
of  interest  to  you  and  of  course  there  are  a  number  of  such  plans  of  insurance 
among  large  corporations.  The  United  States  Steel  corporation  has  just  announced 
a  more  extensive  plan  of  pensioning  workers  who  have  worked  for  twenty  years; 
and  right  at  this  point  I  wish  to  call  attention  to  another  fact  brought  by  the 
statement  which  the  Chairman  has  made  of  these  two  large  corporations  and  a 
great  many  others,  and  also  the  statement  made  by  Mr.  Samuel  West  to  this 
effect;  that  they  often  pay  a  compensation  even  where  they  do  not  think  there 
was  a  possibility  of  liability  —  $500  or  a  $1,000  to  a  man  who  was  unfortunate. 

Now,  gentlemen,  I  want  to  call  the  miners  and  workmen's  attention  to 
this  fact  that  a  large  number  of  institutions  voluntarily  attempt  and  contribute  to 
extensive  schemes  of  compensation  without  regard  to  negligence,  is  absolute  proof 
that  it  is  a  matter  of  public  policy,  a  matter  that  concerns  the  police  power 
of  the  state,  for  the  state  to  become  an  active  agent  in  seeing  that  these  things 
are  done  uniformly  by  large  and  small  employers,  if  large  employers  recognize 
the  fact  that  it  is  a  duty  for  them  to  do  it  voluntarily.  It  is  not  the  duty  of 
corporations  to  usurp  the  functions  of  the  state,  nor  is  it  the  duty  of  the  state  to  be 
silent  or  inactive  agent  of  the  government,  but  it  is  the  duty  of  the  state  to 
become  an  aggressive  agent  for  the  body  corporate  of  the  government  under 
conditions  -when  the  corporations  recognize  the  fact  and  go  out  of  the  way  to  make 
these  contributions. 

Mr,  Worstell  :  Mr.  Sullivan,  is  it  your  opinion  that  each  person  injured  in 
a  mine  should  receive  compensation  irrespective  of  the  question  of  negligence  on 
the  part  of  the  employe? 

Mr.  Sullivan  :  That  would  be  a  hard  matter  to  deal  with.  I  do  not  want 
to  go  into  that  question  because  I  am  not  a  lawyer. 

Mr.  Worstell:  It  seems  to  me  that  is  one  of  the  most  vital  facts  connected 
with  this  discussion.  Are  we  going  to  have  a  uniform  compensation  irrcspcctiTe 
of  negligence  covering  everything. 

Mr.  Sullivan  :  It  would  be  a  hard  matter  for  you  and  I  to  define  what 
negligence  would  be. 

Mr.  Worstell  :    Under  the  law  as  it  'exists. 

Mr.  Sullivan  :   Even  then  it  would  be  hard  for  us  to  agree. 

Mr.  Worstell:    On  a  great  many  we  could. 

Mr.  Sullivan:  Why  have  we  not  been  agreeing  in  Ohio?  During  the  last 
eight  or  ten  years,  when  a  man  gets  hurt,  why  have  you  not  been  doing  something 
to  help  him  out? 

Mr.  Worstell  :    That  is  a  question  of  negligence. 

Mr.  Sullivan  :  When  a  man  gets  hurt  at  your  mine,  why  don't  you  show 
your  cliaritablcness  by  granting  him  some  money? 

Mr.  Wokstkll  :  That  is  done  frequently. 

Mr.  Sullivan  :  I  want  to  say  to  you  that  I  can  point  out  cases  where  men 
were  hurt  in  mine  entries  and  they  were  beaten  in  the  courts  and  never  got  one 
red  cent  and  you  know  it  as  well  as  I   do. 

Mr.  Worstell  :   Well,  Mr.  Sullivan,  sure  I  do,  but  it  is  always  a  question  of 
negligence.     A  man's  negligence  in  protecting  himself  in  an  entry. 
Mr,  Sullivan:   How  would  you  prove  that? 
Mr.  Worstell:    How  would  I  prove  that? 
Mr.  Sullivan  :    Yes. 


EMPLOYERS^  LIABILITY  COMMISSION.  4OI 

Mr.  Worstell:  Suppose  a  man  gets  hurt  on  an  entry  while  he  was  riding 
some  place  where  he  should  not. 

Mr,  Sullivan  :  When  they  are  riding  somewhere  where  they  should  not, 
the  trip  is  usually  loaded  down  by  mine  foremen. 

Mr.  Worstell:   They  are  supposed  to  ride  some  place  on  the  trip. 

Mr,  Sullivan:  That  is  the  only  place  they  have  got  to  ride  perhaps  — 
they  have  got  to  ride  some  place,  they  are  not  riding  for  fun.  They  are  carrying 
out  the  instructions  of  their   foreman. 

Mr.  Worstell:  Suppose  a  man  rides  on  the  front  end  of  the  car  when  he  is 
instructed  not  to  do  so? 

Mr.  Sullivan:    Suppose  he  was  riding  on  the  hind  end  of  the  car? 

Mr,  Worstell:  If  the  company  has  not  protected  him,  has  not  done  its 
duty,  of  course  the  company  is  liable. 

Mr,  Sullivan:  Suppose  a  miner  walks  down  the  entry  and  a  piece  of  slate 
falls  down  and  cripples  him? 

Mr.  Worstell:    The  company  is  liable;   that  is  sure. 

Mr.  Sullivan:  They  do  not  get  any  reward  for  it?  Did  Smith  in  Jackson 
county  get  anything? 

Mr.  Worstell  :  I  do  not  know  anything  about  that,  but  I  know  that  Williams 
did  get  it  in  Rendville,  because  I  paid  it  myself. 

Mr.  SxnxivAN:  If  you  paid  it  to  him  you  must  have  paid  it  without  any- 
body knowing  anything  about  it. 

Mr.  Worstell:    He  knew  about  it,  for  he  asked  for  it. 

Mr.  Sullivan:  I  will  say  to  you  that  Smith  in  Jackson  county  got  nothing, 
because  he  had  it  up  in  the  courts  for  seven  years  —  about  that,  I  guess. 

Mr.  Worstell:  You  mean  the  case  that  went  into  the  supreme  court  of  the 
Wellston  Mining  Co.  against  Smith  —  how  long  ago  was  that  decided? 

Mr.  Sullivan:    I  do  not  think  it  is  decided. 

Mr.  Worstell  :  I  think  it  was  in  this  case  that  the  supreme  court  held  that 
he  was  entitled  to  the  damages  awarded  him  in  the  lower  courts. 

Mr.  Sullivan  :  I  know  it  was  not  this  man,  for  he  has  no  money  to 
go  ahead  with  the  case. 

Mr.  Chairman:  It  is  almost  the  unanimous  opinion  of  the  both  the 
employe  and  employer  in  the  twenty-one  countries  having  a  compensation  act, 
that  compensation  should  be  awarded  without  regard  to  negligence  to  cither 
employe  or  employer,  except  willful  or  criminal  or  malicious  negligence.  For 
example,  you  liave  the  case  in  Nebraska  sustained  by  the  United  States  Supreme 
court,  where  the  Nebraska  statute  provides  that  the  railroad  company  shall  be 
the  insurer  of  the  safety  of  its  passengers,  except  here  the  negligence  amounts 
to  criminal  or  very  gross  negligence  on  the  theory  that  it  has  recognized  the 
principle  that  it  is  an  insurer  of  the  safe  delivery  of  his  trunk. 

Mr.  Worstell:     Sure. 

Mr.    Chairman  :    That  will   perhaps   define   that   feature  of   the  situation. 

Mr.  Smith  :  Mr.  Sullivan,  do  the  labor  unions  or  miners'  unions,  do  they 
compensate  their  miners  in  case  of  injury  or  death? 

Mr.  Sullivan  :  In  some  cases  they  do.  I  desire  to  say  in  answer  to  your 
question  that  I  belong  to  a  local  branch  of  that  kind.  I  belonged  to  it,  I  presume 
ten  or  twelve  years.    Just  my  own  local  union.     I  pay  fifty  cents  a  month. 

Mr.  Smit^  :  In  case  the  operator  would  order  the  employe  to  do  a  certain 
repair  job  or  fix  up  the  mine,  and  the  miner  refuses  to  do  the  same,  has  the 
operator  got  the  right  to  discharge  that  man? 

Mr.  Sullivan  :  We  have  never  denied  that  right.  As  soon  as  they  notify 
us  and  can  prove  it,  we  do  not  deny  them  that  right,  and  nobody  knows  that 
better  than  Mr.  Roby  does. 
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Mr.  Smith  :  Has  the  operator  the  right  to  discharge  his  on  the  ground, 
if  he  refuses  to  obey  orders,  without  referring  it  to  the  organization? 

Mr.  Sullivan  :  The  right  of  an  investigation  Mr.  Chairman,  is  very  sacred 
to  us.  Whenever  it  is  proven  that  the  man  is  not  doing  his  duty,  then  wc  arc 
willing  to  have  him  removed,  but  we  have  cases  where  we  have  investigated  that 
it  was  proven  to  the  satisfaction  of  the  management  that  the  mine  foreman  when 
he  discharged  him  had  discharged  him  for  something  that  never  happened  at  the 
mine  but  happened  at  a  saloon. 

Mr.  Smith:    Do  the  operators  have  to  prove  every  case? 

Mr.  Sullivan  :    Oh,  no. 

Mr.  Smith  :     Don't  have  to  prove  it. 

Mr.  Roby  :  Pending  those  investigations  you  speak  of,  isn't  it  a  common 
thing  that  the  mine  is  idle  until  you  higher  officials  get  around? 

Mr.  Sullivan  :    Just  the  reverse. 

Mr.  Roby  :  Isn't  it  a  common  thing  for  the  mine  to  lie  idle  pending  those 
investigations  until  you  higher  officials  can  get  around  to  make  an  investigation? 

Mr.  Sullivan  :  I  will  answer  that  question,  Mr.  Roby,  by  asking  you  your 
experience  with  me  during  the  last  year. 

Mr.  Roby  :  I  haven't  had  any  trouble  of  that  kind ;  but  I  have  known 
mines  to  be  idle  for  three  months  in  your  district  because  of  the  discharge  of 
men. 

Mr.  Sullivan  :  I  have  known  things  which  happened  in  your  mine,  Mr. 
Roby,  which  I  will  not  mention  at  this  time. 

Mr.  Roby  :  Do  you  know  what  the  number  of  days  that  the  mines  aggregated 
in  work  in  Ohio  during  the  year  1908;  do  you  know  the  number  of  days  operated 
in  Ohio  in  1008  on  which  it  was  contended  that  the  earnings  of  the  miners 
was  nearly  $400? 

Mr.  Sullivan:     I  do  not  know  as  to  that;  I  would  not  state  positively. 

Mr.  Roby:  The  report  of  the  Chief  Inspector  of  Mines,  shows  on  page  9 
that  the  average  number  of  days  pick  miners  worked  160;  average  number  of  days 
worked  by  machine  runners  and  machine  miners  157.  Now  I  want  to  ask  you, 
do  you  know  how  many  days  the  mines  in  West  Virginia  operated  during  the 
year  1908? 

Mr.  Sullivan:  No,  I  do  not;  and  I  don't  believe  you  would  be  able  to 
tell  me. 

Mr.  Roby:  Unfortunately  I  do  not  have  the  figures;  but  if  my  recollection 
serves  me  right  I  think  it  is  about  225  days. 

Mr.  Sullivan  :  I  do  not  believe  that  you  would  want  to  accept  those 
figures. 

Mr.  Perks:    Why  that  difference? 

Mr.  Roby  :  By  reason  of  the  ability  by  reason  of  non  union  labor  and  con- 
ditions favorable  to  West  Virginia,  they  are  able  to  market  more  coal  than  the 
operators  in  Ohio. 

Mr.  Sullivan  :  Is  there  no  other  reason,  Mr.  Roby ;  for  the  benefit  of  this 
Commission,  is  there  no  other  reason  in  your  judgment. 

Mr.  Roby  :  There  might  ,be  other  contributory  reasons.  I  want  to  ask  if 
your  organization  —  I  am  talking  of  your  organization  as  an  international  organi- 
zation, have  they  or  have  they  not  made  efforts  in  recent  years  to  organize  the 
miners  in  West  Virginia? 

Mr.  Sullfvan  :  We  have,  and  the  unfortunate  thing  connected  with  it  is 
that  quite  a  large  number  of  operators  in  Ohio,  having  large  interests  in  Ohio, 
also  have  large  interests  in  West  Virginia;  and  when  we  go  down  there  they 
chase  .us  out.  You  are  willing  to  be  organized  here.  Mr.  Monsarrat  that  docs 
not  apply  to  you;  we  have  always  been  able  to  get  fair  treatment  from  jroti. 
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Mr.  Roby:  Have  you  the  names  of  operators  owning  mines  in  Ohio  and 
West  Virginia  who  have  chased  you  out  of  West  Virginia? 

Mr.  Sullivan:    Don't  you  know  any  of  them? 

Mr.  Roby:  No  I  don't  know;  I  have  no  interests  in  West  Virginia.  I 
wish  you  would  name  some  of  them. 

Mr*  Sullivan  :  I  don't  like  to  do  that.  I  presume  you  know  some  of 
them  yourself. 

Mr.  Rohr:  I  would  like  to  ask  whether  Mr.  Stephen  B.  Elkins  is  inter- 
ested in  any  mines  down  there? 

Mr.  Roby:    I  understand  he  is. 

Mr.  Rohr:    Do  you  know  that  to  be  a  fact? 

Mr.  Roby  :  Not  for  certain ;  but  he  is  supposed  to  be  interested  in  mines  in 
West   Virginia. 

Mr.  Rohr:  Do  you  know  that  he  is  very  hostile  to  any  organized  labor 
proposition  ? 

Mr.  Roby:  I  understand  that  the  operators  in  West  Virginia  generally  are. 
Now,  Mr.  Sullivan,  I  would  like  to  ask  you  another  question.  If  the  miners  in 
Ohio  only  worked  from  157  to  160  days,  earned  $400,  what  would  they  have 
earned  had  they  worked  fifty  per  cent  more  time  at  the  same  ratio?  They  would 
have  earned  about  $600 ;  isn't  that  correct  ? 

Mr.  Chairman  :  I  don't  think  that  is  necessary,  the  figures  will  speak  for 
themselves,  it  is  a  matter  of  arithmetic. 

Mr.  Savage:    It  is  subject  of  analysis  too. 

Mr.  Chairman:  He  is  asking  for  an  arithmetical  result;  there  is  nothing 
to  that. 

Mr.  Roby  :  As  far  as  you  know  the  mining  laws  of  the  State  of  Ohio  are 
pretty  generally  enforced  by  the  Mine  Department. 

Mr.  Sullivan  :  I  can  say  that  as  far  as  I  know.  But  I  want  to  say  right 
now,  that  I  have  received  reports,  every  now  and  then,  where  the  management 
does  neglect  to  send  in  suitable  timber.  The  Chief  Inspector  of  Mines  had  to 
go  down  along  the  B.  &  O.  Roads  to  take  that  matter  up,  some  time  ago;  and  I 
want  to  say  that  every  time  he  is  asked  to  go,  he  goes;  it  is  his  duty  to  see 
that  they  comply  with  the  law. 

Mr.  Roby  :  As  I  understand  your  answer,  you  credit  to  the  Mining  De- 
partment the  enforcement  of  the  laws  of  the  State  to  the  very  best  of  their 
abilitv. 

Mr.  Chairman:  What  bearing  do  you  think  this  discussion  has  upon 
the  question   of  whether  we   shall   have   a   compensation   act  or  not. 

Mr.  Roby:  Unionism  in  itself  has  no  bearing  whatever,  Mr.  Chairman, 
in  my  opinion,  except  insofar  as  it  influences  the  ability  of  the  parties  to  bear 
the  burden  in  the  fact  of  competitive  conditions.  That  unionism  of  itself  with 
a  closely  competitive  field,  would  be  beneficial  principally  to  the  employes. 

Mr.-  Chairman:  I  know,  but  we  can't  settle  unionism  in  a  question  of 
this  kind.  What  we  are  interested  in  is  whether  we  will  substitute  a  new  rem- 
edy which  is  broader  and  provides  a  remedy  for  all  the  cases  now  which  the 
common  law  provides,  and  further  additional  remedy  under  modfied  conditions 
as  to  the  limitations  of  the  compensation.  Now,  that  is  the  entire  question.  Mr. 
Carey  comes  in  here  at  the  opening  of  our  hearing,  a  very  distinguished  lawyer, 
and  a  very  able  man,  in  presenting  his  arguments  tells  us  all  the  constitutional 
difficulties  in  a  general  way  which  may  confront  us;  but  the  legislature  author- 
ized the  Governor  to  appoint  a  Commission  to  provide  some  remedy;  not  to 
say  before  the  patient,  who  is  suffering  and  ready  to  die,  how  dangerous  it  is 
to  cut  in  this  way  or  that  way  and  cut  out  the  appendix;  but  provides  some 
concrete  remedy  in  the  most,  practically,  the  most  equitable,  and  in  the  most  just 
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way  possible.  Now,  anything  bearing  upon  those  questions  I  think  arc  valuable; 
but  the  matter  of  discussing  non-unionism  or  unionism,  I  do  not  think,  enters 
into  the  question  at  all. 

Mil  Roby:  Mr.  Chairman,  if  you  will  permit  me,  I  will  say  you  are  ap- 
proximately right.  But  what  will  this  concrete  remedy  amount  to  if  it  is  ac- 
complished by  means  that  will  remove  its  very  necessity.  I  mean  by  that,  if  it 
is  done  along  lines  that  makes  it  so  burdensome  to  the  coal  interests  in  the 
State  of  Ohio,  there  will  be  no  need  of  such  an  act  so  far  as  the  mining  of 
coal  in  this  State  is  concerned. 

Mr.  Chairman  :  The  question  of  the  burden  does  not  rest  upon  the  dis- 
cussion of  unionism  or  non-unionism.  It  rests  solely  upon  the  extent  of  compen- 
sation and  how  it  is  to  be  raised 

Mr.  Roby  :  I  must  submit  that  while  it  is  not  the  issue,  that  it  is,  I  be- 
lieve, an  elements  that  enters  into  the  issue. 

Mr.  Chairman  :  I  think  you  can  make  it  an  issue  when  we  come  to  fight 
it  through  the  legislature ;  but  I  hope  that  tftese  gentlemen  here,  and  every  gen- 
tleman who  represents  a  laboring  man,  and  every  employer  can  lay  aside  these 
questions  of  local  matters  in  order  to  discuss  the  fundamental  principles  that 
we  may  make  a  start  in  the  solution  of  a  problem,  and  not  defer  the  remedy 
any  longer.  It  has  taken  Germany  twenty-seven  years  to  arrive  at  what  they 
consider  a  few  of  the  fundamental  steps,  enough  to  make  them  proud  of  the 
fact  that  they  have  started  a  scheme  of  compensation;  but  they  have  not  yet 
reached  the  maximum  magnitude  to  which  that  remedy  will  arise,  although  they 
have  been  handling  it  in  their  consumate  way  for  twenty-five  years. 

Mr,  Roby:  I  just  want  to  ask  another  question,  or  rather  two.  Of 
60,000  employes,  in  round,  numbers,  in  the  State  of  Ohio,  in  the  year  1908,  112 
were  killed.  That  would  be  .22  per  cent.  There  were  426  seriously  injured, 
which  would  figure  out  .85  per  cent,  or  a  total  of  serious  and  fatal  accidents 
of  one  and  seven-tenths  per  cent.     Do  you  consider  that  a  high  rate  of  fatality? 

Mr.  Sullivan  :     Do  I  consider  it  a  hight  rate  ? 

Mr.  Roby:    Yes. 

Mr.   Sullivan  :     Not  as  compared  with  other  states. 

Mr.   Roby:    As  compared  with  other  states? 

Mr.  Sullivan  :  But  I  will  say  right  now,  that  we  ought  to  do  our  best  to 
reduce  that.  A  great  number  of  them  come  from  in  your  district,  Mr.  Roby. 
About  two-thirds  of  them  come   from  your   district. 

Mr.    Rohr:     I    would   like   to   ask   Mr.    Roby  — 

Mr.   Chairman  :     Mr.   Roby  is  not  on  the  stand. 

Mr.  Rohr:  Then  I  want  to  call  him.  Mr.  Roby,  if  West  Virginia  cares 
to  operate  a  slaughter  house,  with  a  wage  closely  allied  with  pauperism,  with 
the  dregs  of  human  slavery,  would  you  advocate  such  conditions  for  Ohio 
miners? 

Mr,   Roby  :     By  no  means. 

Mr.  Rohr:  Then  you  do  not  object  to  workmen  being  compensated  is 
provided  under  the  Norris  bill? 

Mr.  Rouy:  1  am  not  objecting,  Mr.  Rohr,  to  compensating  for  injuries; 
but  I  do  object  to  the  business  of  the  coal  operators  of  Ohio  being  taken  away 
from  tliem,  and  the  labor  of  the  Ohio  miners  being  taken  away  from  them, 
if  the  compensation  is  arrived  at  on  a  basis  that  would  do  that,  or  approach  it 

Mr.  Rohr:  The  objection  to  the  Norris  bill  has  been  raised  during  the 
discussion ;  and  some  seem  to  be  very  much  lacking  in  their  understanding  of 
its  intent  and  purport.  Section  6245-1,  the  closing  sentence,  reads:  "All  qu«' 
tions  of  ncgligency,  contributory  negligence  and  assumption  of  risk  shall  be  for 


employers'  liability  commission.  405 

the  jury  under  instruction  of  the  court."  Is  there  anything  in  that,  which  in 
your  mind  takes  away  anything  you  had  before? 

Mr.  Roby:     I  think  it  does. 

Mr.  Rohr:     You  think  it  does? 

Mr.   Roby  :     Yes. 

Mr.   Rohr:     Do  you  care  to  say  wherein  it  does,  Mr.   Roby? 

Mr.  .Roby:  In  that  it  puts  the  question  up  to  a  jury  who  are  not  legally 
advised  and  are  not  so  able  to  determine  the  question  of  negligence  as  learned 
judges  would  be;  and  therefore,  there  is  greater  opportunity  for  error  and  greater 
opportunity   for  injustice. 

Mr,  Rohr:  In  a  case  of  that  kind  would  you  suggest,  or  would  you  care 
to  entertain  a  proposition,  as  stated  by  one  of  the  gentlemen  who  appeared  be- 
fore the  Commission  at  Cleveland,  that  a  jury  in  compensating  injuries  or  death, 
so  far  as  possible,  that  a  jury  would  be  made  up  of  twelve  lawyers  to  try  a  law- 
yer; or  twelve  judges  to  try  a  judge;  or  twelve  ministers  to  try  a  minister  for 
heresy;  or  twelve  employers  to  try  a  case  of  an  accident  where  an  employe 
was   injured? 

Mr.  Roby:     No,  I  would  not  be  in  favor  of  such  a  proposition. 

Mr.  Rohr:    You  would  not  care  to  stand  for  that? 

Mr.  Roby:     No,  sir. 

Mr.   Rohr:     Twelve  mine  operators  would  sit  where  miners  were  injured? 

Mr.  Roby:     No,  I  don't  think  that  would  be  a  fair  proposition. 

Mr.  Chairman  :     We  will  now  hear  from  Mr.  Ratchford. 

Mu.  Ratchford:  Mr.  Chairman  and  Gentlemen:  That  I  am  interested 
deeply  in  the  work  of  this  Commission,  with  others  of  you,  is  evidenced  by  my 
presence  here  during  the  whole  week.  I  appreciate  the  enormous  task  assigned 
to  this  Commission,  and  whatever  little  I  may  be  able  to  contribute  towards  the 
solution  of  that  task  I  do  it  very  willingly.  I  do  it  with  others  of  you,  gentle- 
men, because  I  feel  that  the  State  has  issued  the  call.  VVe  are  all  creditors  of 
our  State  and  through  this  Commission  the  State  has  called  us  to  duty.  In 
the  light  of  the  discussion  this  afternoon,  the  question  might  well  be  asked,  Mr. 
Chairman,  as  to  whether  or  not  we  are  here  to  advocate  a  system  which  is  ad- 
mittedly faulty  or  to  evolve  a  better  system.  It  has  been  admitted  by  each  and 
all  who  have  occupied  the  time  of  our  meetings  during  the  week  that  our  pres* 
cnt   system  is  lacking ;  that  it  is  faulty ;  —  that  it  is  in  effect  an  economic  waste. 

We  are  all  here,  as  I  view  it,  to  prevent  that  waste  and  to  endeavor  to 
bring  about  a  better  system  than  we  now  have.  The  discussion  of  the  afternoon, 
I  am  sorry  to  say,  has  reverted  to  the  consideration  of  details  in  the  mining  in- 
dustry, wages,  unionism,  timbers,  etc.  Indeed,  if  I  were  not  so  well  acquainted 
after  my  week's  stay  here  with  the  proceedings,  had  I  come  into  the  meeting 
without  being  previously  informed,  I  should  have  thought  that  I  was  in  a  miners' 
and  operators'  meeting  in  which  they  were  fixing  the  scale  of  prices  for  the 
ensuing  year.  Now,  to  you  gentlemen  who  are  not  familiar  with  the  methods 
by  which  the  miners  and  operators  do  their  business,  1  simply  want  to  say  that 
you  must  not  get  alarmed.  Those  gentlemen  meet  in  their  convention  and  they 
fight,  and  they  fight,  as  they  are  able  to  do ;  but  when  they  leave  the  convention 
hall  they  are  all  friends.  Tlioy  shake  hands.  There  is  no  feeling  behind  it. 
This  is  a  time,  however,  my  friends,  when  it  sccnis  to  me  that  miners  and  oper- 
ators, employers,  and  laborers  generally,  should  forget,  so  far  as  possible,  all 
pecuniary  interests.  We  are  all  here  to  serve  the  State.  We  should  rise  above 
the  details  of  trade  conditions,  if  \ou  please,  in  this  emergency.  We  all  owe 
the  State  a  duty ;  as  the  State  owes  us  a  duty.  To  rise  above  those  details 
simply  means  that  we  must  take  a  broad  and  comprehensive  view  of  a  broad  and 
complicated   question. 
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In  the  capacity  in  which  I  speak  to  you  this  afternoon,  I  am  doing  it  more 
as  a  matter  of  individual  feeling  or  conviction  than  any  other  capacity.  I  stated 
previously  that  I  was  not  an  employer  or  employe,  in  the  sense  in  which  thqr 
are  usually  understood,  but  as  a  matter  of  fact,  I  occupy  both  relations.  I 
represent  the  Pittsburg  vein  operators  of  Ohio,  in  differences  and  troubles  that 
arise  about  their  mines,  when  they  are  not  there  to  represent  themselves,  and  to 
that  extent  I  am  representing  the  employers  during  such  emergencies.  I  am  an 
employe  in  the  sense  of  working  for  wages  and  salary.  I  want  to  forget  for 
the  time  being  that  I  am  either,  and  take  a  view  of  this  question  as  disinter- 
estedly as  I  can  from  any  selfish  motive  that  might  lie  on  either  side.  The 
question  arose  in  one  of  our  meetings,  my  friends,  as  to  the  propriety  of  a 
compulsory  or  voluntary  law.  Those  of  you  who  attended  the  session  of  yester- 
day no  doubt  were  interested  in  that  phase  of  it.  I  am  free  to  say  today  that 
I  was  interested  in  it,  and  that  I  understood  the  function  of  this  Commission, 
it  has  been  created  by  an  act  of  the  Legislature  for  the  purpose  of  framing  a 
law  that  would  meet  the  requirements  if  possible.  The  question  arises  as  to 
whether  such  a  law  should  or  should  not  be  compulsory.  I  am  free  to  say  to 
you,  gentlemen,  that  I  can  conceive  of  no  law  that  might  be  enacted  by  the 
General  Assembly  dealing  with  this  question  unless  such  a  law  is  compulsory. 
The  passage  of  the  very  act  ca^rries  with  it,  unless  exceptions  are  made,  certain 
trades  and  callings,  that  all  men  engaged  in  industry  shall  be  amenable  to  the 
act.  Otherwise  we  would  have  nothing  more  than  recommendation  to  form  those 
mutual  associations  in  the  different  plants  and  industries;  and  without  that  the 
way  is  open  now  to  form  those  associations,  and  they  are  being  formed  in  cer- 
tain trades.  In  this  connection,  my  friends,  I  am  one  who  entertains  the  belief 
that  the  best  possible  system  should  be  evolved ;  that  before  it  is  enacted  into 
law  it  should  be  gone  over  with  the  greatest  care  by  the  ablest  men,  and  that 
the  highest  and  best  reprpsentatives  of  labor  and  capital  in  the  State  should  be 
consulted,  and  that  law  should  be  passed  upon,  before  it  is  enacted,  passed  upon 
by  those  gentlemen,  then  it  should  be  compulsory.  Without  the  compulsory 
features  to  it  you  have  no  law ;  and  without  the  law  you  have  nothing  more  than 
you  have  today;  simply  an  open  door  to  form  mutual  associations  which  may 
vary  with  the  natures  of  the  industry,  or  the  liability  or  something  else. 

As  to  the  liability,  employers*  liability,  the  term,  employers'  liabilit>'  — they 
say  that  there  is  nothing  in  a  name;  but  I  want  to  take  some  exceptions  to  it 
Employers'  liability  implies  to  my  mind  that  the  employer  shall  be  responsible 
for  injuries  sustained  by  the  men  in  his  shop.  The  workmen's  compensation  act 
carries  with  it  very  much  the  same  meaning.  Xow  I  want  to  call  your  attention, 
and  I  have  certain  cases  in  mind,  but  before  doing  that  let  us  first  consider  who 
is  the  employer.  Let  us  define  that.  Is  the  employer  the  man  who  furnishes 
the  cai)ita!,  or  a  body  of  men  who  finance  the  industry,  or  is  the  employer  the 
man  wiio  engages  and  directs  the  labor  and  pays  the  laborer  on  pay  day?  Now 
I  think  most  of  you  will  agree  with  mc  that  the  man  who  employs  and  directs 
labor  is  the  employer,  and  under  an  employers'  liability  law,  strictly  speaking,  that 
man  would  be  exempt,  if  accident  occurred  to  him  from  any  compensation.  To 
make  mysdf  plainer;  when  we  have  a  blow-up  in  fhe  mine,  an  explosion,  if 
you  please,  in  the  mine,  the  mine  foreman  and  the  superintendent,  if  they  are 
worthy  of  the  position,  are  on  the  firing  line;  they  ask  no  men  to  encounter 
greater  danger  than  they  themselves  encounter.  Under  an  employers'  liability 
law  where  would  those  men  get  in? 

Mr.  StaxivAx:     Wouldn't  they  be  employes? 

Mr.  R.mchfokd:  Then  they  occupy  the  dual  position.  They  employ  the 
labor,  perhaps  hundreds  of  men,  but  they  are  employes  in  the  sense  of  being 
emoloyed  themselves  by  the  men  who  finance  the  industry.     The  same  might  be 
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said  of  the  workmen's  compensation  act.  That  if  its  terms  are  defined  literally, 
no  one  is  entitled  to  compensation  under  it  but  a  workman.  Now,  who  is  a 
workman?  We  will  all  admit,  I  believe,  that  there  are  workmen  around  every 
industry  aside  from  the  man  who  swings  the  pick  or  hammer,  that  each  in- 
dustry is  itself,  if  you  please,  a  human  machine  shop.  It  required  each  and 
every  man  to  perform  his  part  to  get  the  best  resufts  from  that  industry.  I 
was  going  to  suggest  in  this  direction,  having  pointed  out  the  weaknesses,  as 
I  understand  them  of  those  two  terms  —  employers'  liability  and  workmen's  com- 
pensation. I  was  going  to  suggest,  gentlemen,  what  seems  to  be  a  more  appro- 
priate name,  and  that  is  a  State  industrial  insurance;  that  every  man  who  makes 
his  living  with  his  hands  shall  be  liable  to  his  proportion  of  the  benefits  from 
that    insurance. 

Another  feature  in  connection   with  it,  and  I  have  been  very  much  enter- 
tained at  the  angles  which  the  subject  has  taken  respecting  men  of  large  families 
and  men  of  small   families;  but  there  is  a  feature  of  that  subject  that  has  not 
been    touched   upon.     We    will    make   a    comparison,    for   instance,    between   two 
manufacturers.      One   manufacturer    establishes    a    small    plant,    and    he    employs 
twenty  or  thirty   laborers ;   another   manufacturer  will   go   perhaps  to  the   other 
end  of  the  city,  and  he  will  establish   a   small  plant  with  the  same  amount  of 
laborers.      Those  ^  men    now,    we    will    assume,    have    about    equal    opportunities, 
but   in   ten  years   from  that  time  you  may  find  one  of  those  plants  just  of  the 
same  proportion;  the  same  size,  and  employ  only  the  same  number  of  men  which 
it    employed  during  the  first  year   of   its   existence;   while   the   other   plant   may 
cover   one  or  two  acres,  employing  ten  or  twenty  times  as  many  men  as  it  did 
the  first  year.     In  the  one  case  we  have  a  man  of  energy  who  has  contributed 
to  the  State  ten  times  more  than  his  neighbor,  but  has  no  more  or  greater  oppor- 
tunities by  the  way.     He  has  contributed  to  the  wages  of  labor  more  than  ten 
times  as  much  as  his  neighbor;  he  has  derived  from  the  profits  of  industry  so 
to  speak  ten  times  more  than  his  neighbor,  and  in  the  event  of  the  establishment 
of   such   an   institution   as   we   are  here   to  consider,   he   will   contribute   to   that 
institution  ten  times  more  than  his  neighbor.     Now  the  case  reverts  to  the  other 
side.     We  have  a  manufacturer  here  employing  one  hundred  men.     The  average 
man    is  a  steady  man,  the  average  American  laborer  is  a  steady  employe.     No 
one,  I  think  will  take  issue  with  that.     He  employes  one  hundred  men.     Of  that 
one   hundred   men,   eight   per  cent  are  steady  men,  and   will   work   in   the   shop 
or   factory   every  day  when  you  have   work   for  them  to  perform.     Twenty  per 
cent  work  broken  time;  probably  ten  per  cent  half  the  time  or  less.     Now  if  you 
establish   an  employers'  liability,  under  whatever  name  you  will,   I   want  to  ask 
you  what  you  will  do  with  the  man  who  has  lost  time  and  deprived  his   family, 
to  that  extent  failing  to  contribute  to  the  wealth  of  the  State  or  to  the  indusry? 
Is   he   entitled  to  the  same  proceeds  under  this  proposed   law   as   the   man   who 
works  six  days  a  week  and  gives  honest  service  for  the  amount  he  receives? 

The  Chairman:  You  mean  back  to  their  employers;  you  mean  the  com- 
pensation ? 

Mr.  Ratchford:  Under  what  name  you  please,  whether  compensation  or 
liability,  if  the  principles  of  the  institution  carries  with  it  a  contribution  from 
each  man  who  works  with  his  hands,  and  from  each  man  who  employs  labor. 
Those  are  some  things,  my  friends,  which  I  want  to  call  to  your  attention 
briefly.  Now  something  has  been  said  in  our  meetings  as  to  aged  workmen. 
One  of  the  experts,  I  believe,  who  was  before  us  the  other  day,  called  the 
attention  of  the  Commission  to  the  necessity  of  providing  for  workmen  who 
are  up  in  years.  A  very  commendable  recommendation,  1  admit.  But  we  have 
in  our  own  State  some  very  singular  conditions,  and  it  occurs  to  my  mind  that 
this    Commission,    before    they    are    through    with    their    labors    they    must    take 
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those  conditions  into  account.  It  came  to  my  notice  some  few  weeks  ago  that 
a  certain  corporation  in  Ohio,  whose  name  I  do  not  care  to  mention,  are 
dismissing  its  labor  when  they  reach  forty-five  years  of  age,  from  its  employ- 
ment. 

Now  we  are  asked  to  piake  provision  by  law  to  take  care  of  men  who  are  up 
in  years  on  the  one  hand,  and  on  the  other  hand  certain  corporations  are  dismissing 
men  in  the  prime  of  life  from  their  employment.  I  am  free  to  say  to  you  that 
were  1  an  employer  I  should  place  more  dependence  upon  a  man  of  forty-five 
years  than  I  would  on  a  man  of  twenty  or  twenty-five;  he  is  more  reliable. 
Compare  that  situation,  if  you  will,  the  man  who  is  dismissed  at  forty-five  because 
he  is  old  and  decrepit,  with  the  man  who  is  twenty  and  will  not  work  half  the 
time  when  the  opportunity  is  opened  to  him,  and  who  at  the  same  time  will  ask 
as  much  out  of  this  fund  as  any  other  man  in  the  State,  in  case  of  injury. 

I  do  not  ask  your  time  in  discussing  this  matter  further  than  to  say  that 
we  must  rise  above  petty  details.  We  must  be  careful,  and  I  say  this  in  all 
fairness,  to  both  employer  and  employe,  not  to  engender  hard  feelings  by  discussing 
petty  differences,  trade  differences,  differences  that  no  other  man  in  this  meeting 
is  concerned  in  but  ourselves.  We  have  plenty  of  chance  to  discuss  those  at  home. 
Let  us  rise  to  the  emergency;  let  us  prove  to  our  sister  States  that  there  is 
enough  patirotism  in  Ohio  to  take  care  of  her  own  people  properly  under  a  law 
such  as  is  proposed  by  the  Ohio  legislature.  If  we  handle  the  question  in  that 
broad  sense  I  have  no  doubt,  gentlemen,  that  this  Commission  will  succeed  and 
we  will  be  satisfied  with  the  result;  but  if  we  handle  it  in  any  other  spirit; 
if  we  come  in  here  to  discuss  petty  trade  differences  we  only  confuse  this  Com- 
mission which  we  are  here  to  assist. 

That  the  State  should  be  a  party  to  any  fund  that  is  raised  is  clear  to  my 
mind ;  that  the  State  should  disburse  that  fund  is  equally  clear  to  my  mind. 
I  must  take  issue  with  my  friends  who  are  representing  labor,  when  they  take 
the  position  that  the  worker  should  not  contribute  to  this  fund.  I  say  to  you 
gentlemen,  that  the  worker  should  contribute  to  this  fund.  That  it  is  the  cheapest 
and  best  insurance  which  they  have  ever  gotten  or  can  get  anywhere,  with  the 
hundreds  of  thousands  of  dollars,  I  might  say  I  believe  safely,  millions  of  dollars, 
that  are  paid  by  the  workers  of  Ohio  into  the  different  insurance  companies  of 
Ohio  today,  can  be  saved  to  the  workers  while  an  equal  or  greater  protection 
is  afforded.  This  fund  should  be  disbursed  by  the  State;  and  I  am  not  prepared 
to  say  that  I  am  quite  in  agreement  with  the  Chairman  of  the  Commission  if  I 
understand  him  correctly.  He  has  stated,  I  believe,  Mr.  Chairman,  and  I  do  not 
want  to  misquote  you,  that  the  State  would  pay  the  operating  expenses  of  that 
particular   department  which   would  handle  that  fund. 

The  Chairman  :  No,  I  never  said  anything  of  that  kind.  A  great  many 
statements  have  beeii  made,  especially  in  the  Cleveland  press,  what  the  Chairman 
has  said.  The  Chairman  has  in  meetings  at  various  places  made  speeches,  with 
the  specified  view  of  explaining  the  best  system  that  has  been  tried  for  the 
longest  time,  namely  Germany.  The  Chairman  has  not  taken  any  position  on 
any  feature  of  this  act,  except  yesterday  when  he  said,  and  quoted  his  authorities, 
that  he  believed,  as  I  have  said  here  today,  that  public  policy  and  the  police 
power  of  the  State  is  broad  enough  to  substantiate  and  to  authorize  a  compulsory 
act;  and  to  my  mind  that  is  the  opinion  of  Dr.  Freund,  and  two  or  three  others 
who  are  the  ablest  scholars  of  jurisprudence  in  this  country. 

Mr,  Ratchford:  1  believe  you  must  have  misunderstood  me,  Mr.  Chairman. 
You  made  a  statement  today,  in  answer  to  one  of  the  speakers  concerning  the 
<liffererit  proportions  of  this  fund  that  might  be  expected  to  be  paid  by  the  em- 
ployer, employe  and  the  part  that  the  State  was  expected  to  play  in  the  matter. 

The   Chairman:     All    I    said    was    that  the   Montana   act  was   so  and  so. 
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I  haven't  said  what  the  act  is  going  to  be  in  Ohio.  Now,  right  in  this  connection, 
1  want  to  say  that  we  have  had  a  conference  in  Chicago  of  all  the  different  com- 
missions which  was  of  great  benefit  to  the  Commission  of  Ohio,  and  no  other 
Commission  has  had  such  opportunities  to  take  •  advantage  of.  I  hold  in  my 
hands  the  report  of  the  Illinois  Commission,  just  finished  the  latter  part  of 
September.  Judge  Holloway  came  all  the  way  from  Helena.  We  also  had  the 
Commission  from  the  National  Bar  Association,  and  also  the  Federal  Com- 
mission, and  Commissioner  Neill  of  Washington.  Now  in  order  to  give  you  an 
idea  of  the  intensity  of  that  interest,  and  the  work  that  was  done  —  Mr.  Dickerson, 
the  First  Vice  President  of  the  Steel  Corporation,  came  just  to  see  what  the 
boys  were  doing;  and  after  the  first  day  he  became  so  interested  in  the  work 
he  sent  a  wire  and  cancelled  all  his  engagements  in  New  York,  and  stayed 
there  every  minute  of  every  session,  which  lasted  on  an  average  of  about  four 
hours,  eight  sessions,  until  the  last  moment.  Commissioner  Neill,  who  is  a  very 
busy  gentleman  in  politics  and  other  things,  was  very  anxious  to  have  a  resolution 
passed  by  that  conference  authorizing  the  federal  government  to  publish  the  entire 
proceedings  of  that  government.  Now  then,  they  agreed  upon  a  uniform  act. 
They  agreed  upon  a  uniform  act  which  the  Commission  of  Ohio  is  bound  to  take 
great  cognizance  of,  and  every  other  Commission  will  take  great  cognizance  of. 

1  want  to  call  every  employe's  and  every  employer's  attention  to  the  fact 
that  Mr.  Wright,  who  is  President  of  the  Federation  of  Labor  of  the  State  of 
Illinois,  and  who  knows  all  about,  perhaps  more  about  this  question  than  any 
other  labor  leader  of  the  United  States,  and  who  is  on  the  Illinois  Commission, 
and  Mr.  McEwen,  Labor  Commissioner  of  Minnesota,  who  travelled  all  over 
Europe  and  made  a  study  of  this  question;  both  of  these  gentlemen  said  it  was 
necessary  to  have  a  scheme  that  was  obligatory  on  both  the  employer  and  employe. 
That  will   come  out  in  the  printed  record  of  those  proceedings. 

Mk.  Ratchford:  Mr.  Chairman,  I  know  from  your  statements  that  I  have 
possibly  been  in  error.  1  will  ask  that  the  Clerk  erase  that  part  from  the 
records,  as  I  do  not  want  to  misquote  you,  do  not  want  to  misquote  anybody. 
However  the  phase  of  the  question  which  we  are  discussing  was  the  propriety  of 
the  employe,  contributing  to  this  fund,  the  employer  and  the  State.  I  maintain, 
gentlemen,  and  very  cheerfully  give  it  to  you  as  my  opinion,  that  all  three,  the 
State,  employer  and  employe,  should  be  a  party  to  this  fund.  I  am  not  going  to 
deal  in  figures  and  proportions,  hut  all  should  be  a  party  to  this  fund  and  have 
a  claim  on  it,  and  in  discussing  this  matter  with  certain  gentlemen  on  the  labor- 
ing side  they  see  the  same  objection  to  it.  For  instance,  it  is  pointed  out  to 
me  that  in  the  event  that  litip^ation  should  be  necessary  to  recover,  to  recover  that 
labor  would  be  placed  in  the  funny  attitude  of  suing  to  recover  his  own  money. 
Now  1  simply  meet  that  statement  in  this  way.  You  are  a  resident  of  a  certain 
city  in  Ohio.  If  an  accident  should  occur  to  you  in  your  home  city  where  you 
pay  taxes  for  the  right  of  living  there,  and  you  have  a  case  against  the  corporation 
of  that  city,  you  are  suing  to  recover  your  own  fund,  precisely  in  the  same  sense. 
You  are  a  party  to  that  fund.  When  our  government  pensions  our  soldiers  the 
same  is  true.  There  is  no  logical  argument  against  it.  There  is  no  wrong 
that  can  be  done  in  my  opinion  by  imposing  a  just  proportion  of  it.  The  idea 
is  to  find  what  a  just  proportion  is  of  every  man  engaged  in  industry  in  Ohio, 
whether  he  is  an  employer  or  employe,  and  the  state  is  certainly  interested  in  the 
protection  of  its  own  people,  and  for  that  reason  it  should  be  a  party,  and  in  my 
opinion  the  State  through  a  properly  organized  department  should  have  the  dis- 
pensation of  that  fund. 

The  CHATRNfAN:    We  will  now  be  pleased  to  hear  from  Mr.  Savage. 

Mr.  Savage:  Mr.  Chairman  and  Gentlemen  of  the  Commission:  I  have  lis- 
tened with  interest  this  afternoon  to  the  proposition  as  discussed  before  the  house, 
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and  lain  sorrylo  say  that  as  far  as  the  compensation  law  is  concerned,  or  the  lia- 
bility, as  we  hope  it  will  effect  the  workers  in  this  State,  has  been  little  touched  upon. 
I  must  differ  with  some  statements  that  have  been  made  here  as  to  the  best 
method,  or  the  best  law  that  the  State  o'f  Ohio  could  have  on  this  proposition. 
I  believe  that  the  State  of  Ohio,  the  citizens  of  the  State,  are  big  enough  to  get 
a  law  and  support  it  from  the  industries  of  this  State.  Personally  I  am  in 
favor  of  taxing  the  industries  of  the  State  for  the  purpose  of  taking  care  of  the 
sick  and  the  lame.  When  1  make  that  statement  I  do  not  make  it  in  the  sense 
that  some  people  might  take  it,  that  we  are  going  to  impose  a  burden  on  one 
industry  as  against  another.  I  believe  that  every  industry  should  be  taxed  for 
a  fund  of  this  kind  in  the  same  manner  as  we  tax  them  now  to  support  the 
State  of  Ohio  in  all  of  its  branches.  If  a  certain  tax  was  placed  upon  all  of  the 
industries  of  the  State,  paid  into  a  general  fund,  a  code  of  laws  or  indemnities 
written  up  carefully  to  cover  every  injury,  etc.,  that  might  occur,  and  men  ap- 
pointed to  distribute  this  fund,  then  every  man,  no  matter  what  his  vocation  is 
would  be  protected;  then  every  man  in  the  State  would  pay  to  this  fund.  While 
he  might  not  do  it  directly  he  would  do  it  indirectly.  If  the  coal  operators 
of  this  State  have  to  pay  to  a  fund  of  this  kind  they  naturally  will  place  upon 
this  commodity  a  heavier  price.  The  person  producing  that  pays  that  higher 
price,  the  miner  who  buys  the  coal  pays  the  higher  price.  The  man  in  the  shoe 
factory  is  compelled  to  pay  into  this  fund,  and  he  places  one  or  two  or  three 
cents  on  a  pair  of  shoes.  I  wear  the  shoes,  and  you  wear  the  shoes,  and  every 
man  in  the  State  of  Ohio,  by  wearing  these  shoes,  pays  this  extra  price,  and  the 
money  goes  into  this  fund.  While  the  employer  pays  the  money  direct,  he  is 
only  paying  the  money  you  and  1,  the  consumers,  place  in  his  hands  to  pay  it. 
Some  might  say  a  law  of  this  kind  would  not  be  constitutional.  Probably  it 
would  not  be  at  this  time.  As  we  arc  progressive  I  think  that  the  constitution 
of  the  State  should  be  changed  to  meet  the  wants  of  the  people;  and  from  what 
I  can  learn  from  employer  and  employe  at  this  time,  they  desire  a  bill  that  will 
compensate  men  when  they  are  injured  and  unable  to  work.  Then  if  we  can- 
not get  a  bill  from  the  Legislature  this  time  that  is  going  to  be  constitutional, 
the  people  of  Ohio  at  the  last  election  voted  for  a  constitutional  convention. 
Then  let  us  go  into  that  convention  and  place  a  clause  in  the  constitution  that 
will  permit  us  to  have  a  law  of  this  kind.  I  am  not  in  favor  of  repealing  the 
Norris  act.  I  am  not  in  favor  of  getting  upon  the  statute  books  of  this  State 
a  law  that  is  not  going  to  compensate  the  people.  I  am  not  in  favor  of  enact- 
ing a  law  that  is  going  to  be  a  bungle.  If  this  Commission  would  have  to 
work  for  two  years  and  the  people  of  the  State  of  Ohio  would  have  to  wait 
two  years  or  five  years  to  get  a  proper  law,  we  ought  to  wait.  Now  that  is 
my  conception  of  this  proposition.  I  know  as  far  as  the  coal  industry  of  the 
State  of  Ohio  is  concerned,  that  if  they  would  have  to  pay  one  cent  a  ton  into 
a  fund  of  this  kind  it  would  not  injure  them ;  it  is  not  going  to  injure  the 
people  of  this  State.  It  is  going  to  help  the  poor  miner  who  is  crippled  and 
maimed,  and  is  going  to  keep  the  widows  and  orphans  out  of  the  poor  house  and 
place  them  in  the  scliools.  Society  at  this  time  nuist^  provide  for  these  people  in 
more  ways  than  one.  There  is  no  man,  no  child,  or  woman  in  the  State  of  Ohio 
that  is  permitted  to  go  limigry  if  society  knows  it.  The  State  now  provides  for 
their  protection  to  some  degree,  but  not  sufficient.  Then  why  are  we  not  big 
enougli,  why  do  we  quarrel  about  little  things  when  we  have  it  in  our  power 
to  do  these  things  nnd  do  them  right,  and  I  say  that  the  only  way  to  do  these 
things  right  is  for  the  great  State  of  Ohio  to  take  that  initiative  and  place  upon 
its  statute  books  a  law  that  will  compel  every  industry  in  the  State  of  Ohio  to 
help  maintain  it.  The  grading  of  the  assessments  on  the  institutions,  that  will 
be  a  matter  of  dclail  and  would  have  to  he  worked  out  by  men  more  able  than 
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we  arc  possibly  speaking  from  the  rostrum,  I  would  not  want  myself  to  try  it, 
to  say  how  much  assessment  should  be  placed  on  a  ton  of  coal  in  Ohio.  I  would 
not  want  to  say  how  much  should  be  placed  upon  a  pair  of  shoes  or  a  suit  of 
clothes,  or  anything  of  that  kind;  but  I  say  that  a  certain  tax  should  be  placed 
upon  the  gross  earnings  of  every  corporation  in  the  State  of  Ohio  for  this  pur- 
pose, and  I  see  no  reason  why  it  cannot  be  done.  We  have  different  forms  of 
taxing  now.  We  tax  this  thing  for  one  purpose,  and  this  other  thing  for  another, 
and  the  State  of  Ohio  gets  its  proportion  of  that  tax.  That  money  is  distributed 
for  the  purpose  it  is  collected  for.  Then  why  not  have  a  Commission  in  this 
State  of  that  kind,  and  give  them  the  power  to  assess  the  industries  of  the  State 
for  this  purpose,  surrounding,  of  course,  as  they  are  surrounding  everything, 
with  the  proper  safeguards.  Then  we  would  do  more  for  humanity,,  do  more 
for  the  people  who  need  it,  than  any  other  act  that  has  ever  been  passed  in 
this  state  or  any  oth^r  State  in  the  world. 

I  care  not  what  systems  they  have  in  Europe,  and  1  want  to  say  that  a 
voluntary  system  is  usually  a  failure.  We  are  all  creatures  of  law,  we  all  have  to 
live  up  to  law,  and  why  should  we  be  afraid  of  it.  Personally  I  would  be  assessed 
like  everybody  else.  Every  consumer  would  be  assessed,  and  would  have  to 
maintain  this  fund;  and  who  is  the  man  who  would  refuse,  when  he  understood 
the  purposes  from  a  humanitarian  standpoint,  would  refuse  to  pay  two  per  cent, 
or  even  three  per  cent  or  four  per  cent  more  for  the  necessities  of  life  than  he  is 
now  when  he  knows  that  the  money  is  used  for  the  purposes,  as  a  law  of  this 
kind  would  direct  it  should  be  used.  We  would  not  need  to  have  in  our  cities  our 
charitable  institutions  as  we  have  to-day;  we  would  not  need)  to  have  men 
begging  on  the  streets.  We  are  spending  and  wasting  more  money  now,  ten 
dollars  for  every  one,  that  we  would  if  we  have  a  law  of  this  kind.  It  has  been 
stated  that  the  money  is  misdirected.  1  know  that  is  a  fact.  I  know  that  the 
coal  operators  of  the  State  of  Ohio  are  to-day  paying  the  insurance  companies 
ten  dollars  for  every  one  that  they  are  paying  to  the  miners  that  are  injured, 
and  are  entitled  to  the  relief  that  they  should  have.  Why  not  divert  that  money 
to  a  fund?  Why  make  insurance  institutions  rich  and  make  a  few  men  rich, 
while  thousands  of  other  people  are  poor?  I  know  that  the  insurance  companies 
have  their  places.  There  are  other  institutions  which  have  their  place;  but  there 
is  a  time  coming  when  we  must  have  something  better,  and  I  think  that  the  state 
insurance  is  the  best  insurance  we  can  have.  Some  people  would  say  that  this  is 
socialism-  I  am  not  a  socialist,  but  I  believe  in  taxing  myself  with  my  neighbor 
for  the  support  of  the  poor  fellow  who  needs  it.  It  was  spoken  of  a  while  ago  in 
reference  to  our  organization.  How  much  money  we  collected  and  paid  out  foi» 
purposes  of  this  kind.  I  know  as  far  as  our  organization  is  concerned,  in  the 
local  unions  they  collect  thousands  every  year.  They  do  it  voluntarily.  I  know 
also  that  thousands  of  dollars  of  that  money  is  wasted  because  it  is  improperly 
directed.  It  is  not  managed  right.  Every  coal  miner  knows  that,  who  has  given 
the  question  any  thought  I  believe  there  are  coal  operators  who  know  it  as 
well  as  the  miners,  that  the  money  does  not  always  reach  the  place  where  it  is 
collected  for. 

Now,  gentlemen,  those  are  my  views  on  the  proposition.  There  are  other 
things  which  I  could  go  on  and  talk  about  and  elaborate  more  on ;  but  the  time 
is  short,  and  I  desire  to  say  to  you  that  as  far  as  I  am  concerned  and  as  far  as 
the  sentiments  of  the  coal  miners  of  Ohio,  they  are  in  favor  of  a  proposition 
of  this  kind.  They  are  in  favor  of  taxing  the  industries;  but  I  want  to  say  to 
this  Commission,  if  you  feel  that  that  proposition  would  be  unconstitutional,  and 
if  you  are  in  favor  of  it,  let  us  start  an  agitation  over  the  state  and  land  and 
go  into  our  next  constitutional  convention  in  1912  and  change  our  constitution  so 
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that  we  can  do  those  things.  We  had  better  wait  that  long  than  to  try  to  get  a  law 
on  our  statute  books  at  the  next  session  of  the  legislature  that  is  going  to  be  a 
failure  and  a  farce. 

Mr.  McManigal:    Did  you  say  that  you  are  in  favor  of  levying  a  tax  upon 
the  gross  earnings  of  every  company  or  corporation  —  that  is  what  you  stand  for? 

Mr.  Savage:    Yes,  sir. 

Mr.  McManigal:  Are  you  in  favor  of  the  State  paying  any  part  of  this 
fund? 

Mr.  Savage:   If  this  money  goes  into  the  State  treasury,  the  State  pays  it  all. 

Mr.  McManigal  :  Are  you  in  favor  of  the  State  contributing  anything  to  the 
fund? 

Mr.  Savage:    The  State  would  be  contributing  all  of  that. 

Mr.  McManigal:  You  understand  what  I  mean.  Are  you  in  favor  by  direct 
payment  of  the  treasury,  to  the  fund  under  direction  of  the  legislature?  You 
know  what  I  mean;    don't  quibble  on  words. 

Mr,  S.avage  :  I  believe  a  commission  should  be  appointed  to  direct  this  fund 
ill  the  same  manner  that  the  United  States  Commissioner  now  directs  the  pen- 
sioning of  our  soldiers. 

Mr.  McManigal  :  Then  it  is  your  idea  that  nobody  but  the  employer  of 
labor  should  contribute  to  the  fund? 

Mr.  Savage  :    I  said  that  the  industries  of  the  State  should  be  taxed. 

Mr.  McManigal:    You  don't  answer  my  question. 

Mr,  Savage:  If  you  followed  me,  1  said  when  you  taxed  the  industries  of  the 
State  you  tax  every  man  in  the  State,  because  the  people  in  the  State  are  the 
consumers  of  what  is  manufactured  in  the  industries. 

Mr.  McManigal:  That  is  true,  but  the  State  sets  aside  a  certain  fund,  for 
instance  the  Ohio  State  University  fund;   is  that  true? 

Mr.  Savage:    Yes,  sir. 

Mr,  McManigal:  Would  you  set  aside  any  fund,  —  would  you  be  in  favor 
of  the  State  setting  aside  a  fund  to  go  into  this  compensation  fund,  if  you  care 
to  call  it  that? 

Mr.  Savage:  I  believe  I  have  made  that  clear  to  you;  but  if  you  wish 
I  will  repeat  it. 

Secretary  Rohr  read  the   following  paper: 

Columbus,  Ohio,  November  30,   1910. 

To  the  Liability  Cotumission  of  the  State  of  Ohio: 

Genii.emkn:  Recognizing  your  arduous  task  and  duties  and  the  importance 
connected  therewith  to  all  the  citizens  of  our  State,  and  particularly  those  who  toil 
tor  a  day's  wage,  we  beg  leave  to  submit  a  statement  in  behalf  of  the  toilers 
which,  we  trust,  will  be  a  guide  in  your  recommendations  in  the  Legislature,  rela- 
tive to  compensation  in  the  case  of  injury  or  death. 

As  toilers,  we  object  to  in  any  way  abolishing  our  rights  in  the  present 
Employers'  Liability  Law.  As  an  illustration :  "If  an  employer  through  neglect 
allows  his  people  to  become  injured  or  maimed,  we  demand  the  right  of  taking 
that  employer  into  court  through  a  just  Employers*  Liability  Law  in  order  to 
expose  liim  if  possible,  to  the  whole  world  as  guilty  of  treating  the  sacredncss 
i>i  human  life  with  utter  unconcern  and  disregard;  and  to  also  reserve  the  right 
to  refuse  the  amount  allowed  in  the  compensation  act  in  a  case  of  utter  neglect, 
and  demand  dama.[;cs  through  an  Employers'  Liability  Law.  It  is  only  through  this 
that  the  rights  of  the  toiler  can  be  fully  safeguarded.  The  working  men,  women 
c'ind  children  of  our  State  do  not  want  compensation,  because  of  the  amount  of 
money  inv(^lved,  but  they  do  want  compensation  in  order  to  safeguard  the  lives 
of  those  who  toil.     Xeither  does  the" wife,  the  mother  or  the  children  want  com- 
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pcnsatioii,  but  they  do  want  to  know  that  when  the  husband  and  father  leaves 
for  his  daily  toil  in  the  morning  that  he  will  be  guarded  from  injury  and  death 
and  that  he  will  return  home  from  his  day's  work  in  the  evening  as  safe  and  as 
sound  as  when  he  left  home  in  the  morning,  and  we  firmly  believe  that  only  through 
a  just  compensation  act  whereby  the  employer  is  held  liable  for  contributory 
negligence,  assumed  risk  or  fellow-servant  acts,  will  the  life  and  limb  of  the 
wealth  producers  of  our  state  and  country  be  safeguarded  to  the  extent  that, 
injury  and  death  in  the  great  industrial  field  will  be  reduced  to  a  minimum. 

With  the  year  ending  June  30,  1910,  there  were  approximately  4,000  killed 
in  the  conduct  of  the  railroads  of  our  country ;  nearly  1,000  more  than  the  pre- 
ceding year  and  nearly  80,000  injured  on  the  railroads  during  the  year  ending 
June  3,  1910.  Should  this  rate  be  kept  up  for  the  next  fifteen  years,  it  would 
mean  that  2,000,000  men  would  be  injured  and  killed  in  the  conduct  of  the  railroads 
of   this    country. 

In  the  mines  of  our  country  nearly  10,000  men  are  killed  every  year,  whereas 
in  some  of  the  European  countries  the  death  rate  in  the  mines  in  only  one- 
fourth  of  this  amount,  although  to  the  best  of  our  knowledge  and  information, 
the  gaseous  nature  of  those  mines  are  far  more  dangerous  than  the  mines  in  the 
United  States.  The  two  industries  which  we  have  just  quoted,  are  the  most 
dangerous  ones,  yet  for  your  information  and  consideration  I  submit  herewith 
an  extract  of  a  speech  delivered  by  Governor  Hadley  at  St.  Louis  on  Tuesday, 
November  15,  1910,  which  is  as  follows : 

"There  was  exhibited  recently  in  the  city  of  Boston,  a  miniature  guillotine 
which  arose  and  fell  ten  times  every  minute,  indicating  the  number  of  lives 
sacrificed  in  this  country  in  the  conduct  of  modern  industry,  and  a  light  flickered 
and  went  out  twice  each  minute  to  indicate  the  deaths  due  to  tuberculosis,  a 
disease  that  often  results  from  unhealthy  employment  and  unsanitary  conditions 
in  those  employments.  This  is  the  toll  modern  industry  has  exacted  from  the 
laboring  men  of  this  country.  The  economic  laws  of  these  human  lives  present 
a  figure  that  almost  staggers  comprehension,  presents  an  amount  of  actual  loss 
and  injuries  to  this  country  that  makes  other  economic  questions  seem  insignificant 
in  comparison.  And  yet,  notwithstanding  this  great  loss,  we  still  adhere  to  the 
old  system  of  saying  to  a  man  who  is  hurt  in  the  conduct  of  modern  industry, 
'You  can  only  recover  damages  if  you  can  prove  it  was  due  to  the  negligence 
of  your  employer,  that  it  was  not  contributed  to  by  your  own  negligence  or  the 
negligence  of  a  fellow-servant.' 

"The  only  compensation  for  yourself  in  case  of  injury,  or  for  your  family 
in  case  of  your  death,  must  rest  upon  a  preponderance  of  testimony  before  a  jury 
that  the  injury  or  death  was  due  to  the  negligence  of  the  employer,  and  was  not 
a  risk  incident  to  the  employment  or  contributed  to  by  your  own  negligence  or 
the  negligence  of  an  employe. 

"Statistics  from  our  courts  show  of  those  injured  by  modern  industrialism, 
not  over  fifteen  per  cent, have  a  cause  of  action  under  our  present  system  for 
the  injuries  they  have  received,  because  not  over  fifteen  per  cent  of  those  in- 
jured according  to  the  decisions  of  the  courts,  arc  duo  to  the  negligence  of 
the  employers.  About  fifteen  per  cent  are  due  to  the  negligence  of  fellow- 
servants,  and  the  balance  fall  in  the  class  of  risks  incident  to  the  trade  or  con- 
tributory negligence.  Consequently,  under  our  present  system  of  legal  proce- 
dure, with  all  of  its  inadequacies,  with  all  of  its  delays  and  all  its  rules  which 
seek  apparently  to  prevent  recovery,  there*  exists  no  hope  for  compensation  in 
over  fifteen   per  cent  of  the  cases. 

"At  least  eighty  per  cent  of  the  employers  of  this  country  are  protected  by 
what  are  known  as  accident  liability  policies,  and  during  the  course  of  the  last 
five   years   they    have    paid    in    premiums    to    the    liability    insurance    companies. 
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11)5,000,000,  and  during  that  time  the  insurance  companies  only  paid  to  those 
who  were  injured  $40,000,000.  The  result  was  a  pure  loss  "to  this  country 
of  $55,000,000,  which  went  to  the  insurance  companies  to  pay  the  expenses 
ol*  administration,  or  went  as  court  costs  or  attorneys'  fees  in  resisting  tbc 
claims  oi  those  who  ^brought  suits  against  employers.  Fifteen  million  dollars 
more  were  received  and  kept  by  the  insurance  companies  than  was  paid  to 
those  who  were  actually  hurt.  I  know  it  will  be  necessary  to  say  to  this  au- 
dience that  of  the  $40,000,000  that  actually  went,  or  was  supposed  to  go  to  thi 
men  who, suffered  the  injury,  not  over  50  per  cent  actually  reached  him,  because 
the  expenses  of  litigation  and  the  attorneys'  fees  consumed  50  per  cent." 

Governor  Hadley's  subject  presents  absolute  reasons  why  a  just  and  ade- 
quate compensation  should  be  recommended  by  your  Commission  and  enacted 
into  law  by  the  Legislature  of  our  State  in  addition  to  present  Employers' 
Liability  Laws. 

Continual  war  by  two  opposing  armies  would  not  total  the  death  and  in- 
jury which  is  exacted  in  modern  industrialism  in  our  country.  Under  the  Eng- 
lish law,  no  matter  how  a  man,  woman  or  child  may  be  injured  or  death  result, 
compensation  must  be  paid.  We  along  with  Turkey  are  the  only  two  civilized 
countries  in  the  world  which  still  adhere  to  barbaric  conditions  in  the  compen- 
sation  of    their   wealth    producers. 

The  toilers  of  our  State  object  to  any  compensation  act  which  involves  a 
mutual  form  of  insurance  whereby  the  wage  earner  would  be  compelled  to  pay 
any  amount  whatsoever  from  his  daily  wage.  It  is  a  well-known  fact  that 
the  great  majority  of  the  toilers  of  our  country  barely  earn  enough  in  wage$ 
to  make  a  livelihood,  and  to  exact  or  put  a  greater  tax  or  burden  on  them 
would  constitute  nearly  a  crime. 

The  compensation  in  case  of  injury  or  death  must  be  taxed  to  the  industr)' 
and  paid  by  the  employer  as  in  the  case  of  accident  to  machinery  or  property 
as  it  is  today,  thereby  distributing  the  bur<len,  if  so  it  may  be  called,  of  com- 
pensation among  all   our   people. 

We  have  heard  a  great  deal,  recently,  on  constitutional  limitation.  Wc 
are  of  the  firm  conviction  that  where  a  proposition  is  submitted  to  the  people, 
taken  from  a  humane  standpoint,  when  the  people  are  convinced  of  the  justice 
of  that  proposition  they  have  it  within  their  power,  if  there  should  be  consti- 
tutional limitations,  to  remove  the  obstacles  in  the  way  and  will  do  .50  at  the 
constitutional  convention  to  be  held   in   1912. 

W'e  sincerely  trust  that  in  your  recommendations  to  the  legislature,  this 
brief  statement  which  we  have  made  and  a  few  points  which  we  have  designated 
which  the  toilers  of  our  State  object  to,  will  be  given  your  utmost  and  serious 
consideration   in   your    recommendations   to   the   Legislature. 

Very  truly  yours, 

John   A.   Voll, 

President    Ohio   State   Federation   of  Ijabor. 


SATURDAY  MORNING. 

Columbus,   O.,   December   3,   1910. 

The  meeting  was  called  to  order  by  the  Chairman  in  the  Board  of  Trade 
Auditorium  at  Columbus,  Ohio,  December  3,  1910,  at  9:30  A.  M. 

Mr.  Chairman  :     Wc  will  be  pleased  to  hear  from  Mr.  John  F.  McNamcc. 

Mr.  McNamke:  I  would  say  that  I  have  come  before  this  Commission  as 
the   representative   of   tlu'    Hrnthcrliood   of  Locomotive   Firemen   and    Enginemcn 
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to  Speak  for  that  organization  in  support  of  the  enactment  of  an  equitable  com- 
pensation law.  It  is  very  appropriate  that  an  effort  of  this  kind  be  made  in 
Ohio  for  while  Ohio  may  not  be  first  amongst  the  states  in  point  of  population, 
she  is  excelled  by  none  in  the  matter  of  progress  and  in  some  particulars  is 
ahead  of  all  of  them.  It  is  therefore  especially  appropriate  that  Ohio  should 
take  the  lead  in  the  establishment  of  an  equitable  injured  employes'  compensa- 
tion system.  We  hear  a  great  deal  about  foreign  countries  having  adopted  a 
system  of  injured  employes'  compensation.  There  are,  as  I  understand  it,  just 
22  of  them  that  now  have  such  laws. 

The  necessity  of  an  equitable  compensation  system  and  the  principle  em- 
bodied therein  is,  I  think,  acknowledged  and  accepted  by  all  concerned.  The 
work  of  the  wage  earners  in  our  various  industries  is,  in  my  opinion,  more  essen- 
tial to  the  well  being  of  society  and  to  the  progress  of  the  nation  than  is  the 
services  of  our  military  forces  and  yet  the  justice  of  pensioning  and  compensat- 
ing the  soldier  or  navy  man  when  disabled  in  the  line  of  duty,  or  from  old  age, 
has  been  recognized  for  many,  many  years.  In  fact,  one  of  the  greatest  expenses 
of  our  national  government  today  is  our  military  pension  system.  I  would  here 
remark  incidentally  that  in  the  matter  of  compensating  the  soldier,  the  question 
of  contributory  negligence  does  not  enter  at  all.  In  fact  the  more  negligent  of 
his  own  safety  the  soldier  is  in  the  performance  of  his  duty  on  the  battle  field  — 
the  more  reckless  he  is  in  carrying  out  the  purpose  of  his  occupation  as  a  soldier, 
the  more  likely  he  is  if  injured  to  receive  compensation,  and  if  killed  the  more 
likely  are  his  dependent  relatives  to  be  provided  for.  Not  only  does  he  in  such 
cases  receive  compensation  but  recognition  as  well.  On  the  other  hand,  take 
it  for  instance  in  the  railroad  industry.  When  an  employe  in  the  protection  of 
life,  limb  or  property  runs  a  personal  risk  and  becomes  injured  as  the  result  of 
taking  that  personal  risk,  instead  of  being  rewarded  for  his  bravery,  the  fact 
that  he  took  a  personal  risk  is  used  against  him  and  his  family  in  the  litigation 
that  may  result  from  his  effort  to  secure  some  compensation.  Such  bravery  on 
his  part  is  termed  in  law  "contributory  negligence."  It  is  a  great  blessing  that 
society  is  awakening  to  the  entire  disarrangement  of  our  social .  structure  in  this 
particular.  The  cases  of  privation  and  misery  —  of  absolute  destitution  that  have 
resulted  from  the  lack  of  a  proper  compensation  system  —  and  they  are  numbered 
by  the  thousands  —  are  simply  appalling  to  contemplate.  Permit  me  to  cite  just 
one.  A  man  whom  I  have  known  for  some  years  lost  a  leg  while  serving  as  a 
brakeman  for  one  of  the  largest  railroad  systems  in  the  country.  By  way  of 
compensation  he  was  given  employment  as  a  locomotive  fireman  on  a  yard  engine 
and  while  so  employed  lost  an  eye.  He  secured  a  leave  of  absence  in  order  to 
trj'  another  line  of  work  more  suited  to  his  crippled  condition  but  at  which, 
however,  he  was  unable  to  make  a  living,  so  he  returned  with  the  expectation  of 
going  back  to  work  in  his  position  as  yard  fireman,  but  was  informed  by  his 
road  foreman  of  engines  that  his  services  were  no  longer  needed  —  that  lie  had 
quit  the  service  and  that  the  company  had  nothing  for  him. 

While  working  as  yard  fireman  a  cut  of  cars  collided  with  his  engine  and 
in  that  accident  as  I  have  already  stated  he  lost  an  eye.  Notwithstanding  all  that, 
however,  he  was  absolutely  refused  an  opportunity  by  that  railroad  company  to 
earn  a  living  for  himself  and  his  family  in  any  capacity  whatever.  Minus  a  leg 
and  an  eye  he  was  compelled  to  go  out  in  the  world  and  battle  with  the  problem 
of  existence  as  best  he  could  but  as  the  opportunities  open  to  men  in  his  physical 
condition  are  exceedingly  limited,  he  and  his  wife  and  three  or  four  children 
have  been  reduced  to  want  —  to  lives  of  grinding  penury.  This  man  is  rather 
unsophisticated,  he  knows  nothing  about  the  rules  of  evidence ;  he  knows  nothing 
as  to  the  precautions  necessary  in  conserving  one's  evidence  preparatory  to  enter- 
ing a  damage  suit.    Today  the  evidence  he  had  upon  which  he  could  build  a  case 


4i6  prr.Lic:  iikarixc.s  of  coiamhus. 

is  dissipated,  and  there  is  positively  no  ciiancc  for  him  to  secure  redress  from 
that  company  unless  through  the  pity  or  mercy  of  some  of  its  officials.  I  have 
appealed  to  them  in  his  interest  but  in  vain.  I  have  drawn  pictures  to  them  of 
that  man's  home  —  of  the  sufferings  of  his  family  but  my  efforts  in  his  behalf 
have  thus  far  been  futile.  I  fear  there  is  no  hope  for  him.  If  justice  prevailed 
in  the  matter  of  compensating  injured  employes,  that  man's  children  would  be 
nourishingly  fed  and  properly  clothed  and  would  be  in  school,  and  he  himself 
instead  of  suffering  in  addition  to  his  own  misfortune  torture  of  a  realization 
of  their  present  condition  would  be  enjoying  the  ordinary  comforts  of  life,  but 
unfortunately  he  is  thrown  on  the  cold  world  —  cast  as  it  were  on  the  human 
scrap  heap  as  soldiers  used  to  be  before  governments  began  to  pension  the  men 
who   fought  their  country's  battles. 

I  am  reminded  of  the  lines  of  Goldsmith  in  which  he  refers  to  those  of 
the  "vagrant  train"  assembled  around  the  hearthstone  of  his  brother;  the  village 
preacher  and  in  which  he  specifies  "the  long  remembered  beggar."  "the  ruined 
spendthrift"  and  "the  broken  soldier."     Of  the  latter  he  says: 

"The  broken  soldier  kindly  bade  to  stay 
Sat  by  his  fire  and  talked  the  night  away, 
Wept  o'er  his  wounds,  or  tales  of  sorrow  done, 
Shouldered  his  crutch,  and  showed  how  fields  were  won." 

Thus  spake  Goldsmith  of  the  soldier  crippled  on  the  battle-field  —  crushed 
while  fighting  for  his  country  and  then,  reduced  to  abject  poverty  —  thrown  on 
the  charity  of  a  cold  world.  But  the  soldier  has  been  eliminated  from  the 
"vagrant  train."  Let  us  hope  that  the  present  movement  to  surely  and  absolutely 
eliminate  from  the  "vagrant  train"  he  who  fights  his  country's  industrial  battles 
may  be  successful.  In  the  days  of  which  Goldsmith  writes  the  "broken  soldier" 
had  to  depend  on  alms  and  this  after  he  had  been  mutilated  and  disabled  in  the 
service  of  his  country.  Today  in  a  majority  of  cases  precisely  the  same  condi- 
tion confronts  the  broken  hero  of  industry  whose  services  are  of  even  greater 
importance  to  his  country.  He  is  reduced  to  poverty  —  there  is  no  sure  redress 
or  relief  for  him  under  the  present  system  and  because  of  this  fact  not  alone 
does  he  suffer  but  his  children  grow  up  subject  to  all  the  evil  influences  that 
accompany  grinding  poverty  and  in  my  opinion  poverty  is  responsible  for  more 
of  the  miseries  and  immoralities  of  the  world  —  more  of  the  crimes  —  more  of 
the  evils  that  infest  humanity  than  any  other  one  cause.  Society,  therefore,  owes 
it  to  the  soldier  of  industry  to  see  that  he  also  is  protected.  It  is  beyond  his 
power  to  accumulate  a  competency,  because  his  wages  are  not  sufficient  to  permit 
of  his  so  doing  and  at  the  same  time  maintaining  the  living  standard  of  his 
family  and  himself  up  to  a  respectable  average.  Consequently,  provision  Should 
be  made  for  him  out  of  the  millions  and  millions  of  surplus  earnings  of  our 
various  industries  —  of  profits  which  are  today  accumulating  in  the  hands  of 
the  privileged  few  for  as  matters  now  stand  over  seventy  per  cent  of  the  wealth 
of  the  United  States  is  owned  by  nine  per  cent  of  its  families  and  twenty-nine 
per  cent  of  that  wealth  is  all  that  is  left  for  ninety-one  per  cent  of  its  families 

But  the  great  point  to  be  considered  in  preparing  a  compensation  bill  i* 
to  draft  one  that  will  compensate.  The  compensation  systems  of  the  older 
countries  while  they  are  a  step  in  the  right  direction  are  unfortunately  a  very 
short  step.  In  the  matter  of  protecting  the  working  classes  they  arc  really  noth- 
ing short  of  a  mockery.  The  amount  that  they  allow  in  each  case  is  ridiculously 
small  and  it  seems  as  though  many  of  the  beneficiaries  of  those  laws  would  fare 
better  if,  depending  upon  the  common  statutory  laws  they  took  chances  of  liti- 
gation in  the  courts.  It  has  been  stated  time  and  time  again  that  the  United 
States  is  away  behind  all  of  those  other  nations  in  the  matter  of  injured  cm- 


EMPLOYERS^  LIABILITY  COMMISSION.  41^ 

ployes'  compensation.  It  is  a  fact  that  the  United  States  is  behind  them  in  the 
matter  of  taking  the  first  step,  but  I  am  one  that  has  every  hope  and  expecta- 
tion that  when  our  country  does  take  a  step  in  that  direction  it  will  take  a  step 
that  will  lead  the  world  —  it  will  take  a  step  that  will  constitute  an  emphatic 
refutation  of  the  contention  implied  by  existing  conditions  that  our  wage  earners 
are  of  such  secondary  importance  as  a  factor  in  our  social  structure  that  they 
should  be  abandoned  to  their  fate  after  they  have  been  disabled  beyond  the 
possibility  of  earning  a  respectable  livelihood  for  themselves  and  families  —  it 
will  take  a  step  that  will  demonstrate  its  conviction  that  men  who  are  mutilated 
in  the  performance  of  their  industrial  duties  as  well  as  those  dependent  on  them 
are,  by  virtue  of  that  fact  entitled  to  a  comfortable  livelihood  and  should  be  so 
provided  for.  Unfortunately  the  compensation  law  which  has  been  recently 
enacted  in  the  State  of  New  York  is  not  much  better  than  those  of  foreign 
countries  for  the  reason  that  it  does  not  compensate.  It  only  allows  as  a  max- 
imum compensation,  regardless  of  how  much  a  man  may  have  been  earning 
prior  to  his  injury  the  sum  of  $10.00'  per  week  for  a  period  of  eight  years. 
In  other  cases  it  allows  a  sum  weekly  of  but  three  days'  wages  at  the  rate  being 
paid  the  employe  when  injured  and  taken  all  the  way  through  unless  it  is  very 
materially  improved  it  would  Jbe  just  as  well  if  the  New  York  Legislature  would 
repeal   that  law. 

I  feel  that  a  proper  compensation  system  can  be  established  without  very 
much  additional  expense  to  the  employer.  I  am  one  of  those  who  are  convinced 
that  the  only  proper  way  to  establish  such  a  system  is  by  the  creation  of  a 
state  fund.  There  are  many  reasons  why  the  State  should  pay  this  compensation. 
In  the  first  place  it  will  permit  of  the  taxation  necessary  to  maintain  this  fund, 
being  equitably  distributed  —  the  small  employer  being  thus  guarded  against  pay- 
ing* more  than  his  share.  Then  it  will  place  the  employe  beyond  the  possibility 
of   intimidation  in  any  way  by  the  employer. 

Mr.  Chairman:     Please  repeat  that. 

Mr.  McNamee:  I  say  that  the  creation  of  a  fund  for  this  purpose  by  the 
State  will  insure  an  equitable  distribution  of  the  taxation  necessary  to  create 
and  maintain  such  a  fund.  It  will  secure  every  employer  against  paying  more 
than  his  share  of  this  tax.  It  will  protect  the  injured  employe  from  intimidation 
on  the  part  of  the  employer. 

Mr,  Chairman:  That  is,  his  compensation  is  to  be  a  judgment  against 
the   State  fund;  not  a  judgment  against  the  employer. 

Mr.  McNamee:  Not  against  the  employer.  I  advocate  that  there  shall 
be  created  a  State  fund  and  when  a  man  is  injured  that  by  virtue  of  that  injury 
—  when  the  fact  of  that  injury  is  established,  he  shall  commence  to  draw  his 
compensation,  not  from  the  employer  in  whose  service  he  is  injured  but  from 
the  State.  Of  course,  the  employer  be  he  manufacturer,  or  whatever  his  line 
of  business,  is  at  liberty  to  increase  the  cost  of  his  commodities  so  as  to  share 
this  additional  burden  of  expense  with  society  in  general.  There  are  various 
ways  in  which  the  cost  of  commodities  have  been  unjustly  increased  for  no  other 
purpose  than  that"  of  building  up  fabulous  fortunes  through  the  operation  oi 
trusts  and  monopolies,  etc.,  and  the  people  thus  heavily  and  wrongfully  taxed. 
Why,  then,  should  not  the  State  legislature  be  justified  in  imposing  a  light  tax 
for  the  noble  purpose  of  protecting  against  want  the  man  who  is  disabled  in 
the  performance  of  his  industrial  duties  —  of  insuring  for  him  a  respectable 
livelihood,  and  making  certain  that  his  children  will  be  brought  up  as  the  chil- 
dren of  American  citizens  should  be  brought  up.  In  referring  to  intimidation, 
I  may  possibly  have  diverted  somewhat  from  the  subject  directly  under  con- 
sideration.    I   had  in  mind  a  pension  system.     I   am  one  of  those  who  believe 
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that  the  State  should  ultimately  pension  superannuated  workingmen.  That  when 
a  man  has  worked  all  his  life,  has  raised  his  family,  has  performed  all  the 
duties  of  citizenship,  as  he  should,  and  has*  been  unable  to  accumulate  a  com- 
petency that  the  State  should  see  to  it  that  that  man  should  not  suffer  from 
want  in  his  declining  years.  At  the  present  time  large  corporations  are  recog- 
nizing the  justice  of  that  principle  and  are  establishing  pension  systems  for  their 
employes,  but  I  am  utterly  opposed  to  the  pensioning  of  employes  by  private 
concerns,  for  this  reason :  When  an  employe  is  pensioned  by  a  private  con- 
cern, that  employe  is  bound  to  recognize  and  live  up  to  certain  requirements 
imposed  by  such  concern  or  to  run  a  chance  of  losing  his  pension.  Every  man 
in  the  United  States  should  be  free  to  vote  as  he  pleases;  he  should  be  free 
to  belong  to  any  legitimate  organization  that  he  wishes;  he  should  enjoy  in 
every  particular  all  of  the  rights  and  privileges  that  the  constitution  guarantees 
every  citizen;  consequently,  these  privileges  and  these  rights  should  not  be  cur- 
tailed in  any  sense  by  a  pension  system  through  which  pensions  are  paid  under 
certain  conditions  incompatible  with  the  constitutional  liberties  of  the  recipient, 
one  of  these  conditions  being  that  he  conform  to  certain  restrictions  expressed 
or  implied  by  the  company  employing  him  which  are  not  necessary  for  mc  to 
detail  at  present  but  his  observance  of  which  ai^ount  to  a  serious  curtailment 
of  his  constitutional  rights.  If  the  amount  of  money  that  is  being  spent  year 
after  year  in  damage  suit  litigations  were  diverted  to  a  fund  such  as  I  suggest 
it  would  go  a  long  way  towards  its  establishment  and  maintenance,  as  would 
also  the  enormous  sums  paid  in  premiums  annually  by  employers  for  liability 
insurance. 

When  we  consider  the  helplessness  as  a  rule  of  the  employe  who  seeks 
redress  through  the  courts  we  are  all  the  more  impelled  to  favor  an  equitable 
automatic  injured  employed  employes'  compensation  system.  Even  when  the 
employe  has  a  good  case  the  chances  are  that  it  will  be  years  and  years  before 
he  will  secure  not  merely  a  verdict  for  damages  but  a  final  judgment  or  de- 
cision that  really  means  compensation  to  him.  I  would  like  to  cite  just  one 
case  out  of  hundreds  I  could  present  to  bear  out  that  statement.  On  the  morn- 
ing of  December  16,  1897,  after  daylight,  Thos.  M.  Kane  was  killed.  The  de- 
cedent, twenty-nine  years  of  age,  was  a  fireman  on  an  engine  of  the  Erie  Rail- 
road Company,  earning  seventy  dollars  a  month.  He  left  surviving  a  widow 
twenty-six  years  of  age  and  one  child  three  years  of  age.  At  the  time  of  the 
collision  Kane  was  at  the  front  end  of  the  locomotive  engaged  in  cleaning  the 
number  plate  of  the  engine.  The  collision  drove  a  gondola  car  upon  the  engine, 
caught  Kane  and  killed  him  instantaneously.  (Volume  118,  Federal  Reporter 
224). 

In  the  meantime,  ten  volumes  of  Federal  Reporters  were  tilling  up  with 
cases,  and  on  page  474,  volume  128,  another  report  of  the  same  action  is  found. 
This  decision  is  dated  April  4,  1904,  seven  years  after  Kane  was  killed.  The  U. 
S.  district  judge  in  that  case  held  the  relevant  section  of  the  Ohio  revised 
statutes  unconstitutional  so  that  Kane's  widow  lost  her  case.  That  decision 
was  reversed  by  the  circuit  court  of  appeals  December  12,  1904  (132  Fed.  Rep. 
682).  The  circuit  court  of  appeals  again  had  the  case  before  it  on  the  19th 
of  January,  1906  (142  Fed.  Rep.  682),  stating,  this  makes  the  third  time  this 
case  has  been  before  this  court.  On  the  last  trial  Judge  0)ckran,  who  sat 
below,  directed  a  verdict  for  the  defendant  on  two  grounds:  First,  that  the 
act  of  April  2,  1890,  does  not  apply  because  Bowker,  the  negligent  engineer, 
while  in  control  of  his  fireman  was  not  in  charge  of  all  the  employes  on  the 
train,  there  being  a  conductor;  and  second,  because  the  deceased  fireman,  Thos. 
M.  Kane,  was  guilty  of  contributory  negligence  in  putting  himself  in  a  dan- 
gerous place  on  the  engine  in  front  of  the  boiler,  between  it  and  the  gondola 
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car,  where  he  was  liable  to  be  caught  if  a  collision  occurred.  The  circuit  court 
of  appeals  reversed  the  opinion  of  Judge  Cockran,  remanded  the  case  for 
further  proceedings,  which  was  followed  by  another  trial.  A  fourth  appeal  to 
the  circuit  court  of  appeals  on  June  26,  1907  (155  Fed.  Rep.  119)  resulted  in 
the  affirmance  of  the  judgment  which  the  widow  of  Kane  had  obtained. 

The  Erie  Railway  Company,  in  order  to  preserve  its  rights  at  common  law 
and  to  conserve  the  rights  of  the  "widows  and  orphans"  who  owned  its  stocks 
and  bonds,  took  the  case  to  the  supreme  court  of  the  United  States,  which  on 
November  11,  1907,  denied  the  petition  for  a  writ  of  certiorari  and  thus  put  an 
end  to  this  litigation.     (207  U.  S.  593). 

The  administratrix,  in  this  case  the  widow  of  Kane,  had  had  her  day  in 
court  and  had  received  due  process  of  masters'  and  servants'  law,  but  she  had 
been  kept  waiting  for  justice  for  nine  years,  ten  months  and  twenty-seven  days. 

Of  course,  it  is  to  be  "assumed"  that  Kane's  widow  was  well  able  to  get 
along  in  the  ten  years'  interval  on  the  accumulated  savings  of  the  killed  fire- 
man, so  that  what  might  under  ordinary  circumstances  in  the  case  of  a  person 
not  able  to  enjoy  the  luxury  of  litigation,  have  amounted  to  a  denial  of  jus- 
tice, would  not  in  this  case,  result  in  lowering  the  standard  of  life  of  his  family. 

This  simply  means  that  this  man's  widow  had  a  good  case,  and  while  she 
succeeded  in  securing  damages  from  the  company,  that  it  took  her  about  ten 
years  to  secure  justice.  In  the  meantime  who  supported  his  children  —  who 
provided    for  the  needs  of   that   household? 

In  such  cases  ordinarily  the  widowed  mother  is  compelled  to  go  out  and 
work  or  take  in  washing  in  an  effort  to  support  her  children  and  as  soon  as  the 
children  are  able  to  earn  a  dollar  tliey  also  have  to  take  hold  and  help  in  keep- 
ing the  wolf  from  the  door  —  their  opportunity  for  an  education  being  thus 
sacrificed.  Under  a  proper  compensation  system  all  the  hardships  and  misery 
incident  to  such  conditions  would  be  obviated  and  a  proper  standard  'of  citizen- 
ship conserved  in  all  such  cases. 

I  will  conclude  my  remarks  by  giving  the  following  main  reasons  why  a 
compensation  act  of  this  kind  is  needed:  Because  the  uncertainty  of  rights  and 
obligations  involves  suffering  to  the  workman  and  hardship  upon  the  employer, 
because  only  a  small  proportion  of  workmen  injured  by  accidents  of  employment 
get  any  compensation  and  even  then  it  is  as  a  rule  so  small  as  to  force  them 
and  their  dependents  into  a  lower  standard  of  living.  In  fact,  victims  of  such 
accidents  often  become  burdens  upon  the  State  through  public  or  private  charity ; 
because  the  present  system  is  wasteful,  being  costly  to  employers  and  the  State, 
and  of  small  beneiit  to  the  persons  injured  as  a  very  large  proportion  of  amounts 
recovered  is  paid  for  costs  of  litigation  and  for  attorneys'  fees;  because  the 
system  is  slow  in  operation  involving  of  necessity  great  delay  in  the  settlement 
of  cases,  and  that  delay  is  ruinous  to  families  dependent  upon  daily  earnings; 
because  the  operation  of  the  law  breeds  antagonism  between  employers  and  em- 
ployes; and  because  such  antagonism  of  interests  retards  development  of  pre- 
vention of  accident  measures. 

Now,  gentlemen,  I  desire  to  say  that  our  Brotherhood  is  exceedingly  anxious 
that  this  Commission  recommend  an  equitable  compensation  measure;  one  that 
will  really  compensate  and  on  behalf  of  our  organization  I  desire  to  tender  to 
your  honorable  body  and  to  the  other  commissions  that  are  operating  in  the  same 
direction   our   full  and   hearty  support  in   any   way   in  which   we  can   extend   it. 

I  thank  you  for  your  attention. 

Mr.  Chairman  :  Mr.  McNamee,  would  you,  in  establishing  this  fund,  might 
call  it  a  State  fund,  recommend  that  it  be  compulsory  on  the  part  of  the  em- 
ployer, both  large  and  small,  to  contribute  to  the  fund  in  proportion  to  whc^t'. 
ever  his  risks  were? 
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Mr.  McNamer:  I  would  establish  in  that  particular  the  same  system  that 
prevails  in  Germany,  of  having  a  sliding  scale. 

Mr.  Chairman:    Would  you  require  that  it  be  compulsory  on  all  employers? 

Mr.  McNameb:  Really  I  cannot  see  where  we  could  sucessfully  establish 
such  a  fund  unless  it  were  compulsory. 

Mr.  Chairman:  That  is  what  I  think  about  it,  but  I  wanted  to  know 
what  you  thought  of  it. 

Mr.  McNamee:  Yes,  I -would  have  it  compulsory  on  all  employers  of  labor, 
but  in  the  less  hazardous  occupations  I  would  reduce  the  taxation  in  proportion. 

Mr.  Chairman  :  That  is  the  premiums  to  be  based  upon  the  risk  of  the 
business? 

Mr.  McNamee:     Yes,  that  is  right. 

Mr.  Chairman  :  Now,  then  assuming  that  we  can  come  to  a  conclusion 
in  regard  to  the  maximum  compensation  and  a  corresponding  scale  for  partial 
disability,  would  you  recommend  that  it  be  also  obligatory  tipon  the  employe  to 
take  —  to  accept  the  compensation  provided  for  by  the  act  and  determined  as 
the  act  prescribes? 

Mr.  McNamee:  No,  I  would  make  it  optional  with  the  employe  either  to 
take  advantage  of  the  new  system  of  compensation  or  to  resort  to  his  rights  at 
common  law  or  under  the  statutes  made  and  provided  in  such  cases. 

Mr.  Chairman:  Now,  in  establishing  the  fund  would  you  recommend  that 
the  principle  of  all  negligence  be  abrogated  except  malicious  negligence  —  by 
that  I  mean,  criminal  intent  to  injure? 

Mr.  McNamee:  Unless  where  wilful  and  malicious  negligence  is  clearly 
established,  I  would  eliminate  the  feature  of  contributory  negligence  altogether. 

Mr.  Chairman  :  I  mean  all  the  common  law  defenses ;  that  is  only  one 
of  them  you  know? 

Mr.  McNamee**.  So  far  as  contributory  negligence  is  concerned  I  would 
eliminate  that.  What  I  mean  by  that  is  this:  the  presumption  is  that  a  man 
does  not  want  to  injure  himself. 

Mr.  Chairman  :  I  will  agree  with  you  about  that.  What  we  want  to 
know  is  your  position.  I  do  not  believe  that  any  man  is  going  to  cut  himself 
up  for  the  purpose  o£  securing  compensation.  Would  you  recommend  the  alwlish- 
ing  of  all  common  law  defenses? 

Mr.  McNamee:     I  would  have  to  have  them  enumerated. 

Mr.  Chairman  :  Assumption  of  risk,  fellow  servant  and  contributory  neg- 
ligence rules. 

Mr.  McNamee:  The  fellow  servant  and  the  assumption  of  risk  doctrines 
have  been  and  always  will  be  a  libel  on  our  jurisprudence.  Such  defenses  ought 
never  to  have  been  tolerated.     I  would  by  all  means  eliminate  both  of  them. 

Mr.   Chairman:     Now  how  about  contributory  negligence? 

Mr.  McNamee:  Unless  where  it  is  clearly  established  that  the  negligence 
was  wilful  and  malicious,  I  would  eliminate  contributory  negligence  also. 

Mr.  Chairman  :  Now  then  suppose  we  can  agree  upon  a  compensation  act, 
involving  that  State  fund  —  I  mean  the  principle  of  insurance.  Of  course,  the 
employer  will  have  to  give  and  take,  and  the  employe  will  have  to  give  and 
take  if  we  ever  do  get  to  such  an  agreement,  and  I  think  that  we  will,  would 
you  approve  that  the  insurance  scheme  or  State  fund  take  the  place  of  all  the 
other  remedies  of  common  law  and  statutory,  with  the  provision  that  if  per- 
adventure  the  compensation  act  or  insurance  act  should  in  any  particular  be 
held  unconstitutional,  that  each  and  every  statute  naming  them  by  numbers,  and 
the  common  law,  be  re-instated  exactly  as  they  were  before  the  insurance  tct 
was  enacted? 
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Mr,  McNamee:  That  would  imply  the  repeal  of  these  various  employers* 
liability  laws  or  statutes  and  the  successful  reincarnation  of  the  fellow  servant 
and  the  assumed  risk  doctrines. 

Mr.  Chairman:  Now  remember  it  is  with  the  proviso  that  in  case  any 
feature  of  the  insurance  act  whatsoever,  no  matter  how  trivial,  is  found  uncon- 
stitutional, that  each  and  every  statute  recited  by  number,  and  the  common  law 
be  reinstated  ipso  facto   before  the  insurance  act  was   enacted. 

Mr.  McNamee:  You  mean  those  laws  which  are  on  the  statute  books 
today  ? 

Mr.  Chairman  :     On  the  statute  books  today. 

Mr.  McNamee:  In  the  first  place,  that  I  may  be  fully  understood  regard- 
less of  whether  or  not  this  measure  or  any  other  measure  that  the  Commission 
recommends  be  enacted,  I  would  preserve  the  rights  of  the  employe  under  the 
common  law  and  existing  statutes.  I  would  not,  by  virtue  of  the  enactment  of 
this  measure  abolish  any  of  his  rights.  I  would  have  it  optional  with  him 
either  to  take  advantage  of  this  compensation  act  or  disregard  it  and  enter  suit 
in  the  courts.  I  would  not  want  this  compensation  act  to  repeal  any  of  the 
laws  which  are  at  present  on  the  statute  books.  I  say  that  fully  realizing  that 
there  are  some  of  those  laws  which  are  not  by  any  means  what  they  should  be 
but  which  we  propose  to  remedy  by  taking  them  one  after  another  and  securing 
the  enactment  of  amendments  to  each  of  them.  My  answer  to  the  question  would 
be  that  1  would  not  have  the  proposed  compensation  act  as  the  only  source  of 
compensation  for  the  employe.  I  would  not  make  it  obligatory  upon  him  to 
accept  its  provisions.     Docs  that  answer  the  question? 

Mr.  Chairman  :  That  is  your  answer.  This  involves  a  great  difficulty. 
I  think  we  all  realize  as  well  as  every  representative  of  labor,  and  in  fact,  I 
think  the  average  employe  does,  that  the  dreadful  situation  in  which  we  arc 
placed  is  due  to  the  fact  that  at  common  law  in  any  action,  whether  it  is  on  a 
note,  breach  of  contract  or  a  personal  injury  suit,  the  law  presumes  that  the 
plaintiff  will  be  able  to  prove  that  the  defendant  is  at  fault.  Now,  we  must 
all  concede  that  it  certainly  is  much  more  than  one-half  of  all  the  accidents  in 
the  United  States  and  from  my  investigations  I  am  confident  that  there  are  at 
least  every  year,  and  Mr.  Schwedtman,  who  has  been  a  large  employer  in 
recent  years  thinks  they  are  about  that  amount.  Now,  then,  under  the  present 
liability  laws  take  the  Norris  Bill  and  the  Metzgar  Bill  of  this  State  here; 
suppose  you  simply  wipe  the  fellow  servant  rule  off  the  books  entirely,  the 
Norris  Bill  don't  entirely  do  that ;  suppose  we  wipe  the  assumption  of  risk  off 
the  statute  books  entirely,  and  the  legislature  has  a  right  to  do  that;  suppose 
you  would  destroy  the  principle  of  contributory  negligence  —  I  claim  that  the 
legislature  has  a  right  to  do  that  —  then  you  have  nothing  left  to  prove  your 
accidents  except  to  prove  that  the  defendant  is  at  fault,  but  you  must  still  prove 
that,  and  you  cannot  prove  it  in  to  exceed  20  per  cent  of  the  cases,  and  in  prac- 
tical operation  you  cannot  prove  it  in  over  eight  or  ten  per  cent  of  the  cases, 
so  what  you  are  seeking  is  an  entirely  new  remedy,  and  it  must  be  an  adequate 
remedy  but  based  upon  an  entirely  different  principle  —  an  equitable  principle, 
if  you  please.  What  I  want  you  gentlemen  to  think  over — can't  you  agree  upon 
a  new  remedy  where  the  compensation  will  compensate  every  one  injured  re- 
gardless of  negligence  of  the  employer  or  employe  except  that  we  can't  put  a 
premium  upon  criminal  negligence,  where  a  man  might  say,  "I  will  fix  a  thing 
up  here   so  that  John  Smith   will   get  his   leg  cut   off." 

Now,  in  order  to  bring  that  point  out,  I  will  ask  you,  how  did  the  equity 
side  of  the  court  grow  up  at  all?  Why  are  there  equity  remedies?  Why,  they 
are  all  based  upon  the  assumption,  upon  the  principle  that  when  a  bill  of  rights 
was  granted  in  England  by  the  King,  they  were  granted  the  privilege  of  peti- 
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tioning  the  King.  What  for?  Why,  for  grievances  where  the  common  law 
didn't  presume  to  furnish  any  relief  at  all  and  there  were  so  many  of  those 
that  he  said,  "Chancery  will  listen  to  your  cases,"  and  so  they  grew  up,  this 
equity  side  of  the  court,  and  gentlemen,  that  is  all  this  proposition  is.  The 
common  law  does  not  pretend  to  furnish  relief  except  in  a  small  per  cent  of 
the  cases — and  not  go  back  and  read  a  lot  of  statistics — we  will  have  some  of 
our  own  in  a  month  in  this  State  from  Cuyahoga  county — that  there  is  only 
a  small  per  cent  of  the  accidents  which  are  adequately  compensated.  Now, 
when  you  say  you  are  going  to  stick  to  the  Employers'  Liability  bills  in  addi- 
tion to  the  compensation  act,  which  is  based  upon  equitable  principles,  what 
are  you  going  to  do  about  the  80  or  90  per  cent  of  the  people?  If  the  relief 
they  are  to  get  under  tlie  compensation  act  is  not  adequate  and  fair,  then  the 
compensation  act  is  not  worth  anything.  If  it  is  fair  for  the  80  or  90  per  cent, 
it  must  be  fair  for  the  20  per  cent,  and  if  it  is  not  fair  for  the  80  or  90  per 
cent,  we  ought  not  to  have  it;  is  not  that  so?  What  is  the  difference  whether 
John  Smith  got  his  leg  cut  off  because  he  was  tired  out  or  whether  he  got 
it  cut  off  because  the  employer  was  negligent?  The  effect  upon  his  family  is 
just  the  same  and  don't  forget  that  the  workingmen  who  have  been  maimed, 
they  themselves  individually  very  rarely  become  dependents  upon  private  or  pub- 
lic charity;  4.7  per  cent  even  in  old  countries  like  France  and  Germany,  of 
the  poverty,  is  due  to  crippled  men,  but  their  dependents  are  the  ones  that 
suffer  most  before  they  are  able  to  learn  how  to  support  themselves.  Now, 
then,  just  one  remark.  If  the  workingman  cannot  get  a  great  deal  more  than 
he  is  getting  now,  equitably  distributed,  why  then,  any  act  which  we  recom- 
mend ought  not  to  go  on  the  statute  books.  The  legislature  appointed  this 
Commission  because  it  believed  that  there  was  an  adequate  reason  for  a  change 
— for  new  laws  in  this  respect,  or  it  would  not  have  recommended  that  the 
State  spends  money  to  make  an  investigation  and  make  recommendations ;  but 
if  you  get  a  compensation  act  which  is  fair  to  the  80  per  cent,  whose  claims  are 
not  based  upon  fault,  it  must  be  fair  for  the  20  per  cent;  if  it  is  not  fair  for 
the  80  per  cent,  let  us  not  have  it  until  it  is  fair  for  the  80  per  cent,  but 
when  it  is  fair  for  the  80  per  cent  it  is  fair  for  the  20  per  cent,  is  it  not? 
It  certainly  is.  And  the  workingmen  have  a  right  to  be  careful,  even  to  the 
point  of  suspicion,  that  the  act  which  we  recommend  must  go  further  and  much 
more  wide  reaching  than  the  present.  It  must  give  him  a  great  deal  more  than 
he  is  getting  at  the  present  time  equitably  distributed.  I  grant  that.  He  has 
a  right  to  be  suspicious  about  the  act  which  we  recommend ;  that  is  to  say,  to 
the  point  of  being  absolutely  sure  that  it  is  a  great  deal  better  than  he  has 
got  at  present,  and  after  he  has  gotten  that  far,  after  he  has  the  principle  recog- 
nized of  compensating  everybody,  that  is  injured,  without  regard  to  negligence, 
a  fair  and  reasonable  compensation  to  start  with,  that  the  provision  that  in  case 
the  compensation  act  or  the  act  of  insurance  in  any  feature,  is  declared  uncon- 
stitutional, then  every  right,  every  statute  reciting  them  by  number,  the  com- 
mon law  be  reinstated  ipso  facto  just  as  it  was  before  this  compensation  or 
insurance  act  was  enacted,  and  that  seems  to  me  would  give  him  absolutely  every 
iota  of  protection  that  it  is  possible  to  give.  Now,  it  is  just  this  point  that 
we  want  more  seriously  considered,  and  your  eminent  representative  that  spoke 
here  this  morning,  he  is  capable  of  giving  it  intelligent  consideration. 

Mr.  McNamee:  Mr.  Chairman,  what  would  you  consider  an  equitable 
compensation    for   injured   employes,   and   how  would   you   base  it? 

Mr.  Chairman  :  That  is  a  pretty  serious  question  for  any  member  of  the 
Commission  to  commit  himself  on  until  all  the  evidence  is  in  and  until  we  have 
come  to  the  point  of  putting  it  down  in  the  different  provisions  of  the  law. 
But,  of  course,  there  is  one  principle  that  has  been  established  and  agreed  upon 
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by  even  a  majority  of  the  labor  leaders  —  that  the  compensation  should  not  ex- 
ceed the  wages. 

Mr.  McNamee:     Do  you  think  it  ought  to  amount  to  that? 

Mr.  Chairman:  In  some  cases  I  think  it  wants  to  get  mighty  close  to  the 
wage,  but  now  what  I  think  we  can  get,  —  what  it  ought  to  be  is  one  thing, 
and  what  Mr.  Winans  thinks  it  ought  to  be  is  another  thing,  and  what  Mr. 
Smith  thinks  it  ought  to  be  is  another  thing,  and  what  you  think  it  ought  to 
be  is  another  thing,  but  we  must  get  together  on  this  proposition  before  we  can 
do  anything. 

Now  another  point  which  I  desire  to  touch  upon  before  I  sit  down.  The 
reason  many  people  have  —  that  I  have  laid  so  much  stress  upon  the  historical 
development  and  the  actual  workings  of  the  German  compensation  act  is  that 
it  has  more  history  than  any  of  the  other  countries;  that  it  was  the  first  act 
and  Germany  jumped  into  it  regardless  of  whether  the  contiguous  countries 
took  any  steps  in  that  direction  or  not,  just  as  I  think  the  State  of  Ohio  has 
a  right  to  go  ahead  and  that  it  will  make  her  stronger  instead  of  weaker  in  the 
industrial    world. 

Now  the  Germans  have  extended  their  act  over  24,000,000  people.  The> 
paid  out  last  year  over  $200,000,000  in  compensation  as  sick  insurance,  accident 
insurance  and  old  age  insurance  —  almost  $200,000,000.  That  would  be  $200  a 
year  for  a  million  people  at  a  flat  rate.  Now,  I  think  we  are  able  to  go  further 
than  Germany  went  or  has  gone,  because  everything  is  pitched  on  a  higher  scale 
and  our  national  resources  are  greater. 

Mr.  McNamee:  1  was  going  to  say  in  answer  to  my  own  question  as  to 
what  you  would  consider  an  equitable  compensation,  in  fact,  I  want  to  go  on 
record  as  saying  that  the  compensation  should  never  be  less  to  begin  with  than 
the  wages  being  paid  at  the  time  of  the  accident.  This  proposed  law  which  is 
the  first  step  in  the  direction  of  an  injured  employe's  compensation  system  to  be 
taken  in  Ohio,  should  provide  that  in  no  case  should  the  compensation  be  less 
than  the  wage  that  the  injured  employe  is  earning  when  disabled.  There  is  a 
great  deal  to  consider  along  those  lines.  The  spark  of  ambition  is  alive  in  the 
hearts  of  at  least  90  per  cent  of  workmen.  They  have  a  desire  to  raise  them- 
selves to  a  higher  plane,  to  secure  greater  comforts  in  life  than  their  immediate 
employment  affords  them.  They  want  to  progress  —  to  advance.  When  a  man 
is  permanently  incapacitated  from  the  performance  of  his  usual  avocation,  that 
opportunity  is  no  longer  open  to  him,  and  he  would  be  forced  to  depend  upon 
the  income  he  would  receive  as  the  result  of  this  compensation  act.  Hence,  in 
a  great  many  cases  the  compensation  should  be  greater  or  should  be  higher  than 
the  wage  which  the  man  has  been  receiving  at  the  time  he  has  sustained  the 
injury  in  order  to  make  up  in  some  small  degree  for  lost  opportunities  for 
advancement,  as  well  as  to  recompense  him  in  a  measure  for  the  suffering,  both 
physical  and  mental  which  he  has  endured  as  a  result  of  his  injury. 

There  is  another  point  which  I  want  to  make  relative  to  the  German  com- 
pensation law,  and  that  is  this:  I  think  that  it  would  be  unfair  to  have  a  pro- 
vision in  this  measure  whereby  the  employe  would  contribute  any  part  of  his 
wages  towards  the  maintenance  of  a  State  fund  created  for  the  purpose  of 
compensating  him  in  the  event  of  injury.  I  think  that  the  entire  burden  of 
that  compensation  should  rest  upon  the  industries  of  the  State  and  upon  society, 
and  not  upon  the  man  who  is  earning  wages,  because,  as  a  rule,  he  needs  all  the 
wages  he  gets  to  meet  the  expenses  of  living  for  himself  and  family,  and  there- 
fore we  would  be  opposed  to  a  proposition  to  take  any  part  of  the  wages  of  the 
employe   for  the  purpose  of  maintaining  this   fund. 

Mr.  Winans  :  Isn't  it  your  reason  for  contending  in  favor  of  retaining 
all  of  the  liability  laws,   standing  in   favor  of   the  employes   in   the  courts  now, 
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that  owing  to  the  fact  as  stated  by  the  Chairman  that  there  would  be  a  sus- 
picion of  any  act  which  this  Commission  may  put  up  or  even  the  members  of 
this  Commission  may  be  suspicious  about,  your  contention  is  that  therefore  we 
should  retain  those  laws  until  all  those  suspicions  have  been  removed  and  we 
have  an  absolutely  equitable  compensation  act? 

Mr.  McNamee:  That  is  axiomatically  self-evident,  if  we  have  an  equit- 
able compensation  law,  we  have  no  need  of  other  statutes  providing  for  the 
protection  of  the  employes  —  absolutely  none — but  I  want  to  say  this:  That 
as  far  as  I  am  concerned,  and  as  far  as  my  people  are  concerned,  we  have 
absolutely  no  suspicion  but  what  this  Commission  will  do  its  very  best  in  the 
matter  of  introducing  or  preparing  an  equitable  compensation  act  I  want  to 
say  that  this  Commission  has  the  confidence  of  our  people  in  every  particular. 

Mr.  Chairman:  I  said  the  laboring  man  and  the  labor  leaders  had  a 
right  to  be  careful  almost  to  the  extent  of  being  suspicious.  That  they  had  a 
right  to  be  extraordinarily  cautious  of  anything  which  affected  their  rights, 
and  that  they  should  be  absolutely  sure  that  it  is  better  than  anything  they 
have  got  today. 

Mr.  McNamee:  Mr.  Winans  said  that  in  case  we  should  be  suspicious  of 
the  Commission  in  regard  to  enacting  a  compensation  law  — 

Mr.  Winans:  Isn't  it  a  fact  that  the  members  of  this  Commission  may 
be  suspicious  of  their  own  work  in  regard  to  having  an  absolutely  equitable 
compensation  act. 

Mr.  McNamee:  That  they  may  to  a  certain  degree  lack  confidence  in  their 
own  ability,  but  as  I  do  not  see  it  that  way,  it  is  all  right 

Mr,  Smith  :  Do  I  understand  you  correctly,  that  the  corporations  should 
pay  the  tax  into  a  State  fund  and  the  employe  receive  his  compensation  from 
the  State? 

Mr.  McNamee:    Yes. 

Mr.  Smith  :  In  what  manner  would  you  have  this  fund  administered? 
Would  it  be  by  a  board,  by  a  Commission,  or  what  might  you  have  in  mind  for 
taking  care  of  the  fund? 

Mr.  McNamee:  I  would  have  an  Etnployes'  State  Compensation  Bureau 
established.  I  would  have  it,  not  necessarily  a  department,  but  a  bureau  of  the 
Labor  Department. 

Mr.  Smith:  Do  I  understand  you  now  —  you  do  not  believe  in  the  cor- 
poration paying  it  direct?  I  suppose  you  refer  to  the  United  States  Steel  Cor- 
poration or  the  National  Harvester  Company  —  direct  themselves?  You  believe 
in  the  State  paying  it  direct  —  all  this  money  going  into  one  fund  and  the  State 
distributing  it? 

Mr.  McNamee:  If  we  were  to  depend  on  the  tender  mercies  of  the  United 
States  Steel  Trust,  I  am  afraid  that  the  employes  would  get  very  little  consider- 
ation. By  all  means,  the  State  should  pay  this  compensation  direct,  entirely 
independent  of  the  action  in  each  particular  case  of  any  employing  interest 

Mr.  Smith:  Do  you  realize  that  if  we  enact  a  compensation  law  that 
the  employer  will  then  have  a  triple  liability  if  you  do  not  repeal  the  present 
liability   laws,   or  common   law? 

Mr.  McNamee:  No,  I  do  not  understand  it  that  way.  I  understand  it  as 
optional  for  the  employe  to  take  action  either  by  availing  himself  of  the  ad- 
vantages of  this  proposed  measure  or  by  entering  litigation  under  the  common 
law  or  statutory   laws  as  at   present   existing. 

Mr.  Smith:  Then,  in  that  case  the  corporations  would  have  to  carry  lia- 
bility insurance  to  protect  themselves  against  the  employe  who  may  desire  to 
sue  under   the  common   law  or   present   liability  laws. 
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Me.  McNamee:  Under  an  equitable  compensation  act,  the  probability  of 
suits  will  be  greatly  diminished,  and  I  believe  that  the  average  employer  recog- 
nizing this  fact  will  not  consider  it  necessary  to  carry  liability  insurance.  I 
think  that  if  this  measure  proves  to  be  what  it  should  be  that  it  will  overshadow 
and  evenually  dissipate  automatically  almost  all  other  methods  of  securing  com- 
pensation on  the  part  of  employes.  They  will  flock  to  it — will  naturally  come 
to  it  as  the  needle  to  the  magnet,  and  eventually  it  will  stand  supreme  by  virtue 
of  its  own  merits,  and  it  is  to  the  best  interests  of  all  concerned,  particularly 
the  emloyer  to  see  to  it  that  a  measure  of  this  kind  is  such  as  to  justify  the 
employe,  in  confining  himself  to  its  provisions  when  seeking  compensation.  In 
that  way  he  can  best  dispense  with  the  expense  of  maintaining  liability  insurance. 
The  fees  of  the  ambulance  chasing  attorney  who  in  many  instances  instigates 
litigation,  will  also  be  eliminated ;  court  costs  will  be  eliminated  and  a  great  deal 
of  the  present  financial  waste,  thus  conserved  and  applied  where  it  should  go, 
viz.,  to  the  protection  of  the  injured  employe.  The  suffering  of  some  families 
at  the  present  time  in  this  country  because  of  their  bread  winners  becoming 
disabled  in  industrial  accidents  is  simply  appalling.  The  average  man  does  not 
realize  how  their  advantages — how  their  prospects  for  the  future  are  destroyed 
because  of  the  lack  of  an  cttcctive  compensation  law.  And  then  another  thing 
I  want  to  say,  and  I  am  glad  1  thought  of  it;  I  do  not  know  whether  it  would 
avail  much  to  include  a  provision  of  that  kind  in  a  compensation  measure  or 
even  to  pass  a  law,  separate  and  independent  of  this  measure  to  regulate  them, 
but  by  all  means  the  enactment  of  a  measure  of  this  kind  should  mean  the 
discontinuance  of  these  so-called  "relief"  departments  being  maintained  by  cer- 
tain  railroad  companies. 

Mr.   Smith:     I   believe  that  they   would   naturally   be   wiped  out. 

Mr.  McNamee:  I  tried  to  drive  them  out  of  existence  ten  years  ago,  and 
I  want  to  go  publicly  on  record  here  again  in  denouncing  them  as  nothing  better 
than  institutions  of  blackmail  and  plunder.  I  have  had  experiences  that  so  con- 
vince me.  I  have  laid  under  an  engine  already  with  the  engineer — buried  under  a 
wreck,  our  engine  turned  over  in  a  ditch,  and  I  have  seen  that  man  suffer  the 
tortures  of  hell.  I  have  seen  his  limb  cooked  so  that  the  flesh  dropped  from 
the  bones  and  I  have  seen  him  carried  home  and  after  the  surgeon  had  gotten 
through  with  him  I  have  seen  the  claim  agent  come  and  talk  in  his  usual  glib 
fashion  about  the  regret  and  the  regard  of  the  company,  etc.  And  then  I  have 
seen  his  wife  appointed  as  nurse  at  a  compensation  of  $5  per  week  to  take  care 
of  him  and  every  evidence  of  concern  evinced  about  his  case  on  the  part  of 
the  company,  and  then  I  have  seen  the  claim  agent,  after  having  sown  these 
seeds  of  amity  and  thrown  this  man  off  his  guard,  tell  him  that  the  time  had 
come  now  when  he  needed  some  money,  and  suggest  that  he  sign  a  certain 
voucher  so  that  he  could  secure  the  accident  benefits  from  the  so-called  relief 
department,  and  after  that  man  had  signed  that  voucher  their  attentions  began 
to  flag,  the  services  of  his  wife  as  nurse  were  dispensed  with  and  the  surgeon 
who  was  so  solicitous  about  his  case,  sent  two  students  to  look  after  him,  with 
the  result  that  a  second  amputation  had  to  be  performed.  When  this  man  was 
able  to  hobble  around  he  went  and  asked  for  some  relief  from  the  company. 
He  sought  a  position,  but  the  company's  officials  told  him  tTiat  they  settled  with 
him  through  the  "relief"  department.  That  man  when  entering  the  service  of 
that  company,  had  signed  a  great  long  printed  article  about  which  he  knew 
nothing — signed  it  in  two  places,  and  thereby  bound  himself  up  in  two  contracts. 
One  contract  provided  that  the  company  would  be  permitted  to  retain  out-  of 
his  wages  each  month  a  certain  sum  as  premiums  or  dues  to  be  paid  to  the 
relief  department — that  department  being  maintained  by  contributions  from  the 
employes  themselves,  and  the  other  specified  that  in  case  he  should  become   in- 
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jured,  his  acceptance  of  accident  benefits  from  the  said  "relief"  department  would 
constitute  a  waivure  of  his  right  of  action  against  the  company.  He  didn't 
know  how  he  was  tied  up,  there  he  was  minus  a  leg  and  with  a  splendid  case 
against  the  company.  I  was  ready  to  testify  that  the  derailer  was  thrown  under 
the  engine.  We  had  passed  the  distance  signal,  we  had  almost  arrived  at  the 
home  signal — interlocking  plants  had  not  reached  the  stage  of  development  at 
that  time  in  which  we  find  them  today,  consequently  the  operator  in  the  tower 
was  able  after  giving  us  the  signal  to  take  the  derailer  away  from  us — which 
he  did  because  he  became  confused  when  he  saw  a  passenger  train  coming  on 
the  road  we  were  about  to  cross,  and  so  we  went  in  the  ditch.  Many  men  wit- 
nessed the  accident  who  would  have  testified  that  the  target  was  set  for  us,  and 
competent  attorneys  gave  it  as  their  opinion  that  he  could  have  recovered 
$18,000  to  $20,000  in  damages.  When,  however,  he  came  to  ask  for  justice  in 
the  common  picas  court  in  Franklin  county  here  the  judge  told  him  that  he 
had  signed  a  contract,  and  that  a  contract  was  a  contract,  and  that  was  all  there 
was  to  it.  Then  his  attorney  appealed  his  case  to  the  circuit  court  and  as  the 
notoriety  of  such  litigation  was  undesirable,  the  company's  officials  in  settle- 
ment of  the  case  gave  him  a  job  firing  a  yard  engine  from  noon  until  mid- 
night— the  most  undesirable  hours  of  the  day  during  which  to  work — twelve 
hours  from  noon  until  midnight,  when  if  that  man  had  his  just  rights — had  it 
not  been  for  the  munificent  beneficences  (?)  of  this  relief  department  he  would 
have  secured  a  settlement  from  the  company  that  would  have  placed  him  in 
comfort   for   his  remaining  days.     He  is  dead  now. 

Mr.  Smith  :  Don't  you  believe  if  we  have  a  good  compensation  act  that 
it  WMJI   wipe   out   those   relief   associations? 

Mr.  McNamee:  If  these  relief  associations  are  to  be  wiped  out  I  fear 
it  will  require  some  power  greater  than  that  of  the  State  to  do  it — ^that  we  will 
have  to  have  some  influence  which  will  operate  more  effectively  in  this  par- 
ticular than  a  State  law.  There  is  a  law  on  the  statute  books  of  Ohio  today 
prohibiting  these  relief  departments,  but  the  railroad  companies  pay  as  much 
attention  to  it  as  they  do  to  the  whispering  zephyrs.  We  will  have  to  be  bom 
over  again  in  regard  to  ruling  ourselves,  because  at  present  we  are  being  ruled 
by  corporations. 

Mr.  T.  G.  Baugh  :  Mr.  Smith  asked  Mr.  McNamee  in  regard  to  the 
liability  of  the  employer  provided  there   is  a  compensation   act  passed. 

Mr.   Chairman:     That  is  an  additional  liability  to  the  liability  laws? 

Mr.  Baugh:  Yes,  if  this  compensation  law  should  pass,  that  it  would 
relieve  the  employer  of  any  chance  of  a  suit  growing  out  of  it.  Now,  I  think, 
that  would  be  a  very  bad  thing  to  do  for  this  reason,  that  I  do  not  think  that 
we  would  have  as  much  difficulty  throughout  this  State,  or  throughout  the 
United  States  or  the  necessity  for  an  employers'  liability  and  workmen's  com- 
pensation bill,  had  it  not  been  for  the  fact  that  the  employers  are  a  little  bit 
reckless  in  regard  to  the  work  in  their  industries.  They  do  not  safeguard 
their  employes  as  they  should,  and  if  this  bill  should  pass,  wouldn't  it  have  a 
tendency  to  make  the  employer  more  careless  instead  of  more  careful? 

Mr.  Chairman:  Unless  it  does  have  in  it  the  character  of  making  them 
more  careful,  it  should  never  go  on  the  record  at  all. 

Mr.  Smith:  I  want  to  have  Mr.  McNamee  understand  that  if  the  present 
liability  laws  were  not  repealed  and  if  the  legislature  would  enact  a  compensa- 
tion act,  then  the  employer  would  have  three  liabilities  to  go  up  against.  In 
this  way  he  would  have  to  be  insured  in  the  liability  insurance  companies  in 
case  the  employe  would  sue  at  common  law,  or  if  the  employe  was  to  sue  under 
the  Xorris  law,  so  that  he  would  have  to  pay  into  three  insurance  companies 
or  have  three  laws  to  protect  himself  against. 
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Mr.  Baugh  :     It  looks  to  you  like  double  or  triple  taxation? 

Mr.  Smith;    Triple  taxation. 

Mr.  Baugh  :  This  is  the  point  I  want  to  get  at.  I  believe  that  Mr.  Boyd 
asked  Mr.  McNamee  that  in  the  event  of  the  adoption  of  an  employers'  liability 
and  workmen's  compensation  law,  should  we  repeal  all  the  statutes? 

Mr.  Chairman  :  That  is  the  whole  point,  that  in  case  of  any  provision 
of  the  compensation'  act  being  declared  unconstitutional,  that  every  act,  recited 
in  number,  which  had  been  repealed  on  account  of  this  compensation  act  — 

Mr.   Baugh  :     I   understand  you. 

Mr.  Chairman  :  So  that  there  will  be  no  misunderstanding  of  it  ipso  facto, 
so  that  there  will  be  nothing  left  for  the  court  to  decide? 

Mr.  Baugh:  I  do  not  think  that  you  catch  my  meaning  clearly  —  I  do  not 
think  tliat  you  understand  mc  clearly.  The  point  you  are  trying  to  draw  out  is, 
it  is  not  so  much  the  changing  of  the  laws  as  it  is  what  you  want  to  embody 
in  this  liability  act. 

Mr.  Chairman:     What  we  want  to  embody? 

Mk.   Baugh:     That  is,   what  you   want   recommendations   on. 

Mr.  Chairman:  I  think  it  has  been  stated  here  a  half  dozen  times  —  we 
want  to  knov/  what  you  will  stand  for  if  the  compensation  act  is  fair  —  under- 
stand that? 

Mr.  Baugh  :     Yes. 

Mr.  Chairman:  If,  as  I  said  before,  if  it  is  not  very  much  better  than 
what  we  have  got  now,  we  do  not  want  it  at  all.  Nobody  wants  it.  Without 
regard  to  negligence,  which  will  compensate  the  80  per  cent  where  there  is  no 
fault  on  the  part  of  the  employer,  fairly,  equitably,  reasonably,  without  court; 
without  trial,  without  a  lawyer;  will  you  stand  for  that  act,  repeal  the  common 
law  and  the  statutory  liability  laws,  if  we  provide  in  it  that  in  case  any  feature 
of  the  compensation  act  is  found  unconstitutional,  that  that  act  on  the  part  of 
the  court  reinstated  ipso  facto,  every  liability  law,  recited  by  number,  and  the 
common   law  ? 

Mk.  McXamee:  I  think  I  can  state  our  position  in  a  very  few  words. 
We  would  like  to  see  both  operate  concurrently  until  such  a  time  as  it  is  estab- 
lished beyond  a  perad venture  of  a  doubt  that  the  new  compensation  law  is 
equitable  and  will  cover  the  ground,  and  then  by  that  time,  we  shall  know 
whether  it  is  constitutional  or  not  because  no  doubt  some  interested  party  will 
test  it,  and  if  it  is  established  as  constitutional,  and  also  as  thoroughly  fair  and 
equitable  and  satisfactory  in  every  particular  we  do  not  want  anything  else. 

.Mr.  Smith:  I  believe  it  is  the  purpose  of  the  Commission  and  it  is  the 
wish  of  the  employes  that  this  Commission  recommend  to  the  General  Assembly 
a  compensation  act  which  is  better  for  the  employe  than  the  present  liability 
laws  now  upon  the  statute  books.  That  is  what  I  believe  is  the  wish  of  the 
employes  of  the  State  of  Ohio.  Now,  if  we  present  and  if  a  bill  is  passed  that 
is  better  for  the  workingman  than  the  present  liability  laws,  why  not  repeal  all 
the   liability   laws?     That  is  the  point. 

Mr.  McNamee:  That  I  would  like  to  answer.  While  it  may  be  better  it 
may  not  be  enough  better  to  justify  the  repeal  of  those  laws.  We  want  to  have 
it  absolutely  fair  and  equitable  and  just. 

Mr.   Chairman  :     We  would  be  glad  to  hear  from  Mr.   Savage. 

Mr.  Savage:  I  do  not  know  that  I  care  to  talk  any  more  on  this  proposi- 
tion today. 

I  believe  that  I  stated  to  you  last  night,  without  going  into  detail,  the 
position  of  the  miners  on  the  compensation  law.  I  believe  that  my  few  remarks 
last  evening  cover  all  I  care  to  say.  The  details  will  have  to  be  worked  out, 
and  for  me  to  go  into  details  would  take  several  hours'  time.     I  agree  with  Mr. 
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McNamee  in  most  everything  which  he  has  stated  while  in  the  auditorium.  I 
believe  that  his  position  and  ours  are  the  same  and  believe  in  taxing  these  cor- 
porations in  accordance  with  the  hazard  of  the  business. 

Mr.   Chairman  :     This   is   the   last   hearing,  and   I   think   the   Chair  might 
add  that   since   these   hearings   began   we  have   held   twenty-four   hearings;  that 
is  six  or  seven  times  more  than  any  other  Commission  has  held,  and  we  have 
been  just  as  industrious  about  it  as  every  member  of  this  Commission  could  be 
without  any  inducement  except  patriotism,   for  the  welfare  of  the  worldngman 
and  the  citizens  of  the  State.     Now,  not  only  have  we  held  those  hearings,  but 
we  went  to  Chicago  and  participated  in  eight  hearings  there,  making  thirty-two, 
eight  times  as   many   hearings   as   any   other   Commission   has   held   in  this  kind 
of  an  investigation,  and   I   can  say   for  every  member  of  the   Commission  that 
they  have  worlced   just  as  industriously   and   as   intelligently  a%  thejr  could,  and 
we  expect  the  co-operation  of  every  workman  and  every  leader  of  labor,  like- 
wise of  every  employer,  and  when  we  come  to  the  Legislature  we  hope  that  the 
day  has  come  when  the  Legislature  will  not  be  confronted  with  a  bunch  of  rep- 
resentatives of  corporations  in  some  back  room  in  the  Neil  House,  or  by  labor 
men  either.     For  the   last  twenty  years   as  one   of  them   who   has  been  retired 
recently,  said  to  me,  we  got  a  printed  copy  just  as  soon  as  we  could,  and  we 
got   together  in   room   so   and   so,   and   began   to   pull   the   teeth   of   the  bill.    It 
is   our   duty   to   put   some   teeth    into   this   bill,   biit   teeth   which    have   for  their 
object  the  proper   mastication  of  the   food   for  the  benefit  of  the  laboring  man 
and  for  the  employer,  and  most  of  all,  for  the  public  at  large  and  the  depend- 
ents of  the  employes.     We  know   no  partisanship   for  the  employer  or  employe 
or  anybody.     We  propose  to  make  tliese  recommendations  just  as  we^  would  in 
trying  to  find  the  length  of  the  hypotenuse  of  a  right  angle  triangle.    The  ques- 
tion is,  what  is  the  scientific  formula  for  the  truthful  results  as  nearly,  as  approx- 
imately correct  as  it  is  possible  for  our  poor  human  minds  to  make  it. 

Gentlemen,  we  thank  you    for  your  interest  in  this  matter. 

Adjourned  sine  die. 

Mr.  Chairman:     We  will  be  pleased  to  hear  from  Mr.  Robert  Kain. 

To  Ihiiployers'  Liability  Commission. 

Gkntlemen  :  —  In  reference  to  various  questions  relating  to  liability  of  em- 
ployers for  accidents  to  employes,  as  submitted  to  employers  for  answer  and 
sutrixcsticns,  will  say  as  many  have  expressed  themselves  to  me,  I  am  pleased 
to  learn  that  an  earnest  efTort  is  being  put  forth  to  work  out  this  important 
question  by  a  systematic  method,  which  will  result  in  the  adoption  and  estab- 
lishment of  a  definite  T)lan,  simple  in  its  operation  and  equitable  to  all  whom 
it  may  etTect. 

1  W'liat  is  your  opinion  as  to  the  fairness  of  the  law  in  this  Staic  with 
rei^ard  to  lial)i]ity  of  employers  for  accidents  to  their  employes?  What,  if  any, 
are  your  siigfj^estions  as  to  the  amendment  of  the  law? 

Answer:  The  writer  is  of  the  opinion  that  there  is  little  if  any  fairness 
contained  in  tlie  provisic^is  of  this  law,  as  it  places  much  the  greater  share  of 
the  burden  upon  those  wlio  are  least  responsible  for  the  existence  or  even  the 
necessity  for  such  a  law,  therefore,  the  writer  would  urge  the  repeal  of  all 
present  laws  relating  to  Employers'  Liability  and  the  enactment  of  a  law  that 
would  have  for  its  main  object  the  reducing  of  the  number  of  accidents  to  a 
mininuun,  and  this  can  only  be  accomplished  by  placing  the  responsibility  where 
it  belongs,  and  that  each  party  shall  bear  their  share  of  the  expense  or  cost 
of  such   accident  occurring  in  proportion  to  the  responsibility  fixed  as  statistics 
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may  show  to  be  nearly  correct.  To  make  the  point  clear  and  more  easily  under- 
stood, let  us  use  the  German  Government  Statistics,  also  those  of  the  States  of 
New  York  and  Minnesota,  which  show  that  the  responsibility  for  about  fifteen 
per  cent  of  accidents  occurring  in  manufacturing  and  mercantile  establishments 
should  be  placed  upon  the  employers,  while  thirty-four  per  cent  are  caused  by 
negligence  on  the  part  of  the  employes,  and  that  the  remaining  fifty-one  per  cent 
is  said  to  have  been  unavoidable  under  the  present  industrial  system.  It  would, 
therefore,  seem  to  be  an  easy  matter  to  determine  where  the  responsibility  lies, 
and  what  proportion  of  the  cost  should  be  charged  to  the  employer,  and  what 
proportion  to  the  employe. 

2.  What  is  your  opinion  of  the  operation  and  adeciuacy  of  the  labor  law 
of  this  State  in  relation  to  the  prevention  of  accidents  and  what,  if  any.  are  your 
suggestions  for  its  amendment  in  that  regard? 

In  replying  to  question  No.  2  the  writer  desires  to  impress  upon  your  hon- 
orable Commission,  the  utter  inadequacy  of  the  present  law  to  prevent  accidents 
or  even  to  reduce  the  number  of  accidents  to  employes.  My  reason  for  this 
belief  is  contained  in  the  fact  that  very  little,  if  any  responsibility,  is  placed 
upon  the  employe,  therefore,  it  would  seem  advisable  to  repeal  this  act  in  law,, 
and  substitute  some  plan  along  the  lines  as  suggested  in  answer  to  Question  No.  1. 

3.  Is  the  court  and  jury  system  for  fixing  the  responsibility  for  industrial 
accidents  now  existing  in  the  state  satisfactory  in  its  operation?  If  you  answer 
no,  state  why. 

In  answer  to  this  question,  the  writer  wishes  to  state  emphatically  that  the 
jury  system  of  fixing  responsibility  for  industrial  accidents  is  wholly  unsatis- 
factory both  to  the  employer  and  employe.  For  proof  of  this  the  writer  re- 
spectfully refers  your  commission  to  the  court  records,  which  unquestionably 
will  show  that  where  accidents  have  occurred  under  substantially  the  same  con- 
ditions and  circumstances,  a  jury  has  awarded  a  verdict  in  favor  of  the  plaintiff, 
while  another  jury  has  declared  in  favor  of  the  defendant,  and  in  no  one  case 
that  the  writer  is  familiar  with,  the  judge  practically  took  the  case  out  of  the 
hands  of  the  jury  by  instructing  them  to  award  a  verdict  in  favor  of  the  de- 
fendant. It  would,  therefore,  seem  to  be  self-evident  to  the  unprejudiced  mind 
and  one  at  all  informed  on  the  subject  that  the  jury  system  of  deciding  such- 
cases  should  be  substituted  by  some  other  plan  with  less  uncertainties  and  ir- 
regularities in  its  operation. 

4.  Are  you  in  favor  of  a  system  under  which  all  accidents  to  employes 
shall  be  compensated  for  without  regard  to  neglicfence,  but  under  which  the 
compensation  paid  shall  be  limited  in  amount?  Please  state  reasons  for  your 
answer. 

In  reply  to  this  question,  will  say  the  writer  is  in  favor  of  such  a  system  as 
suggested.  There  are  several  good  reasons  for  favoring  such  a  system,  two  of 
which  the  writer  believes  sufficient  to  warrant  the  adoption  and  fair  trial  of 
such  a  plan. 

First  —  Inasmuch  as  the  main  object  sought  is  the  lessening  of  the  number 
of  accidents,  it  must  necessarily  follow  that  the  person  or  persons  whose  negli- 
gence caused  the  accident  must  be  held  responsible,  and  such  responsibility  should 
be  represented  by  a  monetary  consideration  paid  at  regular  intervals  into  a  gen- 
eral fund  as  may  be  prescribed  by  law,  and  be  embodied  in  the  general  plan  or 
system  pertaining  to  the  subject  of  Employers'  Liability. 

Second  —  In  most  cases  of  accident,  the  injured  are  not  the  only  ones  to 
suflFer,  as  there  are  usually  others  depending  on  them  for  support,  who  are  theixi<- 
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selves  incapacitated  from  earning  their  own  living.  It  would,  therefore,  scera 
proper  that  they  be  assured  of  obtaining  a  reasonable  compensation  without  delay, 
father  than  take  the  risk  of  resorting  to  litigation,  and  after  months,  and  in 
jiome  cases,  years,  learn  to  their  sorrow  and  privation  that  they  had  nothing  coming 
to  them,  or  if  they  had  been  awarded  what  at  first  seemed  to  be  a  large  amount 
for  damages,  after  settling  up  with  their  attorney,  they  found  the  amount  much 
smaller  than  they  could  have  received  for  a  settlement  outside  of  the  court, 
vvhich  larger  amount  they  would  also  have  received  when  they  needed  it  most, 
and  besides  might  have  saved  a  lot  of  time  and  inconvenience. 

5.  If  you  are  in  favor  of  such  a  plan  are  you  of  opinion  that  the  expense 
should  be  borne  by  the  employer  or  shared  by  employer,  employee  and  state." 

Answer:  The  writer  is  of  the  opinion  that  the  expense  should  be  bomc 
by  employer  and  employe,  each  their  fair  share,  as  shall  be  shown  by  statistics, 
and  through  investigation  of  accidents  and  causes  for  same. 

6.  What  is  your  experience  as  to  the  value  of  relief  associations  of  em- 
ployees ? 

Answer:  Relief  associations  have  given  some  relief  in  cases  of  accidents, 
but  do  not,  and  never  can  fill  the  bill. 

Trusting  that  the  foregoing  may  be  of  some  service  to  your  honorable 
body,  I  remain.  Yours  very  truly, 

RoBT.  Kain, 

7414  Lawn  view  Ave.,  Cleveland,  Ohio. 


Mr.  Chairman:  We  shall  now  be  pleased  to  hear  from  Mr.  James  A. 
Emory. 

Mr.  Chairman  and  Gentlemen: 

My  associate'  and  myself  are  particularly  anxious  to  answer  such  questions 
as  may  arise  in  the  minds  of  our  auditors  during  the  course  of  our  respective 
arguments.  I  gather  from  the  questions  which  have  been  directed  to  my  dissociate 
that  there  lies  in  the  mind  of  the  last  interrogator  a  suspicion  that  there  is  m 
tre  very  nature  of  things  something  wrong  with  figures  which  indicate  a  large 
jiroportion  of  accidental  injuries  in  agricultural  employments.  Indeed,  tlie  ques- 
tioner of  my  associate  seems  to  intimate,  although  he  does  not  directly  assert  that 
such  figures  came  into  existence  with  the  inclusion  of  the  agricultural  worker  in 
the  compensation  scheme.  The  implication  being  that  there  was  no  such  percentage 
of  accidents  in  the  course  of  agricultural  employment  until  some  statisti^^^^  ^ 
out  to  hunt  for  them. 

Of  course  no  one  was  in  a  position  to  say  how  many  accidents  occurred  upo" 
farms  until  an  inquiry  was  made  with  power  enough  behind  it  to  elicit  "the  de- 
sired information.  No  one  in  this  room  can  tell  me  how  many  accidents  ha.PP^"^^ 
last  year,  or  the  year  before,  or  during  the  last  ten  years,  either  in  the  sH^'P^^^ 
on  the  farms,  or  even  on  the  streets  of  Ohio.  It  is  information  we  have  ^^^^^ 
sought  and  do  not  possess.  We  can  merely  indulge  with  regard  to  it  in  cronjcc- 
tures  of  no  scientific  value. 

The  German  statistics  which  my  associate  presented  to  your  attention  1^^^  . 
have  a  beginning,  and  to  intimate  that  the  statistics  are  responsible  for  the   ^o"^' 
tions  they  disclose,  instead  of  the  conditions  creating  the  statistics  is  the  kJ''^^ 
logic  that  would  make  Columbus  responsible  for  the  existence  as  well  as  tb^  "'^' 
covery  of  America.     All  the  German  figures  disclose  with  respect  to  the  A^-^i^^ 
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which  attach  to  the  pursuit  of  agricultural  employments  is  sustained  by  the  find- 
ings of  every  other  country  of  Europe  possessing  recorded  information  and  is  con- 
firmed by  the  relative  rates  of  the  insurance  companies.  Thus,  for  instance,  in 
Ohio  you  will  find  that  an  insurance  agent  will  quote  the  same  rate  for  a  personal 
accident  policy  to  a  niolder,  a  machinist  or  a  farm  laborer.  Our  neighbor  Canada, 
whose  conditions  of  agricultural  employment  are  very  similar  to  our  own,  has 
just  presented  some  very  interesting  figures  which  are  included  in  the  report  of 
the  Canadian  Department  of  Labor  for  the  fiscal  year  ending  March,  1910.  These 
figures,  which  are  undoubtedly  not  complete,  are  nevertheless  evidence  as  far  as 
they  go  of  the  ratio  of  injury  in  agricultural  and  industrial  employments.  A 
number  of  occupations  are  included  in  the  figures,  which  will  be  found  on  page 
189  of  the  Report  of  the  Department  of  Labor  for  1910  (No.  36—1911).  I  here 
quote  from  the  four  industries  showing  the  highest  percentage  of  fatal  and  non- 
fatal accidents,  agriculture,  you  will  observe,  holding  its  own; 

Thus,  for  the  year  1909,  1,279  fatal  and  2,718  serious  non-fatal  accidents 
were  reported  throughout  Canada.  The  largest  number  of  fatalities,  283,  occurred 
in  the  railway  service ;  agriculture  is  second  with  25G ;  mining  is  third  with  160 ; 
lumbering  is  fourth  with  130.  These  employments  preserve,  the  same  rank  with 
respect  to  the  same  class  of  accidents  in  1908  and  1907.  Of  the  non-fatal  injuries, 
the  iiiotal  trades  rank  first  with  482,  agriculture  standing  second  with  374;  rail- 
way service  third  with  203,  and  the  building  trades  fourth  with  245.  In  1908, 
railway  service  stood  second  and  agriculture  third  with  respect  to  serious  non- 
fatal accidents.  So  much  as  to  the  relative  hazard  of  agricultural  and  industrial 
employments  viewed  through  the  spectacles  of  our  nearest  neighbor's  experience. 

Your  Commission,  Mr.  Chairman,  as  1  understand  it,  represents  a  desire  of 
the  people  of  Ohio,  thront'h  their  Lci?islature,  to  investigate  the  principles  and 
advantages,  if  such  there  be,  of  les^al  systems  in  wliich  systematic  compulsory 
compensation  of  a  limited  nature  is  substituted,  as  far  as  possible,  for  uur  present 
method  of  affording  fcdrcss  for  personal  injury  received  in  the  course  of  employ- 
ment under  a  legal  theory  in  which  employers'  liability  is  based  upon  the  relation 
of  his  fault  to  the  injury  received  by  his  workmen.  However  novel  the  sugges- 
tion of  these  principles  may  seem  to  a  people  habituated  by  lifetime  customs  and 
a  traditional  viewpoint  to  regard  a  breach  of  conduct  in  another  as  the  sole  ground 
upon  which  he  shall  be  mulcted  in  damages,  we  cannot  blind  ourselves  to  the  fact 
that  millions  of  our  fellowmcn  have  greatly  modified  their  views  in  this  regard. 
It  is  true  that  Europe  approaches  this  entire  discussion  from  a  standpoint  in  many 
respects  essentially  different  from  our  own.  Nevertheless,  with  all  due  regard 
for  these  differences  of  viewpoint  which  are  of  great  importance  in  themselves, 
there  must  exist  a  powerful  reason  in  the  policies  themselves,  to  influence  the 
judgment  of  millions  of  our  fellow  beings  living  under  a  variety  of  forms  of 
government  and  causing  them,  in  viewing  the  problem  presented  by  the  continu- 
ous occurrence  of  work  accidents,  to  ultimately  shift  certain  fundamental  prin- 
ciples. In  sixteen  states  of  Europe,  three  Provinces  of  Canada,  in  New  Zealand 
and  Australia,  the  principles  of  the  Civil  Law  as  well  as  of  the  Common  Law  have 
yielded  to  the  pressure  of  new  conceptions  of  social  responsibility.  Employers' 
liability,  as  we  know  it  has  been  superseded  by  what  is  populary  termed  "Work- 
men's Compensation." 

A  movement  which  has  affected  the  rights  and  remedies  enforced  by  many 
governments  and  affected  for  good  or  ill  the  fortunes  of  employers  and  employes 
over  half  the  civilized  world,  is  worthy  of  serious  attention,  and  if  we  are  to 
profit  by  it,  we  must  not  merely  know  what  other  nations  have  done,  but  why  they 
did  it.  We  must  inform  ourselves  not  only  as  to  their  experience  but  as  to  the 
underlying  motives  for  their  action.  We  know,  as  most  Americans  do  in  a  gen- 
eral way,  that  accidents  are  frequently  occurring  in  the  course  of  daily  employ- 
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ment.  We  have,  generally  speaking,  vague  ideas  as  to  their  number.  You  who 
are  manufacturers,  have  more  definite  notions  based  upon  your  experience  in  your 
respective  industries,  but  while  you  may  have  accurate  information  respecting  the 
accidents  occurring  in  your  own  plants,  you  do  not  know  how  many  happen  in 
your  city  nor  in  your  State,  and  you  have  no  means  of  ascertaining.  You  know, 
too,  that  such  occurrences  arise  from  a  variety  of  causes.  We  learn  from  the 
statistical  information  which  is  so  carefully  gathered  in  European  nations  that 
there  are  a  great  percentage  of  injuries  not  due  to  the  personal  fault  of  any  indi- 
vidual, either  employer  or  employe,  variously  estimated  in  different  industries  at 
from  40  per  cent  to  60  per  cent  of  all  accidents.  These  are  said  to  be  accidents 
of  an  unpreventable  nature,  because  they  are  due  to  circumstances  which  are 
apparently  unavoidable  by  human  foresight.  Now,  under  our  legal  system,  in 
which  recovery  for  personal  injury  is  based  upon  the  proof  of  fault  in  another, 
such  accidents  are  of  a  kind  for  which  there  is  no  legal  responsibility.  The  in- 
jury is  not  due  to  the  negligence  of  any  person,  it  may  be  said  to  arise  out  of  the 
employment  itself,  and  under  a  legal  system  in  which  recovery  is  based  upon  neg- 
ligence, the  injured  person  must  bear  the  economic  result  of  the  injury.  He 
must  suffer  without  redress  whatever  disability  follows  in  the  wake  of  his  mis- 
fortune. 

While  this  result  followed  from  the  general  condition  of  the  law  as  it  is 
today  in  this  country  and  as  it  was  in  Europe  a  quarter  of  a  century  ago,  it 
seems  to  have  been  recognized  as  a  fact  that  the  revolutionary  changes  in  pro- 
cesses of  production,  Jthe  extended  use  of  machinery,  appliances  and  tools  in  all 
forms  of  employment,  was  continually  increasing  the  inherent  risks  of  modem 
employment.  These  conditions,  first  recognized  by  students  of  social  progress, 
became  eventually  the  theories  which  directed  the  action  of  European  statesmen 
who  undertook  to  shift  the  economic  burden  of  injuries  received  in  employment 
from  the  individual  to  whom  they  occurred  to  the  employment  in  which  they 
occurred.  So  underneath  practically  all  the  compensation  legislation  of  Europe 
lies  this  principle:  "That  the  pecuniary  results  arising  from  the' loss  of  life  or 
personal  injury  incident  to  the  carrying  on  of  industrial  enterprise  should  be  re- 
garded as  a  part  of  the  expense  of  production.  The  employer  who,  for  his  own 
purposes,  carries  on  such  an  enterprise  and  who  generally  initiates  it,  should  for 
convenience  sake  pay  this  expense  in  the  first  instance.  Ultimately,  it  will  doubt- 
less be  borne  by  the  community,  for  whose  use  and  enjoyment  industry  is  carried 
on  and  wealth  created." 

The  object  of  all  such  legislation  is  compulsory  compensation  of  a  limited 
nature.  This  is  accomplished  in  two  ways,  and  the  essential  difference  expressed 
in  these  methods  distinguishes  the  two  great  schools  of  European  compensation. 
The  one,  which  may  be  termed  the  German  school,  eliminates  personal  liability 
but  requires  each  employer  to  contribute  to  a  fund  out  of  which  compensation 
for  injury  is  paid,  the  amount  of  the  contribution  being  based  upon  the  ascer- 
tained risk  of  his  particular  industry.  The  employe  is  a  minor  contributor  to  the 
same  fund,  and  while  the  State  exacts  the  contribution  of  each,  it  leaves  th«  ^^" 
to  be  administered  by  its  contributors,  each  class  being  represented  in  the  admin- 
istration in  proportion  to  the  amount  of  its  contribution.  This  is  a  syst^n*  ^^ 
compulsory  insurance.  What  may  be  termed  the  English  theory,  is  one  in  w^*^" 
the  personal  liability  of  the  employer  is  raised  to  the  point  where  he  hc<o^^ 
legally  a  limited  insurer,  each  workman  possessing  against  his  individual  cmjIoT^ 
a  right  of  limited  recovery  for  injuries  received  in  the  course  of  employnicnt. 
The  German  system  eliminates  personal  liability.  The  injured  employe  \o6Us  fl^t 
to  his  employer  but  to  the  fund  which  they  both  support  for  his  compensatioo- 
The  English  system  guarantees  each  employe  a  limited  recovery  by  increasing  »*^ 
employer's  personal  liability  to  the  point  where  this  is  assured. 
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The  English  system  is  not  unlike  that  under  which  you  live.  In  Ohio,  your 
personal  liability  for  injuries  received  in  employment  has  been  gradually  extended 
and  your  defenses  gradually  modified  or  abolished  until,  under  your  most  recent 
legislation,  you  have  become,  substantially  speaking,  a  somewhat  indefinite  un- 
limited insurer.  The  amount  which  may  be  recovered  in  an  action  for  personal 
injury  based  upon  negligence  is  limited  to  $12,000  in  case  of  death.  In  case  of 
disability,  your  Stale  knows  no  limit.  Your  law,  as  I  read  it,  does  not  undertake 
to  express  in  definite  terms  the  liabilities  under  which  you  now  live,  but  defines 
them  by  reference  to  preceding  statutes.  The  Norris  Law,  as  it  is  popularly 
known,  declares  that  the  liability  created  by  it  shall  be  such  as  is  herein  provided, 
plus  such  as  already  exists.  In  other  words,  employers'  liability  in  the  State  of 
Ohio,  as  I  gather  it  from  your  present  law,  is  such  liability  as  existed  prior  to 
the  passage  of  the  present  act,  whatever  that  may  be,  plus  the  liability  created  by 
the  act,  whatever  that  is.  If  1  read  the  mind  of  the  employer  right,  he  fears  most 
of  all  indefinite  and  uncertain  obligations  and  desires  most  of  all  a  definite,  de- 
terminate liability  which  can  become  each  year  a  fixed  charge  upon  production. 
The  German  system  undertakes  to  produce  exactly  that  condition  to  give  to  the 
employe  an  amount  substantially  equivalent  to  the  impairment  of  his  working 
capacity,  laid  in  major  part  upon  the  employer  in  such  a  way  as  not  to  unduly 
burden  him  and  to  be  readily  distributed  as  a  definite  risk  throughout  the  industry 
in  which  he  is  an  individual  employer. 

My  associate  has  shown  you  the  operation  of  the  German  system,  the 
definite  nature  of  the  obligation  which  it  creates,  the  manner  in  which  it  dis- 
tributes the  burden  and  the  character  of  the  information  which  is  continually 
gathered  with  reference  to  the  operation  of  the  system  in  order  that  each  step 
of  progress  may  be  fortified  by  the  accumulated  records  of  experience.  He  has 
shown  you,  moreover,  how  economically  the  administration  of  this  gigantic  sys- 
tem is  effected.  Let  me  now  call  your  attention  to  the  operation  of  a  system 
in  which  insurance  is  optional  and  personal  liability,  although  of  an  extreme  char- 
acter, is  the  basis  of  legislation. 

The  British  Workmen's  Compensation  Act  is  continually  impressed  upon 
us  as  an  example  for  imitation.  It  is  said  that  it  proceeds  from  the  experience 
following  the  introduction  of  novel  principles  into  a  legal  system  similar  to  our 
own.  The  State  of  New  York  has  professedly  modeled  its  experimental  com- 
pensation act  upon  the  English  legislation.  We  paturally  turn  to  the  one  country 
in  Europe  whose  le^al  traditions  are  like  our  own,  from  whom  we  derive  the 
basis  of  our  substantive  law  and  whose  legislation  and  judicial  opinions  have 
ahvays  greatly  influenced  the  actions  of  our  legislatures  and  our  courts,  with  a 
peculiar  feeling  of  interest  borne  of  the  fact  that  their  experience,  more  than 
that  of  any  country  in  Europe,  should  illustrate  the  advantages  which  we  may 
derive  from  the  operation  of  the  compensation  principle. 

Within  the  brief  time  at  my  command,  I  shall  not  endeavor  to  engage  in 
any  exhaustive  discussion  of  the  English  system.  I  desire  especially  to  call  your 
attention  to  its  elementary  principles,  the  nature  and  extent  of  the  liabilities  it 
creates,  the  manner  in  which  it  has  provided  for  observing  the  results  of  iti 
legislative  experiment,  and  the  conditions  which  have  been  created  by  the  operation 
of  its  principles. 

Great  Britain  adopted  the  compensation  principle  in  1897,  applying  it  to 
seven  groups  of  industries  of  a  presumably  hazardous  character.  These  were 
Railways,  Factories,  Mines,  Quarries,  Engineering  work  and  Building.  In  1900, 
its  provisions  were  extended  to  Agriculture.  In  1906,  they  were  finally  applied 
to  substantially  every  employment  in  the  United  Kingdom.  The  provisions  of 
the   act  of  1897  rest  upon  the  same  principles  as  the  final  legislation  of   1906. 

28 


434  PUBLIC  HEARINGS  OF  COLUMBUS. 

Differences  of  detail  are  immaterial,  except  that  their  more  extensive  considera- 
tion would  illustrate,  as  we  shall  see,  the  extent  to  which  later  legislation  either 
disregarded  the  brief  experience  compiled  with  reference  to  the  earlier  acts,  or 
utterly  disregarded  its  teachings. 

In  outline,  the  British  legislation  provides  that  every  employer,  individual 
or  corporate,  in  any  employment,  shall  be  liable  to  workmen  for  personal  injury 
by  accident  arising  from  and  in  the  course  of  employment,  where  the  injury  is 
of  such  a  character  as  to  disable  the  workman  for  at  least  one  week  from  earning 
full  wages  at  his  employment;  provided  that  the  injured  workman  is  not  earning 
more  than  $1,250  per  year,  except  he  be  engaged  in  manual  labor,  in  which  event 
the  amount  of  his  earnings  is  immaterial.  No  injury  is  to  be  compensated  if 
caused  by  the  worker's  own  serious  and  wilful  misconduct,  unless  it  results  in 
death  or  serious  and  permanent  disability.  The  act  does  not  apply  to  what  arc 
termed  employments  of  a  casual  nature  or  to  outworkers  or  employes  who  are 
members  of  the  employer's  family  living  in  his  home.  Casual  labor  is  included 
within  the  act  whenever  employed  in  the  employer's  trade  or  business.  It  is  ex- 
empted from  the  act  only  when  serving  a  private  purpose.  Thus,  for  instance, 
a  merchant  casualty  employing  a  man  to  deliver  a  package  to  a  customer  would 
be  liable  to  such  an  individual  if  he  were  injured  in  the  course  of  his  chance 
employment.  The  same  merchant  would  not  be  liable  to  the  same  man  if  the 
latter  were  employed  to  carry  the  merchant's  bag  to  a  railway  station,  or  to  his 
home,  or  to  carry  a  social  note  to  a  friend. 

The  act  entitles  every  injured  workman  to  receive  during  the  period  of 
incapacity  weekly  payments  not  to  exceed  50  per  cent  of  his  weekly  earnings  at 
the  time  of  the  injury,  such  amount  in  no  event  to  exceed  $5.00  per  week,  and 
the  specific  payment  to  be  determined  by  the  degree  of  incapacity  following  the 
injury,  the  award  being  subject  to  enlargement  or  diminution  as  the  disability 
diminishes  or  increases.  In  case  of  death  from  the  injury,  "Dependents"  named 
in  the  act,  and  including  an  illegitmate  child  or  children,  are,  in  accordance  with 
the  degree  of  their  dependence,  entitled  to  a  total  compensation  of  not  less  than 
£150  ($750),  nor  more  than  £300  ($1,500),  either  from  the  employer  or  his 
estate.  Where  no  dependents  are  left,  the  employer  is  liable  to  pay  not  to  exceed 
£10  ($50)   for  medical  and  funeral  expenses. 

Such  occupational  diseases  as  are  designated  in  the  act  or  may  from  time 
to  time  be  added  to  it  by  the  Secretary  of  State  in  his  discretion,  are  legally 
considered  accidents  and  compensated  in  the  same  way  and  in  the  same  amount 
Twenty-four  occupational  diseases  are  now  included  within  the  act  Contracting 
out  of  the  act  is  forbidden,  save  in  a  single  instance  —  that  is,  where  the  em- 
ployer and  employe  agree  to  a  substitute  scheme  approved  by  the  Registrar  of 
Friendly  Societies,  who,  in  order  to  give  his  approval,  must  first  ascertain  by 
ballot  that  a  majority  of  the  workmen  affected  agree  to  the  plan  and  that  it 
confers  benefits  equal  if  not  greater  than  those  of  the  act. 

The  administration  of  this  measure  contemplates  that  the  employer  and  the 
employe  shall  in  the  first  instance  apply  its  terms  to  themselves.  No  action  at 
law  can  be  brought  under  it,  no  court  of  law  possesses  jurisdiction  to  give  or 
deny  compensation,  A  controversy  can  arise  only  when  employer  and  employe, 
having  failed  to  reach  an  agreement,  there  is  a  dispute  cither  as  to  facts  or  the 
application  of  the  law  to  the  claim  of  the  injured  workman.  ■  In  that  event,  em- 
ployer and  workman  may  agree  upon  a  single  arbitrator  or  a  committee,  or  they 
may  apply  to  the  cdunty  judge,  who  either  sits  as  an  arbitrator  under  a  simplified 
procedure,  or  in  event  of  his  inability  to  do  so,  he  may,  with  the  consent  of 
the  Lord  Chancellor,  appoint  another  person  to  sit  in  his  place.  In  such  event, 
that  person  possesses  all  the  powers  which  he  would  himself  exercise.  On  find- 
ings of  fact,  the  decision  of  the  arbitrator  is  final,  but  appeal  may  be  had  on  all 
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questions  of  law  to  the  Court  of  Appeals,  and  finally  to  the  House  of  Lords.  I 
purposely  avoid  many  interesting  details  which  the  limits  of  this  discussion  do 
not  permit  me  to  consider.  I  should  like,  if  time  permitted,  to  consider  ex- 
haustively the  nature  of  the  liabilities  created  by  this  act,  which  are  found  in 
analysis  of  the  term  "workman,"  by  ascertaining  what  is  "personal  injury  by 
accident/'  and  when  it  may  be  said  "to  arise  out  of  and  in  the  course  of  em- 
ployment." We  should  finally  consider  what  conduct,  if  any,  upon  the  part  of 
the  workman  bars  recovery  of  compensation,  for  this  is,  of  course,  an  exceed- 
ingly important  limitation  upon  liability. 

Time  will  not  permit  the  complete  analysis  of  these  liabilities  which  their 
importance  deserves,  but  I  shall  call  them  to  your  attention  with,  I  trust,  sufficient 
fullness  to  show  that  they  originate  obligations  of  an  exceedingly  grave  nature, 
so  indefinite  and  with  such  capacity  for  extension  that  they  are  incapable  of 
reduction  to  a  definite  pecuniary  charge,  but  must  continue  to  be  certain,  only, 
in  the  weight  of  their  burden  and  their  capacity  for  indeterminate  extension  and 
increasing  cost. 

A  "workman,"  within  the  act,  is  any  person  who  has  entered  into  or  works 
under  a  contract  of  service  or  apprenticeship  with  an  employer,  whether  by  way 
of  manual  labor,  clerical  work  or  otherwise.  It  does  not  include  individual 
earnings  more  than  £250  ($1,250)  per  year,  except  from  manual  labor,  nor  does 
it  include,  as  we  have  seen,  persons  whose  employment  is  of  a  casual  nature, 
except  it  be  for  the  purpose  of  the  employer's  trade  or  business,  or  members 
of  the  police  force,  outworkers  or  members  of  the  employer's  family  in  his 
service,  and  dwelling  in  his  house.  It  is  estimated  by  the  insurance  companies 
of  Great  Britain  that  some  13,000,000  persons  are  within  the  provisions  of  the 
act,  substantially  5,250,000  more  than  were  included  within  the  terms  of  the  first 
measure  of  1897.  No  legal  authority  in  Great  Britain  has  yet  undertaken  to 
enumerate  the  classes  of  persons  embraced  within  the  term  "workman."  Judge 
Ruegg,  whose  work  upon  the  Compensation  Act  is  the  standard  authority  at  the 
British  bar  and  bench,  enumerated  sixteen  classes  of  persons  within  the  act,  but 
expressly  declared  his  list  to  be  illustrative  and  not  exhaustive.  Other  classes 
have  been  added  by  interpretation  until  the  term  has  reached  an  extension  which 
applies  it  to  many  who  would  not  ordinarily  be  considered  within  the  definition 
of  "workman."  Professional  football  players,  for  instance,  have  been  included 
within  the  act,  and  the  adoption  of  similar  principles  of  decision  in  our  own 
country  would  carry  in  all  those  engaged  in  sports  and  games  for  pay,  as,  for 
instance,  our  army  of  baseball  players,  whom  we  hardly  regard  as  "workmen." 

Injuries  arise  "out  of  and  in  the  course  of  employment,"  whenever  they 
proceed  from  the  circumstances  of  the  work  upon  which  the  employe  is  engaged 
and  during  the  course  of  it.  The  locality  at  which  injury  is  received  is  imma- 
terial, provided  the  injured  person  is  pursuing  his  work.  He  is  covered  by  the 
provisions  of  the  measure,  not  only  when  actually  at  work  but  while  on  the 
premises  of  his  employer  for  a  reasonable  time  before  beginning  work  and  after 
quitting  it  and  while  going  to  and  from  the  place  where  he  receives  his  pay, 
and  while  leaving  the  premises  of  his  employer,  even  though  he  should  depart 
by  an  unaccustomed  way,  exposing  him  to  unusual  danger.  The  relation  of  the 
employer  to  the  accident  is  a  matter  of  no  consequence.  Thus,  a  servant  girl 
losing  her  life  in  a  fire  destroying  the  house  of  her  employer  in  which  she  sleeps, 
is  said  to  come  to  her  death  from  an  accident  "arising  out  of  the  course  of  her 
employment." 

The  term  "personal  injury  by  accident,"  resulted  in  a  great  variety  of  liti- 
gation, at  first  exceedingly  puzzling  in  its  contradictions.  It  has  now,  however, 
been  given  a  most  far-reaching  construction  which  covers  many  cases  in  which 
the   ensuing  consequences  of  injury   are   actually  due  not  to  the  gravity  of  the 
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injury  itself  but  to  the  diseased  condition  of  the  workman's  body  at  the  time 
of  the  accident.  Thus,  a  workman  suffering  from  aneurism  of  the  aorta,  in 
an  advanced  stage,  falls  unconscious  at  his  work  and  dies.  The  occupation  upon 
which  he  was  engaged  was  one  calling  for  a  very  ordinary  degree  of  exertion, 
and  the  medical  testimony  shows  the  physical  condition  of  the  workman  to  have 
been  such  that  the  aneurism  might  have  burst  in  his  sleep  or  resulted  from  any 
commonplace  muscular  exertion.  In  the  case  of  Clover,  Clayton  &  Co.  vs.  Hughes, 
2  K.  B.  798,  in  which  state  of  facts  was  brought  to  the  House  of  Lords,  it  was 
held  that  the  death  of  the  workman  was  caused  by  "personal  injury  from  acci- 
dent." In  later  decisions  it  has  also  been  held  that  there  need  not  be  any  ob- 
jective injury  but  that  "personal  injury  from  accident"  may  arise  from  any  men- 
tal shock  or  fright  which  the  workman  may  suffer  in  the  course  of  his  em- 
ployment if  it  arises  from  a  circumstance  of  it. 

These  conditions  have  led  to  a  high  degree  of  care  being  exercised  by  em- 
ployers and  required  by  insurance  companies  in  selecting  from  applicants  for  em- 
ployment. Public,  no  less  than  private  employers,  often  subject  applicants  for 
employment  to  rigid  physical  examination.  Dr.  Collie,  Medical  Referee  of  the 
English  Home  Office,  stated  before  the  International  Insurance  Conference  at 
The  Hague,  in  September  of  this  year,  that  he  had  personally  examined  on  be- 
half of  London  public  bodies,  7,000  applicants  for  employment,  of  whom  he  re- 
jected 700.  He  stated  further  that  in  the  opinion  of  "the  local  government  board 
inspector,  the  Workmen's  Compensation  Act  has  done  more  than  anything  else 
in  recent  years  to  force  men  from  fifty  to  seventy  years  of  age  into  the  work- 
house." This  statement  is  borne  out  by  the  opinion  expressed  by  the  Poor  Law 
Commission  of  England  in  its  report  for  the  year  1909.  In  1904  a  great  number 
of  the  officials  of  the  largest  labor  unions  in  Great  Britain  testified  before  the 
Departmental  Committee,  then  investigating  the  operation  of  the  Act  of  1897^ 
that  it  had  very  seriously  affected  the  employment  of  elderly  and  defective  men, 
and  the  Departmental  Committee,  upon  the  testimony  of  these  and  other  wit- 
nesses, found  "that  the  Workmen's  Compensation  Acts  have  largely  increased 
the  difficulties  of  old  men  finding  and  retaining  employment.  We  fear  that  the 
tendency  of  these  difficulties  is  to  grow.  *  *  *  A  somewhat  different  question 
arises  in  reference  to  diseased,  weak  or  partially  maimed  persons.  In  the  case 
of  the  latter,  there  is  distinct  evidence  that  in  many  cases  they  are  refused  em- 
ployment at  their  old  trade  although  perfectly  capable  of  earning  full  wages." 
In  the  course  of  this  testimony,  both  trade  union  officials,  and  eventually,  in 
consideration  of  their  evidence,  the  Committee  itself,  expressed  the  opinion  that 
these  results  were  bound  to  occur  under  a  system  in  which  personal  liability  was 
raised  to  an  extreme  point.  The  committee  believed  that,  "difficulties  of  this 
kind  are  intensified  by  the  fact  that  our  system  of  compensation  is  made  to  rest 
entirely  upon  the  personal  and  individual  responsibility  of  the  employer,  and  is 
not  cast  upon  a  fund  regulated  by  special  legislative  provisions." 

Compensation  is  to  be  paid  to  the  injured  workman  in  all  cases  except  when 
the  injury  is  due  to  "serious  and  wilful  misconduct"  on  his  part  and  even  then 
if  followed  "by  serious  and  permanent  disability."  The  right  of  recovery  of  the 
workman  is  therefore  in  inverse  proportion  to  the  regard  which  he  has  for  his 
own  safety  and  that  of  others.  The  greater  his  recklessness,  the  more  certain  is 
his  compensation.  The  Act  of  1897  made  serious  and  wilful  misconduct  a  bar 
to  recovery.  The  Act  of  1906  amended  this  to  provide  that  it  should  not  bar  re- 
covery where  serious  and  permanent  disability  resulted.  According  to  the  testi- 
mony of  Judge  Ruegg  before  the  Departmental  Committee  in  1904,  this  defense 
has  been  so  construed  as  to  be  rarely  used.  Speaking  of  the  effect  of  the  term 
"serious  and  wilful  misconduct,"  he  said:  "If  they  (these  words)  constitute  a 
restriction,  it  has  been  a  very  light  restriction  upon  the  men,  and  if  it  has  operated 
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hardly  at  all,  it  has  operated  somewhat  hardly  upon  the  employers.  It  is  prac- 
tically impossible  whatever  a  man  does  to  get  a  finding  of  serious  and  wilful 
misconduct  against  him."  If  the  defense  was  of  little  value  when  it  was  a  bar 
to  recovery,  it  is  practically  of  no  value  except  in  .case  of  trivial  injury  under 
the  present  legislation  as  it  cannot  be  pleaded  at  all  where  the  injury  is  serious. 
Such  a  provision  is  not  alone  unjust  in  holding  a  man  personally  liable  for  that 
conduct  in  another  which  he  can  by  no  human  precaution  prevent,  but  it  is  in- 
expedient because  it  encourages  recklessness  and  disregards  the  duty  of  prevent- 
ing accidents,  which  is  as  great  as  the  necessity  for  relieving  them.  It  places  upon 
perfect  equality  in  the  right  to  compensation  an  intoxicated  workman,  who  may 
bring  damage  to  his  employer  and  death  to  his  fellows,  and  the  victims  of  his 
reprehensible  misconduct. 

From  this  very  brief  enumeration  of  the  nature  and  extent  of  the  liabilities 
created  by  the  act,  the  native  difficulty  of  giving  to  them  definite  and  pecuniary 
expression  should  be  evident.  The  most  burdensome  of  all  liabilities  are  those  of 
an  uncertain  nature,  because  any  insurance  which  is  to  cover  them  must  not  only 
provide  for  the  risks  apparent  upon  their  face,  but  for  the  dormant  contingencies 
of  interpretation  and  extension. 

The  British  insurance  situation  is  eloquent  testimony  to  the  gravity  but 
uncertainty  of  the  liabilities  created  by  the  Compensation  Act.  Rates  have  steadily 
advanced  since  1897,  subject  at  various  times  to  the  sharp  competition  which  broke 
out  immediately  after  the  adoption  of  the  legislation  of  1897,  and  continued  for 
upwards  of  a  year,  many  new  insurance  companies  entering  the  field,  tempted  by 
the  alluring  prospect  of  boundless  business  opportunity.  Since  1898,  however,  it 
seems  apparent  that  the  larger  British  companies,  with  few  exceptions,  have  been 
represented  in  a  standing  tariff  committee  whose  rates  cannot  be  underwritten 
except  wkh  its  approval. 

The  liability  created  under  the  Act  of  1906  is  estimated  by  such  authorities 
as  Mr.  Stanley  Brown,  General  Manager  of  the  Employers'  Liability  Insurance 
Corporation,  of  London,  as  being  from  150  per  cent  to  200  per  cent  over  that  of 
the  Act  of  1906.  Customary  rates  run  from  2/lOth  of  1  per  cent  to  10  per  cent 
upon  the  payroll,  with  reserve  risks  covering  various  individual  conditions  of 
employment  at  special  rates  and  include  also  classes  of  employment  and  employes 
which  the  more  conservative  companies  will  not  underwrite  at  all. 

Two  interesting  features  of  this  situation  are  powerful  evidence  of  the 
chaotic  indefiniteness  of  employers'  liability  under  the  British  system.  Rates 
have  reached  no  stable  condition.  They  are  in  a  state  of  continuous  flux.  Four- 
teen various  f^ates  were  advanced  during  the  period  between  March  and  October 
of  1910,  calling  for  increases  of  from  25  per  cent  to  150  per  cent  withio  the 
employments  covered.  But  more  than  that,  the  public  statements  of  British  in- 
surance companies  themselves  indicate  with  all  their  experience,  with  every  in- 
centive to  reach  an  accurate  conclusion,  the  actuarial  judgment  underwriting  com- 
pensation insurance  has  not  succeeded  in  profitably  gauging  its  risks.  The  returns 
of  54  companies  doing  the  bulk  of  the  employers'  liability  business  of  Great  Britain 
for  the  year  1908  shows  that  the  total  business  of  this  gigantic  investment  of 
insurance  capital  has  been  conducted  at  a  total  collective  loss  of  40/lOOths  of  1 
per  cent.  The  returns  of  the  leading  insurance  corporations  of  England  under- 
taking the  same  class  of  work  during  the  year  1909  show  the  same  result.  This 
is  surely  the  strongest  direct  evidence  that  the  trained  experts  of  British  insurance 
are  unable,  with  all  their  experience,  to  definitely  calculate  the  liability  risk  ex- 
pressed in  the  British  legislation. 

Throughout  Europe,  the  student  of  compensation  legislation  is  continually 
impressed   not  only  with  the  character  of  the  investigation  which  has  preceded 
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compensation  legislation  upon  the  Continent,  but  the  statutory  provision  which  is 
made  for  collecting  and  compiling  information  respecting  its  operation.  In  isolated 
exception  to  this  general  rule,  the  British  Parliament  made  no  provision  for  the 
collection  of  informatioje  respecting  the  operation  of  principles  to  which  it  gave 
limited  application  with  the  avowed  purpose  of  ascertaining  what  their  effect 
would  be  upon  British  industry.  England  engaged  in  a  gigantic  social  experiment 
without  taking  the  precaution  of  providing  the  means  of  ascertaining  the  result 
of  its  trial.  From  1897  to  1908,  the  record  of  the  operation  of  compensation 
legislation  is  summed  up  in  a  single  paragraph  of  the  report  on  the  returns  of 
the  Act  of  1906  for  the  year  1908  made  by  the  British  Home  Office.  This  report 
says: 

"The  ten  volumes  of  statistics  issued  under  the  earlier  Acts  of  1897  and  1900 
had  reference  only  to  the  seven  groups  of  industries  (Railways,  Mines,  Quarries, 
Engineering  Work,  Building  and  Agriculture)  to  which  those  Acts  applied,  and 
to  cases  of  injury  by  accident  occurring  in  those  industries;  and  the  information 
given  was,  in  the  absence  of  any  power  of  requiring  returns  from  employers, 
limited  to  such  information  as  to  the  administration  of  the  Act  as  could  be  ob- 
tained from  the  G)unty  Courts,  etc." 

Tht  record  of  the  administration  of  the  Act  covers  only  the  6  per  cent  or 
7  per  cent  of  cases  which  were  the  subject  matter  of  litigation,  and  leaves  unnoticed 
during  the  ten  years  of  experiment  from  93  per  cent  to  95  per  cent  of  the  opera- 
tion of  the  legislation. 

The  Act  of  1906  undertook  to  remedy  this  defect.  It  gave  to  the  Secretary 
of  State  the  power  to  require  returns  from  such  employments  as  he  should  in 
fais  discretion  designate.  Possessing  the  means  of  obtaining  complete  information 
and  building  up  detailed  statistics  concerning  the  operation  of  the  Act  of  1906, 
the  Secretary  of  Stale  has  seen  fit  to  confine  his  investigations  to  seven  groups 
of  industries  which  show  during  the  year  1908  the  employment  of  7,500,000  men, 
and  for  the  year  1909  of  6,500,000  men.  This  in  face  of  the  fac£  that  some 
13,000,000  persons  are  included  within  its  provisions.  If  the  information  required 
by  the  Secretary  of  State  with  respect  to  these  limited  groups  of  industries  was 
returned  complete,  it  would  therefore  include  not  more  than  60  per  cent  of  the 
operation  of  the  Act,  but  the  reports  issued  by  the  British  Home  Office  giving 
statistics  of  compensation  for  the  years  1908-9  show  that  within  the  restricted 
limits  from  which  returns  are  required,  the  returns  themselves  are  from  23  per 
cent  to  30  per  cent  incomplete.  It  must  therefore  be  evident  that  statistics  of  com- 
pensation for  Great  Britain  were  entirely  neglected  during  the  experimental  stage 
of  the  legislation,  and  since  the  extension  of  these  principles  without  complete 
information  as  to  their  prior  operation,  the  government  continues  to  confine  its 
efforts  to  gather  information  respecting  it  to  50  per  cent  of  the  field  of  its  activity. 

There  are  a  variety  of  interesting  and  important  details  with  respect  to  the 
administration  of  the  compensation  act  and  its  practical  effect  upon  employer 
and  employe  which  the  limitations  of  time  do  not  permit  me  to  discuss,  but  it 
must  be  evident  from  this  consideration  of  the  principles  of  the  measure,  the 
nature  and  extent  of  its  liabilities,  the  manner  in  which  the  legislation  has  been 
extended,  and  the  provision  made  for  observing  the  practical  working  of  these 
novel  principles  that  the  English  Compensation  Act  does  not  present,  either  in 
the  liabilities  it  creates  or  the  manner  in  which  public  action  has  been  taken,  a 
worthy  example  for  imitation. 

A  necessary  preliminary  to  sound  action  in  every  department  of  life  is 
accurate  knowledge.  This  is  even  more  essentia]  in  the  large  affairs  of  govern- 
ment than  the  small  undertakings  of  individual  life.  Our  States  cannot  hope  to 
apply  the  principle  of  compulsory  compensation  until  they  are  in  possession  of 
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the  essential  facts  respecting  their  own  situation,  nor  can  they  hope  to  administer 
such  legislation  without  providing  for  the  collection  of  statistics  of  compensation 
which  can  be  progressively  applied  as  occasion  requires. 

The  waste,  personal  friction  and  uncertain  liabilities  created  by  our  present 
system  are  not  likely  to  be  remedied  by  increase  of  personal  liability,  enlarging 
the  field  of  personal  controversy  and  laying  new  and  uncertain  burdens  upon 
individual  shoulders.  No  system  of  individual  liability  gives  the  assurance  of 
improved  conditions  in  the  recovery  of  compensation  to  the  employe  of  the  small 
employer.  A  vast  majority  of  workmen  are  in  the  employe  of  small  employers, 
and  under  any  system  of  personal  liability,  the  assurance  of  compensation  must 
rest  upon  the  personal  solvency  of  individual  employers.  The  application  of  any 
principle  of  compulsory  compensation  must,  whatever  be  the  truth  as  to  the 
ultimate  incidents  of  the  burdens  upon  society,  rest  in  the  first  instance  heavy 
pecuniary  obligations  upon  individual  employers.  Under  any  system  in  which  a 
solvent  insurance  fund  can  be  substituted  for  individual  liability,  the  distribution 
of  onerous  burdens  is  assured,  personal  friction  between  employer  and  employe 
is  relieved  and  the  scale  of  compensation  can  be  increased  without  undue  hard- 
ship and  simple,  cheap  and  expeditious  methods  of  adjusting  claims  can  be 
readily  provided. 

Our  primary  object  in  approaching  the  problem  of  compulsory  compensation 
is,^if  we  are  to  act  at  all,  to  select  a  sound  policy  and  when  we  have  adopted  one 
in '  accordance  with  our  form  of  government,  conditions  of  labor  and  traditions 
of  thought,  we  are  then  in  a  position  to  give  our  undivided  attention  to  such 
legal  obstacles  as  appear  to  prevent  the  execution  of  our  wishes.  Until  we  have 
chosen  a  policy  our  constitutional  difficulties  are  of  secondary  importance. 

Mr.  :    Should  not  the  right  of  human  life,  liberty  and  protection 

be  the  fitst  and  highest  consideration  under  the  laws  of  our  country? 

Mr.  Emory:  I  certainly  believe  that  Abraham  Lincoln  answered  that  ques- 
tion mighty  well  when  he  said  that  the  man  was  bigger  than  the  dollar. 

Mr.  Stackhouse  :  I  would  like  to  inquire  if  in  your  opinion  a  compensation 
act,  assuming  that  you  advocate  a  compensatory  plan,  as  I  think  practically  all 
of  us  do,  if  you  would  favor  a  contributory  plan  that  would  include  both  employer 
and   employe  ? 

Mr.  Emory:  I  certainly  do.  I  do  for  reasons  so  well  made  as  a  matter  of 
law  by  our  distinguished  legal  friend  this  morning,  although  we  are  not  engaged 
as  I  conceive  it,  in  a  legal  discussion,  but  I  do  not  favor  it  because  —  I  do  not 
want  to  go  over  the  ground  which  my  associate  so  well  covered,  but  I  favor  it 
first,  as  I  believe  the  employer  and  employe  should  contribute  to  the  cost  of 
accidents  and  they  should  contribute  to  the  prevention  and  compensation  of 
accidents.     In  the  second  place,  because  where  a  man's  money  is,  his  mind  is. 

Mr.  Thomas  :  Isn't  the  workman  paying  it  now  even  though  the  employer 
pays  the  whole  amount? 

Mr.  Emory  :    Paying  what,  the  compensation  ? 

Mr.  Thomas  :  There  is  no  compensation  act  now. 

Mr.  Emory:   You  mean  economically  bearing  a  portion  of  it? 

Mr.  Thomas:   Yes,  under  undue  process. 

Mr.  Emory:  Under  the  present  system  he  gets  unlimited  compensation, 
$40,000  frequently,  and  twelve  and  fourteen  thousand  dollars  in  many  cases,  but 
in  connection  with  that,  consider  the  number  of  cases  who  do  not  get  anything. 
There  are  only  about  twelve  cases  out  of  a  hundred  who  gets  anything.  But 
under  a  compensation  act  there  would  practically  be  100  cases  out  of  a  hundred 
receive  compensation. 

Mr.  Thomas:   He  pays  for  it  both  ways. 
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Ms.  Stackhouse:    He  pays  his  share  and  a  man  who  is  not  willing  to  do 
that  is  not  willing  to  be  fair. 

Ms.  Thomas:   He  pays  all  of  it 

Ms.  Stackhouse  :  That  is  your  opinion.    I  have  given  mine. 
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